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#42 1/9/67 

Memorandum 67-9 

Subject: Study 42 - Rights of Good Faith Improver 

The pink sheets attached to this memorandum are a portion of an 

advance private copy of the report of the Committee on Administration of 

Justice to the Board of Governors. This portion of the report relates to 

the Commission's recommendation on the rights of a good faith improver. 

The attached ~ite sheets contain minutes of CAJ that amplify the comments 

on the pink sheets. 

Recommendation Generally 

CM has "serious doubts" as to the merits of this proposal. It 

suggests that the proposed act will cause hardships to landowners and 

will lend itself to the possibility of abuse by unscrupulous persons. 

Encroachment Cases 

The principal concern of CM seems to stem from a fear that the act 

will be applied in encroachment cases as well as in classic trespassing 

iJnprover cases. CAJ's members were in disagreement as to whether the act 

was intended to apply to encroachment cases. TrespaSSing improver cases 

are so rare that, apparently, CM was not particularly concerned with those 

cases. 

The comment to Section 871.5 tends to meet this concern of CM. The 

last paragraph provides: 

This chapter has no effect on the equitable defenses that 
are avallli.ble in an encroachment case. There should be no 
necessity for relief under this chapter in such cases since 
the existing law provides the good faith encroacher with adequate 
relief. See 
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In any event, it is difficult to see how the buy-sell provt~ions of 

proposed Section 871.6 can be applied in the usual encroachment case. 

Section 871.6 provides in substance that the court must determine '(1) 

the amount by which the improvement enhances the value of the land and 

(2) the reasonable value of the use and occupation of the land by the good 

faith improver. Only if the amount by which the improvement enhances 

the value of the land exceeds the value of the improver's use and occupation 

of the property can the court require the owner to exerciSe the buy-sell 

option provided in Section 87+.6. If Section 871.6 is not made applicable 

in this fashion, Section 871,5 requires the court to do equity between 

the parties while protecting the owner against loss, til the usual encrooch­

ment case, it is difficult to see how the portion of the improvement 

encroaching on the land of the owner could improve its value. A corner 

of a house divorced from the remainder of the house ie worthless. The 

same may be said of virtually any other portion of an improvement that 

is divorced from the remainder of the improvement; Thus, it is difficult 

to see how an enQl'Oachment could enhance the value of the land upon which 

the encroachment is placed. It ought to follow, therefore, that the court 

in any encroachment case-~even if it decided that this chapter is applicable-­

should apply Section 871.5 Which merely invokes the elJ.uitable rules that 

would be applied in the encroachment case anyway. 

Moreover, it is difficult to see how the buy-sell remedy provided in 

Section 871.6 could be applied in an encroachment case. ~e owner"s 

purchase option consists of a right to buy a corner of a house, a wall of 

a building, or an overhang of a roof. Plainly,' the court cannot give the 

owner any significant buy-sell optio!; for the "bUY" llart of the option is 

worthless •. 
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It seems t':l us, therefore, that it is fairly clear that Section 871.6 

cannot be applied in the usual encroachment case, and even if the rest of 

the chapter were considered applicable, no serious harm would result because 

Section 871.5 merely requires the application of equitable principles 

that would be applicable anYlray. 

The Commission may do nothing concerning the :lbjection and rely on 

the paragraph of the comment to Section 871.5 that was quoted above. The 

COLElssion can aJllend Sectbn 871.6 to exclude the encroachment cases 

specifically. This could be accomplished by adding a subdivision to 

Section 871.6 providing that Section 871.6 does not apply to any case where 

the improvement that has been constructed on the owner's land is a portion 

of a larger improvement. Another means of meeting the objection would be 

to add an entirely new section to the chapter providing substantially as 

follows: 

871.7. This chapter does not apply where any portion of 
the improvement made by a good faith improver is made upon 
land owned by him. 

We do n':lt think that it is desirable to add such limitations to the 

statute. It seems to us that the encroachment cases will shade into the 

trespassing improver cases as Ll":lre and more of the improvement is located 

on the owner's land. l'lhen substantially all of the improvement is 

on the owner's land and a small C:lrner is left on the improver's own land, 

it may be that the court would mmt to apply this statute. We think the 

statute gives the court power to deal with the situation without injustice 

t:l the owner while protecting the rights of the good faith improver. 

C Definition of "Good Faith I:1JProver" 

. C!J.J has expreslled concern :lver the definition :If a Good faith la~r 

contained in Section 871.1. It believes that an improver deserves protection 
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only if he acted as a reasonable man exercisinG due diligence under all of 

the circumstances. Usually this would require that he at least obtain a 

title report or make a title search. The statute does not now require "due 

diligence. II The definition in Section 871.1 requires only that the improver 

act in good faith as a result of an erroneous belief arising from a mistake 

of law or fact. The cOLlll1ent to Section 871. 5 p'oints out that lithe relative 

negligence of the parties to the action may be considered by the court in 

determining what form of relief is consistent uith sUbstantial justice to 

the parties in the circumstances of the case." The question raised is should 

the improver be held to a standard of reasonable diligence before he is 

entitled to relief. The CXlDlission has previously resisted this higher 

standard because of the serious nature of the forfeiture that results from 

a denial of relief under the statute. 

CAJ also expressed concern over the inclusbn of "public agencies" in 

the act. The concern arises over the effect the act may have on the law 

relating to inverse condemnation. 

If a public entity builds an improvement on land that does not belong 

to it, the owner could bring an action for inverse condemnation in ~ich 

the entity could assert its rights under this chapter. The effect would 

probably be that the measure of compensation to the owner would be fixed 

by this chapter. This should place the owner in a better position than 

he is in ordinarily because Section 871.6 provides that he is entitled to 

his appraisal and attorney's fees as well as compensation for the value of 

the land and severance damages. 

c Finally, CAJ is concerned about the applicetion of the act to cases 

where the improvement is partially finished when the right of the owner to 
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the land is first revealed. The statute makes it clear that improvements 

placed upon property after the improver knows that he is not the owner are 

not made in good faith. The statute does not deal specifically with this 

problem. We believe that the statute now requires the court to determine 

the amount by which the partially finished improvement would enhance the 

value of the land. This may be a difficult determination to make, but it 

is not impossible. One measure might be the mJount by which the improvement 

if completed would enhance the value of the lend less the cost of completion. 

If the partially finished structure does not enhance the value of the land, 

the condition for requiring the owner to exercise the buy-sell option does 

not exist and the owner cannot be deprived of his land under Section 871.6. 

In any event, the problem does not seem to be of sufficient magnitude to 

'~ lIarrant an adjustment in the statute. 

c 

Municipal Court Jurisdiction 

CAJ notes that Section 871.3 confers jurisdiction upon the municipal 

court to adjust the equities between the parties when the rights of the 

improver are raised by cross-complaint or counterclaim filed in an action in 

municipal court. CAJ believes that a request for relief under this chapter 

should deprive the municipal court of jurisdiction and require a determination 

of the action in the superior court. This is the usual way in which 

municipal court actions are handled when the defendant asserts a right to 

affirmative equitable relief QS distinguished from an equitable defense. 

It should be noted, however, that the action is in the municipal court only 

in cases where the action is commenced there by the landowner. 

Sections 871.5 and 871.6 

CM suggests that the reladonship between Sections 871.5 and 871.6 is 

not clear. Section 871.5 indicates that if the remedy under Section 871.6 
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would achieve substantial justice, the court raay not grant relief other 

than under Section 871.6. H8wever, Section 871.6 appears to grant the 

court discretionary authority, for it provides th~t the court ~ grant 

the relief described. 

Under the statute, Section 871.5 describes the conditions under which 

the court should grant relief under Section 871.6. Section 871.5 provides: 

87U5~ (a). Subject tD Section 871.4 (no relief under this 
chapter if right of set off or right of removal \wuld provide 
adequate relief], the court may effect such an adjustment of 
the rights, equities, and interests of the good faith improver, 
the owner of the land, and other interested parties • • • as 
is consistent with subst=tial justice to -Ghe parties under 
the circumstances of the case. The relief granted shall protect 
the owner of the land upon \'lhich the improvement was constructed 
against pecuniary loss but shall avoid, insofar as possible, 
enriching him unjustly at -"he expense of the good faith improver. 

(b) Where the form -Df relief provided in Section 871.6 
would substantially achieve the objective stated in subdivision (a), 
the court may not grant relief other than as provided in that 
section. In other cases, the court may grant such other or 
further relief as may be necessary to achieve that Dbjective,. 

(c) This chapter does not affect any legal Dr equitable 
defenses, such as adverse possession, estoppel, or laches, that 
may be available to a good faith improver. 

As a drafting matter, it seems proper to use "may" in Section 871.6 

because it was not our intent to require the court to::>rder the owner to 

exercise the buy-sell option uhenever the value of the enhancement to the 

owner's land exceeded the value of the improver's occupation thereof, It 

\iaS our intent to require the buy-sell form of relief only when the court 

determined that that form of relief would "effect such an adjustment of the 

rights, equities, and interests" of the parties "as is consistent with 

substantial justice to the parties under the circumstances of the case." 
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But, because it is Secti~n 871.5 that prescribes the conditions under 

which the 871.6 remedy should be used, the uncertainty pointed out by 

CAJ mi3ht be removed by amendinG Section 871.5 t~ eliminate the use of 

"may" in that section. By the use of the word "may," Section 871.5 now 

literally provides in subdivision (a) that the court may, but need not, 

effect such an adjustment of the rights and equities of the parties as is 

consistent with substantial justice. And subdivision (b) literally permits 

the court to deny relief under Section 871.6 even though it has found 

that the 871.6 relief would effect such an adjustment of the rights and 

equities of the parties as is consistent with substantial justice. Accordingly, 

1;e suggest that the word "may" in subdivision (a) of Section 871.5 be changed 

to Hshall." Subdivision (b) should then be revised as follows: 

(b) Where the fon" of relief provided in Section 871.6 
would substantially achieve the objective stated in subdivision 
(a), the court say Bet shall grant the relief ethef'-thaB-a.s 
provided in that sectio~--rn other-cases, the court say shall 
grant such other or further relief as may be necessary to achieve 
that objective, 

Scatute of Limitations 

CAJ complains that the proposed statute does not specify when the 

cause of action created by the statute accrues, nor does the act specify 

·che length of the statute of lixaitations. 

Section 871,3 contemplates that the right created by the statute may 

be asserted as a defense to any action for the recovery of the land, Hence, 

the right should not be barred as long as such an action can be brought 

against an improver in possession. But an improver out of possession should 

be barred from asserting the right after some period has elapsed. If an 

action brought by an improver under Section 871.3 were regarded as an action 

for the recovery of real property, it would be barred after 5 years from the 
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time the improver surrendered possession. The action is somewhat analogous 

to an action for the recovery of real property. The improver wants either 

the land or compensation for the improvement. 

Should the statute specify the applicable statute of limitations1 

If so, we recommend that SectiDn 871. 3 be revised to read: 

871.3. A good faith improver may brinG an original action 
in the superior court or r.lay file a cross-complaint or counter­
claim in a pending action in the superior or municipal court 
for relief under this chapter. 

An action for relief under this chapter shall be commenced 
within the time prescribed for the commencement of an action for 
the recoverY of real prertyunder Cha ter 2 (commencing with 
Section 315 of Title 2 of Part 2 of the Code of Civil Procedure. 

Respectfully submitted, 

Joseph B. Harvey 
Assistant Executive Secretary 
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GOOD FAITH IMPROVER OF lAND OWNED BY ANOTHER 

GENERAL PURPOSES OF MEASURE: 

The tentative "recOllll1endation" of the Commission of May 10, 1966 

states, in part: 

;'At CCIT.IIlon law, structure ar:d other imprcvements constructed 

by a trespasser on land owned by another belong to the owner of 

the land ••••• The rule is harsh and unjust when applied to an im­

prover who is the victim of a €Ood faith mistake. 

(T)he great majority of jurisdictions have modified the 

common law rule in varying degrees ••.• (A)t least 35 states and the 

District of Columbia have enacted statutes--known as 'occupying 

claimants acts' or 'betterment acts '--which modifY the common law 

rule to provide relief to the good faith improver. 

The betterment acts are not uniform but they are all based 

on the idea that the land owner's just claims against the innocent 

improver are limited to recovery of the land itself, damages for 

its injury, and compensation for its use and occupation. Generally, 

the betterment acts undertake to effectuate this principle by 

providing that the owner who seeks to recover possession of his 

land must choose whether to pay for the improvments or sell the 

land to the improver. 

The California law is less considerate of the innocent 

improver than the 1a." in most other states. Absent circumstances 

that give rise to an estoppel against the landowner, the good 

faith improver has no rights beyond those accorded him by Section 

741 of the Code of Civil Procedure and Section 1013.5 of the 

Civil Code. Section 741 permits the improver to set off the value 
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of permanent improvements against the landowner's elaim for 

damages for use and occupation of the land. Section 1013.5 

permits the improver to remove the improvements if he compen-

sates the landowner for all damages resulting from their being 

affixed and removed." (Tentative Recommendation, Mly 10, 1966, 

p. 1-2.) 

DETAILS OF MEASURE 

Fi_rst, the Act would apply to any action coremeneed after its 

effective date, "whether or not the improvement was constructed prior 

to its effective date." A "severability" sentence, as to unconstitu-

tionality would be included. Act, Sec. 3. 

Second, existing CCP 741 (allowing the good faith improver the 

right of set off against damages claimed by the real owner) would be 

amended to eliminate the "color of title" requirement and substitute 

the definition of "good faith improver" contained in the remedial Act 

(proposed CCP 871.1-871.6). In this respect, CCP 741 would be made 

more consistent with the principle of present CC 1013.5.* In addition, 

a wording change is made. The set off is of the amount by which the 

improvements "enhance the value of the land," rather than the 'value 

of such improvements." 

Third, the remedial act (ccp 871.1-871.6) would 

- Define "good faith improver,'- ,·,hieh defilll tion ,",ould include 8.lllong 

those who might apply for relief "a state, county' city and county city, 

district, public author.ty" and other public agencies. (ccp 871.1) 

*Apparently CC 1013.5 (right of removal) would not be amended. There 
would be at least a literal variance in the CC 1013.5 and the Act in 
defining "good faith improver." 
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« Provide that "good faith improver" does not include one who, at 

the time of making the improvement, has either actual knowledge of an 

outstanding paramount right to possession of the land or actual knowledge 

of any circumstances that reasonably should cause him to suspect that 

hts own title or right to possession is invalid or that he is construct­

ing the improvement on the wrong land. (ccp 871.2) 

- Provide that a good faith improver ~ay bring an original action in 

the superior court or may file or cross complaint or counter claim in 

a pending action in the superior or municipal court for relief under 

the Act (ccp 871.3). 

- Provide that the court shall not grant relief under the Act if it 

determines the right of set off (CCP 741) or to remove the improvements 

(CCP 1013.5) provides an adequate remedy. (Ccp 871.4) 

- Provide (subject to the foregoing) that in granting relief to the 

good faith improver, the court shall determine (by specific amounts) 

certain items (a) in favor of the improver, such as "enhancement" of the 

value of the land by the improvement, taxes and special assessments paid 

by the improver, and (b) certain items in favor of the real owner, such 

as reasonable value of the use and occu~at1on of the land, amounts 

reasonably incurred or expended for appraisal and attorney's fees. If 

the total of the items in favor of the improver exceeds the total of 

the items in favor of the real owner, the court "may require" the owner 

to make an election. The election is between paying the difference so 

determined or offering to transfer all of his right, title and interest 

in the improvement and the land reasonably necessary to the convenient 

use of the improvement to the improver upon the latter's payment of an 

amount computed as follows: The real owner is to be credited with 
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the value of the land so determined, the value of past use and occupancy 

by the improver, and the amount reasonably incurred or expended by the 

owner in the action, including appraisal and attorney's fees. The 

improver is to be credited with amounts paid by him as taxes on the land 

itself and as special assessments. Detailed provisions are rrade for 

carrying out the foregoing, including discretionary authority to the 

court to permit the true owner to pay the amounts due the improver (under 

one alternative) in installments, with a lien in favor of the improver. 

For further details see text of proposed CCP 871.6 and the comments 

thereon of Corrmission, Tentative Recommendation May 10, 1966, p. 15-18. 

- Provides that the court shall utilize the relief outlined in the 

preceding paragraph (CCP 871.6), but, in other cases (where the right 

of set off and the right of removal are not adequate), the court may 

grant such other and further relief as may be necessary to effect an 

equitable adjustment of the rights, equities and interests of the good 

faith improver, real owner and other parties. See text as proposed 

CCP 871.5, and Report cited, p. 13-14. 

RECOMMENDATION OF THIS COMMITTEE 

By a substantial majority, this committee expresses serious doubts 

as to the merits of this Act in its present form. 

It is believed that the Act will cause hardships to landowners 

and will lend itself to the possibility of abuse by unscrupulous persons. 

The Southern Section devoted one meeting to a discussion of the 

Act and problems that might arise in its application, having had the 

benefit of a report by one of its members (Jctn P. Pollock).* 

*A copy of Mr. Pollock's report is available if desired. 



Basically, the Southern Section (by a substantial majority) is 

concerned about the application of the Act in ~ituations other than 

the somewhat isolated case where an improvement is constructed wholly 

upon the land of another by a good faith improver (i.e., erection of 

a house upon the wrong lot). 

It is not clear whether the Act is intended to apply to encroach­

ments, of which there are many. Some members of the Section felt that 

it was so intended. Others did not. 

If the Act does cover encroachments, then it is felt that its pro­

visions could work substantial disadvantage to real owners. No statute 

of limitations is imposed upon the right of the encroacher to bring the 

action. Under the "formula" wording of Sec. 871.6, it might often be 

found that the real owner had to pay a substantial sum to the encroacher 

or sell the strip to the encroacher, even though he derived no actual 

benefit from the encroachment. 

Other points of concern to the Southern Section were: (1) defini­

tion of "good faith improver" - to what extent is the improver required 

to exercise diligence by obtaining a title report or making a survey, 

or both; (2) inclusion of "public agencies" in the Act - what is the 

effect upon existing law and principles of law relating to just compen­

sation when property is taken for public use by inverse condemnation, 

and non acquisition of title against the state and public eqtities by 

adverse possession; (3) application of the Act to a situation where 

an improvement is started in gpod faith, but is left partially completed 

when the true ownership of the land comes to light. 

This Act, it will be noted, is intended to apply retroactively, 



so far as constitutionally permitted. If the Act applies to encroach­

ments, it is felt that this would subject many landowners to lawsuits 

which could involve reconstruction of events of many years past. 

Additionally, it is felt that two matters of form or procedure 

should have further consideration by the Commission. First, Sec. 871.3 

may vest additional equitable jurisdiction in the municipal court. (See 

present CCP 8~) When relief is sought under the Act by counterclaim or 

cross complaint in a municipal court action, it is believed the entire 

action should be transferred to the superior court because of the 

equitable nature of the issues and relief. Second, it is believed that 

the relationship between Sec.871.6 and 871.5 is clear, and that the 

court's duty and authority under each section should be clarified. 

For further details) see the attached minutes of the Southern 

Section (EX. A). The Northern Section bas concurred therein. 

As in the case of the previous item, the committee did not consider 

the extent to which the proposal may involve questions of substantive 

law and public policy. See earlier discussion. 
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(So. ~ec. 11/28/66) 

AGENDt. NO. 66-21 
, 

Good Faith Improver 

~TION TAKEN: The Southern Section by a substantial majority 
s serious doubts as to the merits of this Act because of 

hardships -it may cause landowners and the possibility of abuse 
by unscrupulous persons. 

Subj ect to this "policy" observa tion: -

The Southern Section - a) recOllllllends that the Act be changed 
to provide in Sec. 871.1 that a person, to qualify as a good 
faith improver must show that he erroneously believed himself 
to be the owner of the land or of a possessory interest of 
fifteen years or more, and furthermore that such belief was 
that of a reasonable man exercising due diligence under all 
the c1rcumatances. 

b) The Southern Section calls attention to the fact that 
inclusion of "public agencies" in the Act ra ises substantial 
questions as to (1) the rights of private ~ood faith improvers 
of State or other public property; and (ii) as to the right 
of the government to claim as a good faith improver, in 
inverse condemnation situations. 

c) The Southern Section recommends that if action under the 
proposed Act is invoked by cross-complaint or counter-claim 
in the municipal court, the action should be-transferred to 
the Superior Court, regardless of the amount involved, because 
of tre equity aspects. 

d) The Southern Section recommends attention be called to the 
fact that the Act is silent as to the statute of limitations 
and is uncertain in respect of what statutory period limits 
the bringing of an action by the trespasser (ltilnprover") and 
when the cause of action arises. 

e) The Southern Section recommends that the Commission's 
attention be called to the problem of the partially completed 
improvement and the question of encroachments, each of which 
present serious problems in the Section's view. 

f) The Southern Section suggests that there should be an 
express statement 1n Sec. 871.6 or elsewhere defining whether 
the relief therein authorized is mandatory or discretionary 
when the stated conditions are satisfied. 

DISCUSSION: Mr. Pollock reported orally having filed a written 
report dated October 12, 1966. Among the points discussed: 

1. Definition of good faith im~rover: Is ther~ an inconsistency 
in the description of good fait improver in Sections 871.1 and 
871.21 Sec. 871.1 defines a good faith improver as one who 
be11eves he owns or has a possessory interest of fifteen years 
or more in property on which he places the improvement. On 
the other hand, Sec. 871.2, in describing what does not consti­
tute a good faith improver, includes an objective test of whether 
the improver has actual knowledge of any circumstance that reason­
ably ahould cause him to suspect he is not the owner or entitled 
to possession or that he is constructing the improvement on 
the wrong site. After discussion, it is the view of th~ Section 

EX. A - Page 1 



(Agenda No. 66-21 cont) 

thG[ the good faith improver should be protected only if he 
acted as a reasonable man exercising due diligence under all the 
circumstances of the case. Wo~ld this mean that the good faith 
improver would be required to obtain a title report or search 
on the property on which he intends to build? It was the 
informal view that such would be acquired as a minimum in most 
cases. The example of a 10 story building was given. On the 

other hand, ."c small improvement 1.[1 toe country might not 
require such report or search •. 

2. Inclusion of ublic bodies in the of II erson" 
in Sec. : Suc odies. may ecome goo a~t mprovers 
were t ey u~ d at the land of others. Furthermore, persons 
may become "improvers" with respect to government land. 

In the first case described, are the owner's rights under 
the rule of inverse condemnation curtailed or enhanced by 
the proposed legislation? Are constitutional rights of 
property owners affected, without a saving clause re jury 
trial and just compensation? In the second situation, it 
appears that a private person could become the owner of public 
land by improving such land and forcing the government.to 
either pay for the improvements or sell the land at a court­
fixed price. These situations should be called to the 
Commission's attention. Some members feel that public bodies 
should be excluded. 

3. Municipal court jurisdiction: It is the sense of the 
Section tnat relief should be in the superior court because 
of the complexity and equitable nature of the issues. When 
relief under the Act is sought by cross-complaint or counter­
claim in the municipal 'court, the case should be transferred 
to superior court. 

4. Sec. 871.5 and 871.6 articular 1 with res ect to the 
effect a t ese Sect~ons on encroac ent an part~a ~mprove­
ment caseS: It was pointed out that in the typical encroach­
ment case, there is no additional value or small value only 
is added to the encroached land. This would indicate that 
Sec. 871.6 is not applicable to the encroachment situation. 

On the other hand Sec. 871.5 may cover the encroachment caSe. 
It was not clear to those present whether encroachments are 
intended to be covered. Some feel the Act is directed to 
improvements solely on the land of another, as for example, 
building the wrong lot. If encroachments are covered, some 
members point out that many old surveys were inexact and a 
flood of suits may result, causing problems for the true 
o.mers. 

Partially build structures erected by a good faith improver 
also may present a practical problem, if the Act is to be 
applied according to the Section's understanding. Suppose 
the improver discovers in the midst of the construction (for 
example, an 8-story building) that he does not own the land 
on whicn he is building. He may stop construction. In some 
cases the improvements would not enhance the value of the 
owner's property. In other cases, they might not fit in with 
the owner's plans for development of his property. Or the 
~er might.not wish to undertake to complete the proj~ct­
f~nancing m~ght not be available to him, the interest rate 
might be too high in his view, or he might not wish to assume 
management of the structure when c(~pleted. Removal of the 
partial improvements might well be impractical. Does the 
owner lose his land? 

EX. A - Page 2 



(Agenda No. 66-21 cont) 

5. Sec. 871.6 - Mandatory or Permissive? It appears to the 
Section that there is uncertainty with respect to the inter­
play between Sec. 871.5 and 871.6. Sec. 871.5 indicates that 
if an appropriate remedy is available under Sec. 871.6, the 
court may not grant relief other than under Sec. 871.6. 
However, Sec. 871.6 appears to be discretionary, in that it 
provides that the court may grant the relief described. The 
Section feels that a clear statement should be included in 
Sec. 871.6 or elsewhere indicating whether the important 
provisions of Sec. 871.6 are permissive or mandatory. 

As to the serious doubts felt by the majority of the Section, 
there is apprehension that in actual operation the Act will 
place landowners at a disadvantage. 

Particularly this is true if the Act is intended to apply to 
encroachments. 

Those members holding this view are not swayed by the fact 
that "betterment acts" have been adopted in many other states. 
----------------------------------------------------------------
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l ItE(OMMENDATION 
OF THE 

OOIPC;!RNIA LAW REVISION COMMISSION 

- .-
The Good FQith Improver of Laud Owned By AnOther 

- I" 

BACKGROUND 
At _. law, struetures and other imp1'OVements placed by a: 
~ on land owned by another belong to the owner of the 1and. ~ 
This rule is j'llltiJled u applied to one who, in bad faith, appropriate& 
1aIId aa a Imllding aits. The rule Is harsh 8I1d unjust when applied; 
to &II improver who is the victim ot a good faith mistake. In the latter 
_. there '- no juatifleatioD for bestowing an nndeeerved windfall 
1l)lOI1 the laDdowner if his intel'l!llt3 a~ fuJJy proteeted by &II equitable 
adjuatment of the unfortun&te situation. . 

Fw this reuon, the great majority of juriadi~tion& have modl1led 
the 00_ law rule in varying degrees. The rule has been eha.npl 
by jadieial deciaion in a few jurisdictions. In most of them, h __ 
at 1eaat 35 ltates and the Distriiet of CohuDbi&-ltatntee have been 
aaeted. known aa "oecnPYing elaimentS aeta" or "betterment aets," 
whieh modify the eonunon law rule to pro-ride reIiet to the eood fai~ 
Improver. 8jmiJ&! .tatntes have· been enaet«l throngllont C.aneda Uni. 
formly, the dart has been to protect IIi1e who makea improvements 
bel.ievinlr. in good faith, that he owns the 1and. 

The betterment aets are baaed on the principle that the JIlIlOOwner" 
iust e\aima . the iDJ1C<lent improver are limit«l to ~ of 
the Iud i~ ~for its injury, and compenaetion for ita U8e 
&lid oeeupation. Generally, th_ acts undertake to eIfeet>la.te thill prill­
eiple by providlng that the owner who seeks to recover ~IL of 
hia I&nd m1l8t ch_ whether to pay tor the iJ:1provemmts or to seU 
the land to the improver. . 

'!'he Califernia law ill 1_ considerate in its treatment of the inJlo. 
eent improver than the law in most otht-r ststell. Oalifornia eIWlIAId & 
betterment aet in 1856, but it was deola.Nd nn<lOlllltitutionai by a qi. 
vided court in BillM4g811. HGll, 7 C&!. 1 (18.57). Under the eDtting. 
law, in the abeenee of eireDmlltan_ giving rise 10 an estoppel againat 
the landowner, the good faitb improver IIIU! no rights beyond tboIe 
aceorded him by Section 741 of the Code cif Civil Procedure aud Seetlon 
1018.5 of the Civil Code. Seetion 741 permits the improver to Bet ott. 
the value of permanent improvements against the lando'llUer'. olaUn 
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for damages for use an~ occupation of the land. Beeti~n 1{Jl3.a permit. 
the improver to remove improvements if he <!ODlpensateoi the hID downer 
for all damages _u1ting from their being affixed and remo"ed. 

The existing C&Iifornia law ill inadqquate and >1ulair in th_ _ 
in whleh the value· of the impl"OVeIllent gres.tly exceeds the value of 
the interim. Qe and oecnpation of the IaDd and the imrl"OVEIU"Jl! eitbel" 
eannot be removed or is of little yarue if removed. Th." l~ fibt of 
removal" in web a cue is a UIlel_ pri'viiege and the "right 'Jt setolf" 
providea only limited protection against an illeGu;table forfeitara by 
the good. faith improver &nd an unjustifted windfall for the landoWDU. 

. P' 

RECOMMENDATIONS 
The Law Revision ColllI!lia$ion recommends that Califomh join the 

great majority of the &tatea that now provide for III>me form of appro­
priate relief for the improver who is the innocent victim. of a bona 
Me mistake." Aeeordingly, the Commission recommendB, 

1. Belief in II treapaasing improver ease .mould be .vailable <lilly to 
II good faith improver. The recommended Jegialation defin1'JI a good 
faith improver as II person who aete ill good. faith a.nd 8l:roneousiy . 
belUves, boeauae of a mistake either of law or he!., that he is the 01I1lel" 
of the land. or thet he i8 entitled to poaaeasion of the land for not lea; 
than 15 years following the date that he begina to improve the laud. 
This definition is based in part on langu.age contained in Civil Code 
Section 1013.5 hut is more limited than Section 1013.5 whkh appean 
to include abort tum tenautll, lieenms, and oonditiollal wndora of 
chattels. Beoauae of the ·natore of the relief it providE&, .the rec0m­
mended legWation applies only to .. person who believes that he owns 

.,AI substantial ~ interest in the Iand-iG .. the fee or lit leut • 
lfi.year right to poso.easion. • 
. Some of the betterment aeta limit relief to good faith improvers 

who hold under "color of title." Such .. limitation is undesiftble. It 
makes re1i6f 1IlIavailable in the type of ease where it is moat needed­
where the impl"OYer owns one lot but builds on another by mistake. 
Moroover, the term "color of title" is· of uncertain meaning. "While 
the limitation imposed by ita nae may have been j1Uti1led in &Il era 
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To provide flexibility in the time allowed for payment for the land 
(by the improver) or for the improvement (by the owner), the court 
mould be authorized to fix a reasonable time within which payment 
ahall be made. The court ahonld also be authorized to permit the land. 
owner to make the re.quired payment in'inatallments. If the landowner 
eleeta to buy the improvement, the 'improver should be given a lien 
on the property to seeure payment. Where the improver is pureh .... n. 
the land, the court ahonld not be auth~ to provide for payment 
in inatallments or to fix a time for payment that exceeds three months. 
Since the judgment in the aetion will perfect the improver's title, he 
ahonld be able to arrange finaneing from·an outside source within this 
period. Some <If the betterment aets have comparable provisions. 

5. In __ where lIono of the forms of relief described above-i.f., 
8Oto1f, right to remove the improvement, or foreed election by the 
1andowner-would provide an adequate remedy, the court ahonld be 
free to grant such other or additional relief as may be necessary to 
aehieve substantial justice. The variety of the cirel1ll18tanees under 
which an improvement may be constructed on land oot owned by the 
improver makes it difficult, if not impossible, to draft legislation that 
will provide an exact and equitable 8Olution~n every situation, The 
additional statutory remedy recommended above would be adequate 
in most situations where injustice resn1ta under the present law. Never­
theless, the court should Dot be foreclosed from granting some other 
form of relief designed to fit the circumstances of a particular case 
after it has determined that none of the existing or proposed statutory 
remedies will sufilee. 

6. The relief provided· should be avai1able.to a public entity or 
unincorporated association that is a good faith improver and to a good 
faith improver who construets an improvement on land owned by a 
public entity or unincorporated association. 

7. Section 741 of the Code of· Civil Proeedure should be amended 
~: e1imina.te the "color. of title" requirement and to make a~p1ieable 
tM ~mended d~tiOD of a "good faith improver." This would 
extend the right ·of·aeto!I' to the situation, among others, where the 
improver eonstniets the improvement on the Wl'OJlg lot bec&1IIIiI of .• 
mistake in the identity or location of the land. 

8. Thereeommen:ded legis!at.i!>n should apply to any action com· 
menced after .its e1feetilie date, whether or oot the improvement W88 
eonstrueted; ~or to ijuch date. The Commission believes that the deei­
siGn in Billiftgs 11. Hall, 700 1 (1857) (which held the 1856 better­
ment aiet unconstitutional), does not preelnde application of t;lut recom­
mended legialation to an improvement that was CO>;l8trueted prior to its 
effective date. UIilike the recommended legislation, the 1856 betterment 
aet made'· nodiatinetion between good faith improvers and bad faith 
improvers, and this aspect of the statute was stressed by the eourt 
in hol~ the statute unconstitutional. Nevertheless, a severability 
clause is mcluded in case the act eannot constitutionalJy be applied 
to improvements constructed prior to ita e1feetive date. 
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PROPOSED LEGISlATION 
The COJI)mm,.ion's recommendatioos, would be effectuated by the en-. 

IICtment of the following meaaui-e:' 

.t .. OIef to _end S.ciioft '141 Of.' and add CMpler 10 (DOIIt­
~g 1Dith Sectilllt 8ni} Ib Title 10 of Part 2 of. I~ 
Code of Cwil Procedure, rel/JIiIog to real property. 

!'. 

TAe people of 1M State of O(Jli/orltUJ do enact III foUow: 

RIGHT OF SETOFF 
§741 (Amended) 

SEcrrON 1. Section 741 of the Code of Civil Procedure • 
amended to read: 

741. (a) h wed 111 1MB Becltoft, II good f~k improtJer" 
Acu the meamltg gWen tAot t'nII ~ SeQIt/nl 8'11.1 of tw code.. 

(b) When damages are claimed for withholding the prop­
erty recovered, 'iipMl wIHeIt flew :nei and improvements bave 
been made Oft 1M property by a defendant I or w predeosUlJr 
WI iIIterest III /l good faith impr01lBr t.Beee ...ee. .... Be 
eIaime, luwPIF utulel' eekIP 81 &tole .~ • ~ ew. eI 
t;he phi liili, ta II"'8'l feMil , the 'I'6Iue e1_ltt by.Aiel 8J1ch 
improvements .IIAoItce the tratue of fM !mid must be allowed 
as a setoff against web damages. 

Com .... nt. Section 741 is amended to e1iminat,e the requirement that 
the defendant c1aim the property under "color of title" before he is 
entitled to 8. setoff. The amended section requiNa a seto1\' when the 
defendant is a good faith improver as defined in Section 871.1. Thl& 
amendment makes Section 741 conaiatent with the later-enae1A!d Civil 
Code Section 10lS.5. Sec the Comment to Section 871.1. Thua, the 
limited protootion afforded by Section 741 is extended to include the 
aitua.tion, for example, where the defendant owns one lot but build&. on 
the laintiff's lot by mistake. 

Tee amendmt'.nt also substitutes "the amount by which such im­
provements enhance the value of the land" fer "the value of such 
improvements." The new language clarities the former wordine and 
8S8Ul"e& that the value of the improvement, for purposes. of setoff, will 
be measured by the extent to which the improvement has increued 
the market value of the land. 

GOOD FAITH IMPROVER OF PROPERTY OWNED BY ANOTHER 
SEC. 2. Chapter 10 (commencing with Section 871.1) ia 

added to Title 10 of Part 2 of the Code of Civil Procedme, to 
read: 

CELU'TEB 10. GoO!> F AriB IIoIPItOVE8 OJ' PBoPD'l'r 
OWNED BY ANOTllB8 
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§ 871.1. "Good faith improver" defined 
871.1. As used in this ehapter, "good faith improver" 

means-: 1 

(a) A person who makes an improvement to land in good 
failJl and under the erroneous belief beeause of a mistake 
either of law or fact that ¥ D) is the owner of the land or 
(2) is entitled to possession 'dr' the land for not less than 15 
years from the date that he first commences to improve the 
land. I"~ 

(h) A 8UCcessor in· interest of a person deecn1led in sob­
cPviaion(a). 

Comment. The definition of "good faith improver" in Section 871.1 
is based in part on the description given in Civil Code Section 1013.5 
of a person who has a right to remove improvements a.fth:ed to the 
land of another. The section limits the definition, however, to a penon 
who believes he is the owner of the land or the owner of a long.term 
posaeseory interest in the land; unlilre Section 1013.5, the definition 
does not include licensees, short-tenn tenants, and conditional vendors 
of chattels. See Comment, '}{{ So. CAL. L. REv. 89 (1958). 

Under this section, a person is not a "good faith improver" 88 to 
an improvement made after he become. aware of facts that preclnde, 
him from acting in good faith. For example, if a person builde a house 
on a lot owned by another, he is entitled to relief under this chapter 
if he acted in good faith nnder the erroneous belief beeause of a mis­
take either of law or fact that he was the owner of the land. However, 
if the same person 'makes an additional improvement after he has w.­
covered that he is not the owner ot the land, he wonld not be e:ntitle4 
to relief under this chapter with respect to the additional improvement. 

Under elause (2) of subdivisiQn (al, the improver must believe that 
he is entitled to possessio" of the land for not l~ than 15 years fol· 
lowing the date that he first begins to improve the land.. Thus, if he 
begin. eonstrnction of an office building at a time when he believes 
in good faith that he is entitled to at 'least 15 years of poesession UDder 
a lease, he would he a good faith improver. If he coustructs an addi· 
tional imprcvement-such as grading and surfacing an area to serve 
as a parkil!g lot for the office building-when he helieves he baa 1_ 
than 15 years of possession remaining under the lease"he is atill a good 
faith improver with respect to the additional improvement if he made 
it in good faith. 

§ 871.2. "PenonN defined 
871.2. As used in this chapter, "person" includes a natural 

person, eorporation, unincorporated aSSSO<liation, government 
or governmental sobdivision or agency, two or more persons 
having a joint or common interest, and any other legal or 
commercial entity, whether such person is acting in his own 
right or in IJ. representative or fiduciary capacity. 

Cmnment. Section 871.2 is included to make it clear that relief ill 
available under this chapter to a public entity or unincorporated 

I 
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IIIIIIOeiation that is a goOd faith· improver and ro a good faith improver 
who :makes an impTovement on land owned by a public entity or· 
nnincorporated assooiation. 

§. 871.3. AcIIan for rel1ef 
871.S. .A. good faith improver may bring an original &etion 

in the superior court or may iiie a cross·eomplaint or counter-. 
e1aim in a pending action in the superior OT municipal court· 
for relief under this chapter. 

Cornmenl. Section 871.3 is based on Code of Civil Procedure Section 
1060, rel&ting to declaratory relief. 

t 871 A. Right of .. toff or removal 
871.4. The court &ball not grant relief under this chapter 

if the court determines that the right of setoff under Section 
7n of the Code of Civil Procedure or the right to remove the 
improvement under Section 1013.5 of the Civil Code provides 
the good. faith improver with an adequate remedy. 

Comment. In some cases, the right of setoil' under Section 741 of 
the Code of Civil Procedure or the right to remove the improvement 
under Section 1013.5 of the Civil Code provides an adequate remedy. 
In mch caaes, the other forms of relief under this chapter may not be 
utilized by the court. . 

§. 871.5. Court may grant aWOP'late relief 
871.5. (a) Subject ro Section 871.4, the court may eil'eet 

./ such an adjustment of the rights, equities, and interests of too 
good. faith improver, the owner of the land, and other .in­
terested parties (including, but not limited to, lessees, lien­
holders, and encumbrancers) as is consistent with substantial 
jnstice ro the parties under the circumstances of the case. The 
relief granted shall protect the oW1\er of the land upon which 
the improvement was constructed 8¥!Unst pecuuiary loss but 
shall avoid, insofar as possible, emichlng him unjustly at the 
expense of the good faith improver. 

(b) Where the form of relief provided in Section 871.6 
would substantially achieve the objective stated in 6ubdivi8ion 
(a), the court may not grant relief other than as provided in 
that section. In other cases, the court may grant such other or 

y' further relief as may be neceBS&l'y to achieve that objective. 
(c) This chapter does not afl'eet any legal or eqnitable de­

fenses, mch lUI adverse possesaion, estoppel, or laches, that may 
be available to a good faith improver. 

Com....",. Section 87L5 anthorizes the court to exercise any of its 
legal or equitable powers to adjust the rights, equities, and interests. 
of the parties to achievesuhstantial justice under all of the circum­
stances of the ease. 

J 
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There a.r.'! thl'~ basie limitations on'rus'leneral ~: 
(1) The relief granted must protect the owner of the land agaiwit 

poouniary lOBS but .hall avoid, insofar as possible, enriching him un­
justly at the expense of the good faitKiinprover. 

(2) Section 871.4 requires the court to utilize the "right of setot!" 
and the "right of removal" in c8.SfS where one of these remedies will 
provide the good faith improver with an adequate remedy. 

(3) The court is required to use the form of relief provided in Sec­
tion 871.6 in cases where this form of Wi.f is consistent with substan­
tial justice to the parties and will protect the owner of the land 
against \oss but avoid, insofar as possible, enriching him at the expense 
of the gYlOd faith improver. ", 

This chapter does not p'reclucie 01' diminish any legal or equitable 
defenses th'at may be available to the good faith improver. Moreover, 
the relative negligence of'the parties to the action may be oonsiderea. 
by the court in determining what form of relief is consistent with 
substantial justice to the parties under the circumstances of the case. 
Generally, however, the form of relief provided in Section 871.6 should 
he consistent with substantial justice in eases where the right of setoft 
or the right of rem.oval does not provide the improver with adeqllate 
relief. ' 

This chapter has no et!ect on the equitable defenses that are available 
in an encroachment case: There should be no necessity for relief under 
this chapter in such caseS since the exist.ing law provides the good faith 
encroacher with adequate relief. See ReMmmmaatitm and Study Relat-
w.g to the (Mod Faith Impt'o"er of Land Oumea b!l A'ooth.r, 8 CAL._---__ , 
W.WREvIsION COM},['N, REp., REO. & STUDIES" I ~.'OI (!(i:'7f) 
§ 871.6. Purcha .. 01 impr<Wement or lend --'---

871.6. (a.) As used in ,this section, "special 8sseesmsnt" 
me8ll8 a special assessment for an improvement made by a 
public, entity that benefits the land. 

" . (h) In granting relief to a good faith improver under this 
section," the court shall first determine: 

(1) The sum of (i) the amount by which the improvement 
. " enhances the value of the land and (ii) the amount paid by the 

good faith improver and his predeeessors in interest as taxes, 
,and as special1l1l8ellS1llents, on the land lIS diatinguished from 
"the improvement. 
" (2) The sum of (i) the l"e8SOnable vaIneof the nse and 
OCimpation of the land by the good faith improver and his 
predecessOrs in interest and (ii) the amount reasonably in. 

. curred or expended hy the owner of the land in the action, 

. ,including but not limi ted to any amount reasonably incurred 
" or expellded for appraisal and attorney's fees. " 

(c) If the amount determined under paragraph (1) of sub-
. , division (b) exceeds the amount determined under paragraph 

(2) of subdivision (b), tllecoun may require the owner of the 
land upon which the iIDprovement was made to elect, within 
such time as is specified by the court, either: . 

(1) To pay tbe dUferenee between such amounts to the good 
faith improver or to such other parties as are determiDed by 

;,': 
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the -CCRIJ1; to be entitled thereto or into COIJrt for their beDeAt I 
and, when saeh payment Ia made, tbecourt aha1l elder • 
;iMlP'If"t that the title to the il&nd alId the imprcivament 
tllereonla -quieted in the oWner aa ~ the good faith im-
prover. _or -

(2) To der to traDafer aU of hia rlghi, title, and intenst in 
the buplo_t, the lllnd upon which the im~ Ia 
IIIIIde, aad saeh additional land aa is reMoDably n-r to 
the eonwmient. nee of the improvement k, the good faith im­
prover upon pII1JIleIlt to the owner of the amount epeoilled in 
mbdivirdon (d). 

(d) The _nt referred to in par8lll'llph (2) of IJ11bdiri.. 
I10Il (c) aha1l be computed by: 
. (1) Determinlug the smn of (i) the value of the laad upon 
whioh the improvement Ia made and such Iidditionalland aa-is 
_b17 necesaary to the convenient nee bf the impromaent, -
exolvdiBf the value of the improvement, (il) the ~eb)e ; 
~ of the use and oeeupation of saeh laud by the good faith \ 
improver and hia predecew".. in IntereIIt, (iii) the amount 
68eonebly incurred or expended by the owner of the laud in 
the action, including but not limited to· any amount reaaon~7 
incurred or expended fot appralaal or attorney's feet, and (il,) 
n- the land to be traDaferred to the improver is a JIOI'tion of 
a Iupr parcel of laud beId by the owner, the reduetioD in the 
~ue of the rem·jnder of the parcel by r_ of the traDafer 
of the portion to the improver; and 

(2) Subtractiuc from the amount determinecl -.mder JNI1'Il­
paph (1) the Simi of the amounte paid by the good faith 1m­
prcrnr aud his predecesaora in interest aa taxeI, aud -aa apeciaI 
II. -oeatl, on such laud as ~ from the imp11m­
IIUIIIt. 

(e) It the owner makes the election provided for in para.. 
Il'IIPh (2) of mbdivlaiou (c)aud the good faith imprcrnr 
doeI DOl ~ the otl'er within the time 8pecilled by the court, 
the CCRIJ1; abaII enter a judgment tim-the title to the land aad 
the imJ)NV8IDeUt thereoJi is quieted in the owner aa .,.Inst the 
good faith improver. 

(f) It the owner of the land fails to make the eleetiou au-' 
tIwrised by subdivision (e) '!Vithin the time specided by the 
eoort, the good faith imin'oYel' aay elect to pay to the rnmer 
the &mo1IIIt IJI""illed in subdivision (d); and when auob pay­
ment .. made, the court shall enter a judgment that title to 
the improvement and the laad r8lllOllably ~to the eon· 
veniat ni80fthe jmprovement is quieted in the good faith 
impzonr ... wainat the owner. -

(II) It the election provided for me paragraph (1) of BUb­
division (c) Is made, ~ court may provide in the judgment 
that the JIII12l1el1i reqni:ied by that paragraph may be made in 
.. :lllltaUmente aud at such times &I the eourt determines to 
be equitable in the eircnmatancea of the p&rtieuIar eaae.I:a. 
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l1Ieh oase, the good faith improver, or other person entitled to 
payment, shall have a lien on the property to the extent that 
the amoUl)t $0 payable is unpaid, 'I . 

(h) It the offer provided for in ~ph (2) of subdivi· 
Ilion (e) is made lind accepted or if the election authorized in 
subdivision (f) is made, the eomt; shall set a reasonable time, 
not to- exeeed three months; within which the owner of the land 
ahall .be paid. the entire amount determined under subdivision 
(d). If the good faith improver fails to pay suOO amount 
within the time set by the 8Ourt, the court shall enter a judg. 
meDt that the title to the land and the improvement thereon 
is quieted in the owner as agaillllt the good faith improver. 
If more than one penon hes an intereet in the land, the per­
sons having an interest in the land are entitled to receive the 
value of their intereet from the amount paid under this 8Ilb-
division. . 

Conunent. Section 871.6 gives the landowner, in effect,an election 
to pay far the improvement or to offer to sell the land to the improver. 
If the landowner doeiI not make the election within the time speai&cJ 
by the eonrt, the improver may elect to buy the land. ' 

In eomputing the amount of taxes and special a. J JI"enta that are 
to he credited to the good faith Improver, the taxes and special _ 
menta paid by the penron claiming relief (&I!d not thoM paid by ~ 
ownu, if any) are to he inclnded In addition, if the penron elaiming 
relief did not make the improvement, the amount of taxea and II)leI!ial 
UII menta paid by his predeeeasors in intereet (conIIiating of the per­
son who made the improvement in good faith and his moo 5 R'lI in 
interest) are to he included. . 

Where the improvement is made on a large traet of land, a probllan 
may arise as to how much land is to be' transferred to the iJnprover 
if the eleotion is made to sell the land. The st&tute provides that in neb 
_ the improvement, the land npon whieh the im}ll'OVellWlt is made, 
and aueh additional land as is reasonably neeesaary to the 8Onvomient 
lJlIIl of the improvement are to be transferred to the i.mprever. ThIs 
is the same in substance as the etandard used in mechan:iea' lien eases. 
CODlI CN. Psoc. § 1183.1 (a) (land subject to mecbanies' lien is "the 
land npon whieh any buUding, improvement, well or atrueture is eon­
ttructed, together with a eonvenient spaee' about the BBIlle, or 110 much 
as may be required for the convenient use and oeeupation thereof, 
to be determined by the oourt on rendering judgment "). . 

Tbfl. court is given ftexlbility in tixing the time of payment for the 
land or the improvement so that the requirement of payment em be 
adapted to the eireumstaneea of the p&rtienlar case. If the owner eleets 
to purehase the improvement, the Court is further. authorized to pr0-
vide for payment in insWlments. To assure that the owner ~ receive 
compensation orpoaaessl.oD of the land promptly. DO sueh authorisa­
tion is provided where the owner elects to sell the land to the imprO'flll' 
and the 80urt is BOt authorized to defer payment for more than three 
montbe. Since the effeet of the owner's election to sell and the en&I:IinB 
judcment perfeeta the improver'. title, the improver Ihonld be able 
'to arrange 1Ipancitl.gfrom an outlide 8OlIl'Ce withinthla ·time. 

I 
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Persous having aeeurity interests I/I&Y intervene hi tile aetioD· m'·. 

orderro proteet their interests. COpE 'Cw. Paoo. § SS'7. Por eumple, 
there may be a &ed of t:rnst on the land executed either by the 
improver. or the owner. There also may be a lien On .the improve­
ment. When the improvement is pnrcbe.te'd by the landowner, SeetiOll 
871.6 permits the court to give the lender who intervenes righta against 
the fund to be paid as compensation for the improvement (mbdivision 
(c) (1» or a lien on the compceite prb'j)erty (subdivision (g». When • 
the land is' sold ro the improver, the statute gives the holders of 
eeeurity interests rights against the fund to he paid aa compensation 
for the land (subdivision (h». . 

APPLICATION OF STATUTE 

SEc. 3. This act applies to any action commenced after its 
elfective date, whether or not the improvement was constructed 
prior to its elfective date. If any provision of this 40t or ap· 
plieation thereof to any person or oircumstance is held invalid. 
8Ileh invaJidity sh&IJ not atl'ect other provision Or application 
of this act which can be given elfect without the invalid pro­
viaion or application, and to this end the provisions of this 
act are decl&red to he severable. 

eommltllf. This act applies to any action commenced after its e1fec. 
five date, whether or not the improvement was eonstrueted prior to 
auch date. Decisions in other states are about equally divided aa to 
w.bether a bettennent statute can constitutiouaJ1y he applied where the 
improvements were eonstrueted prior to ita effective date. SCURLOCK, 
'RimIoJ.C'1'lVlIlli&GISLA'rIOl< AnBcTlNa INTBUIITS IN LAND 58 (1953). C/. 
BiUittgl v. HdlZ, 7 Cal. 1 (1857). The California Supreme Court has 
recently taken a liberal view permitting retroactive application of leg­
islation atl'ecting property rights. A<idWm v. MdiBon, 62 CaJ.2d 558, 
43 Cal. Rptr. 97,399 P.2d 897 (1965). Sec 18 STAN. L. REV. 514 (1966). 
The Law Revision 'Commission believes that the statute can constitu­
tionaJ1y be applied to improvemeuts constructed prior to its eft'ective 
date, but a severability clause is included in case moo an application 
of the act is held unconstitutional. 
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