2 1/9/67
Memorandum 67-9

Subject: Study 42 - Rights of Good Faith Improver

The pink sheets attached to this memorandum are & portion of an
advance private copy of the report of the Commitites on Administration of
Justice to the Board of Governors, This portion of the report relates to
the Commission's recommendation on the_rights of a good faith improver,
The attached white sheets contain minutes of CAJ that amplify the comments
on the pink sheets.

Recommendation Generally

CAJ has "serious doubts” as to the merits of this proposal, It
suggests that the proposed act will cauge hardships to landowners and
will lend itself to the possibility of abuse by unscrupulous persons,

Encroachment Cases

The principal concern of CAJ seems to stem from a fear that the act
will be applied in encrcachment cases as well as in classic trespasaing
improver cases., CAJ's members were in disagreement as to whether the act
was intended to spply to encroachment cases. Trespassing improver cases
are so rare that, aspparently, CAJ was not particularly concerned with those
cases.

The comment to Section 871.5 tends to meet this concern of CAJ. The
last paragraph provides:

This chapter has no effect on the equitable defenses that

are available in an encroachment case, There should be no

necesslity for relief under this chepter in such cases since

the existing law provides the good faith encroacher with adequate
relief. See Recommendation and Study relating to the Good Faith

rover of Land Owned by Another, O CAL., LAW., REVISION COMM X
REP,, REC. & STUDIES 045 n, 101 {1967).
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In any event, it is difficult to see how the buy-sell provisions of
proposad Section 871.6 can be applied in the usual encroachment case,
Section 87L.6 provides in substance that the court must determine (1)
the amount by which the improvement enhanees the value of the land end
{2) the reascnable value of the use and occupation of the land by the good
falth improver. Only if the amount by which the improvement ehhances
the value of the land excesds the value of the improver's use and occupation
of the property cen the court require the owmer to exercige the buy-sell
option provided in Section 871,6., If Section 871,6 is not made applicable
in this fashion, Section 871,5 requires the court to do equity between
the parties while protecting the owner sgainst loss, In the usual encroach-
ment case, 1t 1s difficult to see how the portion ¢of the improvement
ancroaching on the land of the owvmer could improve its value. A ¢orner
of a house divorced from the remeinder of the house 1s worthless,; The
same may be sald of virtually any cther pertion of an improvement that
is divoreced from the remeinder of the lmprovementy Thus, it is Alfficult
4o see how an engroathment c¢ould enhance the value of the land upon whilch
the encroachment 1s piaced. It ought to follow, therefore, that the court
In any encroaehment case--even if it deeided that this chapter is applicable--
should apply Seection 871.5 which merely invekes the equitable rules that
would be applied in the enerxcachment case anyway,

Morecver, it 1s difficult to see how the buy-sell remedy provided in
Section 871.6 could be applied in an encroachment case, The ownerfs
purchase option consists of a right to buy a corner of a housge, a wall of
a bullding, or an overhang of a roof, Plainly, the court cannot give the
owner any significant buy-sell option for the "buy" part of the optien is

worthless, -
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It seems to us, therefore, that it is fairly clear that Section 871.6
cannot be applied in the usual encroachment case, and even if the rest of
the chapier were considered opplicable, no seriocus harm would result because
Section 871.5 merely requires the application of eguitable principles
that would be applicable anyway.

The Commission may do nothing concerning the objection and rely on
the paragraph of the comment to Section 871.5 that was quoted sbove. The
Cormission can amend Section 871.6 to exclude the encroachment cases
specifically. This could be accomplished by adding a subdivision to
Section 871.6 providing that Section 871.6 does not apply to any case where
the improvement that has been constructed on the owner's land is a portion
of a larger improvement., Another means of meeting the objection would be
to add an entirely new section to the chapter providing substantially as
follows:

871.7. This chapter does not apply where any portion of

the improvement made by a good falth immrover is made upon

land owned by him.

We do not think that it is desirable to add such limitations to the
statute. It seems to us that the encroachment cases will shade into the
trespassing improver cases as nore and more of the improvement is located
en the owner's land., VWhen substantially all of the improvement is
on the owner's land and a small corner is left on the improver's own land,
it may be that the court would want to apply this statute. We think the
statute gives the court power to deal with the situation without injustice
to the owner while protecting the rights of the good faith improver.

Definition of "Good Faith Iuprover"

.CAJ has expressed concern over the definition >f a pood falith 1opyover
contained in Section 871.1. It believes that an improver deserves protection
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only if he acted as a reasonable men exercising due diligence under all of
the circumstances., Usually ithis would require that he at least obtain a
title report or make a title search. The statute does not now regquire 'due
diligence." The definition in Section 871.1 requires only that the improver
act in good faith as a result of an erroneous belief arising from a mistake
of law or fact. The comment to Section 871.5 points out that "the relative
negligence of the parties to the action may be considered by the court in
determining what form of relief is consistent with substantial Justice to
the parties in the circumstances of the case,” The question raised is should
the irprover be held to a standard of peasonable diligence before he is
entitled to relief, The Cozmission has previcusly resisted this higher
standard because of the serious nature of the forfeiture that results from

a denial of relief under the statute.

CAJ also expressed concern over the inclusion of "public agencies" in
the act. The concern arises over the effect the act may have on the law
relating to inverse condemnation.

If a public entity builds an improvement on land that does not belong
to 1t, the owner could bring an action for inverse condemmation in which
the entify could assert its rights under this chapter. The effect would
probably be that the measure of compensation to the owner would bhe fixed
by this chapter. This should place the owner in a better position than
he 1s in ordinarily because Section 871.6 provides that he is entitled to
his appraisal and attorney's fees as well as compensation for the walue of
the land and severance damages.

Finally, CAJ 1s concerned about the applicotion of the act to cases

where the improvement is partially finished when the right of the owner to
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the land is first revealed. The statute makes it clear that improvements
placed upon property after the improver knows that he is not the owner are
not made in good faith., The statute does not deal specifically with this
problemf We believe that the statute now requires the court to determine
the amount by which the partially finished improvement would enhance the
value of the land. This may be a difficult deftermination to make, but it

is not impossible. One measure might be the amount by which the improvement
if completed would enhance the value of the lend less the cost of completion.
If the partially finished structure does not enhance the wvalue of the land,
the condition for reaquiring the owner to exercise the buy-sell option does
not exist and the owner cannot be deprived of his land under Section 871.6.
In any event, the problem does not seem to be of sufficient magnitude to
warrant an adjustment in the statute,

Municipal Court Jurisdiction

CAJ notes that Section 871.3 confers jurisdiction upon the muniecipal
court to adjust the equities between the parties when the rights of the
improver are raised by cross-complaint or counterclaim filed in an action in

municipal court. CAJ believes that a request for relief under this chapter

should deprive the municipal court of jurisdiction and require a determination

of the actionm in the superior court. This is the usual way in which
municipal court actions are handled when the defendant asserts a right to
affirmative equitable relief as distinguished from an equitable defense,

It should be noted, however, that the action is in the municipal court only
in cases where the action is comenced there by the landowner.

Sections 871.5 and 871.6

CAT suggests that the relationship between Sections 871.5 and 871.6 is

not clear. Section 871.5 indicates that if the remedy under Section 871.6
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would achieve substantial justice, the court may not grant relief other
than under Section 871.6. However, Section 87L.5 appears to grant the
court discretionary authority, for it provides that the court may grant
the relief described.

Under the statute, Section 871.5 describes the conditions under which
the court should grant relief under Section 871.6. Section 871.5 provides:

871:5; (a). Subject to Section 87L.4 [no relief under this
chapter if right of set off or right of removal would provide
adequate relief], the court may effect such an adjustment of
the rights, equities, and interests of the good faith improver,
the owner of the land, and other interested parties ., . . as
is consistent with substantial justice to the parties under
the circumstances of the case., The relief granted shall protect
the owner of the land upon which the improvement was constructed
against pecuniary loss but shall avoid, insofar as possible,
enriching him uwmjustly at the expense of the good faith improver.

{b} Where the fom of relief provided in Section 871.6

would substantially achieve the objective stated in subdivision (a),

the court may not grant relief other than as provided in that

section., In other cases, the court may prant such other or

further relief as may be necessary to achieve that objective,

(¢) This chapter does not affect any legal or equitable
defenses, such as adverse possession, estoppel, or laches, that

nay be available to a good faith improver,

As a drafting matter, it seems proper to use "may" in Section 871.6
because it was not our intent to require the court to order the owner to
exercise the buy-sell option swhenever the wvalue of the enhancement to the
owner's land exceeded the value of the improver's occupation thereof, It
was our intent to reguire the buy-sell form of relief only when the court
determined that that form of relief would "effect such an adjustment of the

rights, equities, and interests" of the parties "as is consistent with

substantial justice to the parties under the circumstances of the case,”
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But, because it is Section 871.5 that prescribes the conditions under
which the 871.6 remedy should be used, the uncertainty pointed out by
CAJ might be removed by amending Section 871.5 to eliminate the use of
"may'" in that section. By the use of the word "may," Section 87L.5 now
literally provides in subdivision (a) that the court may, but need not,
effect such an adjustment of the rights and equities of the parties as is
congistent with substantial justice. And subdivision (b) literally permits
the court to deny relief under Section 871l.6 even though it has found
that the 871.6 relief would effect such an adjustment of the rights and
equities of the parties as is consistent with substantisl justice. Accordingly,
we suggest that the word "may" in subdivision (a) of Section 87L,5 be changed
to "ghall." Subdivision (b) shiould then be revised as follows:

(b} Where the form of relilef provided in Section 871.6

would substantially achieve the shjective stated in subdivision

(a), the court may me% shall grant the relief sther-then-as

provided in that section, 1n other cases, the court may shall

grant such other or further relief as may be necessary to achieve

that objective,

Svatute of Limitations

CAJ complains that the proposed statute does not specify when the
cause of action created by the statute acerues, nor does the act specify
the length of the statute of limitations.

Section 871,3 contemplates that the right created by the statute may
be asserted as a defense to any action for the recovery of the land, Hence,
the right should not be barred as long as such an action can be brought
against an improver in possession. But an improver out of possession should
be barred from asserting the right after scme period has elapsed. If an
action brought by an improver under Section 871.3 were regarded as an action

for the recovery of real property, it would be barred after 5 years from the
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time the improver surrendered possession. The action is somewhat analogous
to an action for the recovery of real property. The improver wants either

the land or compensation for the improvement,

Should the statute specify the applicable statute of limitations?
If so, we recommend that Section 871.3 be revised to read:

871.3. A good faith improver may bring an original action
in the superior court or may file a cross-complaint or counter-
claim in a pending action in the superior or municipal court
for relief under this chapter.

An action for relief under this chapter shall be commenced !
within the time prescribesd for the commencement of an action for
the recovery of real property under Chapter 2 {commencing with
Section 315) of Title 2 of Part 2 of the Code of Civil Procedure,.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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GCOD FAITH IMPROVER OF IAND OWNED BY ANCTHER

GENERAL PURPCSES OF MEASURE:
The tentative "recommendation" of the Commission of May 10, 1966

states, in part:

"At ccmmon law, structure ard other improvements constructed
by & trespasser on land cwned by ancther belong to the owner of
the land.....The rule is harsh and unjust when applied to an im-
prover who is the victim of a gocd faith mistake.

(T)he great majority of jurisdictions have modified the
commen law rile in varying degrees....(A)t least 35 states and the
District of Columbia have enacted statutes--known as 'occupying
claimants acts' or '"betterment acts'--which modify the common law
rule to provide relief to the good faith improver.

The betterment acts are not uniform but they are all based
on the idea that the land owner's just claims against the innocent
improver are limited to recovery of the land itself, damages for
its injury, and compensation for its use and occupation. Generally,
the betterment acts undertake to effectuate this principle by
providing that the owner who seeke to recover possession of his
land must choose whether to pay for the improvments or sell the
land to the improver.

The California law is less considerate of the innocent
improver than the law in most other states. Absent clrcumstances
that give rise %o an estoppel against the landowner, the good
faith lmprover has no rights beyond those accorded him by Section
T4l of the Code of Civil Procedure and Section 1013.5 of the
Civil Code. Section 74l permits the improver to set off the value

-1-



of permanent improvements against the landowner's claim for

damages for use and occupation of the land. Section 1013.5

permits the improver to remove the improvements if he compen-

sates the landowner for all damages resulting from thelr being

affixed and removed." (Tentative Recommendation, May 10, 1966,

p. 1-2.)

DETATLS OF MEASURE

First, the Act would apply to any action commenced after its
effective date, "whether or not the improvement was constructed prior
to its effective date." A "severability" sentence, as to unconstitu-
tiomality would be included. Act, Sec. 3.

Second, existing CCP 741 (allowing the good faith improver the
right of set off against damages claimed by the real owner) would be
amended to eliminate the "color of title" requirement and substitute
the definition of "good faith improver" contained in the remedial Act
(proposed CCP 871.1-871.6). 1In this respect, CCP 741 would be made
more consistent with the principle of present CC 1013.5.% In addition,
a wording change is made. The set off is of the amount by which the
improvements “"enhance the value of the land, " rather than the 'value
of such improvements.”

Third, the remedial act (CCP 871.1-871.6) would

- Define "good faith improver,  which defiaition would include among
those who might apply for relief "a state, county city and county city,

district, public author ty" and other public agencies. (CCP 871.1)

*Apparently OC 1013.5 (right of removal) would not be amended. There
would be at least a literal variance in the CC 1013.5 znd the Act in
defining “"good faith improver."
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- Provide that "good faith improver" does not include one who, at
the time of making the improvement, has either actual knowledge of an
outstending paramount right to possession of the land or actual knowledge
of any circumstances that reasonably should cause him to suspect that
his own title or right to possession is invalid or that he is construct-
ing the improvement on the wrong land. (CCP 871.2)

- Provide that a good faith improver may bring anm original action in
the superior court or may file or cross complaint or counter claim in
a pending action in the superior or municipal court for relief under
the Act (CCP 871.3).

- Provide that the court shall not grant relief under the Act if it
determines the right of set off (CCP 74l) or to remove the improvements
{CcP 1013.5) provides an adequate remedy. (CCP 871.4)

- Provide (subject to the foregoing) that in granting relief to the
good faith improver, the court shall determine (by specific smounts)
certain items {a) in favor of the improver, such as "ephancement" of the
value of the land by the improvement, taxes and special assessments pald
by the improver, and {b) certain items in favor of the real owner, such
as reasonable value of the uee and cccupstion of the land; amounts
reasonably incurred or expended for appraisal and attorney's fees. If
the total of the items in favor of the improver exceeds the total of
the itéms in favor of the real owner, the court "may reguire” the owner
to make an election. The election is between paying the difference so
determined or offering to transfer all of his right, title and interest
in the improvement and the land reascnably necessary to the convenient
use of the improvement to the improver upon the latter's payment of an

amount computed as follows: The real owner is to be credited with
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the value of the land so determined, the value of past use and occupancy
by the improver, and the amount reasconably incurred or expended by the
owner in the action, including appralsal and attorney's fees. The
improver is to be credited with amounts paid by him as taxes on the land
itself and as special assessments. Detailed provisions are made for
carrying cut the foregeoing, including discretionary authority to the
court to permit the true owner to pay the amounts due the improver (under
one alternmative) in installments, with a lien in favor of the improver.
For further details see text of proposed CCP 871.6 and the comments
thereon of Commission, Tentative Recommendation May 10, 1966, p. 15-18.
- Provides that the court shall} utilize the relief outiined in the

preceding paragraph (CCP 871.6), but, in other cases (where the right
of set off and the right of removal are not adequate)}, the court may
grant such other and further relief as may be necessary to effect an
equitable adjustment of the rights, equities and interests of the good
faith improver, real owner and other parties. See text as proposed
CCP 871.5, and Report cited, p. 13-1h4.
RECOMMENDATION OF THIS COMMITTEE

By a substantial majority, this commitiee expresses serious doubts
as to the merits of this Act in its present form.

It is believed that the Act will cause hardships to landowners
and will lend itself to the possibility of abuse by unscrupulous persons.

The Scuthern Section devoted one meeting to a discussion of the
Act and problems that might arise in its application, having had the

benefit of a report by one of its members {(Jckn P. Pollock).*

#A copy of Mr. Pollock's report is available if desired.
mdee



Basically, the Southern Section (by a substantial majority) is
concerned about the application of the Act in situations other than
the somewhat 1lsolated case where an improvement is constructed wholly
upon the land of another by a good faith improver (i.e., erection of
a house upon the wrong lot).

It is not clear whether the Act is intended to apply to encroach-
ments, of which there are many. Some members of the Section felt that
it was so intended. Others did not.

If the Act does cover encroachments, then it is felt that its pro-
visions could work éubstantial disadvantage to real owners. No statute
of limitations is imposed upon the right of the encroacher to bring the
action. Under the "formula" wording of Sec. 871.6, it might often be
found that the real owner had to pay a substantial sum to the encroacher
or sell the strip to the encroacher, even though he derived no actual
benefit from the encroachment.

Other points of concern to the Southern Section were: (1) defini-
tion of "good faith improver" - to what extent is the improver required
to exercise diligence by cbtaining a title report or making a survey,
or both; (2) inclusion of "public agencies" in the Act - what is the
effect upon existing law and principles of law relatlng to just compen-
sation when property is taken for public use by inverse condemnation,
and non acquisition of title against the state and public entities by
adverse possession; (3) application of the Act to a situation where
an improvement is started in good faith, but is left partially completed
when the true ownership of the land comes to light.

This Act, it will be noted, is intended to apply retroactively,
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so far as constitutionally permitted. If the Act applies to encroach-
ments, it ig felt that this would subject many landowmners to lawsuits
which could involve reconstruction of events of many years past.

Additionally, it is felt that two matters of form or procedure
should have further consideration by the Commission. First, Sec. 871.3
may vest additional eqguitable jurisdiction in the municipal court. {See
present CCP 832) When relief is sought under the Act by counterclaim or
cross complaint in a municipal court action, it is believed the entire
actlon should be transferred to the superior court because of the
equitable nature of the issues and relief. Second; it is believed that
the relationship between Sec.871.6 and 871.5 is clear, and that the
court's duty and authority under each section should be clarified.

Yor further details, see the attached minutes of the Southern
Section {EX. A). The Northern Section has concurred therein.

As in the case of the previous item, the committee 4id not consider
the extent to which the proposal may involve guestions of substantive

law and public policy. See earlier discussion.
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(So. Sec. 11/28/66)
AGENDA NO. 66-21 - Good Faith Improver

ACTION TAKEN: The Southern Section by a substantial majoricty

8 serious doubts as to the merits of this Act, because of
hardships it may cause landowners and the possibility of abuse
by unscrupulous persons, :

Subject to this "ﬁolicy" observation: -

The Southern Section = &) recommends that the Act be changed
to provide in Sec. 871.1 that a person, to qualify as a good
faith improver must show that he erroneously believed himself

to be the owner of the land or of a possessory interest of
fifteen years or more, and furthermore that such belief was
that of a reasonable man exercising due diligence under all
the circumstances.

b} The Southern Section calls attention to the fact that
inclusion of "public agencies™ in the Act raises substantial
questions as to (1) the rights of private good faith improvers
of State or other public property; and (ii§ as to the right

of the government to claim as a good faith improver, in
inverse condemnation situations.

c) The Southern Section recommends that if action under the
proposed Act is invoked by cross-complaint or counter-claim

in the municipal court, the action should be transferred to
the Superior Court, regardiess of the amount involved, because
of the equity aspects.

d) The Southern Section recommends attention be called to the
fact that the Act is silent as to the statute of limitations
and is uncertain in respect of what statutory period limits
the bringing of an action by the trespasser ("improver") and
when the cause of action arises.

e} The Southern Section recommends that the Commission's
attention be called to the problem of the partially completed
improvement and the question of encroachments, each of which
present serious problems in the Section's view.

f) The Southern Section suggests that there should be an
express statement in Sec. 871.6 or elsewhere defining whether
the relief therein autherized is mandatory or discretionary
when the stated conditions are satisfied.

DISCUSSION: Mr. Pollock reported orally having filed a written
report dated October 12, 1966. Among the points discussed:

1. Definition of pood faith improver: Is there an incongistency
in the description of good faith Improver in Sections 871.1 and
871,27 Sec. 871.1 defines a geod faith improver as one who
believes he owns or has a possessory interest of fifteen years

or more in property on which he places the improvement. On

the other hand, Sec. 871.2, in describing what does not consti-
tute a good faith improver, includes an objective test of whether
the improver has actual knowledge of any clrcumstance that reason-
ably should cause him to suspect he is not the owner or entitled
to possession or that he is constructing the improvement on

the wrong site. After discussion, it is the view of the Section
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{(Agenda No. 66-21 cont)

~ that the good faith improver should be protected only if he
acted as a reasonable man exercising due diligence under all the
circumstances of the case. Woyld this mean that the good faith
improver would be required to obtain a title report or search
on the property on which he intends to build? It was the
informal view that such would be acquired as a minimum in most
cases. The example of a 10 story building was given. On the

other hand, = small improvement i1n the country might not
require such report or search.

2. Inclusion of public bodies in the definition of "person"
in Sec. &/l (b): Such bodies may become good faith improvers
where they build on the land of others. Furthermore, persons
may become "'improvers' with respect tc government land.

In the first case described, are the owner's rights under

the rule of inverse condemnation curtailed or enhanced by

the proposed legislation? Are constitutional rights of
property owners affected, without a saving clause re jury
trial and just compensation? In the second situatiom, it
appears that a private person could become the owner of public
land by improving such land and forcing the government .to
either pay for the improvements or sell the land at a court-
fixed price. These situations should be called to the
Commission's attention. Some members feel that public bodies
should be excluded. .

3. Municipal court jurisdiction: It is the sense of the
Section that relief should be in the superior court because
of the complexity and equitable nature of the issues. When
relief under the Act is sought by cross-complaint or counter-
claim in the municipal court, the case should be transferred
to superlior court.

4, Sec. 871.5 and 871,.6 particularly with respect to the
effect of these Sections on encroachment and partial i1mprove-
ment cases: It was pointed out that in the typical encroach-
ment case, there is no additional value or small value only
is added to the encroached land. This would indicate that
Sec. 871.6 is not applicable to the encrocachment situation.

On the other hand Sce. 871.5 may cover the encroachment case.
It was not ¢lear to those present whether encroachments are
intended to be covered. Some feel the Act is directed to
improvements solely on the land of another, as for example,
building the wrong lot. If encroachments are covered, some
members point out that many old surveys were ioexact and &
flood of suits may result, causing problems for the true
OwWners.

Partially build structures erected by a good faith improver
also may present a practical problem, if the Att is to be
applied according to the Section's understanding. Suppose
the improver discovers in the midst of the construction (for
example, an 8-story building) that he does not own the land
on which he is building. He may stop construction. In some
cases'the improvements would not enhance the value of the
owner's property. In other cases, they might not fit in with
the owner's plans for development of his property. Or, the
owner might not wish to undertake to complete the project-
financing might not be available to him, the interest rate
might be too high in his view, or he might not wish to assume
management of the structure when completed. Removal of the
partial improvements might well be impractical. Does the
owner lose his land?

EX., A - Page 2



(Agenda No. 66-21 cont)

5. Sec. 871.6 - Mandatory cr Permissive? It appears to the
Section that there 1s uncertainty with respect to the inter-
play between Sec. 871.5 and 871.6. BSec. 871.5 indicates that
if an appropriate remedy is available under Sec. 871.6, the
court may not grant relief other than under Sec. 871.6.
However, Sec. 871.6 appears to be discretionary, in that it
provides that the court may grant the relief described. The
Section feels that a clear statement should be included in
Sec. 871.6 or elsewhere indicating whether the important
provisions of Sec. 871.6 are permigsive or magndatory.

As to the serious doubts felt by the majority of the Section,
there is apprehension that in actual operation the Act will
place landowners at a disadvantage.

Particularly this is true if the Act is intended to apply to
encroachments.

Those members holding this view are not swayed by the fact
that "betterment acts'" have been adopted in many other states.
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{(So. Sec. 11/28/6)
(Agenda No. 66-21)
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RECOMMENDATION
OF THE
CALIFORNIA LAW REVISION COMMISSION

refafmy h( e
The Good Fqsth improver of Land Owned By Another

BACKGROUND

At common law, structures and other improvements placed by &

on land owned by another belong to the owner of the land."

Thin rule is justified as applied to one who, in bad faith, appropriates

Iand as a building aite. The rule is harsh and ustwhenapplied

to sn improver who ip the vietim of & good faith mmtake In the latter

case, there is no justification for bestowing an undeserved windfal}

upon the landowner if his interests are fully protected by an eqmnble
ldamhnont of the unfortunate situation.

For this reason, the great msjority of jurisdictions have modiﬁed
the common law rule in varying degrees. The rule has been changed
. by judieiz] decision it a few jurisdietions. In most of them, however—.
at least 35 states and the Distriet of Columbis—etatutes have been
enncied, known a8 ‘‘occupying slaimants acts'’ or ‘‘betterment aets,”’
whichmodﬂytheeommoniawruleto provide velief to the good faith
improver, Similer statutes have been enacted throughont Canada. Uni-
formly, the effort has been to protect obe who mekes improvements
believing, in good faith, that be owns the land.

The betterment acts are based on the principle that the Jandowner's
Just elaime the innocent improver are limited to recovery of
the land i damages for ita injury, and compensution for its use
and oeeupation, Generally, these acts undertake to effectuate this prin.
ciple by providing that the owner who seeks 10 recover possemsion of
bis land mnst choose whether to pay for the improvements or to sell
the land to the improver.

The Califernia law is leas considerate in its treatment of the inne.
eent improver than the law in most other states. California enscted a
betterment act in 1858, but it was declared unconstitutional by a di-
vided court in Biﬂmga v. Holl, 7 Cal. 1 (1857). Under the existing
iaw, in the absence of eircumstances giving rise 1o an estoppel against
the landnwner the good fairh improver bas mo rights beyond those
aceorded him by Section 741 of the Code of Civil Procedure and Section
10185 of the Civil Code. Seetion 741 permits the improver to set off
the value of permsnent improvements agsinst the landowner’s claim
3 This is the American common kaw rule as stated ju the cxnes, The research conmiltent

mmmtmtmum.abuuun.mm;mmmmm
research stody, infre at UGEWEGR D2 £33
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for damages for uze and ooenpation of the land. Beetion 1013.5 permits
the improver to remove improvements if be compensates the tandowner
for all damsages resulting from their being affixed and removad.

The existing California law is inadeguate and unfair in those cases
in which the value-of the improvement grestly exceeds the vslue of
the interim use and occupation of the land and the improvement either
eannot be removed or is of little valve if removed.? The ‘‘right of
removal’’ in such a case is a useless privilége and, the “‘right of seioff”’
provides aniy Lmited protection against an inequitable forfeiture by

the good faith improver and an un;ust{@ad windfell for the landowner. )

RECOMMENDATIONS .

The Law Revision Commission recommends that Californiz join the

great majority of the states that now provide for some form of eppro-

priate relief for the improver who is the innocent vietim of a bona
fide mistake ? Aecordingly, the Commission recommends:

1. Belief in & trespassing improver case should be availabls only to

& good faith improver. The recommended legislation Gefines a good

faith improver 4s a person who acts in good faith and erromeously -

because of & mistake either of law or faes, that he is the owner
of the lend or that he ia entitled to possession of the land for not less
than 15 years following the date that he begins to improve the land.
Thiz definition is based in on language contained in Civil Code
Bection 10135 but is moere limited then Section 1013.5 whick appesrs
to include short term tenants, licensees, and conditionel vendors of
chattels. Beoanse of the nature of the relief it provides, the reeom-
mended legislation applies only to 2 person whe believes that he owns

% snbetantial ccongmic interest in the land—die., the feo or at least a

15-year right to possession.

- Some of the betterment acts Limit relief to good faith improvers
who hold under ““color of title.”’ Buch a limitation is undesirable. Tt
makes relisf unavailshle in the type of case where it s most needed-—
where the improver owns one lot but builda on another by mistake.
Morcover, the term “‘eolor of title’’ is of nbncertain meaning. While

the limitation imposed by its use may have been justified jn an ers -

*Taliaferro v. Colzsso, 330 Cal. App 20 906, 254 P24 774 (1906), illuxirmies the
result obtained nader ¢t Califurnia faw. A house was built by mistake
on lot 2 iatead of lot 23, owner of Jot S0 broughl an setion t quiet tle
and to recover possession. The Sefendant was a sucoesor In interest to PRTBOD,
who buollt the kovse. The tricl conrt gave t guteting citle and for pouses-
sior: on the condition that £5,000 be paM to the defendant. The digteiet court of

| afirmoed thet portion of the judmment awarding powessien of the lot and

]

oon. the
of remoxal” {Civil Code Beetion 101, and the “right of setol” (Code of Qhvil
immmm: for this rexsan, th lequgw‘ e ey Samant
and cha s rea0n, the puners ity powsr i oan
be brought into pl:'g even though the lendowner -uk? equitable ralled {quipt title).
An & result, the landowér obtained possesalon of the ot and house withowt any
compensation to the defendant for the value of the houae.

*The naed for correetive Jegislution 1v net ‘wlleviated by the prevs of title jwanr-
anes, bor would suck degislation haye eny ixpaet upon title insuranes pritection.
With respect to the faith improver, title polleien do nce cover mutpers of
gurvey or location; with respeet 1o the Inndowuer, policies do hol wover xatbern

ta i to his weguisition of the property. Hics FCANNA Lann
m Emm'f, te,Tétle Inauronce, #7T.% Cel. Cont. Bl

" Bar1860).

(7.27)
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when property interests were svidenced by the title documeots thaes-

selves, the Hmitation is.not suited to pressnt conditions sinoe virtnally
‘universal relisnce is now placed upon the resording, title insursnce, -
and eacrow systems. for land
2. The good faith improver alionld be permitted to bring an astion
(whmnwmormnmiehm)w vathemrtde:eir-n
th @ parties grapy ppl:tpr!mm
ﬁﬁ to obtain some measure of relisf whether or not
poaueeﬁc:nnafl;lle‘properrt;;r It also will permit him to taks the
resolving the unsatisfuctoly state of affairs,
&I!thehourtdetermmuthatoﬂhertheﬁghtofmtoﬂ{ Code of
Civil Procsdure Section 741) or the right to remove the im
(&ﬂlﬂodﬁﬂenhmlﬂl&ﬁ}:smtdeqmremedynnduthedﬂm-

. mdthapuﬂmhrcm,madd:ﬁonalfomo!rdidlhoﬂdh
available to the improver. .

é

- mnim value to the improver in any case where this form of °

rdmfl’mmﬂtmmmmml;nmmﬁew&u.Nmanof

the betterment sty require that the landowner make sueh an slection.
The landowner should be required to make this election only if the

Ferrier, A Proposed Califormia Staiute mt I
provers of Realty, 15 Cavn. L. Rev. 189,:198 (192?)
The landowner shouid be fully protoct.ed pocuniary loms.

Hence, he should be credited for the value of the ume and oeeupation
of the land and for all expepses he ineurs in the action to determine
the rights of the parties, including reasonsble attorney’s sad
B:::rn’s fees. This prineiple hag already been adopted in Civil :
ion 1018. {hhdowmmﬁtledhrmr“hilmdnitmdl
reasonable attorney’s fee to bo fixed by the oourt’”” im mg.
brought by the improver to enforee hiy right to remove the improve-

=,

f



810 CALIFOEN1A LAW REVISION COMMISSION

To provide flexibility in the time allowed for payment for the land
(by the improver) or for the improvement (by the owner), the court
should be anthorized to fix a reasonsable {ime within wlueh payment
ghall be made. The court should also be authorized to permit the land.
owner io make the required payment in‘installments. If the landowner
elects to buy the improvement, the improver should be given a lien
on the property to secure payment. Where the improver is purchasing
the land, the conrt should not be suthqriged to provide for payment
in installments or to fix a time for payment that exceeds three months.
Since the judgment in the aetion will perfect the improver’s title, he
should be able to arrange financing frow-an outside sonree within ‘this
period. Some of the betterment acts have comparable provisions.

5. In cases where none of the forms of relief deseribed above—i.e,,
sctoff, right to remove the iraprovement, or foreed election by the
landowner—would provide sn adequate remedy, the court should be
free to grant such other or additionsl relief as may be necessary to
achieve gubstantia]l justice, The variety of the cirenmetances nnder
which an improvement may be construeted on land not owned by the
improver makes it diffienlt, if not impossible, to draft legisiation that
will provide ar exact and equitable solution in every situation: The
additional statutory remedy recommended above would be edéquate
in most situstions where injustice results under the present law. Never-
theless, the eourt should not be foreclosed from granting some other
form of relief designed to fit the circumstances of a particular case
after it has determined that none of the existing or proposed statutory
remedies will suffice.

6. The relief pronded ‘should be available to a public smtity or
unincorporated association that is a good faith improver and to & good
faith improver who eonstructs an improvement on land owned by a
public entity or unineorporated association,

7. Section 741 of the Code of Civil Procedure should be amended
2 aliminste the ““color of title’’ requirement and to make a?pheable
the vecommended definition of & '*good fsith improver.” This would
axtend the right of setoff to the mmatm% among others, where the
mprover construots the improvement on the wrong lot becanse of a
mistake in the identity or location of the land.

8. The recommended legislation should apply to any saction eom
menced affer. its effective date, whether or not the improvement was
eonstmat’.ed . prior to such date. "The Commission believes that the deei-
sion in Billings v. Hall, 7 Cal 1 (1857) (which held the 1856 better-
ment det nnconatltutmnal) does not preclude application of the recom-
mended legislation to an improvement that was constructed prior to ita
effective date, Unlike the recommended leg'ls]atmn the 1856 betterment
act made no distinction between good faith improvers and bad faith
mprwers, and this aspect of the stetute was stressed by the court
in holding the statute uneonstitutional. Nevertheless, a severability
clanse is ineluded in ecase the act eaunoi constitutionally be applied
to improvements constructed prior to ita effective date.




REQOMMENDATION ON GOOD FAITH IMPROVER 811

‘PROPOSED LEGISLATION

The Commisgion’s recommendations; would be effectuated by the en-
sctment of the following meagute:*

An act to amend Section 741 of, and add Chapter 10 (com-
mencing with Section 871.1)'th Tiile 10 of Port 2 of, the
Code of Cvvsl Procedure, relating to real property.

The people of the State of G&féfomia do enact as follows:

RIGHT OF SETOFF
§741 (Amended)

Spertoxw 1. Seetion 741 of the Code of Civil Procedure in
amended to read:

41, (o) As used in this section, *'good faitk improver”
has the meaning given that lerm by Section 871.1 of thes cods.

ft) When damages are claimed for withholding the prop-
erty recovered, apen whiek permpront gnd improvements have
been made on the properfy by a defendant ; or ki predecessor
n wileresi as o good faith improver these under whowm he
elaima; i color of Hile adveraely to the olaim of
the plaintift in geod faith , the value of gmount by whick snch
improvements enkonce the value of the land must be allowed
as 8 setoff against such damages.

Commend.. Section 741 is amended to eliminate the requirement that
the defendant claim the property under ““color of title’” before he is
entitled to a setoff. The amended section requires & setoff when the
defendant is & good faith improver as defined in Section B71.1, Thia
amendment makes Section 741 consistent with the later-enacted Civil
Code Section 1018.5. See the Comment to Section 871.1. Thus, the
limited protection afforded by Section 741 is extended to include the
gitnation, for example, where the defendant owns one lot but builds on
the plaintiff’s lot by mistake,

e amendment also substitutes ““the amount by which such im-
provements enhance the valné of the land’’ for “‘the valua of snch
improvements.’”’ The new language clarifies the former wording and
ansures that the valne of the improvement, for purposes. of - , will
be measured by the extent to which the improvement has increased
the market value of the land.

GOOD FAITH [MPROVER OF PROPERTY OWNED BY ANOTHER

Sec. 2. Chapter 10 (commencing with Section 871.1) ix
added to Title 10 of Part 2 of the Code of Civil Procedure, ta
read: .

Crarrer 10. Goob Faris IMyROVER or PROPRRTY
QwWNED BY ANOTHER
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§ 871.1. “Good faith improver” defined
B71.1, As used in this chapter, ‘‘good faith improver'
means: EE
{a) A person who makes an improvement to land in good
faith and undsr the erroneous belief because of a mistske
either of law or fact that he (1} is the owner of the land or
(2) is éntitled to possession df'the land for not less than 15
yea;s from the date that he first commences to improve the
lﬂn . " .
. (b} A successor in interest of a person deseribed in sub-
division {a).

Comment. The definition of ““good faith improver” in Section 871.1
is based in part on the deseription given in (ivil Code Ssction 1013.5
of a person who has & right to remove improvements affixed to the
land of another. The section limits the definition, however, o a person
who helieves he is the owner of the land or fhe owner of a long-term
poseessory interest in the land; unlike Section 1013.5, the definition
does noi include licengees, short-term tenants, and conditionsl vendors
of chattels. See Comment, 27 So. Car, L. Rev, 89 (1858).

Under this section, a person is not a ‘‘good faith improver’’ as to
an improvement made after he becomes aware of facts that preclude
him from acting in good faith, For example, if & person builds s house
on a lot owned by another, he is entitled o relief under thie chapter
if he scted in good faith under the erroneous belief beeanse of a mis-
take either of law or fact that he was the owner of the land. However,
if the same person makes an additional improvement after he has dis-
eovered that he is not the owner of the land, he wonld not be entitted
to relief under this chapter with respect to the additional improvement.

Under cleuse {2) of subdivision (2), the improver must believe that
he is entitled to possession of the land for not less then 15 years fol-
lowing the date that he first begins to improve the land. Thus, if he
beging construetion of an office building at a time when he believes
in good faith that be is entitled te at teast 15 years of possession under
a lease, he would be a good faith improver. If he construcis an addi-
tional improvement—seuch as grading and surfacing an area to serve
as a parking lot for the office building—when he believes he has less
than 15 years of possession remaiping under the lease, be ia atill a good
faith improver with respect to the additionsl improvement if he made
it in good faith, - )

§871.2. “Parson” defined I
871.2. As used in this chapter, ““person’’ includes 8 natural
person, corporation, unincorporated asssociation, government
or governmental subdivision or agency, two or more persong
having a joint or ecommon interest, and any other legal or
comumercial entity, whether such person is acting in his own
right or in o represeatative or fiduciary eapacity.

Comment. Section 871.2 is ineluded t¢ make it clear that relief is
available under this chapter to a public entity or unincorporated
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association that is a good faith improver and to & good faith improver
who makes an improvement on land owned by a public entity or’
uninecorporated association.

§871.3, Action for relief
871.3. A good faith improver may bring an original action’
in the superior court or may file a cross-complaint or counter-.
claim in a pending aetion in the superior or munieipal court:
for relief nnder this chapter,

Comment. Section 871.3 is based on Code of Civil Procedure Seetion
1060, relating to declaratory relief.

§871.4. Right of setoff or removal

B714. The court shal! not grant relief under this chapter:
if the court determines that the right of setoff under Seetion.
741 of the Code of Civil Procedure or the right to remove the.
improvement under Section 1013.5 of the Civil Code prowdea
the good faith improver with an adequate remedy,

Commeni. In some cases, the right of setoff under Section 741 of
the Code of Civil Procedure or the right to remove the improvement
under Section 1013.5 of the Civil Code provides an adeguate remedy.
In such cages, the other forms of relief under this chapter may not be
utilized by the court,

§871.5. Court may grant appropriate yelief

8715, (a) Bubject to Section 8714, the court may effect
such an adjustment of the rights, equities, and interests of the
good faith improver, the owner of the land, and other in-
terested parties (ineluding, but not Lmited to, lessees, lien-
holders, and encumbrancers) as is consistent with substantial
justice to the parties nnder the circumstances of the case. The
relief granted shall protect the owner of the Jand wponr which
the improvement was constructed agamst pecuniary loss but
shall avoid, insofar as possible, enricking him unjustly at the
expense of the good faith improver.

{b) Where the form of relief provided in Beection B71.8
wonld subatantially achieve the objective stated in snbdivision
{a}), the court may not grant relief other than ag provided in
that seetion. In other cuses, the court may grant such other or

" further relief as may be necessary to achieve that objective.

{c) This chapter does not affect any legal or equitable de-
fenses, such ag adverse possession, estoppel, or laches, that may
be available to a good faith improver.

Comment. Section 871.5 suthorizes the ecourt to exercise any of its
legal or equitable powers to adjust the rights, equities, and interests
of the parties to achieve substantial justice under all of the circum-
stances of the case,

- e e e s 3 MR e S e 11
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There are three basic limitations on this general avthorieation: -

(1) The relief granted must protect the owner of the land against
pecuniary loss but shall avoid, insofar as possible, enriching him un-
justly at the expense of the good faith improver,

{2) Bection B71.4 requires the cour} to utilize the ““right of setoff”
and the ‘‘right of removal’’ in cases where one of thess remedies will
provide the good faith improver with an adequate remedy.

{3} The eourt iz required to use the form of relief provided in Hee-
tion B71.6 in cases where this form of teFef is consisient with substan-
tial justice to the parties and will protect the owner of the land
against Yogs but avoid, insofar as possible, enriching him at the expense
of the good faith improver. o

This chapter does not preclude or diminish any legal or equitable
defenses that may be availeble fo the good faith improver. Moreover,
the relative negligence of the parties to the action may be eongidered
by the court in determining what form of relief is econsistent with
substantiial justice to the parties under the circumstances of the case.
Generally, however, the form of relief provided in Section 871.6 should
be consistent with substantial justice in cases where the right of setoff )
orﬁge right of remmoval does pot provide the improver with adegpate
relief.

This chapier has no effect on the equitable defenses that are available
in an enercachment case’ There shonld be no necessity for relief under
this ehapter in such cases since the existing law provides the good faith
encroacher with adeqnate relief. See Recommendotion and Siudy Belat.
g o the Good Faiuk Improver of Land Ohoned by Another, 8 AL,

Law Revision Comy’w, Rer, Rec. & Stunms 4 PHS 1. 107 {,’?é;)ﬂ.\-

§ 8715, Purchase of improvement or land
B71.6. {a) As used in .this section, ‘‘special assessment”’
means a special assessment for an improvement made by &
-public. entity that benefits the land.
_ - () In granting relief to a good faith improver under this
* gection,. the court shall first determine:

~ {1) The sum of (i) the amount by which the improvement
. enhanees the value of the land and (ii) the amounnt peid by the

. pood faith fmprover and his predecessors in interest as taxes,

- ‘and as special assessments, on the lapd as distinguished from

.. 'the improvement,

{2} The sum of (i} the remsonable value of the use and
octupation of the land by the good faith improver and his
predecessors in interest and (il) the amount reasonably in-

. curred or expended by the owner of the land in the action,
.. including but not limited to any amount reasonably incurred
.. or expanded for appraisal and attorney’s fees. :

. (e) If the amount determined under paragraph (1) of sub-
o+ divigion {b) exceeds the amount determined onder paragraph
. (2) of subdivision (b}, the court may require the owner of the

land upon which the improvement was made to elect, within
such time as is specified by the court, either: -

(1) To pay the difference between such amounts to the good
faith improver or to such other parties as are determined by
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A I T .
ﬁewmtwbemﬂedthanwormtowmttorthmbemﬂt;.
and, when such payment is made, thé .court shall enter &
jodgment that the title to the land aBid the improvement
thermuqniehadinthemaruagunmthegoodfmthm-

prover; or
(2) &'oonomtrmfeuuofhungm,ﬁm and interest in
the improvement, the land upon which the improvemens is
made, and such additions] land as is reszonably necessary to
the eonvenient use of the improvement to the good faith im-

ttothaownerattheamonntspemﬁodin
mbd:vhiuns

(d) Themunt referred to in paragraph (2} of wubdivi-
sion (c) shall be computed by:

(1) Dehminingthemot fl)thenluenfthelmdnpon
whiohthsmprovementismadeandsnehtdd:uonalhndash'
ramblymmaryhthemmentmb!thaimpmt. :

the value of the improvement, {ii} the reasonahle -
value of the use and oceupation of such land by the good faith
improver and his predecessors in interest, {iii} the mmount
reasonably incurred or expended by the owner of the land in
the aetion, including but not limited to any amonnt reasonably
inourred or expended for appraisal or attorney’s foes, and (iv)
wheve the land to be transferred to the improver isa portion of
ahrgerpnealnflmdheldbytheowner,therednmoninthe
: of the remainder of the parcel by reason of the tranafer
E:montnthehnprnvar and

from the amount determined under pars-

(1) thesnmnftheamountapudbythegoodfaithim-
prover and hig predecessors in intereat as taxes, and as special
ue?ments,onmchlandandnhmmhad!mmthempme-
men

(e)chemermakestheeloctmnpmndadtormm

(2) of subdivision {¢) and the good futh unprom
not secept the offer within the time specified w“ﬁ
thnwnrtﬂnﬂmhra;nﬂgmttbntthetiﬂewthe
the improvement thereon is quieted in the owaer as againet the -
good faith improver.

(f) I? the owner of the land fails to make the elestion an-
thorized by subdivision (e¢) within the time specifled by the
eourt, the good faith iniprover may elect to pay to the owner
the amount gpeeified in subdivision (d) ; and when such pay-

the improvement and the land reasonably necessary to the con-.
mmo{ﬁu&pmmmentuqmatndmthemmm
er a8 $gaingt owner,

{g) If the election provided for in paragraph (1) of sub-
division (¢) 18 made, the sourt may provide in the judgment
that ths payment required by that psragrapk may be made in
such installments and at such timee a8 the court determines to
- be oquitable in the cirenmstances of the particular case. In

%.z»?%
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such case, the good faith mpfuver or other person entitled to
payment, ghall have a lien on the property to the extent that
the axmount so payable is unpaid, ,,

(h) If the offer provided for m paragraph {2} of subdivi-
gion (c) is made and accepted or if the election authorized in
subdivision (f) is made, the court shall set a reasonable time,
not to exeeed three months, within which the owner of the land
ghall be paid the entire amount determined under subdivision
(d). If the good faith improver fails to pay such amounnt
within the time get by the eourt, the court shall enter a judg-
ment that the title to the land and the improvement thereon
is guieted in the owner as against the good faith improver.
If more than ane person hes an interest in the land, the per-
sonshavmga.n interest in the land are entitled to receive the
;lalne of their interest from the amount pmd under this sub-

vigion.

Comment. . Section 8T1.6 gives the landowner, in effect, an electmn
to pay for the improvement or to offer to sell the land o the improver.
If the landowner does not make the election within the time spmﬁed
by the caurt, the improver may elect to buy the land.

In eomputing the amount of taxes and gpecial assessments that are
1o be credited to the good faith improver, the taxes and special nsgens-
ments paid by the person claiming retief (and not those paid by the
owner, if any) are to be included. In addition, it the person elaiming
relief did not make the improvement, the amount of taxes and special
assessments paid by hia predecessors in interest (consisting of the per.
son who made the improvement in good faith and his successors in
intereat) are to be included.

‘Where the improvement, is made on a large tract of land, a problmn
maymaeaatohowmnchlandmtobetranaimeﬂtothampmm
if the eleetion is made to sell the Jand. The statute provides that in such
case the improvement, the land upon which the improvement is made,
and such additional land ss is ressonably nesessary to the eonvenient
mofthempmvementaretohetransierredtothempmer Thia
is the game in substanee as the gtandard used in mechanica’ lien eases.
Copz Crv. Proc. § 11831(a) (land subject to mechanics’ Ken is *‘the
land upon which any building, improvement, well or structare is con-
structed, together with a eorvenient space-about the same, or s0 mueh
as may be required for the convenient use and occeuwpation therwf,
to be determined _by the court on rendering judgment™). .

The court is given flexibility in fixing the time of payment for the
land or-the improvement so that the requirement of payment can be
- adapted to the circumstances of the partienlar case. If the owner elects
to purchase the improvement, the eourt is furtber authorized fo pro-
vide for payment in installments, To assure that the owner will receive
compensation or possession of the land promptly, no sach authoriza-
tmn:spmdedwherethaownereleeutosellthelandtothemprnm
and the sourt is mot authorized to defer payment for more than three
months. Since the effect of the owner’s election to sell and the ensning
judgment perfects the improver’s title, the improver shonld be able
1o arrange financing from a.nmmﬂamreemﬂ:mthﬁsnm _
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Persons having seourity interesty %a intervens in tlw setion ' h""L_
v.

order to protect their interests. Cope Proo. § 387. For

there may be a deed of trust on the land executed either by the

improver or the owner. There also rmay be a lien on the improve.
ment. When the. improvement is purehami by the landowner, Seetion
B71.6 permits the court to give the lender who intervenes nghta against
the fund to be paid as compensation for the improvement {(subdivision
(¢)(1)) or a lien om the composxte priperty (snbdwmon {g}). When
the land is sold to the improver, the statate gives the holders of
secarity interests rights against the fund to be paid as compensation
for the land (subdivizion (h)).

APPLICATION OF STATUTE

Sec. 3. This act applies to any action commenced after s
effective dete, whether or not the improvement was constrzeted
prior to its effective date. If any provision of this aet or ap-
plication thereof to any person or eircumstance js held invalid,
such invalidity shall not affeet other provision or application
of this act which can be given effest withoni the inwvalid pro-
vision or application, and to this end the provisions of this
aet are declared to be seversble.

Comment. 'This act applies to any aetion commenced after its eﬁec-
tive date, whether or not the improvement was constrneted prior to
such date. Decigions in other states are sbout equally divided as to
whether a betterment statute can constitutionally be applied where the
improvements were constructed prior to its effective date. S
RerRoacTIve LeeisLATION AFrrcTING INTERERTS IN LaND 58 (1953). Cf.
Billings v. Hall, 7 Cal. 1 (1867), The California Sapreme Counrt has
recently taken a liberal view permitting retroactive application of leg-
islation. affecting property rights. Addison v. Addison, 62 Cal2d 558,
43 Cat. Rpir. 97, 399 P.24 897 (1965). See 18 Sran. L. Rev. 514 (1966).
The Law Revision Commission believes that thé statute can constitu-
tionally be applied to improvements constructed prior to iis effective
date, bat a severability clanse is incladed in case such an application
of the act is held unconstitutional,
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