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Mersrandum 67-8
SBubject: BStudy 55 - Additur

Attached to this memorandum sg Exhibit I (pink paper) is an advancs
zrivates copy of an interim report of the Committes on Admiristration of
Justice to the Roard of Governors of the State Bar.

The Committee recommends opgositizn t2 the Commission's recommandation
unless the Commission withdraws its proposed change in subdivision (6) of
Code of Civil Procedure Section 657. The remainder of the Commissionts
recommendation is approved. Thus, the CAT approves the stbstance of our
proposal relating to additur but objects to any change in the language
relating to the grounds for new trial to delete the reference t2 "insufficiency
cf the evidence."

The Cormission has proposed removing from Code of Civil Procedure
Section 657 "insufficisney of the evidence™ as a ground for a new trlal.

The Cormission proposes to substitute the ground that "the evidence does

not justify the verdict or cther decision.” The Commission's recommendatisn
is based on the preposition that "insufficlency of the evidence” 1s
inaccurate, The comment points 2ut that the Czlifornla cases hold that "a
nevw trial can be granted not only where the court is convinced thet the
evidence is clearly insufficient ({either nonexistent or lacking in probative
force} to support the verdict but alsc where the evidence is such (both
present and of such probative force) as to convince the court that a contrary
verdict is eclearly required by the evidence." The words "insufficiency »f
the evidence" simply do not describe this latber situation. In dealing

with additur, we are dealing with the kind of case in which the plaintiff
has produced more than sufficiernt evidence, not the kind >f case where the

-1-




3

()

.

plaintiff has produced insufficient evidence. Hence, we determined to
revigse Section 657 in order to describe accurately what we are dealing
with,

CAT objects to the change on the ground that it will open up new
interpretations based on presumed legislative intent. "Insufficiency of
the evidence” 1s a well established term in California law, and, hence,
attorneys presumably understand that the term can mean precisely the
cpposite of what it says.

CAJ is correct in its assertion that the change in wording in Section
657 is not essential to our recommendation on additur. We think they are
incorrect in stating that it is unrelated to additur. Nevertheless, it
appears to be a matler that we could well abandon if its inclusion would
Jjeopardize the enhactment of the bill,

It appears to us to be premature to descide whether to eliminate this
proposed revision, We have not heard from the judges as yet, and they
may approve it. Moreover, the objection comes in the CAJ's report to the
Board of Governors and we do not know what action the Board of Governors
may take. If the Board of Governors decides to oppose the bill on the
bagig of this provision we can very well leave 1t to the legislative committee
hearing the bill to decide whether to eliminate the provision. |

Respectfully submitted,

Joseph Bi Harvey
Assistant Executive Secretary
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INTERIM REPORT OF COMMITTEE ON ADMINISTRATICN COF JUSTICE TO THE

BOARD OF GOVERNORS:
The following reports are respectfully submitted on four proposed
measures of the Iaw Revislion Commission referred to the Committee on

Administration of Justice for study and report:



o

I
POWER OF TRIAL COURT TO FRESCRIBE ADDITUR, AS WELL AS
REMITTITUR, IN NEW TRIAL RULING - CCP 657 {aM,), 662.5

(NEW).

This proposed measure was referred to this committee in 1965-6
in the form of the Commission's "tentative" recommendation dated
January 1, 1966. later, the Commission forwarded a revised report
titled "recommendation,' dated September 1, 1966. The comments of

this committee are addressed to the latter.

RECOMMENDATION OF THIS COMMITTEE, It is recommended that the

Commission's measure be opposed, unless there is deleted from the
proposed amendments to CCP 657 new wording as to "insufficiency of
evidence" as a ground of new trial. Otherwise, it is recommended
that the proposed amendments be supported, in the form proposed by
the Cormission.#

REASONS FOR OPPOSITION TO WORDING REPLACING "INBUFFICIENCY OF

EVIDENCE. "
The Commission's proposal, as here pertinent, would provide that a
new trial be granted on the following ground (among others):
"COP B5T ervesnenn
6. 3Imsuffieiemey-of The evidence $e does not

Justify the verdict or cother decisions.s....”

#Turely as a matter of style, the ccmmittee sugpests tkat the reference
in propoeed subd.(c) of CCP 662.5 as to remittitur shculd be in terme of
the court's "granting" a motion for rew trial, rather than 1n terms of
the court's "ordering" a new trial. See CCP 657 et seq.

.



The words "the evidence does not justify the verdict or other
decision” would also be substituted elsewhere in Section 657, in place
of "insufficiency of the evidence."

The committee has reviewed the reasons advanced for this change
(Conmission's Tentative Recommendation of January 1, 1966. Comments,
p. 15-16; Commission's Recommendation of September 1, 1966, p. 10-11).
It does not find them persuasive.

It is stated by $he Northern Section:

"The new wording as to insufficlency of evidence is not related

to the purpose of additur. In the view of the Northern Section,

the proposed new wording accomplishes nothing, and is subject to

the criticism that it will open up new interpretations, based

upon presumed legislative intent. The cases cited in the Com-

migsion's Recommendation, page 11, are only two of the many

cases on the subject. '"Insufficiency of evidence" is a well

established term in California law."

The Southern Section has concurred in this.

It is to be recalled that in 1965, Section 657 was extensively amended
to reflect recommendations of a special comnittee appointed by the Board of

-

Governors (Galen McKnight, Chairman). This committee did not change " In



‘insufficiency of evidepce" in the code section. Ifs amendments, in part,
amplified the "insufficiency of evidence' wording.

ADDITUR

The Commission proposal as to additur has been prepered in the light

of Dorsey v. Barba, (1952), 38 Cal. 2d. 350. In that case, the Supreme

Court held, in a 6 to 1 decision on the point, that the practice of
"additur" violated the nonconsenting plaintiff's constitutional right to
have a Jury determine the amount of damages to which he 1s entitled. The
present Chief Justice expressed the view that there was no unconstitutional
denial of jury trial.

According to the Commission's report (Recommendation, September 1,
1966, page 6)

"(T)rial. courts can and should be given authority by statute--

if such authority does not now exist--to use additur in cases

vhere granting a new trial on the issue of damages is otherwise

appropriate and the jury verdict is supported by substantial

evidence. Under these circumstances, the plaintiff's right to a

Jury trial is logically and constitutionally satisfied.”

U I

“This {additur procedure) will encourage the judicious use of this

alternative o the granting of a motion for a new trial aml will

thues avoid the delay and expense of retrials.’

In substance, the Commission's text of proposed CCP 662.5, relatving
to additur, provides:

- Where the verdict of the Jury on the issue of damages is supported

by substantial evidence but an order granting a new trial limited

to the issue of damages would nevertheless be proper, the trial
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court in effecy muy deny the mo icn if the defendan: consents

t0o an addition to the wverdict "of so much thereto as the court

in its discretion determines.”

(subd. a}

- In any other case, the trial court may mske such order where

"constitutionally permissible.” (subd. b)

- Nothirg in the section affects the trial court’s power as to

"remittitur.” (subd. c)*

Both sections of this committee have felt that there is a need for
"additur," while recognizing ithe possibile uncertainty created by Dorsey
v. Barba. Short of & constitutional amendment, the Commission's approach
seems the best available method of attacking the problem.

4 slight minority would disapprove the proposal on the ground that
it does not clear up present uncertainty and upon the further ground that
subd. b, summarized above, 1s particularly objectionable, in the use of the
words "constitutionally permissible.”

Form of Subd. b. In its initial approach, the Northern Secticn felt

that subd. b. should be amplified to give guidance by wording listing
situations where it was believed "additur" :s proper, even in the light
of the Dorsey case, and then including the catch-sll "and in any other
case where such an order is constitutionally permissible." A draft text

vas prepared. However, the Southern Section felt that the draft text was

#In Futler v. Screfers. 245 A4.C.A. 363, 365-6 (September, 1966) The trial
court made an "additur" order, in commection with a motion for new trial.
Both parties agreed this could not be done. Files, P.J., stated, in the
appellate decision striking the "additur" wording: "“There is no basis for
guessing the reasconing by which the trial courc decided to attach the
improper ‘additur' to its order."

(P.366)
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subject to technical imperfections and that the Commission’s version was
preferable. At the Genersl Meeting on December 12, 1966, the South's

views were adopted as the views of the committee.



RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION
relating to '

ADDITUR

BACKGROUND

‘When the defendant moves for a new irial on the ground of excessive
damages, the trial court may eondition its denial of the motion upon
the plaintiff’s consent to the entry of & Jndgnd,ent for demages in &
leaser amount than the damages awarded by the jury. This practice is
known as remittitur. Although the trial court——not the jury-—actually
fixea the amonnt of the damagea when remitt:tur is nsed, the Californin
courts have held that this practice does not violate the nonconsenting
defendant’s right to have a jury determine the gmount of the damages .
for which he is liable.

In Dorsey v. Barbs, 38 Cal2d 350, 240 P.2d | 604 {1952), the Cali.
fornia Supreme Coort held that a- trial court eonld not condition its
denial of & plaintift’s motion for new trial on the ground of inadequate
damages upon the defendant’s consent to the entry of a judgment for
damages in & preater amount than the amouxnt gwarded by the jury.
The comrt beld that this practice—known as additur—rviolated the non-
conzsenting piaintiff’s comatitutional right to have a jury determine the
amount of the damapes to which he is entitled.

Althongh some corrective device must be avai able to the txial court
when it i convinced that the damages awarded hy the jury are clearly
inadequate or excessive, the granting of a new irial is & time-consuming
and expensive remedy. “¢The conzeqguence [of ting new {rials] hag
been to pralong litigation, to swell bills of cost, to delay final adjudica-
tien, and, in & large nomber of instances, to have sueh excessive judg-
ments repeated over and over, upon the new trial.”’ Alsdbama Great.
Southern B.E. v. Roberts, 118 Tenn. 488, 493, 82 B.W. 314, 315 (1904).
*‘It is thos held in reserve as the last resort, uge it is more expen-
sive gnd inconvenient than other remedies . . . .*! Lisbon ». Lymen, 49
N.H. 553, 600 (1870). See also McCormick, Daxaers 77 (1985) (““New
trials . . . are extravagantly wasteful of time and money, so that judges
and lawyers have constantly sought to minimize this waste by modifying
thadfgt)'m of the judge'’s intervention -on the a{pphcatmn for & new
tri

Thus, methods have been sought that will end 1 igation by permitting
mare expedztmns corrective measures where d are inadeguate or
excessive, Where permitted, additnr and remittitnr» serve this purpose.
Commentators penerslly agres that both devices should be an integral
part of our mﬂmml ‘machinery, B.g., Carlin, Remitithurs and Addifurs,
49 W. Va. L. Q. 1 (1942); Comment, 40 Cawu. L, Rev. 276 (1952);
Comment, 44 Yauz L. J. 318 (1934} ; Note, 12! Hasmivas L. J. 212
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(1860) ; Note, 6 U.CL.A. L. Rev. 441 (1955); 28 Can. L. Rev. 533
(1940) ; 14 So. Cax. L. Ruv. 490 (1941). Not only do these devices
tend to- benefit the partienlar litigants hy ending the litigation and
avoiding the expense of 2 retrial, bt they also benefit litigants gen-
erally by reducing ealendsr congestion.

Although vemittitur is a well-recopnized California alternative to
granting a new trial on the ground of exibbdive damages, additur is
not used to any great extent in California becguse of the doubts con- -
cerning its eonstitutionality that were raiiged inh Dorssy v, Barba, 38
Cal.2d 350, 240 P.24 604 (1952). Thia has reenlted in giving plsintiffa
& benefit unevailable to defendants, for remittitur is aveileble fo eor-
rect an excessive verdiet but additur is not available to correet en
inadequate verdiet, ‘

The Law Revision Commission believes that agditer should be avail-
able ay & corrective for inadeguate verdicts whemever its ose does pet
infringe the plaintiff’s right to & jury determination of his damages.
A careful analysizs of the Derzey case indicates that it neither helds
nor reqoires 8 holding that additar would be unponstitutional in a case
where the jury verdiei on the issoe of damapes iz snpported by sub-
stantial evidenes ! gnd, aceordingly, a denial of a motion for & new trial
on the ground of iradequate damages woald not be improper. In such
a case, the court may gwant or deny a new trial in its diseretion, and
either action will be sustained as proper; use & new jury trial
may be entirely dented, it is no deprivation of the right to 2 jury trial -
to eondition the denisl of a new tr3al In such a case upon additur.

Ia the Dorsey case, the jury returned 2 verdict for plaintiffs in
amounts that wers ‘‘insnfficient to cover medicdl expenses and loss of
earnings’’ (38 Cal.2d at 355, 240 P.2@ at 607) ; thus no allowance what-
soever was made for pain and disfigurement, The plaintiffy’ motion for
8 new trizal, based on an inadequate jury award, was denjed by the
teial conrt upon defendant’s consent to pay additional suwms that re-
sulted in & jndgment beinp entered for amo that ‘‘exceeded the
special damages proved snd apparently included some compensation
for pain and disfigurement®’ {88 Cel2d at 355, P.2d at 607). Upom
plaintiffs’ appeal from the judgment eniered on the bagis of the additar
order, the California Supreme Court held that the trial court’s aetion
violated plaintiffs’ constitutiona! right to a jury trial on the issme of
damages. After noting that ‘“the evidence would sostain recovery for
pain and disfigurement well in excess of the amounts assessed by the
court,” the Supreme Court held that a *‘court may not impose condi-
tiona which impair the right of either party to 8 reassessment of dam-
agea by the jury where the first verdict was 4 ugte, and the de-
fendant’s waiver of his right to jury trial by consenting to modification -
of the judgment cannot be treated as binding jon the plaintiff’’ (38 -
Cel 2d at 358, 240 P.243 &t 608-609 {emphasis added) ). :

Mr. Justice (now Chief Justice) Traynor disgented, noting partien-
larly that “*plaintiffs have already hed ‘their jury trial’’ {28 Cal.2d at

18 the Dorscy case vepresenip the visw of the present :Pembera of the Celitornia
Bu Court, a constitutiona! amendment would be required fo anthorize
admm gny case where there is no substantial ev te support the dam-
ages awsrded by the fury hecsee fn sech o case pejther the plaintiff nox the
8.

defendsnt haa been accorded m proper trial by jury on the iswce of da
However, we are not, concerned with that k:indyof cgge In thip recommends
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_363, 240 P.24 at 612) and that ““the right to a jury trial . . . does not
include the right to a new trial’" (38 Cal2d at 360, 240 P24 at 610)
involving ‘s resssesament of damages by & second jury' (38 Cal2d at
365, 240 P.24 at £13). ] :

Althongh it is not entirely clear from eif

ther opinion, it seems resson-

able to conelude that the fundamentsl dif!

ference between the majority

and minority positions in the Dorsey' ddst stermmed from differing views
a3 to the validity of the original verdict that was rendered #n the ease.
The majority apparently viewed the yerdict as invalid because the jury
had failed to find on & material issue—the general damages. Therefors,
the plaintiffs had a right to a jury deteymination of that iswue iz &
new trial and that right had beep viclated by the trial eourt’s attempt
to determine the issue, The minority juktice spparently viewed the
verdiet as being suffciently supported Hy the evidence so that the
plaintiffs had no constitutional right to h new trial, There being no
error in the denial of the new trial, the verdict satisfled the plaintiffs’
congtitutional right to & jury trial and they could not pessibly be
pregudiced by the court’s judgment gréfntmg themn more than the
verdiet,

The reasening of the Dorsey opinion, 4o interpreted, does not pre-

ciude additor in 2 ease where a jury determination of damages is sup-

ported by substantial evidence. In such a

case, the plaintiff conld not

snccessfully contend that bhe had been depriived of & jury determingtion

on the issue of damapes if judgment werd
Lambert v. Kamp, 101 Cal. App. 388, 281

entered on the wverdict. OF.
Pae. 690 (1928). Of eourse,

this does not preclude the trial court fromt granting a new trial based

on inadequate damages because it is the cq
te make an independent appraisal of the o
determination of the amount of damages
titled. But in such a ease the plaintiff is nd
right te jury trisl, for that right was saf
jury verdict supported by sobstantial evide
to the trial jndpge—sitiing as a thirtesnth

mrt’s duty on such & motion
videnee and an independent
o which the plainti? is en-
t invoking his eonstitutional
isflod by the repndition of a
mee. He ig appealing, rather,
joror-—for g review of the

jury’s determination. I the plainiiff is gi

ven, not & new trial, but an

increment to the valid jury verdiet in the|exercise of & power of addi-
tur, he has no constitutional ground of chjection.
Accordingly, the Commission has mnﬁljded that trial courts can
and shonid be given authority by statute—if such authority does not
now exist—to use additur in cases where graniing a new trial on the
isgue of damages is otherwise appropriate and the jury verdict is sup-
ported by substential evidence. Under these circumsiances, the plain-
tiff’s right to a jury trial is Jogically and sonstitutionally satisfied.

RECOMMENDATIONS

The (ommission recommends the enactment of legislation to secom-
plish the following objectives:. . - :

{1} A pew section--Section 662.5———31101;1& he added to the Code of
Civil Procedure to give express statutory recognition to additur prae-
tice in one area where its availability has not been clearly reermized
by the case law, i.c., where after weighing| the evidence the trial court
8 convinced from the entire record, inclhﬁjng reasonable inferences
therefrom, thit the verdict, alihough supported by subsiantial evidence,
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is clearly inadequate. Rxplieit statutory recognition of additur auther-
ity in this type of case will eliminate the uncertainty that now existe.
There is no need, however, to detail by statute the variety of other
eircumstances in which various forms of additur are permissible under
existing case law; these exist and will continue to exist on a common
law basis jost as vemittitur autbority will econtinue to exist withont
benefit of explicit statntory recognition, t 1 s

The new saction will make it clesr that additur is an intepral part
of our judicial machinery. This will encourage the judicious nse of this
alterngtive to the granting of & motioh 'for & new trial and thos will -
avoid the delay and expense of retrials. i

{2) The statement in Code of Civil Proeedure Section 657 that ex-
cessive damages is an independent ground for graniing a new trial
shonld be revised to eliminate the purported requirement that the ex-
cessive damages resulted from pession or prejudice. The true basiy for
granting a new irial besguse of an excessive award of damages is the
ingnfficiency of the evidence to support the verdiet. Z.g., Koyer v. Me-
Comber, 12 Cal2d 175, 82 P.2d 941 (1938%, Despite this fact, the
statement of excessive damages a2 an indepenfent ground for granting
a new trisl should be continued. First, it serves to indieate precisely
wherein the verdiet is defective and distinguishes the damage iswe
from other issues whers the sufficiency of the evidence may be gnes-

tioned. Becond, elimination of excessive sages as an independent
ground for pranting a new trial would cast doubt upon its continued
availability.

(8) Inadequacy of demages awarded by 2 jury should be explicitly
recognized in Section 657 as a ground for granting a new trial. It is
presently recopnized in faet by the courts, but the specific ground for
such recoguition is stated to be insufflelency of the evidenee to justify
the verdict. E.g., Harper v. Superior Air Pants, Inc., 124 Cal. App.2d
91, 268 P2d 115 (1954). Explieit statutory' recognition of excessive
damages without apparent recognition of its converse—inadeqnate
damages—might create doubt as to the availebility of the lafter as a

ground for granting a new trial.

PROPOSED LEGISLATION

The Commission’s recommendations wonld ;be effectnated by ensact.
ment of the following measnre : : '

An act to amend Section 657 of, and fo add Seefion 5625 to,
the Code of Cinil Procedurs, relating to new trials.

The people of the State of Colifornia do enact as follows:

Code of Civil Pracedure Section 657 {amended)

Sfecrron 1. Section 657 of the Code of Civil Procedure is
amended to read: S !

657. The verdict may be vacated and sny other decision
may be modified or vacated, in whole or in part, and a rew
or forther irial pranted on all or part of the issues, on the
application of the party sggrieved, for any of the following
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canses, materislly sffecting the subsiantial rights of sued
party:

1. Irregularity in the proceedings of the court, jury or
edverse pavty, or any order of the court gr abuse of disere
’tmaz’:tI by which either par‘bv was prevented from having a fair
trial -

2. M:mandu-at ef the jury; and whenever any one or more
of the jurors have been dmduced fo assent to eny general or
apecial verdiet, or t0 & finding on any question snbmitted to
them by the eourt, by a resort to the determination of chanee,
such miseondoet may bE'proved by the affidavit of any.one-

" of the jurors—«.

8. Aeccident or surprise, which ordinary prudence could not
have guarded against 3.

4. Newly d;movered ev:denee material for the party mak-
ing the application, which he:eould not, with reasonable dili-
gence, have discovered and produeed at 'the trial 5.

5. Exeessive or inadequate damages ; appearing to have beon
given nader e inflavres of pacseien o» prejadiees

6. Ineutieiency of The evidence 46 does mot justify the ver-
dmt or other decision, or thed it ke verdiel or ofker decision
is aguingt law -

7. Brror in law, occorring at the trial and emepted io by
the party making the application.

When a new trial is granted, on all or part of the isgues,
the court shall specify the ground or grounds apon which
it is granted and the eourt’s rearom or reasons for granting
the new trial upon each gronyd stated.

A new trial shall not be granted vpon the ground of mmi-
Heienex of fhof the evidence #b does not justify the verdict or
other decision, nor upon the ground of excessive or inade-
guate damage:s, unless after weighing the evidence the eonrt
is convinced from the entire record, including reasonable in-
ferenceg therefrom, that the eburt or jury clearly should have
reached a eORtPAYY diff erént ﬁerd:et or decigion.

The order passing upon and determining the motion must he
made and entered as provided in SBeetion 660 and if the mo-
tion js granted must state the pround or grounds relied upon
by the court, and may mnftin the specification of reasons.
If an order granvting such motion does not eontain such speei-
fcation of reasons, the court must, within 10 days after filing
such order, prepare, sign and. file such specification of reasons
in writing ‘with the slerk; Tha eouri shall not direct the attor-
ney for & party to prepare either or both said order and said
specifieation of reagons,

On appeel from an order granting 2 new tirial the order
shall be affirmed if it should have been granted upon any
ground stated in the motion, whether or not speeified in the
order or specifiestion of reasons 4 prowided, excep! that (a)
the order shail not be affirmed upon the ground of the insai-

Boieney of that the evidence o does not justify the verdiet or
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other decision , 6r upon the ground of excessive or inadequate
damages, unless such ground is stated in the order granting
the motion + and provided-further thet (B} on appeal from an
order granting a new trisl upon the ground of the insuif-
cieney of that the evidence te does not justify the verdiet or
other decision, or upon the gFoard of excessive or inadequate

appessing to kave been given under the influence of

passion or prejudiee, it shall.be couclusively presumed that

said order a5 to such ground was niade only for the reasons
specified in sald order or said specification of ressons, and
sach order shall be reversed as io such ground ouly if there
is no substantial basgis in the record for any of such reasons,

Comment. The amendments to Section 657 simply codify judicial de-
isions declaring its snbatantive effect; '

First, the amended section explicitly recdgnizes that an inadequate
award of damages is a ground for granting a new trial just as an
excessive awerd of damages presently is rdcognized. The availability
of this basie for granting 2 new trial, on the ground of ‘“insufficiency
of the evidence to justify the verdiet,” is kwell settled in (lalifornia.
Horper v, Superior 4ir Parts, Inc., 124 Cal App.2d 91, 268 P.2d 115
(1954} ; Restiey v. McIndire, 29 Cal. App.Z% 559, 85 P.24 169 (1938)

{neither passion nor prejndice nead be shown).

Becond, the gnalifying langnage In subdivision 5 and in the last
paragraph that purports to limit the groumfl of excessive damapges to
an award influenced by ‘‘passion or prejudiee’ it eliminated as un-
necessary. It is settled that the true hasis for granting a new trial
beeanse of excessive damages is that the veddief is against the weight
of the evidence, f.6., ‘‘the insufficieney of the evidence to justify the
verdiet or other dseision’’; nejther passio? nor prejudice weed be
shown. Hoyer v. MceComber, 12 Cal.2d 175,182 P24 G471 {1938). See
Sine v. Owens, 33 Cal 24 749, 205 P23 3 (1949).

Third, subdivision 6 is revised to substitute “*the evidenee does not
Jostify the verdiat or other decision®’ for “ipsufficiency of the evidence
to justify the verdict or other decision.”’ This revision codifies the
decisional law that a new trial can be granted not only where the eourt
iz eonvineced that the evidence is clearly insufficienty (either nonexistent
or lacking in probative force) to support the verdiet but also where
the evidence is such (both present snd of such probative foree) aa io
eonvince the eonrt that a contrarv verdiet I8 elearly required by the
evidence. Estate of Bainbradge, 169 Calo 1%. 146 Pac. 427 (1915);
Skarp v. Hoffmon, 79 Cal. 404, 21 Pac. 846 (1883). Conforning changes

© are made in three other places in the section.

Fourth, an explieit reference to *‘exeessive or inadequate damages’’
is added to the second paragraph fo]iowing subdivision 7, and the
phrase ‘‘different verdict or decision’ is substituted for *‘eontrary
verdiet or deeision” in the sawe paragraph to avoid any misuhder-
standing thai might result from the addition of a reference to excessive
or ingdequate damages. The phrase “‘the evidence does ot justily vhe
verdict or other decision’’ has been substituted for *‘insufficiency of the
evidence 1o justify the verdiet or other decision.”’ The reference to ““ex-
cesgive or inadegoate damapes®’ has been adfied in recognition of the
fact that the true basis for granting a new trial on either of these




ADUTEDE EECOMMENDATION 613
grounds has bean ‘‘the msufficiency of the evidence to justify the ver-
diet or other decizion.’? (‘cnfnnnm ehanFr's are also made in the last
paragraph of the seetion. :

Code of Civil Procedure Section 662.5 (new],.

Bec, 2 Section 6625 is added to the Code of Civil Pro-
cedure, to read: '

662.5. (#) In any civil action where the verdiet of the
jury on the issue of damages is supported by substantial evi-
dence but an order granting a new trial limited to the issue
of damages would neveriticless be proper, the trial court may
grant a motion for new trial on the ground of inadsquate
damages and make its order subjeet to the condition that the
motion for a new irial is denied if the party sgainst whom
the verdiet has been rendered consents to an addition of so
much thereto a8 the eourt in its diseretion delermines,

(b} Nothing in this section prechudes 2 court from making
@ order of the kind deseribed in subdivision (8) in any
other ease where such an order is constitutionally permissible.

(e} Nothing in thisy sectien affects the authority of the
eourt {o order & new trial on the groimd of excessive damnages
and to make such order subjest to the condition that the mo-
tion for a new trial on that ground iz denied if the pariy
recovering the damsges consenis te a reduction of so much
therefrom as the court in its discretion detarmines,

Comment. Beetion 662.5 makes it clear that additur m=y be used in
certain eases ag an alterpative to granting a mtion for a pew trial on
the ground of madeqnacy of dumoages. . The section is permissive in
nature; it does not require that additur be psed rrez-ely beeanse the
conditions stated in the section are satisfied. The section does not
preclude the uvre of additur in any other case where it is appropriate,
nor does the section affeet existing remitiitur ;n-&ﬂtme
Bubdivision (a)
Subdividion (a) authorizes additur only where after weighing the
evidence the court is convinced from the entire vecord, including rea-
sonable inferences therefrom, that the verdict, altfiaugk supported by
substontiol evidence, is <learly inadegnate. See Copp Crv. Proco. § 657.
In addition, the defendant must consent to }hn additional damages;
otherwise, the eondition uposn whieh the court’s order denying the new
trial is prf:filcat&d will not have been setished und, insofar as the order
gravts a new trial, it wiil become offactive g the order of the court.
These conditions are designed to meet the constitutional obgeetisms to
additor in unliquidated damages cases that were raised in Dorsey e
Barba, 33 {"al.2d 354, 240 P 23 (04 (1852}, See the disenssion i 8 a «
Law Ruvision Cosex's, Rep., Ree. & Stopms00-000 (1967). 08505
The exereise of additm- authority under subdivisiin m
essep where “‘ap’ order granting a new trial limited to the issue of
damages wouid . . . be proper.’’ This limitation prevents the use of
additur where the madequ&to damages are the result of a compromise
on Nability. A new trial limited to the issve of darcages 18 not appro-
priate in such a case. E.g., Homasaki v. Flotho, 3% Cal.2d 602, 248

S
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?.2& ?10 (1852) ; Leipert v. Homeld, 59 Cal2d 462, 247 P.2d 324
1952).

Sabdivision (&) apples ouly to civil aclions where there has been
a trial by jury. Sufffeient statutory anthority for the exeveise of dmaz'e
tionary additur avtherity in eases tried by the court witheut & jury is
provided by Code of Civil Prmbdurﬁtﬁ ction 662,

Subdivision 7a) grants additur suthority to trial courts only; exist-
ing appeilate additur practiee is unaffected. See Cone Crv. Proc. § 63;
Car. Rurzs ov Covre, Rale 24(10 -

Subdivision {b)

This subdivision makes it clear that Section 662.5 does not proelude
the exercise of additur authority in any gther case in which it may
appropriately be sxereised. Tt eppears from the holdings and diseus-
giown in varions eases that sdditur 1s permissfibie not only ander the eir-
cumstances specified in subdivision fa) but 'alse in the following cases:

f1) In any case where dumages are certain and ascerfainable by @
fzed standard. Tn such a case—e.g, where piaintiff sues on a $25,000
note and the jury has returned a vardmt for $20,000-—the court by an
additur order merely fixes damages in the only amount justified by the
avidenee and the oniy smount that 2 jury properly could find; any
variance in that amotnt wouid either be excessive or inadequate am
2 mzatter of law, SBee Pievee v. Schaden, 82 Cal. 283 (1882) ; Ademson
v, County of Los Angeles, 52 Cal. App. 1211, 198 Pae. 52 (]921}

(2} In-any case where the court’s additur order regiires the con-
sent of both plaintiff and defendent. Failure of either party to con-
gent will resnlt in granting & new trial; }lenﬁe., the plaintiff retains
control over whether or not he will receive a seeond Jury trial. Sinece
consent of hoth parties operates to waive egch party’s right to a jury
trial, there can be no eomplaint to this form of additur. Hall v. Murphy,
187 Cal. App.2d 296, 9 Cal. Rptr. 547 (1960).

{3} In any cage where the court, with the consent of the defendani,
fizes damages in the highest amount which' the evidence will support.
Sinee any larger amonnt would be exeesswe 48 & matter of law, the
plaintiff ia not prejudiced by denial of a seeond jury trial. See Dorsey
v. Barba, 38 Cal.2d 350, 358, 240 P.2d 604, 608 (1952) (*'[Tihe plain-
tiff has actually been m;ured {only] if, unider the evidence, he could
have obtained & still larger award fmm & pecond jury.'’); Dorsey w.
Barba, 226 P.28 677, 690 (Cal. Dist. Ct. App. 1951); Comment, 40
CavL. L. Rev. 276, 285236 £1452).

Sukdivisicn (b; glso feaves the Cahfr)rma Supreme Court free to
modify, limit, or even overrule its ﬂ%la;l!)n in the Dorsey case and
allow additne practiee in caskes where the jury verdict on damages is
not supported by substantial evidence. ’
Subdivizion {¢)

Subdivision (e¢) males it elezu' that thig section has mo effeet on
exigting remittitur practice. ’ .
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