H26 11/7/66
Memorandum 66-68

Subject: Study 36(L) - Condemnation Law and Procedure {Possession Prior
to Final Judgment and Related Problems)

BACKGROUND
At the October meeting, the Coxmission was unable to take action on
the various policy gquestions presented by this recommenda$ion bacause only
three or four members were presant when the various guestions were discussed,
The Commission reQuested that we identify the major policy questions and
the considerations pertinent to them so that they could be discussed at

the November meeting when more members of the Commission were present.

GENERAL POLICY QUESTTIONS

Constitutional Amendment

The State Bar Cormittee unanimously objects to the proposed constitutional
arendment, In discussing this matter at the October meeting, the Commissioners
present tooﬁ the view that a constitutional amendment should not be submitted -
to the 1967 legislative session. They concluded that there was little
chance of obtaining approval of such an amendment in 1967 and that perhaps
the matter should be left o the Constitutionel Revision Commission.

It was also concluded that the attention of the Commission should be
directed to drafting appropriaite statutsry provisions dealing with
possession prior to judgment and relaied problems with a view to possibly
submitting recommended legislation on this subject to the 1967 session

without a constitutional amendment. Members of the Commission present at

the October meeting indicated that they wighed to review Steinhart v. Superior

Court, 137 Cal. 575, 70 Pac. 629 (1902), and Heilbron v. Superior Court,



151 cal, 271, 90 Pac. 706 (1907), bvefore making a decision on whether to
take the position that the recommended legislation would be constituticnal
under the existing constitutional provision. The opinion in the Steinhart
case is attached as Exhibit IIT (green); the opinion in the Heilbron case
is attached as Exhibit IV (buff). The staff believes that the Steinhart
decisicn 1s based on the fact that the property owner was not entitled to
draw down the deposit, not on the fact that the determination as to the
smount of the deposit was not made by the Jury. It is also noted that the
two amendments to the Constituiion to authorize irmediate possession in
right of way and reservoir cases were needed to authorize immediate
possession without permitting the property owner to draw down the deposit.
Hence, the existence of these Two amendments does not necessarily lead to
the inference that immediate possession cannot be extended to other cases
without a constitutional mmendment if the property owner is permitted %o
draw down the deposit before he is reguired t0 surrender possession of the
property.

The staff recormends that the Conmission not submit a constitutional
amendment on this subject to the 1967 legislative session. We see no
chance for legislative approval of such an amendment and, because of the
strong objections of the State Bar Cormittee and others to the amendment,
we doubt that it would be approved by the people even if the Legislature
could be persuaded to submit 1t to the people for approval. At the same
time, if a recommendation is made to the 1967 session, we believe it should
include a discussion of the constitutional problem and include a recommended
constitutional amendment. The recormendation should include a statement that

the Commission has concluded that the right to possession can be extended
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without a constltutional amendment and that the Commission does not
recommend that a constitutional amendment on this subject be submitted at
this time because the matter 1is one.that: should be considered by the
Constitutional Revision Commission in connecticm with its overall revision
of the Constitution.

We suggest that you read the Steinhart and Heilbron cases, together
with the analysis of the problen in the research study, to see if you can
support this conclusion,

Submisgsion of legislation on this subject to 1967 Legislature

The four members of the Cormission who were present when this matter
was discussed at the October meeting were unable to reach a decision on
vwhether legislation on this subject should be submitted to the 1967
legislative session.

It was pointed 5ut that sutmission of legislation on this subject to
the 1967 legislative sesslon would present to the Legislature one contro-
versisl area of the entire toplc and would permit the Legislature to decide
the pelicy questions involved in this area before the entire comprehensive
statute was drafted. The decisions made in the 1967 session could be taken
into account in drafting the corprehensive statute. Having decisions on
the irmediate possession policy questions would be helpful in determining
what approach to take on other related provisicns. Even if the recommended
legislation were not enact2d by the Legislature, the experience would be
helpful in determining what racommendation to subpit in 1969.

On the other hand, it was p>inted sut by Mr, Huxtable (representing the
State Bar Committee) and others that the decisions on the policy questions

involved in immediate possession are dependent in part on what action is
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taken on compensation. For example, immediate possesszion is less ohjectionahle
if moving expenses are allowed in all cases and if compensation is made for
losses directly related to ihe shortness of the time allowed for the move

from the property being taken. Tt was pointed out also that the general
reaction to the recommended legislation on the part of the State Bar Committee
was negatlve and that it is unlikely that it can be enacted if the State

Bar objects. A recommendation covering all aspects of eminent domain--the
comprehensive statute~-would, on the other hand, present a balanced package,
not just a package tThat would be regarded as detrimental to the property
oWners.

Two members present at the Qctober meeting took the view that the
Commission should attempt to draft legislation on this subject for the
1967 session. However, one of these members--Mr. Ball--tock the view that
he would approve such legisiation only if substantial changes were made
in the recommended legislation and we fear that such changes would result
in legislation that would not be supported by public sgencies. More
important, changes of the nature suggested by Mr. Ball would require a
substantial redrafting end reconsideration of the entire procedure in
immediate possession cases end will delay completion of work on this aspect
of the subject until a time that will net mermit us to submit a recom~
mendation to the 1967 session.

The staff has concluded that we should not attempt to prepare legis-
lation on this subject for the 1967 session. Much as we would like to submit
a recommendation in 1967, we believe that the general adverse reaction of
the State Bar Committee requires that we mske a carcful reexamination of the
entire proposal. Significant changes will no doubt be necded to devise
legislation that would meet with the approvel ar minimize the cobJecticns

of the State Bar Committee.



The staff has attemjped to revise the proposed legislotion to meke
the changes we belileve are needed, %but we do not believe that the
Commission should apwrove a reccmmendation on this subject without substantial
additional consideration by the Commission. Since we believe that this
will require consideration at a number of meetings, wc see no possibility
of submitting a recommendation in 1967. 1In fact, even if a recommendation
were approved at the November meeting, we doubt that it would be possible
to have the printed pamphlet available before March 1, 1967, This would
mean that the Legislature would have little time within which to give the
recommendation the consideration 1t will reguire.

Accordingly, the staff recammends that the Commission continue to work
on this aspect of the subject with a view to publishing a tentative recom-
mendation and research study. You will recall that we followed this practice
on the Evidence Code, We have alrcady determined to follow this procedure
on all other aspects of eminent domain.- After we have published tentative
recommendations and resesrch studics on all aspects of the subject, we
will then prepere the recommendation that will proposc the enactment of the

camprehensive gtatute.

PUCPOSED CONSTITUTTONAL AMENDMENT

With respect to the proposed constitutional amendment, the State Bar
Committee hes suggested that it might be possible to amend Section 14
of Article I to specify the additional cases in which immedi;te tussession
would be awvailable. 1In other-words, the existing immediate possession
"proviso" wculd be extended to include certaln takings, such as thoce for

school purpoces, which would warrant immediatk possession. The Commissioners
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present at the last meeting generally took the view that this was not
feasible and that we should adhere to our approach of bringing the entire
matter into legiglative competence insofar as praciicable. For the last
several meetings no significani suggestions for change in the form of the
amendment have been made, The stafl therefore recommends that the
existing proposed amendment be retained whatever action the Commission may
take as to a recommendation to the legislature. Considerstion should be
given, however, to deleting from the proposed amendment any menticn of

takings for right of way or reservoir purposes.

AMENDMENTS

Code of Civil Procedure §. ction 1247 {page 16)

Subdivision (L) of this section {added in this proposal) has been
revwritten in the interest of clarity. The subdivision merely restates
case law and certaln language contained in Code of Civil Procedure
Section 1254 (repealed in this proposal). The subdivision is intended
to state the relatively simple proposition that after the £iling of a...
complaint in eminent domain, the condemnation court determines and enforces
the right to possession as between condemmor and condemnee, and that other
actions, such as unlawful detainer, are precluded. In the form shown, the
subdivision is acceptable to the public agencies and others.

Code of Civil Procedure Section 1249 (paze 18)

Subdivision (b) of this section and the portions of the Comment
have been rewritten as a result of the discussion at the last meeting.
Previous drafis of this subdivision have attempted to deal with the probleu
in terms of increases or decreases in "market value” prior to the date of
valuation., This draft, in Keeping with the suggestion of the State Bar

Committee, is calculated to achieve the same effect, but address the
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problem in terms of factors to be considered in determining the "actual
value" of the property, under subdivision {a} of the section, on the date
of valuation.

Attached as Exhibit I (pink), for purposes of ccmparison, are
Sections 601-60L4 of the Pennsylvanis Eminent Domain Code. The significant
language in Section 602 requires that market value be determined "immedi-
atly before the condemnation and as unaffected thereby.” That entire
section, however, merely states the general "before and after" approach
t0o determining compensation. In contrast, Code of Civil Procedure Section
1248 requires separate determination of the value of property taken,
severance damages, and benefits. However, indicating the factors
to be considered in determining "actual value" under subdivision (a) of
Code of Civil Procedure Section 1249 achieves the same effect as Section
602 insofar as this problem is concerned. It should be noticed, however,
that notwithstanding Secticn 602, Section 604 of the Pennsylvania C de,
also states the principle of disallowing changes in market value prior to
the date of wvaluation "due to the general knowledge of the Imminence of
condemnation."

There are obvious problems in stating precisely the factors that are
t0 be disallowed in determining “actual value" on the date of valuation.
The statement of the four factors in this araft may overlap or be subject
to improvement, but each of the subparagraphs is of some significance.

Attached as Exhibit II (yellow) is a succinct article frem the
Santa Clara Ilawyer dealing with this problem. The essential points to
the article are (1) that there is a significant, remediable problem in this
area, and {2) that existing case law is confused and does make an unfair
differentiation between cases of appreciation in velue and cases of

depreciation in value.
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Code of Civil Procedure Section 1249a (page 22)

This section, which prescribes the date of valuation, has been revised
to eliminate the six months compromise reflected in previous drafts. The
reaction to that proposal by the State Bar Committee, the publie agencies,
and even the property owners was essentially negative. Under this draft,
existing law is retained except that the condemnor can assure itself an
early date of valuation by depositing probable just compensation. Similarly,
the result of the Murata decision is reversed, unless the condemnor deposits
the amount of the award following the first trial.

Code of Civil Procedure Section 1255a (page 33)

In subdivision {c) of this section, which deals with recovery of
expenses upon abandomment of the proceedling, the language follcowing the
paragraph (2) has been rewritten. The public agencies object strongly to
the allowance of any expenses, including attorney or appraisal fees, prior
to the filing of the complaint. The Commissioners present at the last
meeting took the view that such expenses should be recoverable if they are
"actually and reasomably incurred as a result of the proceeding to take the
property.” Admittedly, the language leaves a measure of discretion to the
court.

Chapter 1 {Sections 1268.01-1268.10){Page 42)

This chapter dealing with the depositing of probable just compensation
prior to Jjudgment has been generally approved by most commentators. Un-
fortunately, the chapter doesn't accomplish much apart from its rélationship
to "immediate possession" (Chapter 2) and some sort of provision for the
iepceitirg cf probable compensation at the option of the condemnee (Section
1269.05). The public agencies have indicated reservations about the
liberalized bonding requirements, butthe Commissiconers present at the last

meetings were not disposed to change the existing draft.
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In section 1268.02 {page %6), a new third sentence has been added
to permit the ccurt to stey 1ts redeterminaticn of grotable compensation
pending its disposition of a motion for a new trial.

In Section 1268.05 (page 51) a minor technical change has been made in
the last sentence to permit the court to stay its redetermination of probable
compensation pending its disposition of a metion for a new trial,

Chapter 2 (Section 1269.01-1269.07 Y{page 58)

This chapter contains the de key provisions in the recommendation.
The Commissloners will recall that previous drafts have reflected three
distinct forms of immediate possession, as follows:
(1) Existing practice in reservoir and right of way cases {Section 1269.01}
(2) Bx parte procedure, with a motion to modify, in all cases in which
the resolution to condemn is conclusive of any issue of "public necessity.”
{Section 1269.02)
(3) Irmediate possession in all other cases by noticed motion

procedure {Section 1269.03}.

This draft has been revised to limit Section 1269.01 to the agencies
mentioned in the Constitution, to merge the second and third categories,
and to provide noticed motion procedure for this category (Section 1269.02).

A new Section 1269.03 dealing with appeals has been added. A possible

alternative to either ex parte or noticed motion procedure that would

probably be acceptable to property owners Is outlined hereafter.



Alternative scheme for immediste possession

1. The condemnor, whether or not entitled to take immedieste possession,
is authorized to deposit the amount it believas to be the probable just
compensation. Upon making such a deposit, the condemnor shall serve on
each party having an interest in the property, 8 copy of the appraisal
report upon which the deposit is based. Upon motion of the condemnor or
any party having an interest in the property, the court shall determine
the amount of probable just compensation and the condemnor shall thereupon
deposit such additicnal amount, if any, as is required to bring the
deposit into conformity with the court's determination.

2. After & deposit of probable just compensation has been made (the
amount originally deposited or as determined by the court), the condemnor
may apply on noticed motion for an order for immediate possession.

3. If immediate possession is sought for a right of way or for
reservoir purposes, the court shall hear such motion within five
days after service thereof, shall determine the amount of probable just
compensation and fix the effective date of the order for possession, which
date shall be not more than 30 days af'ter the date that the notice of
the motion for the order of immediate possession was served on the party
in possesgion of the property and the court in exceptional clrcumstances
may shorten the time to not less than three days after such service but
not in any event before the hearing of the motion.

4, If immediate possession is sought for some other purpose, the
court upon such motion shall determine the amount of probable just
compensation and fix +the effective date of the order for possession, such

date shall not be esarlier than 30 days after the date that the notice of
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the motion for the order of immediate possession is served on the party
in possession of the property., 1In determining the effective date of
the order for posgession, the court shall weigh the hardship to the
condemhor and condemnee,

J. Security is required for any amount withdrawn that exceeds the
amount originally deposited bty the condemnor.

Policy questions

The principal decisions that must be made with respect to the chapter
are (a) the extent, if any, to which the existing authorization for
immediate possession is 10 be broadened, and (b) the procedure to be
provided (1) for cases in which such possession is now authorized and
(2) for such additional cases as may be brought within the authorization.
The Commission heretofore has taken the position that early possession
should be avallable in all cases except for the rather unusual instances
of so-called "private condemnation.”  The Cormission has also generally
favored ex parte procedure with liberal provisicns for modification at the
behest of the property owner, The State Bar Committee opposes any extension
of the area of immediate possession and particularly opposes ex parte
procedure, Mr. Ball indicated at the last meeting that he favored the
extension of immediate pcssessgion, but only if the property owner is
agssured notice and a right to be heard before the order for possession is
made, The public agencies, of course, are adamantly opposed to any
substantial changes in procedure in those cases in which immediate possessicon
is now available,

This draft is suggested by the staff simply as an alternative and as
a compromise. Another possibility would be to work out a scheme in which

the property owner and his counsel, if any, are notified of the application
-11-



Tor an order for possession, On his demand, he would be given an
opportunity to be heard on the questions of the right to take, the amount
of the deposit,'and the date of possession,

Public agencies generally take the position that the allowance of any
discretion to the condemmation court vitiates the benefit of immsdiate
possession by eliminating any certainty as to the date on which the
property will be available., It seems probable that they would be successful
in resisting any change in existing practice in right of way and reservoir
cases, On the other hand, property owners probably can object successfully
to ex parte procedure in the area to which provisions for immediate
possession are extended. The staff, therefore, recommends the compromise
reflected in the draft,

Section 1269.05 {page 73)

Subdivision (a) of this section has been changed to deal with the
problem of the small dWelling on the large plot of land., The effect of
the change is to require deposit of the value of the dwelling and of
"so much of the land . . . as may be required for its convenient usge and
pceupation.” This standard is taken from the mechanic's lien law.

Previoug drafts of this secticn have entitled the condemnor to an
order for possession effective 30 days after its making the deposit of
probable just compensaticn, The State Bar Committee cobjected strenuously to
that Ffeature of the section. The objection was that, faced with a loss of
possession within 30 days, no property owner would make the motion authorized
by the section. This draft attempts to deal i th the problem by‘providing,
in effect, that the making of the deposit does not entitle the condemnor to

possession. Under Section 1269,06 (page 75), however, the condemnor is
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entitled to possession if the property owner withdraws the deposit.

As no interest accruss on the amount deposited after the deposit, the
homeowner would have no undus incentive to leave the amount on deposit,
And, of course, most condemnors could invoke tha immediate possession
procedures of Sections 1269.01 or 1269.02,

ALl public agencies are strenuously opposed to this section or to any
provision requiring a depesit of probable compensation at the behest of the
property owmer, The Commission as present at the last meeting, however,
were disposed to retain this ssction if the two problems mentioned above
cah bz overcome,

Respectfully submitted,

Clarence B. Taylor
Special Condemnation Counsel
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EXHIBIT I

36 , Ew_pinent Domain Code

ARTICLE VI
- Just Compensation and Measure of Damages

Section 601. Just Compeneation.-—The condemnee shall be
entitied to just compensation for the taking, injury or destruc.
tion of his property, determined as set forth in this article.

‘Comment;

This nection ia derived from the Pennaylvania Conatitution, Arvticle I,
§10, and Arvicle XV], §8, and indicates thai just compensation is defined
and is to be: determined es set forth in this artiele,

Section 602. Measure of Damages.—Just compensation shall
consist of the difTerence between the fair market value of the
condemnee’s entire property interest immediaiely before the con-
demnation and ag unaflacted thereby and the fair market value
of his property interest remaining immedistely after such con-
demnation and as affected thereby, and such other damages as
are provided in this article,

In case of the condemnation of property in connection with.
any urban development or redevelopment project, which prop-
erty is damaged by subsidence due to failure of surfuce support



Sections 801-605 -3¢

vesnlting from the existence of mine tunnels or passageways
upter the said property, or by reason of (ires oceurring.in said
mine tunnaels or passageways or of burning coal refuse banks
.the damage resulting from such subsidence or-.undergroupd
“fires or burning coal refuse bunks shall be excinded in deter-
mining the fair market vahic of the condemnee’s entire property
interest therein immediately before the condemnation.

Comment:

This section sets forth what damagen the conderanee ia entitled to when
his property 3 condemned. The first paragraph of this scetion codifies exist-
ing ecasc law by adopting the “before and after rule,” which is frmly en-
trenched in the law, Hrows o, Commontecelth, 399 Pa, 156 (1860), and adds
other dtems of damuges az provided in Sections 608, 505, 610, 011, 612, 613
and Gld4. .

Section 603. Fair Market Value—Fair market value shall be
the price which would be agreed to by a willing and informed
seller and buyer, taking into consideration, but not limited to,
the following factors:

(1) Thepresent use of the property and its value for such use.

{2) The highest and best reasonably available use of the prop-
erty and itz.value for auch use.

(3) The machinery, equipment and fixtures forming part of
the real estate taken,

(4) 'Other factors as to which evidence may be offered as
provided by Article Vil.

Comuaent:

This sccilon is intended to enlarge the traditional definition of fair
market value to conform,te modern sppraisal theory and practice, which
differcntintes between markat price, which is the price actunily paid for
a property under conditions-existing ot a certain date regardiess of pres-
sures, wiotives or intelligeace, and market value, which ia what & property
is actually worth, a theorctical figure which assumes a market among logi-
ca] buyers under idenl conditions.

) This seciion contemplates first & “willing” seller and huyer. This meana
that neither is under abnormal,pressure or compulsion, and both have »
reasonable time within which to-aet,

Secondly, it contemplates s %informed” seller and buyer, which means

that both are:in possession of all the facts necessary to make an intelligent
Judgment.



L2
i;

as8 Eminent Domain Cods

] Clause (1) will permit considaration of sny spoeinl value the property
may have for its existing vae, Incloding Improvements uniquely miated to
that use and, in conjunciion with the provisions of Seetion T05{2) (iv), will
provide for proper valuation of Bpetial uss properties, such as churehes,
whith have no normal market, becsuse i presuppoacs s buyesr who would
purchase it for its existing use,

Claune {2) permits the traditional conuideration of tha property’s valee
for the highest and best use to which it is adaptad and eapabls of being
used, provided such use is ressomably available. If it i clnimed that the
property is more valuable for & use other than jta existing use, it should
be shown that soch use is reasonably avaflable after considering the exist-
ing improvements, the demand in the market, the supply of ecompetitive
property for such use, the zoning and all other reasonably pertineat factors.
Existing zoning wonld ordinarily be eontrolling, but evidence may be given
of a sufficient probability of a change in soning as to be reflocted in market
nrices of simitorly zoned properties. See Suyder v, Commonsealih, 412 Pa.
15 (1963).

Clause {3) is in aécord with existing Iaw since it assumes that the
mathinery, equipment and fixtures are part of the real property taken. See
" Diawmond Mills Emory Co. v, Philadelphia, & Dist. R. 30 (1998), and also
PAiladelphia & Reading Roiiread Ce. v, Getz, 113 Pa. 214 (1888},

Clause (4) was included in order to make !t clear that in ascertaining
Iair market value, all matters which may properly be introdueed into avi.
denee as provided in Article VII of this sct may be considsred.

It is not intended by this section to repea! statutes providing for the
eonsideration of additiona]l fariors or criteria. See, for example, Second
Class County Port Authority Act, 1958, April ¢, P. L. (1955) 1il4, as
amendad (65 P, 8. §561 ot peq.). )

Section 604. EfTect of Jmminence of Condemmation.—Any
_ehange in the fair market value prior to the date of condemna-
tion which the condemnor or condemnee establiahes was sub-
stantially due to the generzl knowledge of the imminence of con-
demngtion, .other than that due to physical deterioration of the
property within the reasonable control of the condemnee, shall
be disregarded in determining fair market value,

Comments

This section ia naw. A!though it bay no counterpart in existing law,
the langunge of this section in based on the Jangusge in Oleen & Fresek,
Ina, w. Commonweailh, 399 Pu. 206 (1060), at page 272, where the court
used e phrue “geners]l knowledge of the imminencs of . . . condenms-
tion, ., M In mmum,mdmmsluﬂnmeeomnklunhumof
an anncunesment of the proposed condemnation by the condemnor prior te
the actual sondemnation. Where such anncuncement is made and publicized,
which mny be sgveral years hefore the actual condemnation, the tonanta of
the condemnee wmie out or fall to renew their leasys snd new tenanta ean.
not be obtuined beendag of the proposed conderenation, UUnder thess condi-
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Sections 604-606 39

tiona, the property which is to be condemned is economically deteriorated
through no foault of the owner-condemnee, and ns a conscquance, at the
time of actun] condemnation, the amount of damagos may be affected to the
dotriment of the innocent condemnce beeause of lack of tenants or becaune
the eondemnoe wns forced to reat at lower rentals for short terms. This -
scctioh permdts the condemnee to show these economie clreumstances in orvder
to prove whst his damages actually are at the dute of taking. On the othor
hand, in many cases an annguncement of the proposed condemnntion causes
an inflatien of property values and as a result the condermnor may have to
pay more for the condemned property. The condemanor may show this in-
ercase in the value of the cordemned property. Any decline or increase in

- the fajr market valua esused Ly the general knowledge of the immainence of

the condemnation is to be die segarded,

Phystcal doterioration of che property which may occur heeauss of the
imminence of the condemnai n is alao %0 be disregarded in deterr .ning
falt markot value i the ton.omnee has acted rensonably in main.ainiug
and protecting his property.
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EXHIBIT II

CONSEQUENCE OF ANTICIPATED
EMINENT DOMAIN PROCEED-
INGS—IS LOSS OF VALUE

A FACTOR?Y

William Anderson*

As a practical matter, months and years usually elapse between
the time when preliminary plans for a particular project are an-
nounced by a public agency and the time when the summons initiat-
ing an action {or condemnation of jand required for the project
issyes. During the intervening period, the inhabitants of the affected
area are usually aware ¢’ the nature and extent of the project and
if it is of a kind that would bhe injurious to the area, the fact of its
Imminence hangs, as one writer has said, “. . . like the sword of
Damocies over the heads of the Jandowners. . . .”* This circumstance
cannot fail to diminish the value of their land. When the public
agency subsequently attempts to condemn the land required for the
project, should it receive the advantage of such a depreciation in
value, or should the extent of such depreciation be determined in
order that it may be restored to the landowner? Dufing 1963, the
District Court of Appeals considered this question on two occasions
within the space of six months and reached disparate conclusions.

In City of Oakland v. Pariridge* {decided by Division 2 of the
Second District on March 20, 1963), the court, referring to two
eatlier cases,® heid inadmissible evidence that the prospect of a

. freeway had “blighted” the property in question and reduced its

income potential.* To admit such evidence, the court said, would
be ta indulge in “unfathomable speculation.” In Peopic v. Liliard®
(decided by the Third District on August 15, 1963) counsel for the
condemnee had asked a State right-of-way agent on cross-examina-
tion if the State had not been threatening to close various access

§ The views cxpressed herein arc those of the author and do not vecesarily
seflect those of the City of Mourtain View, California,

* AR, 1956 LL.B. 1959, University of California; Member, Califernis Rar, -

Assistant City Attorney, Mountain View, Clhiomm. e

1 4 Nacutows, Eazeef Eminent Domaing § 123151 {Rev. 3d ed. 19916.

2 214 Cal. App. 2d 196, 20 Cal. Rpir 38% {1953), ’

8. People v. Lucas, 155 Cal. App. 2d 3, 317 P2d 104 (1957); Atchison, T. &
SE.RR. v. Southern Pac. Co., 13 Cal. App. 2d 505, 57 P.2d 575 {1936).

4 214 Cal. App. 24 at 202-03, 29 Cal. Rpir, at 392

5 314 Cal. App. 2d st 203, 2¢ Cal Rptr. st 392,

& 319 Cal. App. 2d 368, 33 Cal. Rpir. 189 {15064).
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36 SANTA CLARA LAWYER (VoL §

openings and take portions of the property in question during the
previous 10 years. The lower court sustained an objection to the
question? and the court affirmed the ruling, but indicated, referring
to a recent case,? that if there had been some evidence of threatened

condemnation or of a depression in the market value ¥, .. (p)roperly

framed and with a foundation-laid inquiry, cross-examination of an
adwerse witness on this subject would have been proper.’”

Section 1249 of the California Code of Civil Procedure provides
that the measure of compensation for property taken in eminent
domein proceedings is to be the “actual value” of the property at
the time of the issuance of the summons, except that if the case is
not tried within one year of the commencement of the action and
the delay was not caused by the condemnee, the measure of dam-
ages shall be the “actual value” of the property at the time of the
trial?® It is well settled in California and elsewhere that “actual
value” is ordinarily measured by “market value,”* and that “market
value," in turn, is estimated with reference to the uses to which the
property is adapted.’® The burden of proof of market value in Cali-
fornia and most other jurisdictions is on the condemnee, Thus the
$asue raised by the Partridge and Lillord cases, cast in terms of ap-
plicable law, is: If an announcement of projected eminent dorgain
proceedings abridges the uses to which the subsequently condemmed
land Js adapted, may the condemnee introduce evidence of this
abridgment, so that it may be excluded as a factor in the determina-

T 218 Cal. App. 2d at 377, 33 Cal. 8pir. ar 194,

! RBuema Par: School Dist. v. Metrim Corp., 176 Cal. App. 2d 255, 1 Cal. Rpir,
250 (1959), : .

9 219 Cak, Ajp. 2d ar 377, 33 Cal. Rpir. at 193,

18 Cat, Goor Civ.'Proc. § 1249 provides in past:

For the purpcse of assesting compensation and damages the right thercof

shalt be deetac. to have accrued at the date of the issuance of summons and

ity actual vadu: At that date shali be the measure of compensation for all

property to be aclually taken and the basls of damages to property not

actunlly takes but injutiously atfected, in all cases where damages are
allowed as pmovided in section one tbousand twe bBundred forty-cight;
provided, that ix any case in which the isue is not tricd within one year
zfter the dats ¢f commencement of the action, uniess the delay &5 caused

by the defemdsn:, the compensation 2nd damages shall be decmned to

have oecurred st -he date of Lhe trial,

11 Sae, £.p, People v. LaMacchia, 41 Cal, 2d 738, 751, 264 P24 15, 24 (1983);
San Dicgo Lasd & Town Co. v, Neale, 18 Cal. 63, 68, 20 Pac. 372, 375 (1B88);
United States w. Petly Motor Co., 327 US. 372, 379 {1945), See cases ciled 4
Nrcsors, op. cil. swpra note 1, § 12.1 012,

12 See, eg., Prople v. LaMacchia, 40 Cal. 2d 738, 751, 264 F.2d 15, 24 {1956);
People v. {cean Shoce B2, 37 Cal, 2d 406, 425, 106 Pid 570 {1948); Olsen v,
United Siztes, 292 T8, 245, 255 (1034), See cases clied 4 Micuols, ep. cit. suprs
note 1, § 13314 nl. .

13 See, ¢, San Frands o v, Tilman Estate Co., 208 Cal, 651, 653-5%, 272 Pac,
585, S8t (1928}; Peuple v. “homas, 108 Cal. App. 2d 832, 840, 230 P.2d 914, 920
{1952). See rases dted £ Nscuows, op. eif, supre note 1, § 185 n.l.
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tion of market valug?** Pariridge has held that he may not, while

Lillerd has indicated, arguably, that he may.

PRECEDENT
The f’artridgc Case

Because Pariridge relied, without comment, on two earlier
California cases, any discussion of its holding becomes, for all
practical purposes, a discussion of the cases which preceded it. A
review of precedent may, therefore, serve as a convenient point of
departure for the present discussion.

The cases referred to by the court in Partridge, Alchison, T, &
S.F.R.R. v. Southern Pac.'® and People v. Lucas,'® appear to have
been the only California cases, apart from Partridge and Lillard, to
have considered the present problem. In Aichison, which was the
earlier of the two, the District Court of Appeals, held that testimony
relevant to a depreciation in value resulting from anticipation of
eminent domain proceedings was inadmissible. The court did not
refer to any authority in support of the precise proposition but

1i This problem is to be distinguished at the outsct from the entirely different
problem arising where decline in wvalue resvlts from a protracted delay in in-
situting condemnation proceedings subsequent to the formulation of the original
plans. A loss resulting from such & delay will give rise te & personal cause of action
sounding in Tort, but is not an element to be considersd in the determination of
market value. For an extensive discussion of this distinction sec Gettelman Brewing
Co. v. Clity of Milwaukee, 245 Wis, 9, 13 N.W.2d 541, 542-46 {1944) and cases
sited therein, But see United Slates v, Certain Lands in Town of Highlands, 47
¥ Supp. 934 (S.DIN.Y. )942), discussed infrs, in text accompanying nole 24, where
the court apparcntly fails to recopgnize the distinction. Another distinguichable, but
deceptively similar problem, is that which anses where it is contended that a
Sepeeciation in value of the land resulted from the fact that a pending ecminent
donuiin action rendered the property unsaleable. It is abundantly clear that de-
precintion of this character will be disallowed, since the notion of saleability is
implicit in the definition of market value. See discussion infra in text accompanying
nate 41, Buena Park School Dist, v. Metrim Corp., 176 Cal. App. 2d 255, 1 Cal. Eptr.
2%0 (1959). See generally 4 Nicmos, of, cit sufre note 1, § 12.2 0.1,

3513 Cal. App. 2d 505, 57 P.2d 575 {1936}, quoted in @ Omocer, Velualion

" Under Eminent Domain Proceedings § 105 {2d od. 3953). The court afficmed ihe

trial courl’s refusal 10 permit cxaminztion ol witbesses on ihe question of the
depreciation in value of Jand as a result of the commissioner's order autherizing the
condemnation on the ground that, t6 do so, would permit indulgence in "un-
fathomable speculaiion.”

3% 155 Cal. App. 2d 1, 317 P.2d 104 {1957). On cross-examination, the con~
densnees asked an expert witness of the condemnor If he knew ihat the State Highway
Coraraksion, prior to the initiation of the action, had designated alternaie roates for
the ireeway in guesticn, one of which would require the taking of the condsmonees’
land. The witness answered that be had read aboul it. The condemnets then asked
the wituess whether the possibility that the route selected wmight be one requiring
the condeminees' preperty would aflect the development of the land on both sides
of the street npon which the condemnees’ property was lecated. The court upheld
a ruling of the trial court sustaining an objection 1o thia guesiion.
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relied, instead, on the California Supreme Court case of Sen Diego
Land & Town Co. v. Neale®

Neale is one of a series of California decisions dealing with the
approximate converse of the present problem; ie., the anticipated
eminent domain proceedings had resulted or would result*® in an
appreciation in the value of the land, The California courts have

uniformly heid that this appreciation may not be considered as -

a factor in the calculation of market valne,' ,
In referring to Neale, the court in Aéckison said:

«+. [The case of San Diego Land & Town Co. v. Neale . . . ex-
pressly holds, ¥, | | it seems monstrous to say that the benefit arising
fram the proposed improvement i3 to be taken into consideration as an
elemnentt of the value of the land.” If the bensfits may not be considered,
wky consider the detriment? A value so derved is too remote and
speculative,20 '

From, this statement it seems patent that the court concluded that
logical consistency required that evidence of depreciation resulting
from anticipation of eminent domain proceedings should be excluded
in the determination of market value since evidence of appreciation
is excluded in the converse situation.® This is justified on the
ground that the detriment should not be “considered” if the henefit
is not. But, by refusing to admit evidence of depreciation in value
resulting from anticipation of eminent domain proceedings, the

Atchison case, in effect, permitted it to be “considered” as an ele-

ment in the determination of market value, At the time of issuance
of the summons or commencement of the trial, the value of the
Iand would of course, have heen diminished to the extent of such
depreciation. Unless the condemnee can introduce evidence of this
depreciation its amount cannot be determined and added to the
value of the property. If the amount of such depreciation is not

added to the value of the property, in light of the fact that the -

burden of proof of the value of the land is on the condernnee, it

1T 78 Cal. 63, 20 Pae. 372 {1888),

18 Sep the text dnfra for a discussion of the difference in the rationales of the
courts where it is contended that appreciation has talen place mhd where It is
contended that appreciation will take place in the future and the significance of this
difference a3 {1t reflects on the reasoning of the Partridee case,

1% San Diego Land & Town Co. v, Neale, 78 Cal 63, 20 Pac, 372 (1888); City
of Pasadenn v. Union “Trust Co., 138 Cal App. 2I, 31 P2d 461 {1934); City of
Stockton v. Vote, 756 Cal. App. 369, 244 Pac, 600 (1928); cf. Los Angeles County
v. Hoe, 138 Cak App. 24 74, 291 P.2d 98 (1955).

20 Atchison, T. & SFR.R. v. Soutbern Pac. Co., 13 Cal. App. 2d 508, 518, 57 P.2d
575, 58 {1936). (Emphasis added.)

21 At 17 Cal. Jur. 2d 652 {1954) the same conclusion is implicit in the writers
statement that %, | | the condemnation project or improvement as such is pot a
factor to be considered In determining the market value of the land, , . 7

-+
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cannot be effectively disallowed us an element in the determination
of market value. By contrast, the court need only exclude testimony
with respect to appreciation in the value of land as a consequence of
anticipated eminent domain proceedings in order to disallow such
appreciation as an element in the determination of market value,

If Atclhison is consistent with Neale at all, it is so only in the
limited scnse that both cases deny the admission of evidence of a
change in property walues as a result of anticipation of eminent
domain.. This apparent consistency results in 2 move fundamental
inconsistency in that Atckison permits the change in property values
to operate as a factor in valuation, whereas Neale does not. The
courts in other jurisdictions which have dealt with the problem have
concluded that disallowance of depreciation in value is the logical
converse of disallowance of appreciation.”

It is submitted that the Aickison case is based on an incorrect
interpretation of the holding of the Supreme Court in Neele and that
it is, in reality, contrary to that holding. The Lucas case,® unhap-
pily, relied on Aickison as well as the Federal case of United Stales
v. Ceriain Lands in Town of Highlands* Tomen of Ighiands in-
volved damages arising from a delay in prosecution of eminent
domain proceedings rather than from depreciation resulting from
their anticipation.®® This is a fundamentaily different issve and the

22 In St Louis v. MacAdras, 257 Mo. 448, 166 SW. 307, 310 (1934} the court
said, “If, when property is taken e telo, as here, it be the rule that the owmer
can have considered, as an element of his damages, the enhanced value of the prop-
erly occasoned by a partial consiruction of the railroad, . . . then the converse
of the proposition should Hkewisc be true; . . . if 4 partial constructien of the
contemplated road and its incidents, above named, had depreciated the property
sought te be laken, then the railrpad showld have the benefik of such depregation,
when it actually came io the taking of the properly. No court would stand for
this Latter rule, and yet it is the very converse of the one sought to be cnforced here.
The proper rule, when the whele property is being taken, is not to allow the jury
to consider either enbancements or depreciations brought aboul by the construction
of the improvement for which the preperty is being taken” And in Brainerd v.
Sixte, 74 Misc, 160, 131 N.¥, Supp. 221 {1911} it was said that, “Because the state
contemplates canstructing an improvement it should not he made to pay for the
enhancement in the value of property that fellows the anouncement or construciion
of the improvement where it bepefits property specially, nor should claimants be
made to suifer the damages resuliing thercirom where it produces depreciationa in
the value of property.” In Conner v, Metropolitan Dist. Water Supply Comm,,
314 Muss. 33, 49 N.E. 593, $96 (1943}, the court cites cases disallowing apprecialion
resulting from anlcpated eminent domain in support of its conclusion that deprecin-
lon would be similarly disaliowed, sec 4 Wicmors, op. cil, supra note 1, § 12.31514{1)
n.20, where “approciation® cascs and “depreciation” cases are cited for the propo-
sition that *. . . in valuing the land the effect of the proposed improvemeat upon
the neighborbeod is to be ignored.”

2 people v, Lucas, 155 Cal. App. 2d 1, 6-7, 317 P.2d 104, 107 (1957},

2% 47 F. Supp. 934 (S.D.N.Y. 1942).

2 The court in the Highlowds case said, *. . . the long lapse between tiise
when Congress first publicly evinced an interest in this tract . . . and the com.
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cases seem clearly distinguishable on their facts® While Lucas in-
dicated, in random fashion, a variety of reasons for upholding the
lower court's ruling® it adds little to the Atchison case.,

It thus appears that the Pariridge case finds no real support in
California precedent and it becomes necessary to-refer to other
jurisdictions in an effort to find support for it. It has previously been
suggested that cases wherein the condemnee is claiming that dam-
ages resulted from the condemnor’s protracted delay in instituting
eminent domain proceedings are distinguishable.” One other factual
situation which has arisen in other jurisdictions is that wherein the
condemnee claims that the time of the preliminary announcement
should be regarded as the time of taking for the purpose of award-
ing interest on the damages. This claim has been consistently
denied* but here, again, the facts are clearly distinguishable. The
condemnee in Partridge and Lillard did not seek to have the day of
the preliminary announcement designated the day of the taking®
but rather that, at the time of the subsequent taking, the deprecia-

tion resulting from the preliminary announcement should be dis-
allowed.

When these two factually dissimilar type of cases have been
distinguished, the remainder of authority in other jurisdictions is

mencemeni of thess proceedings, mnay have thwarted the eflgrts of the claimant

fully to suhdivide the tract, . . " 47 F. Supp. at 937, Howcver see 1 Ozcrn, op, it
sepra note 15 § 305 where the Highlands case Is apparently regarded as authority .

for the inclusion of depreciation resulting from anticipation of eminegt domain
procecdings as a factor in market valee,

29 See discussion In note 14, swpra. The court in the Highlands case scemed
unaware af the remedy discussed in the ease of Gettelman Brewing Co. v, Cily
of Milwavkes, 245 Wis. 9, 13 N.W.Zd 541, 542-46 {1944),

2 Four conceivable bases for the alfirmance of the lower court ruling were
stated during the course of the Lucas opinion:

1. That the trial court has wide discretion regarding the scope of cross-

examination so that the test on appellate review i not whether a specific

guestion should have been allowed but whether the scope, generally, has
been sulficiently bread, and in this instance, it was;

2. That the gquesiion was irrelevant in that it had no bearing on market

value byt only on “development™;

3. That the question was inadmissible in that ib essumed facts not in

evidenee;

a. ‘That the question was Inadmissible in that to allow cvidence of the

depreciation of market value would result in an indulgence in speculation.

“Inauppoct of the fourth basis the court merely refers to the dtchison and Highlands

cases- without the formality of an independently reasoned conclugion. The third
basis. was merely ceferred to without commenl as one of the objections “to the
question in the trial court.” 155 Cal, App. 2d at 6-7, 317 P.2d at 107. However,
it assgrmes new significance in light of the holdings in (he Lillard case discussed
infra, in text accompanying note 40,

8 Sae nolt 14 snpre,

o See, 2., Danforth v, United States, 308 U.S. 271, 283-B5 (1939}

30 Sych & contention would be precluded, in any, event, by the clear wording
of section 1249 of the Code of Civil Procedure, See ngte-§ supra. .
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apparently uniform in disallowing depreciation vesulting from an-
ticipated crninent domain proceedings in determining the value of
the property condemned.® This is the rule whether the preliminary
designation specifically included the property uiltimately taken,
included it in the alternative, or merely referred to the neighborhood
in general terms.® Thus, it would seem that the holding in Pariridge
finds no real support in precedent.

The Lillard Case

The court in the Lillerd case, in its discussion of the present
prablem, begins by conceding, cunously, that:

. there appears Lo be 2 confliet of authority on whether “market
value™ is stili the vardstick of just compensation when it is established
that a depressed market for the property is created by a proposed con-
demnation s

As authority for this proposition, the court cites Orgel’s treatise on
valuation in eminent domain.™

In the first place, it is at least arguable that the reasoning of
the courts, in those cases where depreciation in value has occurred
as a consequence of a proposed condemnation, may be more ap-
propriately understood as a refinement of the market value concept
than a departure from it Further, 3 perusal of Orgel’s text®®
reveals that the very cases on which the author relies to establish this

81 Bee, ¢.f, Lower Nueces River Dist, v. Collins, 357 SW.2d 449, (Fex. Ct.
App., 1952); State Dept. Highway v. Clarke, 135 Sn. 24 329, (La. App. 1961);
Hermann v, North Pa, R.R, 270 Pa. 551, 113 Au. 828 (1921); Brainerd v. State,
74 Misc. Rep. 100, 13} NY. Supp. 221 {1911} ; ¢/. State Road Dept. v. Chicone,
148 So. 2d 532 (Fla. 1962}, The casc of Lower Nueces River Dist. w. Colliny, supm;‘{
iis particularly interesting if o.ﬂy because it Hlustrales the reductio ad absurdum

fui the Partridge vule. The land in that cose, consisted of three istands which wm'ef
Tto be immersed by wvirtue of Uic propesed project. In light of the imsmoincnce of'
: the praject they were worthless and under the tule of the Parridge case the con-

. demnee would hot have becn entitded to sny compensation.
w32 In the converse situatien, where appreciation m value has occurred, some

courts apparently distinguish between specific and genera! designation; disallowing
appreciation in the fovmer and allowing it in the Iatter, See, Usited States v, Miller,
317 US. 369, 376-79 {1942}, Scc generally, 4 Nuwiors, ap. b, suprs note 15,
§8 100-303. The courts have refused 10 make this distinction where. depreciation has
resulted, however, apparently betause of the danger manifest in a rule which would
permit the condemner to lower market values by anouncing his intertion o erect
an oficnsive struciure in the general neighborhood of the land subsuquent}y s he
condemned, See Swte v, Burnett, 24 N.J. 280, 13) A.2d 765 (1957}, Brainerd v, State,
74 Mise, Rep. 100, 138 N Y. Supp. 221 (1911).

32 2;0 Cal, App. 34 368, 317, 33 Cal, Rpir. 189, i% (1963},

S 1 OucEr, ¢p. oib. supre now 15, § 105,

3% 'The courts seemn to say, i cffect, that the value of the kand shall be its
market value with -respect to those uses to which it would be adapted but for the
proposed project. See cases cited in note 31, supro.

3¢ 1 OngxL, op. it suprs noie 15, §§ 108-06.
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“conflict of authority” are none other than Afchison and United
States v. Certain Lands in Town of Highlands® 1t has been pre-
viously suggested that the latter is distinguishable®™ and the former
incorrectly decided.”

Having conceded this “split of authority™ however, the court,
in the Lillard case goes on to observe that:

. .. &t Ieast one California case has said that the trial court could have,
within the imitations of sound Jegal and equitable principles, advised .
the jury that they should freat the propecty as having the value that
it would have had, had no preliminary action been taken by the board
toward the acquisition of the property.5®

This case is Buena Park School Dist. v. Metrim Corpt* It
should be noted at the outset that Bueng Park is distinguishable
from both Partridge and Liflerd. The condemnee, in Buena Park,
did not contend that depreciation had resulted from the anticipation
of eminent domain proceedings. Rather, the condemnor contended
that evidence concerning the value of the land in question for sub-
division purposes should not have been received because, in light
of the pending condemnation action, the land had become unsaleable
for those purposes.*® The court held such evidence admissible stat-
ing, in effect, that the notion of saleability is implicit in the definition
of market value.** Although thus distingunishable, the broad dictum of
Buena Park served as a uselul predicate for the Lillard case and,
when it is considered in conjunction with the cases decided in other
jurisdictions *? it seems clear that the Liflerd case finds significant
support in precedent,

RATIONALE
Just Compensation

Any attempt to rationalize the Poriridge and Lillard cases must
begitt with a consideration of the constitutienality of the holding of
the Pariridge case. A rule which would permit the condemuor to
depress the value of property by the announcement of a plan to erect
an offensive structure and then acquire the preperty at a reduced
valve would seem to violate the “Just Compensation” provision of

37 47 F. Supp. 934 (SD.NY. 1942).

38 Sie note k4 swpra.

30 Sep text accompanying nofe 15 snpra,

4 719 Cal. App. 2d 368, 371, 33 Cal. Rpir, 189, 134 (1963).

- 4% 176 Cal. App. 2d 355, U Cal. Rptr. 250 (1959).

42 rd gt 258, 1 Cal. Rptr. at 253, Beeauwse the condervmation metion had been
filed, the county recorder would not accept the final subdivision map.

a8 74 ar 258-59, 1 Cul. Rptr. at 255,

41 See cases cited in note 31 supra.
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the eminent domain section of the Calfornia Constitutien.'" The
court, in Partridge, as well as in Aschison and Lucas, however,
seemed unaware of this possibility.

Significantly, when it was contended before the Massachusetts
Supreme Court’ that a statute requiring damages to be fixed at the
value of the property “before the taking® violated the Massachusetts
“Just Compensation” provision®” because it permitted the inclusion
of depreciation resulting from anticipation of the proposed improve-
ment in the determination of market value, the court interpreted
“before the taking” to mean “damages shall be based upon the
value of the Jand unaffected by the improvements” to obviate the
constitutional ebjection. Implicit in the court’s ruling is its recogni-
tion of the fact that if the statute were interpreted to permit such
depreciation to operate as an element in the determination of mar-
ket value, it would have been unconstitutional®

Why did the court in Partridge {2l to anticipate this problem?
Perhaps because it relied on the Aéckison case and the court in
Atekison, felt that depreciation, in this context, could be disallowed
by the process of excluding such evidence when, in fact, the exclu-
sion of such evidence resulted in the inclusion of such depreciation

- as an element of market value. In all events this constitutional prob-

lem poses a sarious objection to the Partridge holding.

“Unfathomable Speculation”

The court, in Partridpe, quoting from Atckison indicated that,
to admit cvidence of depreciation in value of land as a consequence
of anticipated eminent domain would be to induige in “unfathomable
speculation.”® The apparent theory is that a decline in market
value subsequent to the preliminary announcement can result from
the interaction of many factors and that it is impossible to isolate
the anticipation of eminent domain as one of these and assign a
portion of the decline to it.*® '

40 Carye. CowsT. art. 1 § 14 provides, in part, “Private property shall net
ba taken or dumaged for public use without just compensation baving first heen
watle to, or paid into court for, the owner. . . %

13 Conner . Metropolitan Dist, Water Supply Comm., 314 Mass, 33, 4% N.E.2d.

£93, S04 (1943).

47 Mass, Coxst. Pt. 1, art. 10, § 11,

48 Se¢ also Herman v, North Pa. RR. Co., 270 Pa. 551, 113 At), B28, 829 {1921),
where the concern of the ¢ourt ower “illepal compensation . . . feebly disgoised”
suggests that it is snticipating a constitutional problem.

40 214 Cal. App. 2d 196, 203, 29 Cal. Rptr. 388, 392 (1963). This same Janguage
frora the Alckiton case was quoted by the court in People v. Lucas, 155 Cal, 2d 1, &,
317 P.2d 104, 107

80 Tt is intcresting, in this context, to note that in the Alckisos case, the an-
nouncement of the project occurred prior to and the Initistion of the action sub-
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In the converse situation, where appreciation has resulted from
the anticipation of eminent domain, the California courts have had
little difficulty in determining what portion of the appreciation is
attributable to the anticipation of eminent domain for the purpose
of excluding such evidence. They circumvent the objection of “un-
fathomable speculation”™ by the expedient of stating the portion. of
" appreciation attributable to the anticipation in terms of the in-

creased uses to which the land becomes adapted as a consequence
of the condemnation plans.™ :

To illustrate the above, the City of Pasadeng v. Union Trust
Co.* the highest use to which land was adapted in the hands of the
condemnee was as a cabin site. The condemnor proposed to use the
land, in conjunction with other land previously acquired, for a
reservoir, and the condemnee sought to have the market value
estimated with reference to the higher use of the land as a reservoir
site, even though it would not have been practicable for him to
acquire the additional land necessary to put the land to this use, It
was held that the damages were to be measured in terms of the cur-
rent market value of and in that vicinity adapted for use as a cabin
site. By first excluding evidence of the increase in available uses
resulting from anticipation of eminent domain and then determining
the value of the land for the uvses to which it was adapted in the
hands of the condemnec in terms of current market value, the court
eflectively isolated appreciation resulting from anticipation of
eminent domain as a factor. Additionally the court precluded the
disallowance of appreciation resulting from other elements reflected
in general economic conditions since these elements are, of necessity,
- reflected in the current market valve of land for whatever vse.

It would seem logical that this valuation process should apply
inversely to the facts of the Partridge case and that the damages
should be assessed in terms of the current market value of land for
uses to which it was adapted in the hands of the condemnee without
reference to the abridgment of those uses resulting {rom the an-
ticipation of eminent domain proceedings. The courts in ether
jurisdictions have applied this formula in effect, if not in terms®™

sequent to the grent deprossion of 1029, a circumstance which may instinclively have
prompled the court’s conelusion in this regard, .

5 ity of Pasadena v, Union Trust Co, 138 Cal. Apn. 21, 31 P.2d 463 (1934);
City of Stockter v. Vate, 36 Cal App. 369, 244 Pac. 609 {1926); Cf. Los Angeles
Counly v. Moe, 138 Cal,-App. 24 74, 291 P.2d 93 (1955}

02 138 Cal, App. 21, 31 P.2d 463 (1934},

B3 Soe, eq., Brainerd v, Slate, 74 Misc. 100, 131 W.Y. Supp, 221, 226 (1011),
where the court says, . . . the caimants are entitled to have their premises valued
Lefore the appropriation by reference to the condition in which they were nt that
time with ihe use of the dock and the old canal. . . " In Hermann v, North Pa. RE.
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On the facts of Pertridge, it is obvious that the condemnees could
not have their land valued with reference to its use as a highway
site since it was not adapted to that use prior to the announcement
of the condemnation plans. Conversely, it would seem that they
should have been permitted to offer evidence tending to show that,
prior to the announcement of the condemnation plans, their land
was adapted to certain long term uses which the character of the
proposed project rendered unfeasible™

The question remains: Why did the court in the Pariridge case
and the Aichison case fail to apply inversely the proof formula used
in the “appreciation” cases? Obviously, Partridge did not apply this
formula because Atchison, upon which it relied, did not. Atckisen
did not apply the formula because, it is submilted, the court er-
ronecusly interpreted the Neale case on which it relied.

The Neale case deait with two fundamentally different ques-

~ tions. The first of these was whether the anticipated eminent domain

proceedings had resulted in an appreciation in value.® The court
answered in the negative saying that there had been no ipcrease in
uses to which the land was adopted as a consequence of the an-
ticipated proceedings but clearly indicated that, if there bad been
an increase in prospective uses, evidence thereof would be inadmis-
sible. The court considered such evidence inadmissible not because
it would be speculative,®® but because the consequence of the admis-
sion would be to require the condemnor to pay for the appreciation
in value attributable to his announcement of the projected improve-
ment.

The sccond problem dealt with in Neale was whether the erec-
tion of the proposed improvement would result in a future ap-
preciztion in the value of the land.” The court refused to admit

Co, 270 Pa. 851, 113 Atl 828, B29 (1921) the court states, “When the appropri-
ation takes place this “mpaitment of value® irom these preliminary steps becomes
vaerped, as it were, in the damages then payable; the matter bring worked out
practically in assessing (he damages by simply ignoring the dettimental effect of
the plotting and trealing the property a5 though there had been no barmiul results™

% In the Pariridge case there was some indication that, in Tight of the
anticipated proceedings, the property had become unsuitalle for wse with respect
to business rentals. 214 Cal. App. 2d 196, 107-03, 2% Cal. Rptr. 388, 302 (1963},

53 75 Cal. 63, 20 Pac. 372 (1358).

U6 The court says, geonerally, thar permiuing proof of the prospective use in
question was not ™. . . sanctoning & remote or speculative waive, It was mercly
taking the present value for the prospective purpescs.” Fd. gt 71, 20 Pac. 372, 3%6.

T The case of City of Pesadena v. Union Trust Co, 138 Cal. App. 21,
31 P.2d 463 {19343 previowsly referred to (see netc 15, stifra) as an illustration of
the disallowance of appreciation by exclusion of cvidence of increased uses, relies
on the case of Stockion v. Vote, 76 Cal. App. 369, 244 Pac 609 (1926} which in
turn reics extersively on this portion of the Neale opinion,

85 78 Cal, 63, 7376, 20 Pac. 372, 377-78 (1338},
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evidence tending to show that a general increase in land values
would result from the completion and operation of the improvement
on the grounds that it was “remote and speculative.”

The problem which arose in Atckison is clearly the converse of
the first problem considered in Neale; i.e., whether the anticipated
emipent domain proceedings had resulted in a depreciation in value.
If the court had analogized from the first portion of Neale, it would
have concluded that evidence of a decrease in prospective uses
should be admitted, since it is neither remote nor speculative, This
would prevent the condemnor from taking advantage of the de-
preciztion in valie attributable to his ammouncement of the prejected
improvement, The court, however, analogized instead, from the
second portion of the Neele opinion dealing with evidence of ap-
preciation which would occur in the future as a result of the erection
of the improvement to conclude that evidence of depreciation which
had occurred in the past as a result of the anticipation of eminent
donain proceedings was inadmissible because it was “speculative.”*®

It thus appears that the reasoning of Atckisen was incorrect in
this regard and that to admit evidence of depreciation in valve as
& consequence of anticipated eminent domain proceedings would not
require indulgence in “unfathomable speculation,” but merely the
application of a fairly simple rule of thumb.

A Proper Foundation

It has been suggested that the holding of Partridee is constitu-
tionally suspect and that the argpument that to admit evidence of
depreciation in value atiributable to anticipated eminent domain
proceedings would be to indulge in “unfathomable speculation” is
of dubious merit. It follows, therefore, that the rule of Lillard rather
than that of Parfridge is the more reasonable.

The Lillard case did not involve an attempt by the condemnec
to introduce evidence of a depreciation in valwe in his own behalfl
Rather, counsel for the condemnee bad attempted to elicit such in-
formation from o witness on cross-examination.®® The conclusion of

8% This fuct is apparent from the face of hoth the Neale and the Afchison
cnses, for the court in the latter guotes a pertion of the former and states, “, .. It
scems monstrous to say that the benefit mristng from the proposed improvement is
to be Laken inlo consideration as an element in the value of the Innd” San Diegn
Land & Pown Co. v, Neate, T8 Cal. 63, 75, 20 Pac. 372, 277 (1538) guoted in Atchison
T & S¥ILR. v. Southern Fae. Oo, 13 Cul. App. 2d 503, 518, 5% P.ad 575, 581
_ {19368). The court in Atchisen is apparently overiooking the fact that it i3 dealing

not wilh “Lenelit arising from the proposed lmprevement” but rother with appre-
ciation  resulling from  anticipation of condempation for the crection of the
progosed improverient,

o8 719 Cal, App. 2d 3688, 376-77, 33 Cal. Rpir. 189, 194-95 (1953},
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the court that such evidence would be admissible on direct examina-
tion seems implicit in the court’s ruling that the cuestion would not
have been objectionable had a proper {oundation been laid since
the business of laying the foundation would presumably have in-
volved an ofier of cvidence or of proof,®

Thus the Lillard case seems to bave pointed the way to the
admission of evidence of this character in future cases.

CoNcrLusioN

As land becomes more scarce, as Jand values continue to tise
and as condemning agencies move ever further afield in quest of
land necessary for their projects, the possibility of depreciation in
the value of land resulting from anticipation of eminent domain
procecdings becomes greater. It has been suggested that, as between
the Periridge case, which held evidence of such depreciation in-
admissible, the Lillard case, which indicated that such evidence was
admissible, the latier represented the beiter rule.

Perhaps in the near future a California court will have occasion
to consider these cascs together and to overrule or disapprove
Pariridge. Until that time, the Periridge case, along with the cases
upon which it relied, will remain as a skeleton in the already well
populated closet of California precedent.

81 Rpcause witnesses for the condemmar may oot always be mble to testify
with respect to the effect of the praposed project or (o a4 depression in values at-
wibutalle to it, it may be difficult for counsel for the condemnee to Iay the
appropriate Toundation on cross-cxawmipation and he moy wish to ask leave of
court, cither £o call his own withesses out of order for thiz purposs, or to recall
the condemnor’s witness for further cross-cxamination at the conclusion of his own
case, :




RECOMMENDED LEGISLATTON

An act to amend Sections 1247, 1249, 1p49.1, 1258, 1253, 12558,
1255b, and 1257 of, to add Title 7.1 ( cammenoing wiih Sec-
tion 1268.01) to Pars 3 of, to add Section 12494 io, and to
repeal Beclions 12434, 12435, 12436‘ 13437, und 1254 of,
the Code of Civil Procedure and io amend Sections 38090
and 38091 of, and to add Article § ‘(cmmenmng with Sec-
Hion 16425) to Chapter 2 of Part 2 of Division £ of Title 2
of, the Government Code end 1o acv{n;and Sections 4203 and
£204 o_f the Sireets and Highways Code, relating to eminent
Somain, ;

The people of the State of California do enact as follows:

Becmionw 1. Section 12434 of th jvi
is romenten. o tl:ge Code of Civil Procedure

Comment. Section 1243.4 is superseded by Code of Civil

Procedure Sections 1269.0L and }i269.02.

5=




Swe. 20 Bestioao 12485 of the Code of Civil Procedure i
T aled

12420 Lo In ony prerscdiag ir ewdnent domats H the
Pkt f is antheeided o ey o foke rarmedisie Pasesston of
the preperbe ganait o e enndenneds e PriatntHE v b oy
Hme after e Hsnbiee oF SUARGRS 2HE paior bo the vn%fl? of
Prdgrent aRple ox prube to the conk fo5 ae oredes determin
e the st b do b denmrited go seehsiiy for the payement of
the ual soamponrntion s, i) B sk fur Hhe taliag of the
Brepeste aal ghor datmee scideat choreta St secariiy sl
B b the arperitd Bl eonet Jebamndines v be e pesbable fusd
iy uﬁd- F g éa—mage weident thereto: After depositing the
feenpdiy: the phintid mas ab way Hine priot te the antey of
Fudgntents ALY o PEdbe o e W&fﬁ?ﬁﬁﬁ?&“&‘ﬂ’t&hﬂ%ﬁ%
if te ke bawmeditle pocwdon of ead o we the propesty
Btrhd H b comnderaed:

by M the vonrt doterraiaes thh Hie phasiil iy cattided to
fudee #he Prepesty by emivent demat gk to tehe Hmneditie
Prssesnior theresdts atd iF the cmnd deiseinbres Bt e plabe
G b dhepesibed the seerioy the eoned shindd by orden aather-
e the plandil fo b Bamediate Wﬁ&wﬁeﬁ&m}{aﬁﬁeﬂw
Piopey penohd te be eotderineds The onden aibieciping -
ed e 1%%%&%

A depeptine Hhe peaperte snpd He wdade ae hekecast e
peupht $o e eondeianed; whieh depsription s e pride e
peforcehoe b e eottilatii

£33 Stufe dhe paspeso of the sondemraiions

L35 SHate She sreennt of Hie dopesik

{43 Banls e dobe #feer swbieh fhe plandi® ie wrthaised to
bkt possorsteer o M preeperer alhich dater saltess fhe piaine
HHT weatests & Litber dudor sied e the sediest ditn or which
e aaHE aeesbd be eplatied fn dabe passession 85 dee
wyoperbe B opomsies were sede dieder pebrbieision Lo of
s mosbing atr e dioe e opele s e

dt Ak ipand 20 derss PE fe the rep sdsisoavien 8 fiiieks
AT %#ﬂ-l T b s e W8 B elen ot dhee proeped
weter 6B oW ol Hie -vsi—:&H"‘n- st b e bl soutiproste if wiee
&W af Hhe mﬂ fap ~++s~:... 13 «n»!riu L *wﬂwﬂ'w AT A
i e Rk e
S5 BEeR eibheet s
B oeey oF -|Lt- -ﬁ«v«wt' R 1\} w—ma_n—lc g M oehe ImiEeRes fRes
perted Jap e b vl W of the owles ey be
wnede by dmpd apeer sdeh Beson and 1.~L- e e o +|M~4~
H waes LE o prpsns dipon sl s vems o Hhe apcer adibnninige
PV EAEI proimtaabons i supppased] S b perconetbe geseed fader
Hhit mesdbiin pesines wid oF e e oo Has de g ed Prose Hoa
e o2 efanst oMo due dibaeiies be fonedd aektbie the Sheres
dhe pebpinddl vy s dhp off ek e Farbe el vies o oo opR
of the opder b pecdaterec or eovbiibid sl avbdsened b AN
persey ab iy R e i M s vnob nE the e der i
genh I peniubepad op eapbified i Ko ol fwfhﬂﬂalr B
the plaints shadl e an afdast 8 e preveseis setiby
fortl the faety heming the Bomoh popeimt septioe conid 1ok
Bivve Beor sde: The vt naris For gond e slease e athe
Ay, withopi he plerttl to b riviesion oF the Fropcrty
wethowk serving o sope of the order of imwmed ate poreson
wpel & reeond twhes wedh prenpiies dhe prensonty A sintde
Nepvies npbh 9P mailine o Heee ot fie seee adepess shedl be
prffeibond: The sonet et for saod epnse shows b afidasis
wlrerber the Be gpociiad i thip subdivioian 0 a pevied of
seb boss Ehan Hivee duvs

A msed B Srs gabdisdveny Seeeerd cwneP er swners of dhe

[

Py




the Jepal Hiie te the foo appoars by deeds ov other Rctrranonts
cherdy peeorded 3y the seeardest: offine of the soundy be wiich
the property i lorated sed the persol or pesseus i any;
posiemsion of the prepests wider o b s dube seeoeded
le&seerngwem%e&?wwh&m-

1—&-} A B Wﬂﬂ% the i "h&ﬁ el ies mibes prdhoe-
g amedinte posfopion; Hhe eotsh Puv: upen et of
m%%%m&mﬁdwm%g—wdw%w
mwa%mw%s&%%ﬂwﬁwwﬁﬁmww&
to deporit papvannd b e seebion £ the eoart delerminey
#het the scenriby shich should ba depusited fop +he dakivg of
#he property maued any desmge ubdedd therete s different from
MW&%&WM&%W%M#&

sueh Aconpiy may ask He redueed to an aviennd
mmmwmrﬂmmmmmmw
for The pmeount regiived (o be deponibed by the phontit
and the emeant of woch deposit widhdemrwn by the defendunt
mey pob bo given i evidenes or solderad 40t the drint of Hhe
e of eomnporRRitot:

{-E—}!lrhep)&m-tiﬁsh&l-lm%he ia huve ghandensd o

ﬁeﬂeieﬁaﬁthepﬂmﬂcypmmm%ae&iw

=




§ 1243.5

Comment. Section 12%3,5 is superse&ed by Chapter 1 (commencing with
Section 1268,01) and Chapter 2 (commenciﬁgnwithhSectianH1269;Oll of Pitle _ ___ _§
7.1 of Part 3 of the Code of Civil Proce@ure. The provisions relating to

the deposit are superseded by provisions contained in Chapter 1; the

provisicns relating to an order for pOBS?ESion prior to judgment are

superseded by provisions contained in Chépter 2.

The disposition of the various provisions of Section 12h3;5 is indicated

below: |
Secticn 1243,5 | Recommended Legislatisn
- (Code of Civil Procedyxe)
Subdivision (a) —vevocmmoennos frmmmee - 1258.01, 1239.01,
1269.02 ’
Subdivigion (b) = ====-mmm=mes eem o-cse 1235.01, 1259.02
|
i
Subdivision {¢} =-rr-cemcumcmun 1 ---------- 1269.04
Subdivision {d) --==ceememnaaa- ] ---------- 1268.02
Subdivision (e) -----~‘-------4E ---------- 1268.09
Subdivision (f) -----e-wemcmean I 1269;67
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Comment. Sechion 1243.6 id superseded by Section

1268.10 of the Code of Civil Prgeedure.
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§ 1243.7

Corment, Section 1243,7 is superseded by Chapter 1 {commencing with

Section 1268.01) >f Title 7.1 of Part 3 of the Code of Civil Procedure.

The disposition of the various provisions of Sesction 1243.7 is indicated

below,

Section 1243,7

r

Subdivision {a)

Subdivision (b)

R e R ]

Subdivision (c) =--mr mmmmmmmmmre

Subdivision () ----=-cewmmmeaan
Subdivision () =-vermvvareaaeas

Subdivision (f) -----ceecmomnaa-

Subdivigion (g) -----=v-=m-mmm- =

Bubdivision {h)

=15

Recommended Legislation

! (Code of Civil Procedure)
1268.0k4, 1268.05

N LT

1268.06
1268.0k, 1268.05

1268.05
1268.05
1268.05

1268.07

1268.08




Sec. 5. Seetion 1247 of the (.‘odn.of Civil Precedure is
amended to read: g

1247, The vourt shall have power:

+

{1} To regulate and determine th place snd manner of
making connections and crossings, or of enjoying the common
use mentioned in subdivision ¢ 6 ) of Section ]"40

3- d

{2} Tohear and determine all adversé or conflicting elaims to
the property sought to be wndenm and to the damsges
therefor; s -

3
(3) To determine the reapective rig ts of dxﬁerent partles
. seeking condemnation of the same pro T
(4} To determine the right| to possession o:r the
property as between the plaint and the defendants,
in accordance with Title 7.1 (comwencing with Section
_“-ﬂ 1268.01), to enforce its orders for possession by
rhalies | appropriate process, and to stay|any actions or pro-
ceedings ageinst the plaintif{ arising from possession
of the property.
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§ 12k7
Corment. Subdivision (4) is added tj Section 1247 to eadify judieial
decigions whlch hold that the court in whilch the eminent damain proceeding
1s pending has the power to contrsl possegsion of the property to be taken
1..

ond to enforce itz arders made In this comnection, _Sea Marblehead Land

Co. v. Los Angeles County, 276 Fed. 305 (§.D. Cal. 1921); licntacmery v.

Tutt, 11 Cal, 190 (1858); Sullivan v. Superior Court, 185 Cal. 133, 195

Pac, 161 (1921); Rafftery v. Kirkpatrick, 29 Cal. App.2d 503, 88 P.2d 147

(1938) (placing the plaintiff in possession); Neale v, Superior Court, 77

Cal., 28, 18 Pac., 790 {1888); In re Bryan, {65 Cal. 375, 4 Pac. 304 (1884)
(preventing the plaintiff froam taking possession or restoring the defendant

to possesaion). The phrase which empowers the court to gtay aectiosns or pro-

ceedings against the plaintiff is derived fron a sentence forperly found in Code

of Civil Procedure Sectisn 1254 1In additiion to the writs of possession
or writs of assistance which the court may issue and enforce in exercise
of its general Jurisdiction (see the cited decisions), orders for
possession contemplated by the subdivision inciude those made under
Chapter 2 (coammencing with Seci:ian 1269.01) of Title 'T.Z]., Chapter 3
(commencing with Section 1270.01) of Title 7.1, and Section 1253 of

Title 7.




SEc. 6. Section 1249 of the Cudd of Civil Procedure is
amended to read:

1249. (a) Ezcept as provided in gubdivision {b), for the -
purpose of assessing compensation and damages, the »ighé
sherete shall be decmed to bave acerned ab the dete of the
inupaee of pmumons ond Hs actual value of the property
on the date of valuciion determined under Seclion 1349a at
that date shall be the messure of
property te be actually taken; and
property not aetuvelly taken but i !
cases where such damages are alloweld as prowided im under
Seetion 1248a-pre¥idedﬂmtmaaf sase i §
mm%mémeaeywaﬁe@ ¢ date of the eommeones-

compensation for el
e basis of damages to

pub
upen the prepexty %a-d&hoe!&e,ﬁeﬂﬂiee'ei
gummens shall be ineladed i the of eompensa-

{%) In escertaining the actual value of the property
on the date of valuation, the property shall be valued at
alf the market value it would have had on that date had its
T market value not been affected by (1) the public use to
tufies | which the property is to be devogted, (2) the public improve-
nent or project for which it is being taken, (3) the eminent
domain proceeding itself, snd (U) any actions on the part of
the condemmor preliminary to the eminent domain proceeding.

-18-




§ 12h9

Comment. Section 1249 states the measure of compensation for

proceedings in eminent domain, The proﬁisions relating to dates of

valuation formerly contained in this section are superseded by Section

1249a. The provision on improvements sﬁbsequent to the service of summons

is superseded by subdivision (b) of Section 1245.1.

Decisgions construing Code of Civil
its provisions governing the date of val
improvements do not apply in proceedings

subdivisions of the property of a public

Procedure Section 1249 held that
luation and the making of subseguent
for the taking by political

utility under the provisicns of

the Public Utilities Code and Section 23a of Article XII of the Celifornis

Constitution., C(Citizents Ubtil. Co. v. 84

erior Courts 59 Cal.2d 805, 31

Cal. Rptr. 316, 382 P.2d 356 {1963); Marin Municipal Water Dist., v. Marin

Water & Power Co., 178 Cal. 308, 173 Pac. 469 (1918). This construction’

is continued under this section and Sections 1249a and 1249.1(b).

Subdivision {a). In restating the

"actual value" measure of compensation,

this subdivision retains the language e$ployed since adoption of the Code

of Civil Procedure in 1872, The phra

e "date of wvaluation" has been

substituted for language concerning accerual of the right to compensation

and damages in the interest of clarity.l

No change ie made in existing rules

88 to persons entitled to participste in the award of compensation or

damages (see People v. City of Los Angeies, 179 Cal. App.2d 558, L Cel. Rptr.
!

531 {1960); People v. Klopstock, 24 Cal,

24 897, 151 P.2d 641 (1gkh)). Further,

no change is made in the effect of a 1lig pendens (see Lansburgh v. Market

St. Ry., 96 Cal. App.2d 426, 220 P.2d 423 (1950) or in the rule that, as

against intervening rights of persons h#ving actual or constructive notice

of the proceeding, the title of the plaintiff relates back tc the commencement

~19=-




§ 1249

of the proceeding (see East Bay Mun. Utility Dist. v. Kieffer, 99 Cal.

App. 240, 278 Pac. W76 (1929)).

Subdivigion {b). This subdivision

is new, The problems to which it

relates have not heretofore been deglt with in California statutory law,

but have been considered in judicial deé

that the "aetual value" of the property

mined 28 the market value it would have
diginution in market values due to‘any.of

In San Diego Land and Town Company

isions. Subdivision (b) requires
on the date of valuation be deter-
had had there ‘been no ephancement or

the four mentioned factors.

v. Neale, 78 Cal. 63, 20 Pac. 372

(1888), and subsequent decisions, the courts have held that any increase

in the market value of the property to be taken that results directly

from the proposed public improvement is

"actual value." BSee U,8, v. Miller, 317

Diego v, Boggeln,16L4 Cal. App.2d 1, 330

Angeles v. Hoe, 138 Cal. App.2d 7h, 291

is intended to codify the results of the

to be deducted in arriving at

U.S. 369 (1943); City of San
P.2d 74 {1958); County of Los

P.2d 98 (1955}. This subdivision

ge and similar decigions.

Notwithstanding the rule as to enhancement in value, the California

decisions are uncertain respecting any decrease in value due to such factors

as general knowledge of the pendency of
seem to indicate that the rules respecti

not parallel, and that value is to be de

the public project. Several decisions
ng enhancement and diminution are

termined as of the date of valuation

notwithstanding that such wvalue reflect% g decrease due to general knowiedge

of the pendency of the public Hroject.
214 Cal. App.2d 196, 29 Cal. Rptr. 388 (

App.2d 1, 317 P.2d 104 (1957); ond Atchi

See Clty of Oakland v, Partridge,

19563); People v. Lucas, 155;?&1.

son, Topeka and Santa Fe Railrsad Co,

V. Southern Padific, 13°Cal.: App.2d 505,

<20

57 P.2a 575 (19369, Seemingly




to the contrary are Redevelopment Aggncy of the City of Santa Mornica v.
!
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Lillard, 219 Cal, App.2d 368,

Zwerman,240 A,C,A, 70 (1966}; People v.

33 Cal. Rptr. 189 (1963); Buena Park Sch

ool Dist, v. Metrim Corp., 176 Cal.

App.2d 255, 1 Cal, Rptr. 250 {1959); and

Cal. App,.2d 74, 291 P.2d 98 (1955}. Subs

rules respecting sppreciation and deprec#ation parallel,

Under subdivision (a) of this secti%n, the "actual value'" of the

property on the date of valuation is the

property actually taken and the "basis o

but injuriously affected, "Actual value

fivision {b) 1s intended to make the

!

M

County of Los Angeles v, Hoe, 138

 "measure of compensation" for
damages" to property not taken
generally is synonymous with

¢

"market value." Sacramento Southern R. (

104 Pac, 979 (1909); Los_Angeles v. Pome:

0. v. Heilbron, 156 Cal. 408,

oy, 124 cal. 597, 57 Pac. 585 (1899).

Subdivision (b), however, requires that 1
factors upon "market value" be taken intg
value" on the date of valuntion, Thus,

disallowance of the effect, if any, of th

the effect, if any, of the mentioned

» account in .ascertaining "actual
with resgpect to property taken,

e factors hasg s direct bearing

upon the compensation to be awarded. In cases of partial takings, however,

the actual value of the property 1s merely the "basis of damages" to
property not taken but injuriously affected. Thus, the effect, if any,

of the factors is to be disallowed in detemmining value in the so-called

"before condition" of the property for tﬁe purpose of assessing severance
damages and special benefits under Code Jf Civil Procedure Section 1248,
The nature of the public improvement is éaken into accoumt, of course, in
determining the value of the property injpriously affected in the "after

|

condition" for purposes of assessing severance damages and special benefits.

See People v. Rlecciardi, 23 Col.2d 390, l@h P.2d 799 (1943).

2] -
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The purpsse of the first exclusicn is to codify the general proposition

that the use which the condemnor is to meke of the property cannpt be

ccnsidered to have increased or decreased its value., BSee City of Pasadens

v. Union Trust Co., 138 Cal. App. 21, 31 P.2d 463 (1934). If, however,
the condemnor's proposed use is one of the highest and best uses of the
property, the adaptability of the property for that purpose may be showm by

the property owner, See San Diegs Land and Town Co. v. Neale, supra,

With respect to the effect of the proposed.publlc improvement itself
on the market value of property belng taken for that improvement, compare

City of Oakland v Partridge, supra, and People v, Lillard, supra.

Subdivision (b) adopts the view expresseﬂ in Peqple v, Lillard.  See

Anderson, Consequence of Anticipated Eminent Domain Proceedings-Is Loss

of Value a Factor?, 5 SANTA CLARA LAWYER:SS (1964),
i |

As to the effect upon "actual value" of the imminence of the eminent

domain proceeding and any action on the part of the condemnor preliminary

to the proceeding, see Buena Park Schooquist. V. Metrim_Carp., supra.

Suhdivision (b) codifies the principle of the Metrim and similar decisions.
See generally 4 NICHOLS, EMINENT DOHAIN § 12 at 3151 (34 ed. 1963); 1

ORGEL, VALUATION UNDER THE LAW OF EMEHEHT Domnzm'§ 105 (24 ed. 1953);

Annctation, Depreciation in Value, From the Project for Which Land is

Condemned, as & Factor in Fixing Compensation, 5 4,D.R.3d 901 (1966).

For analogous provisions in other jurisdictions, see Section 60k,
Pennsylvania Emingﬁt Domain Code (Act ofiJune 22, 1964, P,L, 8u4); Md.

Stat. 1962, Ch. 52, § 6. For prﬂposed federal legislation to the same
effect, see Sections 102 {a)(b)(l)(ﬂ) and 112 {(e}(2) of the "Fair Compensa-
tion Act of 1965" as that act would havelbeen adopted by Sensate Bill 1201,

89th CGong. (1lst Sess.).
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SEC. 7. Section 1240a is added to the Code of Civil

Procedure immediately following Sec#ion 1249, to read:

1249a, (&) The date of valua#ion shall be determined as

provided in this section,
(v)
subdivision (c), (d), {e), or (£), i

Unless an earlier date of

in accordance with Chapter 1 (commen
Tit’» 7.1, the date of valuation is

iz made.

{c) TIf the issue of compensati
one year from the filing of the comp
is the date of the filing of the com

{d) If the issue of compensati

within one year after the filing of]

ia not caused by the defendant, the

of trial.

(e) If the issue of compensati

within one year after the filing of

1s caused by the defendant, the date

the filing of the complaint.

(f) In any case in which there

valugtion is applicable under
Lf the plaintiff makes a deposit
icing with Section 1268.01) of

the date on which the deposit

on is brought to trial within
laint, the date of valuation
plaint?_

on is not brought to trial
the complaint and the delay

date of wvaluation is the date

on is not brought to trial
the complaint and the delay

of valustion is the date of

is a new trial, the date of

i
valuation is the date of such new trinl, except that the date of

valuation in the new trial shall be
trial if. (within 30 days after the e
for new trial or to vacate or set as
within 10 days after disposition of

deposited:
~20-

he same date as in the previcus
|

|
?try of judgment or, if a motion
#de the judgment has been made,

Tuch motion) the plaintiff has

|

S —




§ 1249s

(1) The probable just compensation in accordence with

Chapter 1 (commencing with Section!1268,01) of Title 7.1; or

(2) The amount of the judgme#t in accordance with Chepter

3 (commencing with Section 1270.01) of Title 7.L.




§ 1249s

Comment. section 12k9n states exhaustively the methods for determining

the date of valuation in eminent demein proceedings. The section supersedes

those portions of Code of Civil Procedure Section 1249 that formerly

gpecifised dates of wvalustion. Under the Rvidence Code,

value may be evidenced by transactions mgde within a reasonsble time befors

or efter the date of valuation. See Evifence Code Sections 815-818.

Subdivision (b). This subdivision permits the plaintiff, by depositing

probable just compensation pursuant to Chapter 1 (commencing with Section

3060,u1) or the amount of the judgment pursuant to Chapter 3 (commencing

with Seetion 1270.01) of Title T.1 of the Code of Civil Procedure, to fix-

the date of valuation as of a date no later than the date of the deposit,

The rule under former Scetian 129 wns 4> the concrary; nelther the depositing

of proboble just capensatisn nor the takkieg of possessisn had any bearing

on the date >f valuation., Sece City of Los fnseles v, Tower, 90 Cal, ipp.2d

859, 20k P.2d 395 (1949). The date of Waluation way be earlier than the

date of the depdeit, and subsequent events may cause such an earlier date of

valuation to shift to the date of deposit.

by o depoasit cannst be ghifted to o later date by any >f the circwstances

nentioned in the f21lowing subdivisions.

-23-
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Subdivisions (c)-(e). Subdiv'isions (c), (), and {e) establish the date

of valuation For cases in whlch auch d,a.te 1 not etab_lished by & deposit of

pro‘ba‘ble jusﬁ ct:mpensation in accord.ance rr.[fh stbddvision (b).

Tha date of the :ﬂ.ling of the ccnplaint; ra.;l:;her than the _da.te of the
iasua.nce of Stmons, is used in de‘berminit@ the date of valuation-. Code of
Civil Procadure Section 12113 raq_uirea that all proceedings in ani::;ent [
domq.in "‘be commenced byr ﬂling a emq.r and issuing a summons."

Ordinarily.the dates are the same, but this ia not a.lwaya the case. See

Harrington %. Eupgrior L‘.am, 194 Cal. 11, 228 ch;_iE ;(1921;)'. As the

igauance of stmnons is no langer essanti to establish the court's

Ca jurisdict:lon over the prcper'by {see Har gton v, ;S@éﬁor: Court, | supra,

and Dresser v. Squiar Gourt, 231 cal. ;2& 68;”&1 ca.l.} mtr'; b3 (19615));

the date of the filing of the ,ca@m:zt_ s & more appropriate date. |

Subdiv’isions {d) and {e) continue in effect a proviso fo:i.ﬁeri? contained
in Section 1249, Subdivieion (g) retains ‘the date specified in subdivision
(c) as the date of ialua‘bion in any 'ca.s.e in which the delaﬁr 1in reaching

trial is caused by the defendsnt.




‘Judgment is depos:l.tedtthereafter,,the date

§ 1249a

Subdivision g) Under the language |of former Section 1211»9, uestiona

aTose whether the original date of valustion or the date of the new trial

should be employed in new trials in eminent domain proceedings. The

Bupreme Court of California ultimately held that the date of the first

trial, rather then the date of the new trial, should be used. See Pesple
v. Mursta, 55 Cal.2d 1, 357 P.2d 833 (1960). This subdivision reverses

the result cbtained by that decision unlegs the date of valuation has been.
eatablisﬁed by the depnsit of probab}e Jugt compensation or the plaintiff

deposaita the smount of t-he Judgment :Lu ac¢ordance with Code of Civil |
Procedure Section 1270,01. The subdivisign epplies whether the new t@a.l
is granted by the trial court or by an appellate court. Hmver, i.f 8

mistriel is daclared, further piroceedings are not c:msié.ered a "new tri:
and the dete of veluation is determined unmder subdivisions. .{_b) through t
rather than under this subdivisisn. Unde é;p;diﬁsion (£) ,' {;he date of
valuation is the date of valustion used in the previous trial if the amc
of the judgment is &epoa’ited within 30 daye after entry of judgnant or,
a motion for o new trial or to vacate or pet aslde the Jud.gncnt Las-bee:
made, within ten days after disposition of such motion. If the amount c
of valuation is the date of ¢
under subdivision (b). |

-’_25-
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and supersedes z provision o

BEo, B, Section 12491 of th
amended to read

1249.1, - fe} All improvemen
are on the property st the tin
and which wifeul, its value ghall
of compensation, damages and s
remuovesd or dostroyed before the 4

{ 1) The thae the title to the )
tiff.

£b) .
{2) The time the possession o
plaintiff,

(;ﬂ The time the defendant m
(k) Xo miprovoments pit up

the dafe of the seruvice af sum
assessment of componsation or da

plinnee with an order of ]mss.omijln

Coms- . Subdivision (b)

-26-

e Code of Civil Procedure is

< pertaining to the realty that
: of the srrviee of smmmons
» eonsidered in.the assessment
ceinl henefits nnless they are
arlicat of the following times:

roperty is taken by the plain.
I the property is taken by the
hves from the property in com-
u. the properiy subscquent to

ons shell be sneluded en Lhe
ages.,

F Section 12h9.

} of Section 12Ug.. restates




Bre. 9. Sectinn 1252 of the C(lpde of Civil Procwiure is

. amended to read - '
1252. Payment may be made fo the defemdants emtitled
thereto, or the nuwmey way be l’](!]’)l mad n Cowet for the de-
fendanta: ond be disudmied to %ﬂe&&mﬁ&mw&-
vided in Chapter 3 { comnencing with Section 1976.01 } of Fitle
7.1 mad withadVawen by those enditled|therete in aeeordance with
that chaptor . H the money be not| =0 paid or depoited, the
defendants mway bave exeention 2a|in eivil eases; and if the
mopey canbot be made on execution, the wort, vpon a show-
ing to thot effeet, must pet aside i:d anoul the eutire pro-

ceedings, and restore possession of 1he property to the defend.
ant, if pommun hes been takpn by the plaintiff,




Coment; Section 1252 is amended in

between the kinds of deposits that may be

~rs
‘..)J

§1

order to elimiﬁate any distinotion

gnade after entry of .jud@snt.

tatements have appeared in cases indicatﬂng that the de!’enﬂant's withdrawal

of a deposit made under Section 1252 wal
while withdrawal of & deposit made under

People v, Neider, 55 Cal.2d 832, 13 Cal.

People v. Dittmer, 193 Cal. App.2d 68L, 14

Gubierres, 207 Cal. App.2d 759, 24 Cal. Rgtr.
the validity of such stafgments by holding

e deposit made under Section 1252 without

& the defenda.nt’s right of appeal

ction 1251; does not. -See

ptr. 196, 361 P, 24 916 (1961);

Cal. Rptr. 560 (1961). ?eggle v,
731 (1%2J, hﬂ-ﬂ mt d.oubt on

that a defendant may withdra.w '

wai?ing his. right to a new trial

on the issue of compensation bﬁr fi.i'iﬁg th_j ceipt and waiver of claim and

defenses, except the claim for greater o
(recoaifisd in Sectioh 1270,05).

tion, prwided in Section 125k -

This amenﬂment of Section 1252 ‘and emctnent of Sections 12?0 01-1270 Ofi'

makes it clear that withdrawal of any

of eppeal or a right to new trial on the

deposit does not result in a waiver'

j::ue of campensation 1r that issue
16 preserved ini-accordane’ vith Becsion 1o

.05,




Sre. 100 Seetion 1253 of the (bmle of Civil Praceduare is
amaended to read :

1254 When payments have bese
if the plaintiff elects to give mme, ay
and 1262, the court shall make a fi
which shall describe the property
inferest aequired therein, the pu
tion, and if possesston is taken pa
354 Chapter 3 (commencing with Scotion 1269.01) or Chap-
ter 3 {conmencing with Seelivn 1370.01) of Title 7.1 prior
to the making aud entry of the final order of condemnation,
the date of such possession. For the purpoeses of this seetion,
the date of possession shall be thd date upon or after whioh
the plaintifl is authorized by omler of the court to take pos.
session of the property. A certifisd copy of the order shall
thereapon be recorded in the offiee of the reeorder of the
county in which the property is lodatal. The title to the prop-
erty described in the final order of condemnation vests in the
plaintiff for the purposes described therein npon the date that
a certified copy of the final order of condemnation is recorded
in the office of the recorder of the wunty.

made and the bowd given,
reyuived by Neetions 1251
tal order of condemnation,
condemmned, the estate or
poses of sueh condenma-
wuant to Seetlon FH43-5 ox

Cmment. Section 1253 is amended to change the references

to the appropriate siatutory provisions.
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Comment. The disposition of the provisions of Section 1254 is

indicated below.

Section 125k Recommended Legislation
" Subdivision (&) =-w-memmmeneandaconne C.CePs § 1270.01
Subdivision (b) ----mermmmummadeeniaaan C.C.P. § 1270,02
Subdivision (e} --e-mcmmrnees o e £.C.P. § 1270.03
Subdivision (d) -----e-mmememmdonveaaas C.C.B. § 1270.0L
Subdivision (e} we-vemammmmm e qaec e C.C.P.- § 1270,07
Subdivision {f) ~----c--emmmmeqmacmee e C.¢.P,-§ 1270.05
C Subdivision (g) =-----me=m=n- I C.C.P.§ 1270.06
Subdivision (h) --—-=—-me---- Fmmesmimme GaGWP, 0§ 1270.08, Govt. T |
Code §§ 16kES-15427
Subdivisions (i) and (J) ~----f-menceuaae Govt., Code §§ 16425-
16427 ‘ i
Subdivision (k) «----cmmemcenadencnnas ---  G.CuP. § 1257(1b)

-32- | .




Sgc. 12, Section 1255a of the Code of Civil Procedure is

amended to read:

12552, (a) The plaintiff may %&b&ndfm the proceeding at
any time after the filing of the ecomplaint and before the ex-

piration of 30 days after final ju

fandants and filing in eourt a written notice of such abandon- -

gment, by serving on de-

ment + amd. Failuore to comply with Section 1251 of this

code shall constitute an implied
- ceeding. :

(b} The esurt may, upon motion
such abandonment, set aside the

abandonment of the pro-

-made within 30 days after
abandonment if it deter-

mines that the position of the moving party has been substan-
tially changed to his detriment in jostifiable relianee upon
the proceeding and such party cannct be restored fo sub-
stantially the same position as if the procceding had mot been

commenced.

{e) Upon the denial of a motion
ment or, if no such metion is filed,
time for filing sueh & motion, o
Judgment shail be entersd dismi
awardine the defendants their

which . Kecoveralle costs and dish

to set aside such abandon-
upon the expiration of the

n motion of ady party, a
ssing the proceeding and

costs and . disbursements s

rsemenis shell include (1)

all neeessary expenses inenrred in-preparing for trial and

 during trial; and (o) gogganable attorney and appraissl
fees actually and reasonably incurred as a result of
the proceeding to take the property, whether such
fees were incurred for services rendered before or
—( after the proceeding was| cormenced. s

C— These costs and dishursements, including expenses
and attosney fees, may be claimed in and by a cost bill, to be i
prepared, served, filed, and taxed as in civil actions .« Pro- F:
vaded; however; that Upon judgment of dismissal or motion
of the plaintiff, the defendants) and each of thew, may file
& cost bill shall be filed within B0 days after notice of entry
of such judgment + thet sid dosts and disbursemests shald

ferenes is set; the time set for the [teial of the wetion | ' '
(d) If, after the plaintiff takes possession of or the de-
fendant moves fromn the prope songht to be condemned in
compliance with an order of possession, the plaintiff abau-
doxs the proceeding as to such property or a portion thereof
or it is determined that the plaintiff does. not have authority
to take such property or a portion thereof by eminent do-
main, the court shell order the plaintiff to deliver possession
of such property or suck portion thereof to the parties
entitled to the possession thereof and shall make such provi-
sion as shall be just for the pavment of damages arising out
- out of the plaintiit’s taking and use of the property and
damages for any less or impairment of value suffered by
the land and improvements after the time the plaintif took
possession of or the defendant moved from the property
sought to be condemned in complance with an order of posses-
sion, whichever is the earlier. :

all
H-gl-ts




O

§-125%5a 7

Corment. The purpose and effeet of subdivision (c) of Section 1255e is to
reccrpense the defendant for all expenses ﬂecessarily incurred whehever the plain-

+4ff foils to carry an enirent domain prac%eding through to. conclusion. Pacifie

Tel. & Tel. Co. v. Momolith Portlemd Cement Co., 234 Cal. App.2d 352, bk

Cal. Rptr. 410 (1965); Oak Grove School mch. v. City Title Ins, Co.,

217 cal. App.2d 678, 32 Cal. Rptr. 288 (19%3), Kern County v. Galatas, 200
Cal. App.2d 353, 19 Cal. Rptr. 348 (1962).

reasanabhle

attorrey?s fees actually incurred were rec?verable irrespective of the

time when the legal services were renderedJ Decoto School Dist. v, M &

8. Tile Co., 225 Cal. fipp.2d 310, 37 Cal. ﬁptr. 225 (1964). This

construction is continued and extended to include appraisal fees. Under
prior law,. all other necessary expenses in preparing for trial and during
trial were subject 1o a proviso precluding thelr recovery if the actisn

wos dismissed 40 days or more prior to pre-trial or trial. La Mesa-Spring

Valley School Dist, v. Otsuka, 57 Cal.2d 309, 19 Cal. Bptr. 479, 369
P.2d 7 (1962). This subdivision provides that such expenses may be

recovered without regard to the dete that the proceeding was abandoned

or dismissed, %
|




Swke. 18, Section 1256b of the Ceode of Civil Procedure
is amended 10 read

12535h.  (u) The compensation and damages awarded in
an eminent domain proceeding shall draw legal interest from
the earliest of the following dates:

{1} The date of the entry of judgment.

(2} The date that the possession of the property senght to be
eondemmed is taken or the damage thereto oceurs.

{3} The date after which the plaintiff ay take possession
of the property as stated in an order ining the plaintiff to
sakie fur possession.

{4} If the amount defermined to be probable just eompen-
sation on motion of o defeadant wmpde  wwder  Rection
F260.05 o5 not deposilod before sueh date, (the 21st doy follow- ,
ing the dale of the arder deterprining sueh rmount, :

(b) I, after the date that iuterest hegips to acerae, the de- E
fendant continnes in actual possession of we pescbven Pends;
iven and peofits frem the property or reeeives reads or .
vther dncame (herefrom ottribwtable to he peviod afier in- l

terest beging to arerue , the valite of sieh possersion and #he nref
amtonnt of sueh ronts or ather ticonre ; inshes gad peafida shall
be offset against the interest +had aeesicn duping Hie peniad
e dhofendid eondanes in aeband peseecsion ae seeeiven b
peada; demaen wnd peadie . This soehdivision shatl wot wppfy to
wnlevest aeerved under Seelion 1269.05, !

fe) Inkerest, dneluding interest acerped  die  tu possrs-
sion v damaging of the property by the plaintiff ior to
the fival order in ondemnntion, and any offsel aguingt in-
terest s propided in swbdivison (b)), shafl be assessed by tee
conrt rather than by jury. i

(d} The compensation and Jdamnges awarded in an cemi-
uent domuin proeceding shall coase to draw fnferest on the
earliest of the following dates:

(1) As to any amomt depesiterd pangsuant to Chapter 1
{rotamencing with Beetienn B3 L2650 of Pitle 71, tie

. date that soeh amonnt b= withdrawn by the person catitled
thr-."u!n. or if wob witheramn, on the date that judgment s
euforad

{F As fo any mmount deposited  purswant io Reclion
P 05, the dode of seeh depostt,

47

fe) As 'ru any anerit peld bode e deposited pursnant
to Eapler 3 (eanmieneing with Rime 'flt}!lh.%tb“ 137601} uf Title
7.7 the dlate of sued paresral depostf |
{43 As to any amount paid to 1he persom entilled thereto,
the date of sheh payment,

L b Fudb amennd b defendand i en eatibed to
reanive s Frnthe dedeap e e dhe cirigetd detenin pogees b
in® togubher il h dhe fdl et of e bBrberesd then due thee -
on ' is paid into eourt for the defendent aftor entey of judp-




C § 12550

Corment, Sectlion 1255b states the ruleg that determine when interest
begins to accrue and when interest ceases to|accrue.

In subdivision (&), paragraphs (2) and (3) are modified, without
substantive change, to conform to usage throtghout Title 7.1 {commencing
with Section 1268,01), Pa.ragmﬁh {4) is added to reflect the effect of
Sectlon 1269.05,

Subdivision (b} is changed tc clarify existing language. Under the
subdivislon, the plaintlff is entitled to offset against interest (1) the

value of possession and (2) the net amount of rents or sther income

received, if such rents or income are attributable to the period after the

date interest begins to acerue. The last septence of the subdiviasion is
C;_ -added to conform to Section 1269.0%.

Subdivision {c) is added to clarify existing law and to specify that

the court, rather than the jury, assesses interest, including interest

constitutionally required as corpensation for possession or damaging of

property prior to conclusion of the eminent domain proceeding. The subdivision

also clarifieé existing law to gpecify that the smount of the offset

ageinst interest provided by subdivision {b)| is assessed by the court and

to provide, in effect, that any evidence on that issue 1s to be heard by

the court, rather than the jury. See ‘Pecple v, Guinmarra Vineyards Corp., 2h5
Cal. App. s Cal. Rptr. (lﬁ. o i

Sutdivision {d) is changed to make parpgraphs (1) and (3} refer to the
appropriate statutory provisiong, Paragraph (1) is also changed to terminate
int.erest, on entry of judgment, upon an amount deposited pursuant to Chapter
1 {commencing with Section 1268,01) of Title| 7.1. After entry of judgment,

C} suck o deposit may be withdrawn pursuant to| Section 1270.05. See the




§ 12550
Conrment to that section. Judiecial decisions lare uncertain as to the time

interest ceases on a deposit made prior to entry of judgment if the amount

18 not withdrawn. See [eople w. Loop, 161 . App.2d U466, 326

P.2d 902 (1958); compare People ¥. Neider, 55 Cal.2d 832, 13 cel.
Rptr. 196, 361 P.2d 916 (1961). Under
this paragraph, interest on the amount on dew

git terminates on entry of
judgment even though the amount is less than the avard. If the smount on
depoait is less then the amount of the award, the deposit must be increased,

on motion of the defendant, under Section 12

02, See Degedn ;n?i Co, ,Y'

Superior Court, 220 Cal. 392, 31 P.2d 372 (1934). Paragraph (2)_ has been

added to conform to Section 1269,05, which permits certain defendsnts to
obtain an order determining probable just compensation,

Paragraph {5) has been eliminated ag unnecessary. All post-judgment
depositas ere made under Chapter 3 (commenc with Section 1270.01) of
Title 7.1 and, hence, are covered by paragreph (3). Paragraph (5)
referred to the practice of payment into co pursuant to Section 1952,

which practice is terminated by the amendment of Section 1952.

-37=




Qe B Meelion 1257 ol the Lode 5nf IO B LTI T
i masnded] to read: i

1255, (a) The provisioas of Part 11 d this oo, refative
o new trials and appeals, except ibos€n f:] as tliey are Tt

sistent with the prousmm of this title, dpply to the proceed-
fayrs mentioned in this titles provideth; | that apesn the pay-
mﬁu&ﬂwmé&ma&m&-m ﬁpﬂﬁﬁt&eﬂe@ﬂﬂfﬂi
ok the bond to build the fonees pad ent
iﬁm«ﬂ@nh&eiﬂhuﬁ&ﬂé&u&hﬂ%&hepkuﬁkﬁﬂhﬁﬂbe
ehbitled d6 enioe Hato; bnproves ard Rold Prsieson of the prop-
ety sought to be condend £ sot ¥ FroReaiA,
ﬁmﬁ&ﬂ%mwﬂm tavebve dndeed Hlty-forn: and de
m&humtﬁﬂ«,\ﬂmiwﬂaﬂm T :

templated Hiprevenent Aer meney which shall heve been
defmﬁed-mmmeémﬁe«twmmﬂw prideed pnd HEE-Fon

iy be apphed to tie paymest of the|mohey arread; ahd
- MWM?,#WWEMMM!MM&EM
-.M’F

(b)) In all eoxes wll'urr a aein trigl hox beea gronted upon
Mf applivation of the defendant, and he hos foiled wponm
sitch irigl to vhiain greater compensation than was allmoed
i wpon the first friel, the coxts of .snj(;h new lrigl shall be
taree against him,

-38-




) §1257
Comment. The proviso to Section 1257 ﬁaa added in 1877 in connection

with related changes to Code of Civil Proc Section 125%, which deals

with possession after entry of judgment. See Code Am. 1877-78, Ch. 651,
p. 109, 8§ 1-2, Several subsequent changes 'to Section 125k have deprived g
the provigo of any effect, ©See Hous ‘
Cal.2d 336, 115 P.2d 468 (1941), 7 provision as to fences and

cattle-guards remains in Code of Civil Procedure Section 1231,

Subdivision (b) is the same as and s sedes subdivision (k} of Code

of Civil Procedure Section 1254, With respect to the construction and

congtitutionality of the provision, see Los Angeles, P, 5 3. Ry. Co. v,
C Rump, 104 Cal. 20, 37 Pac. 859 {189k4).




O

Cee 16 Titde 7.0 (eommeneiny with Sgetion 1265010 s
added to PPart 3 uf the Code of Uivil Prpeedure, to read:

PPPLE 7.1. DEPOSIT O PROBABLE JUST COMIPEN-
SATION PRIOR TO JUDGMENT, OBTAINING POS-
SESSION PRIOR TO FINAL JUDGMENT :

O

~40- '




§1.

Bote. A Title 7.1 (commencing with Section 1268), relating to evidence
' in eminent dcwein and inverse condemmation proceedings, was added to Part 3
of the Code of Civil Procedure by Section 1 of Chapter 1151 of the Statutes
of 1965, but Section 7 of Chapter 1151 repeals tbat title on the operstive
date of the Bvidence Code' (Jsmsry 1, 1967). The content of the repealed
title is superseded by Bections 810-822 of [the Evidence Code.

-h1-




Cuapren 1.  Drrosre oF PRoBaRLE JUST
CouprNEATION Paios 70 JUDGMENT

O




$§1

-Cogment. This ahéﬁter supsrvedes Oode of Civil Progediire Sections
1243.6 and 1243.7 and those ‘porticns of He
the deposit and withirewal of probable.

chapter, the condemmor mBy dqféiit & e

lon 1243.5 that relate to
ust compensation. Under this

r after the oFiglual entry

Qeyosit may slso be mde under thts ohay
of a dudm 40 the proceeding 1if thst
vaea:bed., or set aside by the trialar appellate courts. The deposit
my be made whether or not possession of the peaperty is to be taken,
Thies dsposit serves severdl W Fia
Gbtaining an order £or possession under Se _
1269.03(3), or 1269;05'. Beognd, in scoe cases, 1t fixes the date of
veluation. See Section 124%a. Tnips, if
interest ceases on the smount withdzewn or
ampunt deposited wgon entry
of julgment. See Section 1255b. Fgurth, 1f the deposit is wvithdrewn,
the withirewel entitles the pamrr to an order of possession prior
to Julgment. See Section 1269.06. |

The deposit to be made.sfter Judgment |is not govermed by Chapter
1y Wut. 15’ covered by Chapter 3 {comsepeing with Section 1270.01).

he deposit 18 ﬂthamn,
the date of withdrawal,

and interest ceases in any event on the




1?68.01. Order for determining smmount of probable just compensation

inent démuin, the
mplaint and prior
the court for an
nsation which will
roperty included in
made after entry

126801, (a) In any proceeding in e
plaintiff may, at any time after filing the
to entry of judgment, apply ex parte
order determining the probable just com
be wade for the taking of any parcel of
the complamt. Such application may also
of judgment in the proeceding. if that )
reversed, vacated, or set aside and no oth
entered. Upon. suek application the court !
jta order determining the amount of suc probable just com-

tion. , ,

{b) At any time after the making of ‘
may deposit the amount speeified in the order. Nuch deposit
may be made whether or net the plain i
authorized by law to apply for, an orde

Ca




§ 1268.01

Comment. Section 1258.01 restates the substance >f Code of Civil Pro-
cedure Section 1243.5(a). In contrast with that section, however, the

“to ail €lenents of eonpemtion, including the value of the property actusldy
taken and any severance or other darges less- those special benefite, if
O any, that are required to be offsct against such derpges. See Code of Civil
- Procedure Bection 1248. The pirase 1s also|intended to mtncide—inm

with the phrase "just mﬁ@mmmmwmw
‘thereto” in 8ection ‘11; of Article I of the Constitatioh 5f California.




C_

1268 .02, Incr-ea.se or decrea.se :‘.n amount of |deposit

-

126802, At any"‘hme‘"afmr the court/Hias Tade ail order
determining the amount of probable just compensation, the
‘.gourt may redeterminé the amount upon motion of the plain-
“tiff or of any pargy having an interest”fa the property for
" which the deposit:is made. If the court redetermines the
amount afier entry of judgment ahd before Rhat jndgment kS
: " bas been reversed, vacated, or set aside, |it shall z¢ '

EE‘E

]
1tsrea-tm1mﬁcnnf
obable just compénsstion until
for amtﬁalmbwktam




C

§ 1268.02
Comment.. Section 1268,02 restates the substance of Code of Civil

Procedure Section 1243.5(d) except that reference to the order for possession

is eliminated,. As to the dQuty of the plaintiff.and the powers of the court

Superior Court, 60 Cal. App. Ch4, 213 Pac. ' _

Section 1268,08 provides for recovery of any excessive withdrawal
after final determination of smounts in the & nt dom , |
provision is made for reom, prior to such final determination, of any
amount withdrawn. |

T RN LS PR




1268.733. Service of notice of deposit

1268.03. = If the plaintiff deposits the amount determined by

the court, the plaintif® shall serve. & ngti i
has been made cn all of the nther par
who have an interest in the Troperty
was made. Servies of such notice shall nade in !
provided in Seetion 1269.04. for service of an order for pos-
sesgian. Service of am order for don that reeitss the
amount depodited pursnant to this ehapter iv sufficient eom.

* pliance with the requirement of this secti




B

()

§ 1268.03

Comment, Section 1268.03 is new. It refuires that notice of the

deposit be given in all cases to facilitate withdrmwal of the funds by the

defendants.,

Sections1269,01 and 1269.02 require that
deposit be recited in any order for posse_ssio:
This section dispenses with separate notice o
is obtained and served.

information respecting the
h under one of those sections,

P the depo¥it 1f such an order




O 1268.04. Application for withdrewal| of deposit

1268.04. (a) Exeept as provided in subdivision (h), after
the plaintiff has deposited the amount determined by the
court, any defenduat who has gn interpst in the property for
which the deposit was made may appiy to the court for the
withdrawal of all or any portion of the [amount deposited, The
application shall he verified, set forth the applicant’s interest
in the property, gnd request withdrawpl of & stated amount.
The applieant shall serve g eopy of the application on the
plaintiff

{b} Applieation for withdrawal after eutry of judgment

made uvader the provisions of Rection 1270.05 unlesa
the judgment has been reversed, vacated, or set aside and no
other judgment has been eutered.
.

Comment. Section 1268.0% restates existing law., It

is derived from Code of Civil Procedure Section 1243.7(a) and (c).
After errf:.ry of judgment, providing the judgment emtered has

not then been reverseé, vacated, on set aside,'applieation for

withirewal is made under Section 12f0.05, rather than undar this

section.




1268.05, Withdrawal of deposit

O -1268.05. (a) Subject to. subdivisions (e¢) and (d) of this
segtion, the court shail order the amount requested in the ap-
phcatmn, or such portion of that amount as the applicant may >
be entitled to receive, to be paid to the applicant. No with. .
drawal may be ordered until 20 days after gervice of a copy :
of the applieation on the plaintiff, or until the time for oli
objections has expired, w ver ig later
(b) Within the 20-day period, the piaintiff wiay file objec-
tions to withdrawal on the grmmds
(1). That other -u——-u-
heveﬂtohavemtaﬂumthef" perty; o

Pmmadmthemmerprmée& n snbdiviﬁan {e} of
Bection 1260.04-shall -have no claim against the plaintiff for
compensation to the extent of.the an tmﬁﬁ’rg by all
applieants. The:plainti® ghall zmin ble to parties liaving
an_interest of record who are aot lb nerveﬂ,~:hnt-if wieh
liability ‘is enforced-the plaintilf i . snbrapfed to the

C . "PJMHNE m unﬂﬂe to serve ¢ .:1 :

.,._

nghtaofsuehpnmsundnrsm;m
(d) Hmypmyobaem 'j wal, or if the plain-
tiff so requests, the eourt Jete "",npon_heu_ing, the

amounts to be withdrawn, if any, and by Whom.

(e) If the- court determings that an|applicant is sutitled
mwzthdrawmypomﬁtdepuitm another party elaims
or to which another person may ga tled Mwnﬂmg
quire the ‘spplieant, before Wthdriwi o suehpot&n,to ~
an undertaking. The undertakinig akall sé pl.ymmt
party or pérsen’ sny smount withdr ’dm
i the embment, A, proseetias, someshor il &
in eminent
from the dateofﬁswgthﬂmﬁal, withe
notwithzmndmgthehnkof'p:gmﬂﬂ :
© for withdrawal afion any party to the prooseding :

. ‘mey also require that the under &m:xi 'ephmﬁ
a,g-mnstanylmbﬂityztmayiuéurnn “subdivision {e). The
nnder&hngxhaﬂhgmmhmtunﬂxdbytheemt,'
but if vzecuted by -an admitted’ surety insurer the aimounmt:
ghall not exeeed thewrhonelt;i;i_wd by the adverse elatiant be.
or appearmgtohelongtom . Whke nndertﬁmg'm!_ .
huecu’be&ﬂymm-mmm!ﬁﬁent i tlesapnmw'lbyths_ ;

artgthe amount shall not exéeed . uu' . svich portion.

C Soeh case " VUnless the undertaking is requifed primarily because

of an issue as to title betwoen the applichnt and another party
or person, if the undertakingis meateﬂbymadm;ttedmety
ingurer the appheaqt i;dlmfﬁ tha- aking m_mtxﬂad to




Comment. Section 1268.05 is based |on Code of Civil Procedurs Section

1243.7(a), {¢), (d), (e), snd (£). wmii

based,Section 1258,05 does not fardid withdrawel of any porticn of the

deposit if notice of the appiication

all parties. The section permits the court to exerciee Ats distretion
ad to withdrewal in such cases and as to fihe requirement of an ubder-

taking. i

Nothitg in this section precludes witharewal of the dapéelt upan
stipulation of all partiea baving en ittepest in the property for which

the degmit was mede,
Bubdivisien ‘(f) hee been added to

‘Code of Civil Procedure Bection 1BH6.l;-

the séctlon ou which it 1m

be personally served upon




1268.06. Security when amount in excess of original deposit
is withdrewm

1268.06. () ¥ the amount originally deposited is in-
‘ereased pursnant to Section 1268.02 ang the total amoumnt
sotght to be withdrawn exceeds the amopnt of the original
deposit, the applieant, or cach applicant if there are two or
nore, shall file er undertaking, The und eking shall be in
favor of e ififf and shall secure
amounnt withdrawit W axceeds the amoun

eant is cntitled as finally -determiied in
proveeding, together witl fegal intorest
withdra_wul. If the undertaking is executhd b

originally deposited, 1f excented by fwo|or more sufifrient
sureties approved by the court, the und taking shall be in
doubie such amount, .

(b} If there are two or mare applidants| the applicants, in
lien of filing sepurate undertakings, Inay jpintly file a gingle
undertaking in the amount reguived by subdivi

{e) The plaintii® may waive the “ander
this section or may eoisent to an nndertaking
the amount stated by this section, '

(d) 1f the undertaking is executed by admitted surety

o insorer, the applicant filing the wndertakin) may revover the
O premium paid for the undertaking, bhut not to exveed two per-
eent of the face valuead the undertaking, as a part of the re-

coverable cosis in the eminent domain procesgling,

ing required by
that is loss than

Camment. Section 1268.06 is the| same in substance -as
subdivieion (b) of Code of Civil Protedure Section 1243.7.
Withdrewal by one or nore defendants|of an_amount in excess
of the original deposit is possible :Lf the deposif has been
increased as pmvi:ied for by Séction 1268.02,




1268.07. Withdrawal waives all defenses except claim to
greater compensation

1268.07. 1 any portion of the mopey deposited pursuant to
this chapter is withdeawn, e ro(eei:-)xf. of any sueh money shall
senstitnte a waiver by operation of Jaw ef all elaims aand
defenses in faver of the persons reveiving stch payment except
a claim for greater vompensation. Apy amonnl so pilii_;l._'t.(}: any
party shall bé credited upon the judgment in the ‘eminent
domain proeesding. - -

Camment. Seciion 1268.07 rer;s"bates the shbstance of

subdivision {g) of Code of Civil Procedure Sstéion 1243.7.

' In addition to waiving cleims and|defenses othbr than the

.elaim to greater compensation, wighdrawal 22 the deposit -

also entitles the plaintiff to an order for Possesiton. See .
Section 1269.06. Cf. Deople v. Quiderrez, 207 Call App.2d

759, 24 Cal. Rote. T8l (1962).

O




1268.08. Repayment of amount of excess withdrawal

1268.08,  Any amount withdrawa by o arty in execss of the
amount to whieh he is entitled as finally determined in the
eminent domaii proeceding shalt be peid 1o the parvty cotitled
to such amotat, togethir with tegul interest from the date of
st withdrawal. The court in which the emninent domain pro-
ceedhrr s pendine shali enter Judgment| aceorlingly. If the
judgment is not paid within 30 idays aftef its entry, the court
may, on motion, énter judgmeit apainst [the suveties, if any,
for sch amonnt and interest,

. 3
Comment. Section 1268,08 restates the substiance sf

subdivision (b) of Code of Civil Procedure Section 12U3.7.




1268,09. Amount of deposit or withdrawal insdmissible in evidence

1268.09, - Neither the amount .d.epoJ

drawn pursuant to this chapter shall be

ited nor any amount ‘with-

given in evidence or

.referred to in the triaml of the issue of compensation.

No reference shali be made in the.

trial of the issus of

coppensation to the fact that a party has or has not offered

evidence or any particular evidence in
or withdrawel pursuant to ithis chapter,

Comment, . Saction m.@ restates the
of Code of Ciwil Procedure Beotion 1243.5,

cornection with a deposit

substance of subdivision (e)

The second sentence of Section

1268,09 is new. The principal purpose of the new sentence is to preclude

impeachment of a witness at the trial by refersnce to evidence given in

conneotton with proceedings to determine or
-compensation (Sections 1268,01 and 1268.02)

deposited as probable cm'atim_ (Section

redetermine probable just
or to withdraw any .samount
1268405).




1268.10. Deposit in State Treasury unless otherwise required

1268.10.  (a) Wheit money s deposited as provided in this
chapter, the court shall order the money to be deposited in the
Qtate Treasury or, npu written reguest of the plaintiff filed

. with the deposit, in the connty treasury ¥ money is deposited
in the State Treasury pursuant to t is section, it shall be
held, invested, deposited, and disbursed in the manner spoei-
fied in Article 9 (vommsencing with Section 16425) of Chupier
2 of Part 2 of Division 4 of Title 2 of the Qevernment Cade,
and interest earned or other increment dorived from its invest- .
ment. shall be apportioned and disbursad in'the mauner speci-
fid in that article.

{b) As between the parties to the provesding, money -de-
posited pursuant to this thapter shall rémain at the risk of the

plaintiff until paid or made payable to the defendant by order
of the eaurt. : .

Comment. Scbdivision (&) of Section 1268.10 is the
same in substance as Code of Civil Procedure Section 1243.6.
Subdivision (b} iz based on the firé‘a two sentences of

.subdivision (h) of Code of Civil Procedure Section 1254.
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1269,01. Possession by public entity for right

reservolir »

1269.01. (a) In any procceding in eminent domain brought

of way or

e

by the State, or a county, or o municipal corporation,
or me"ampoli tan water distriet, nunicipal utility

distriet, municipal water d&istrict, drainage,

irrigation,

levee, reclamation or water conservation.districi, or

sinilar public corporation ,

fto acquire (1] auy right of way or (%) lands
reservoir purposes, the phuntsz may take pgssesgion of the
property or property interest in accordance with
(b} At any time after filing the complaint and prior to entry
of judgmient, the plaintifl may apply ex parte to the court for
an order for possession. Such’ applwalwn alsé . may be made
after entry of judgment if that jud hag heen reversed,
vaeated, or set aside and rio other ju gment has been entered.
The eourt shall authoridie the plaintiff to take possession of the
property if the court detarmines that the plaintiff :
(1) Is entitled to take the. property by eminent domajn; and
Ehﬂlchl;as o probable Jitu;t SE:? ! ln): accordance
wi pter 1 (ec tion 1
{e} The order !o)fmmm ‘shall;
{1) Recite that. it has beern made under this
Artiele 1, Section 14 of the Constitntion of Caj
(2) Describe the property and the estate
;%umd which deseription may be by re!e'ee to the eom-
nt.
(8) State tbe purpose of the condemmation,
(4) State the amonnt deposited as probable j

tﬁggsﬁ?ccordm with Chapter 1 {commeneing
(5) State the date after which the plaintiff i authomwd to

take possession of thé property. Unless the plaintiff requests

a later dats, such dafe shall be the sarliest|date om which
the plaintiff would be entitlad to take possession of the prop-
erty if servieec were made under Section 1269 04
order 15 made.

on the day the -~




§ 1269.01
Comment. This chapter provides for orders for possession prior
to judgment, and supersedes Code of Civil Procedure Sections 1243.4 and
1243.5, Orders for possession subsequent to Jjudgment are governed by
Chapter 3 {cormencing with Section 1279.1).
" Bubdivielon {a) of Section 1269.,01 restates the subatance of Code
of Civil Procedure Section 1243.L,
Subdivision (b) reststes the substance jof subdivigion (a) and.a-
portion of subdivision (b) of Codé of 0ivil|Procedure Section 124305,
The ex parte procedure for obtaining the order for possession is a
continua.tion of existing law.
Subdivision (c) is the same in substande ag Code of Civil Procedure
(:) Section 1243.5(b), except that the requiremdnt that the order recite its
authority has,beenuadded;
With respect to the appellate relief availesble as to orders for

possession, see the Comment to Section 1269,03,




1269.08. Possession in other cases

126902, (a) In amy proceeding in eminent domain
brought by or on behalf of any pu ie entity, public utility, &or

" eomimon carrier mmdmmiineanseinineg , to acquire
property or pfoperty interest, the plaintif may obiain an
order for possession of the property| or property interest in’ g

accordance with this section. ,
(b} At any time after filing the complaint and prior to
the enlry of judzment, the plqintiﬂ Ay appﬁytothe coutt for
an order for possession. Such applicstion ales may be mede
after entry of judgment if that judgment Tias been reversed,
vacated, or set. gaide and no other judgment has been entsred.
The applieation shall be made by noticed niotion, and the notice
don shall ‘ A ¢ manner &g an order for

319,04

On h'earing of the motion, the
- evidetige, including the seheguls

in aseo
d) The date after which the pl ntift is a,gthorwe{l 1o take
@ 6neo£ the property shell no:Lbe_less than 30 daye iﬂ;r .
the making of the order and may be jany later :da.ﬁe specified by
the plaintifl.

-66-




Comment, Section 1269, 02 is new,

u'bdivig;on !a.). Sec¢tion 1269.01 provi

,]migment if the ta.king ig for right of way ¢

§ 1269.02

des for possession prior to

r raeservolr purposes. Section

1269.92 provides for possession prior to judgment--whatever the purpose

of the aequisition--if the proceeding is brg
utility, or common carrier. Section 1269.01

mutuaily exclusive,

the plaintiff may elect the section under wh

to judgment.

Subdivisions (b) and (e).

ught by a publie entity, public

and this sectlon are not

In a proceeding falling within either of the sections,

ich to obtain peossession prior

Bubdivisions {b) and {¢) are patterned

after pravisione 1n other gtates which provi{de for obtainins possession

‘prior to judgment by noticed motion procedune

e and which require the plaintiff

to show a need for such possession, BSee,

47, § 2.1; Dept. of

77;?;

o:f., TLL. FEV. SPAT, 195;7, ch.

1qr Co., 13 M. 28 537, 150

N.E.2d 12k (1958) .

notion in keeping with motion practice genermlly.

’.I.‘hese subdivisipns pro

for &etermi.natim of the
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1269:03, Appeals from orders for possegsion

1269.03:; (a) An order granting or denying an spplication for
an order for possession under Section 1269,01 is not appealsble.

(b) any eggrieved party may appeal from an order granting or
ﬂemring an application for an order for| posgession made pursuant to
Section 1269,02, The appeal does not skay an order for possession

made under Section 1269,02; but the trinl or appellate court may, in

its discretion, stay such order pend review on appeal or for such

other period or periods as to it may a
Cament. Section 1269.03 is new.

Judicial decisions have held that an
prior to Judgment, Mandamus,

remedies. See Ugniral Contra
1,24 845, 215 .24 462 (1950)3

ac, 247 (1922); State v. Buperior

3 {1962)} City of-Sierre

parte order authorizing or denying possessio

O | prohibition,or certiorari are the eppropria
Costa Benitary Dist: v, Supérior Cowrd, 34

Weiler v Superior Coury, 188 Cali 729, 207
Court, 208 Csl. - App.2d 659, 25 Cal. Rptr
Madre v Superdor Comrt, 191 Cals App12 587

an ex parte‘_ orday for -possesaion f_ol_loﬂing _
order, San Francisco mifiéi School . t .
668, 267 P.2d. 349 {1954)3 Housizg___ 11;.;; » Forbes, 47 Cal. App.2d 358,
117 P.2d 722 (1941). These rules are cont '

try of judgment 13 an appealsble

d in connection with orders
mode under Section 1269.01 or Chapter 3 of this title.
Subdivision (b) distinguishes between the ex parte orders mede under
Section 1269.01 and those made on noticed motion under Section 1269.02
As to the latter an appeal by either party s authorized, Such authorization
does not imply that, in any particular proceeding, en appeal is s sufficient

C remedy to preclude mendamus, prohibition or other writ procedure. In general,

see 3 CAL, LAW REVISION COMM'N, REP., HEC,

& STUDIES, Becosmendation and

Wit b

T -70-
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1269.04. Service of the order for

possession

nntess the person on whom serviee is to be

126904, (a4} As used in this section, '‘record owner™

means hoth (1)} the person in whom the
appears to be vested by doly recorded de
ments and (2} the person, if any, who b
property under n daly recorded lease or ag

{(b) At least 30 days prior to the tim
pursnnnt to an order for possession obtaj
chapter, the pleintidf shal)l serve a copy
record owner of the property and on ¢
If the order was obidined under Scetion 1!
vourt may, for good canse shown on
shorten the titne sperified in this subdivisi
less than three days,

(e} Service of the arder shall be made

appeared in the proceeding or heen served
proceeding 1f the person has appeared or
suminoy, serviee of tha order for pouse
inail npon sueh person and his aftorney of

() M & person required to be personsl
of the state, or has depavted from the stah
ditigenee be found within the state, the pl
guch personal service, sand a eopy of the oy
certified mail  addressed to sach person
address,

{¢) The eourt may, for good causc sho
estion, authorize the plaintifl to take paus

without eerving a ropy of the order. for
record owner not seeupying the property.

cwal title to the fee
eds or other insgtru-
: an interest in the
ment of purchase,
posseasion is taken
ed pursaant to this
f the order on the
: occupants, if any.
0.01 or 1289.08, the
parte application,
n to & period of not

by personal service
e haa previously
ith summons in the
en served with the

y verved resides out
or cannot with due
utift may, in Yien of
rder by registered or
at his last known

on ex parte appli.
sion of the property

b possession nipon a

{f} A single service upon or mailing 14 obe of several per-

sons baving & common business or resido
clent.

nee address is suffi-




§ 1269.04

Coament. Section 1269.0k ie the Sere {n cubstance ss Code cf Civil-
Procedure Section 1243.5(c), except the perfod of notice has been
gnt that an affidavit be

incressed from 20 to 30 days. The reqils

filed concerning service by mall bas besn e ted. Subdivision (f)

O is a clarification of s sentence in the ﬂ.r t paragraph of Section 1243.5(::).
The tern "address” refers to a Sinsle residantial wnit or place of business,
rather than to several such units or ix!;a_ces that nay happen to have the

~ same street or poste-offios "cddress." For example, each apartment is
regarded as having a separate address although the entire spartment house

nay have a single street nddress,




®

)

i
1269.05. Deposit and possession on motion of certain defendants

ludes
1269.05. {a) If the property to be takerr:’-ga dwelling ecn-
taining not more than two residential units and the dwelling or
one of its units is oceupied as his residence by a defendant, and
if the plainti® has not deposited probable just compensation’
in accordance with Chapter 1 {ecommencing with Section
1268.01), such defendant may move [the conrt for an order

determining the amount of such compensation for the
dwelling and so much of the land upem which it is
constructed as mey be required for its convenient
use and occupation. The motlon shall be heard and
determined in the seme manner as a motion made to
nodify an existing deposit wder Section 1268.02.
(b} The court shall Make and enter its oxder
determining the amount of such probable just coep-

ensetion. " | . If the deposit ia not
made within 20 days after the datel of the order, the com-
pensation awirded in the proceeding to the moving party-shall.
draw legal interest from the 21st dgy after the date of the -
order, : : :

(e¢) If the proceeding is abandonpd by the plaintiff, the
amount of sush, interest may be recoyered as oosts jn the pro-
coeding in the manner provided for the recovery of othes costa

..and disbursements on abandonment, If, in the proceeding, the

" bourt or & jury verdict eventually determiries tlie sompensation -
that would have been awarded to the moving party, then sueh
interest shall be somputed on the amaunt of such award. If no .
such determination is ever made, then such interest shall be
-computed on the amount of probable just mﬁensation as de-
termined on the motion. The moving pat 1 be entitled to
the full amount of such interest without offset for remts or
other income received by him or the value of his coptinued
posesssion of the property.

#b The filing of a motion pursuant to this section consii-
tutes a waiver by operation of law,| conditioned hpoh subse.
quent deposit by the plaintiff of the pmount determinad to be
probable just eompensation, of all elajma and defenses in.favor
of the moving party except his claim for greater compensation.




Commment, Section 1260:0% is new, Except as provided in this section,

the depositing of prcobable Just compensation

with Section 12668,01) or the taking of posse#sion pursuant to this chapter

is optional with the plaintiff, If a deposi*: is not made and possession

is not taken, a defendant is not entitled to‘be paid‘until 30 days after

final judgment,
must be issued and sold to pay the award, p

one year after final judgment, Code of Ci

This section is intended to reke aval

which probable just compensation may be determined, deposited and with-
drawn within a brief period after the beginping of ths proceeding, ';u‘cr a
eopayable provision applicable to all eminest dumain proceedings, sfe

Code of Civil Procedure Sectione 1251 and 1268, If bonds

A, EMINENT DMALN CODE § bot{n),
the plaintiff to deposit the amount deteymt

Althoy

Interest on the eventusl award begins to ac
abandoned or dismissed, the interest is ¢

by the couirt to be probasble Just corpensati

would not begin to accrue until entry of judgnment.

Procedure Section 1255.bf{a). Interest ceases

section upon the date of the deposit. See Code of Civil Pracedure Saction

1255b(a)(2) .

Making of a deposit under this section amtitles the plalatiff to obtain

an order for possession upon vacation of the

deposit. Bee Bectilon 269,06,

§ 1269,05

pursuant to Chepter 1 {commencing

nt need not be made until

Procedure Section 1251, l

le tc hopecwners a procedure by

i

this ssction d>ea not .require

1, if no depohit is made,

« If the proceeding is

uted on the amount detei'm;ned

. This sectioy apart, interest
See Cadé of Civil i

on any amount deposited under this

property or withdrawel of the

The reference in subdivision (=) to

the convenient use and occupation" of the dwelling is taken from Seciion

1183,1 of the Code of Civil Procedure which

The limitatien precludes application of this

and owned in cqmmon with the dvelling, but ummecessary to the cmm!'ﬂﬂt

use of the avelling.

amount of land "yrequired for

als with mechanic's liens,
sectlion to land be;iag taken
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1263.06. Right of plaintiff to take possession a-fter
y or withdrawal of deposit

vacation of propert;

1269.06. (a) If the plaintiff has deposited probable just

ecompensation pursuant to Chapter 1
1268.01)A possession of the propert
wh 1e’ deposit was made may bd
thiz section at any tire afier each of
Posscssion :

(1) Vacates the property; or

{2) Withdraws any portion of the

(b) The plaintif may apply ex
order for possession. The vourt sh:
take posgession of tha property if th

’ or
Sectoon
1269.05 or
+his chagher,

plaintiff has deposited probable just

(commencing with Seetion
v or properly interest for '
taken in aceordanee with
the defendants entitled to

deposit.
parte to the court for an

authorize the plaintiff to
court determines that tha

compensation pursuant to

Chapter 1 {commeneing with
of the defendants entitled to possessi
(1) Vacated the property; or

(2} Withdrawn any portion of the deposit.

(e) The order for possession shall

Secticn 1268.01)4and that each - R
n have: 4 o &d‘“
aehef o

{1) Recite that it has beén made inder this section.
(2) Describe the property and the estate or interest to be

acquired, which deseription may be by reference to the eom-

plaint.

ession of the property. Unless t

(3) State the date after which plaintiff is authorized to take

e plaintiff requests a later

date, such date shall be the earliost Qate on which the plaintift

wonld be entitled to take possession
were made under Section 1263.04 on

of the property if serviee
the day the order iz made.




§ 1269.06

Comment.. Section 1269.06 is new. Chapter L1 (commencing with Section

1268.01) permits the plaintif{ to deposii ;ribable just cirpensation whether or

not it cbtaing an order for possession. Seption 1269.,05 requires the plaintiff

to deposit probable just corpensation in certain cases to preclude the acerual

5T interest..

This secticn nokes applicable to withdrawal of.-a deposit mede prior

to judgment the analogous rule that applies

vhen a deposit made after

Judgment 1s withdrawm., g&, Poople v,_&g_ﬂgrgzﬂ 207 Cal. App.2d 759,

24 Cal.. Rotr.. 781 (1962). T: also permits the plaintiff to obtain

possession of the property after it has been vacated by all the persons

who are entitled t5 possession. Service of

is required by Sectisn 126G,0k, The time

-the order for possession

limits for service of the

order for possession on the regcord owner HI cceupants are the same as

for an order for possession under Section

69.01,




1269.07. Taking possession does nol waive right of sppesl

126607, The plabniff does net abavdon| or waive the right
to appeal from the judgwent o the propesding orfreqnues 9
a new trial by iaking possesiou of the properly pursuant to
this chaptier.




§ 1269.07

Comment, Séction 1269.07 is the same ip substance as Cade of Civil

Procedure Section 12&3.5(f). The language has been changed to preclude

implied waiver of appesal or right 4o new triﬁl'by taking possession pursuant
to any order obtained under this chapter, in luding orders under Sections
1269.01, 1269.02, and:1259.05, Under Section 1268.07, the
defendant also retains his right to appeal ol to request a néwﬂtéial upon
the issue of compensation even though he withdraws the deposit made by

the plaintiff. However, such withdrawal does waive all claims and

defenses other than the claim to ccmpeﬁsafia .




Crarmus 3.

Thmosirs axn PPossessmN Ave

KR JUMNIMENT




O

1270,0), Deposit afier judgment !

127001, (a) [f the phintill is nof in possession of the
property fo be tuken, the platntiff may, at| any time after
entry of judgment, deposit. for the dofendants the amount of
the judgment together with the iuterest then [dae thereon, but
a deposit may uot be made muder this section after the udy-
ment. entered has been veversed, vacated, or poet aside and no
other judgment has been entered.

(b)Y Upon making the deposit, the plaintilf shall serve a notiee
that the deposit hax been made on all of the otper parties to the
proceeding determined by e judgment to have an inferest k
in the money deposited thereon, Service of the notice shall be
made in the manner provided in Seetion 197000 for the servies
of an order for poscsion, Serviee of an order for possesgion
ander Scetion 1270.0% by smfficient complinnge with this sab-
division.




§ 1270.0L

C Comment. This chapter relates to de;g!asits that may be made and orders
for possession tr_mt nay be obtalned after entry of the’_ "interlocutory
judgment” in econdermation., The procedures of the chapter apply notwithstanding r
the pendency of an sppeal from the julgment or a motion to vacate or set
aside the judgment. However, after the "ipterlocutory judgment” haz been
reversed,-vacated, or set aside, deposit apd possession procedures are 7‘ #
governed by Chapter 1 (cxmencing with Section 1268.01) and Chapter 2
{camencing with Section 1269,01), rather than this chapter. See Sections

1268.01 and 1269,01. he chapter sup B Code of Civil Procedure

Section 1254 and eliminates whaotever distihction there mnay have been
between deposits made under Section 1252 ahd Section 1254, Under this
chaptér, there is but one _unirorm post-judpment deposit procedure. As

C'"’ to the distinction between the "Judgment" mnd the "finel judgment” in

@

eminent domain proceedings, see Code of Ciyil Procedure Seetion 126L4.7 and

Bellflower City School Dist. v. Skeggs, 52|Cal.2d 278, 339 P.2d 8k8 (1959).

Subdivision (a) is similar to subdivision {a) of Code of Civil

Procedure Section 1254, KHowsver, the.

posit required here 1s merely

the amount of the judgment and acerued interest. The provision for an

additional sum t> secure psyment of further capensation and costs is

contained in Section 1270.04, In addition] the deposit may be made under

this section withsut regard t> an order for possession, This section thus

encompasses the deposit procedures of both Sections 1252 and 1254.

Subdivision (b) iz new. In requiring
given, 1t parallels Section 1268,03 which
pre-Jjudgment deposit be sent_to the partie
property for which the deposit is made,
received notice that the deposit had been
order for possession,

-81-

that notice of the deposit be

requires that notice of a

having an interest in the
r Section 1254, the defendant

otly when served with an




1270.02. Order for possession

1270.62. 15 the judgmnent determinek that the plaintiff is
entitled fo tike the property and the plainti® bas wade the
deposit provided in Section 127001, thq eonrt, upon ex parte
apphication of the plaintiff, shall wntMorize the plaintific to
take possession of the properly pending conclusion of the
litigation. The court’s oeder hall state] the date after whish
the plaintilf is authorized to tuke possession of the property.
Enbess the plaiatifT vegqoests o fater date, suek date shall be
Tt bays after the date the erdor s made,

Comment. Section 1270.02 resiates the substance of a

portion of subdivision {b) of Code of Civil Procedure Section

1254,

-2~




1270.03. Service of order

127003, At Jeast 168 days prier to she daie possession is
to he taken, the plainlitl shall serve i dopy of the ovder for
possession npsn the defendunts and theiv attarnoys, cither per-
sonally or by mail. A single serviee npoi or matliny to one of
steveral porsois having a commmin bisiness or cosidence address
in suifietent.

Coament.  Section 1270.03 is the same in substance as
subdivisio~ (¢} .. Code of Civil Procedure Section 1254. With

C respect to the last sentence, gee the Corment to Section 1269.0k.




1270.04. - At any time after the plainiiff hag made a deposit
upem the judgment purssanut to thys chapter, the eourt may,
upon motion of any defendunt, order the plaintilf to deposit
such additional amount as the conrt|determines to be nocessary
o seenre paymeid of auny further eomnpensation, costs, or
interést that may be recvvered in gl proceeding. After -the
makivg of sueh an order, the court way, on metion of any
party, order an increase or a deprease in such additional
amonnt. ‘

Bl




|
Comment. Section 1270.04 supersedes subdivieion (d) of Code of Civil

Procedure Section 1254, For the parallel p;

or decrease in a deposit made prior to entry of judgment, see Section

1268,02,
Decisions under Section 1 of Article
and Code of Civil Procedure Section 125% hax

has takeh possession 'E-ior;_to Judgment, and

amount in excess of the amount deposited, tt}e defendant is entitled to have

the deposit increased to the amount of the J

Cos v. Superior Court, 220 Cal. 392, 31 P.Z

continued in existence, but the motieon to ot

rovision permitiing increase

§ 1270.04

[ of the California Constitution
re held thet, where the plaintif?
l Judgment is entered for an

udgment. .
a 372 {1934).
tein the increase is appropriately

See, G H. Deacon Inv,

Thet rule is

made under Section 1268,02, rather than

r this section.

The additional emount referred to in this sectiom is the amount deter-

mined by the court to be necessary, in addition to the amount of the judgment,

to secure payment of any further ccmﬁensa.tl

be recovered in the proceeding. See People

s cogts, or Interest that may
v. Loop, 161 Cal. App.2d 466,

326 P.2d 902 {2958)3 City of Los Angeles V.

248, 20% Pac,’ 760 (1930). Deposit of the an'fotmt of the judgment itself

ia required‘;hy Bections 1270.01 and 1270,02.

Code §§f Civil Procedure Section 1254 was construed to make the

amount, if any, to be deposited in addition

discretionary with the trial court. Orange

Oliver, 110 Cal. App.

5o the judgment to be

County Water Dist. v, Bepnett,

156 Cal. App.24 745, 320 P.2d 536 (1958). !I.Tais construction is continued

under this section.




1270.05. Withdrawal of deposit

|

1270.05.  {a) Subjeet o subdi\'iﬂi(r?x (¢}, auy defendant for
whom an gmount has heea deposited] npon the judgment, or
any defendant determined by the jullgment fo be eutitled o
an amonnt depesited prior to eatry f that judgment, is eon-
titled to demand and roveive the anount to which he is entiticd
under the judgment upon obflaining an order from the court
pon application by such defendiyat, {he conrt shall order that
sueh money be paid to him npou hiv filing (1) a sutisfaelion of
the judgment ox {2} a receint for money aml an abandon-
ment of all daims and defenses exqpt bis claim to preater
compensation,

(b} Upon vbjection to such w
to the proveeding, the court, in its
defendaut to file an nudertaking in
conditions specified in Sections 1268
drawal of a deposit prior to judgreen

{e) Application Tor withdrawal after entry of judgment
shall be made under the provisions of Seclion 126804 if the
judgment has been povorsnd, vaated) or set aside and no other
judgoent hay beest enterl.

vistl made by auny party
retion, nuly reguise the
e maiter and upon the
aul 1268.06 for with-

“F




| § 1270.05
oument., Section 1270.5 is based on sibdivision (f) of Code of Civil

O Procedure Section 1254, For the parallel provisions for withdrawal of

a deposit prior to judgment, see Sections 1268,05 and 1268.05.

Decisions under Section 14 of Article 1 of the California Constitution

—

and Code of Civil Procedure Section 1254 held that, where a deposit was -

mede to obtain possession prior to judgment,|the defendant was nonetheless

entitled to proceed under the provisions of this the entry

- of juigment. People v, Dittmer, 193 Cal. Apps2d 681, 14 Cal: Rptr: 560

(1961). See also People v. Neider, 55 Cal.2d 832, 361 P.2d 916 (1961).

compare G.H, Deacon Inv, Cos Ve -, svi%. Jodrt, 326 «aL; 392, 31 P.2d
372 (1934)(practice before any provision stéd for-'wiﬁhqrawal of & i
deposit made before judgment)., The language of this section has been
changed to incorporate this construction. e section also has been l
changed to permit the court to require secuzlty as a condition to with- |
C drawal in appropriate casess
Code of Civil Procedure Section 1254 was construed to permit the »i
defendant to withdrav any amount paid into court upon the judgment,
whether or not the plaintiff applied for or lobtained an crder
for possessicn,. P_a_gple Te m 207 Col. 2gp.22 759,
4 Cal. Rptr. 7OL (1962).  That constrhietion is comtinued in

effect,. . Inferentially, Szction 1254 pernitted withdrowsl only of the .
amount deposited ' upon the judgment and not [the edditional smounmt, if

any, deposited as security, See Pecple v. Ioop, 161 Cal. App.2d k66,

326 P.2d 902 (1958).. That conetruction alsg ia contimued in effect.

The reredy >f a party entitled to sn anount upon a judgmemnt where
that anount has been withdrawn prior to judgment by another party is set

forth in Section 1268.08,.

O
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1270.06. FEepayment of amount o7 excess withdrawal

197006, When money is witiidrawn parsuant to this ehap-

ter, any amount withdrawn by a)

to which be is cntitled as finally

horsatl 10 exesss of the ameunt
determinal in the proceeding

shall be paid withont interest to the plaintiff or other party

entitled therete, and the court
eordingly. '

khall cnter the judgment ae-

Comment, ~ Section 1270/06 is the same in substance

es subdivision (g) of Code
1284,

of Civil Procedure Section




| &3 ’-
1270.07. _Taking possession does not waive xight of appeal 5
S
1270.07.  The plaintilf does uot abandon or wajve the right
to appeal from the judgnient or request 4 new trial by deposit- i
ing the amount of the Judgment or takiug possession pursuant b3
to this chapter, 3
i
i f

ot
i
El
i
i
S




§ 1270.07

Comment. Section 1270.07 -is the same| in substance as subdivision (e)
of Code of Civil Procedure Section 1254, Under the proﬂsiona of Section
1270.05, the defendant may also retain his dight to appeal or request a new
trial upon the issue of compensation only even though he ‘withdraws the

deposit., This may be accomplilshed by filing a receipt and waiver of sll

claims and defenses except the claim to greater compensé.ﬂsn. cf. ‘ngg, 1e

v. Gutierrez, 207 Cal. App.2d 759, 2l Cal. Hptr. 781-(196é).




1270.08. Deposit in State Treasury unless otherwise reguired

1270.08. Money depositid as providel in this chapter shall

be depasited i aecordanee with See

siong of that section are applicable

Coamment, Szction 1270.08,

Section 1268.10, supersedes the

thor 126314} and the provi-
o the money se deposited.

Which incorporates by refereppe

Tirst three sentences of

subdivision (h) of Code of Civil| Procedure Sectiom 1254.




Sec. 16, Artiele 9 (commencinge
adderd to Chapter 2 of Part 2 of Div
Guavernment Ugde, 10 read :

Article 8. Condemnation ]

with Section 16425) is
isiun 4 of Title 2 of the

Jepesits Fund




C

16425, Condemnation Deposits Funki

16425, The Condemnation Deposits Fund in the Sgaute
Treasury 1 continned in existeie, The fund counsists of all
moiiey deposited in the State Treasury nnder Title 7.1 {com- .
meneing with Heetion 1268.01) of Part 3 of the Code of Civil

Procedure and ail juterest earned or|other inerement derived |
from its investment. The State Treasurer shall receive all
such moneys, duly reecipt for, and safely keep the same in the
fund, and for anch duty he ix liable uppn his official bond,

Comment. Sections 16825-16427 restate the substance of

a portion of subdivision (h) and &1l >f subdivisions (i) and

(j) of Section 1254 of the Code of Civil Procedure.




PENE VN

16426, Investment of fund

16426, {a) Monoy in the Condemnati
be invested and veinvesied in any seen
tion 16430 of the Government Code or
provided in Chapter 4 (commeneing ¥
Part 2 of Divisien 4 of Title 2 of the G

(k) The 1ooled Money Invesiment
at least onee a menth the amount of
fund for investment in securities or de
aid the type of investment or deposi
the investment or deposit program that funds will he avail-
able for the immediate payment of court order or de-
erec. Immediately after such desigvaticn the State Treasurer
shall invest or make deposity in bark gecounis in accordance
with the designations, I'or the pnrpeses of this subdivision, &
written determination signed by a majority of the members
of the Pooled Money Investment Board shall be deemed to be
ihe determination of the board. Members may authorize depu-
ties to act for them for the purpose of making determinations
under this section.

n Proposits Fand may
itics deseribed in See-
deposited in banks as
ith Section 16500} of
ernment Code.

and shall so srrrange

Comment, See the Comment to [Seciion 16U425.




and maling delivery of honds or otho

16427, Apportionmeni and disbursement of fund
|

16427. Interest earned and othqf i
investments or deposits made pursian
deposit of meney in the Siate Treasn
in the Condemmation Depasits Fand.
therefrom expenses incurred by ‘the Sta

srement derived from
to ithis article, affer
¥, shall be deposited
After first deglueting
Treasurer in taking
securities ynder thig
article, the Btate Contraller shall apportion as of June 30th
and December 31st of each year ihe rehainder of sneh inter-
est carned or ineroment derived and denosited in the fund

“during the six ealendar months ending with such dates. There

shall be spportioned and paid to eaeh plaintiff haying & de-
posit in the fund during the six-month| period for which an
apportionment is made, an amonut dircetly proportionate to
the total deposits in the fund angd the length of time:such de-
posity remained therein. The State Trenspieer shall pay. gut;the
moncy deposited by » plaintiff in sueh Jmanner and sk guch
times as the covnrt or & jndee thereof may, by order or deeree,
direct, : ' -

Comment . Sée the Comment to ﬁection 16k25,




S, 17 Seetion 38030 of the (ovproment Code is
amended to read : i

38000, The right fe compennation on >
Hhe Aate of fhe wrdor apperding referees ap the
i virone fop faink: The actanl vnlne of the
date i the wmepmawe af compenvetion for
tiken and the banis of dmmaiees o propert;
jurionddy sffeetad: datc of valualion in
this eriicle sholl he delerminerd $n accors
12190 of the Code of Civid Procedure.
evmpensation is ascerigined by referecs

to this erticle, the dale of the filing of their report 1with the
court shall be deemed the date of triel for|the purpore of de.
termining the date of valualion.

st e v

Comment. This section of the Park and Playgroung Act of :
1909, -(Gmrermnent Code Sections 38000-38213) was epagted in ‘ 3

1913 (Stats. 1913, Ch. 246, p. 417, § 3). It has net been
C amended previously to conform to the various changes that have
; been made over the years in the Codel of Civil Procedure. The
section is amended to conform, as near as may,be, to the Code

of Civil Procedure. See new Code of| Civil Procedure Section | I

1240m
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-k
Sec. 18 Heetion 3864 {;1’ the Govermmient Code s pmended
to.read:
38091, Improvements placed upen the |property after
W«ﬂﬁgpu#ﬂwmﬂmaﬁpmgvaiﬂwwmdm-
tention bhe service of sumtens shall not be [inctuded in the ,
assessment of compensation or damages. :
!
E
«
C ,
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C: | § 38091

Comment. This sectlon of the Parks and Playgrounds Act of 1909
(Govermment Code Sections 38000-38213):was gnacted in 1913 (Btabs. 1913,
Ch. 2k6, p. 417, § 3). With respect to the constructicn of this section and
related sections, see City of Los Angeles vi Glassell, 203 Cal. kh, 262,

C Pac. 1084 (1928). The section is amended.tg conform to Code of Civil

Procedure Section 1249.1 which provides tho} irprovenents placed upon the
property after the service of summons shall not be included in the

assessment of compensation of damages,




Ske. 19, Scetion 4203 of the Streetd and Highways &ﬂ)!’.
is awmended to read ;
4203, For the prrpese of awearing the ecofpensition

BurnnoRs i the netion: e walt 1o cripH
atem phall be dectied to hnve aceriad ok the date of the ik
inge of the motion 40 neb the fotion for bk and Hhe sl
welte of thit dute vhall be the measare of i w
basiy of dumages: ' ]
The date of valuation in proceedings wnder Chapters 7
{eommniencing with Section 4185) throwgh 10 ( COmICacing
with Scelion 4355) of this pari skall He determined sn ae-
cordamee with Seetion 1349a of the Cod of Civil Proccdure.
In cases in which compensotion ix ascorinined by referees
apposnted purswant to this chapter, the Wate of the fiting of
their report swith the court shall be deemed the date of trial
for the purpose of determining the dotel of valuation.

Cament, This sectlon of the $ireet Opening Act of 1903
(Streets and Highways Code Sections|h000-hili3) derives from an
enactment of 1909 (Stats. 1909, Ch.|684, p. 2038, § 5). The
section is intended o accord, as ngar as may be, with pmisions
of Code of Civil Procedure Section 12l9a that specify tl!‘date of
valuation for condemmation proéee s generaily. See m of Los

Angeles v, Oliver, 102 Cal. App. 299, 263 Pac. 298 (198); City of

Los Angeles v. Morris, 7h Cal. App. 473, 241 Pac. 49 (1925). The

section is amended to accord with Code of Civil Progedure Section

1249a.

b it i o R R
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Sgo. 20. Section 4204 of ihe Streets and Highways

Code is amended to read: i
4204, No improvements placed uUpon the property pre-

posed to be takien; subsequent to the date at wikieh the right

{0 eompensation and dawages has accrued; sefvice of sum-
mons shall be included in the assessment of pensation or

- damages.

Comment. This section of the Street|Opening Act of 1903 (Streets
and Highways Code Sections h000-4i43) is|amended to conform to Code of
Civil Procedure Section 1245,1 which proyides that improvements placed
upon the property afier the service of stmuons sball not be included in

the assessment of campensation or demages.

-100~ 102~




Senate Constilutional Amendment No ___—A resolution to
prepase o the people of the Slate of Californis an amend-
ment fo the Constituiion of the stats, by omending Section
14 of driscls 1 theraaf, relading o e mt domain.

. Resolved by the Senate, the Assembly ‘concurring, That the

- Legislature of the State of Californis at jts 1967 Regular
Session commencing on the 2nd day of Junuary, 1967, two-
thirds of the members elected to each of the two houses of the _
Jegislature voting therefor, bereby prdposes to the people of
the State of Californin that the Constitntion of the state be
amended by amending Section 14 of Article I thercof, to read:

. Bee. 4. (a) Kzeept os promdod tn) subdinsious (), (c),
and (d) of thig seclion: :

. {1} Private property shall not be taken or damaged for
. public use without just compensaiion Heviog. first beer made
to, or paid inte.coust for, the owuer;

mfhem&m«mwmu
ﬂFﬂM#MHWM@MWW‘i - avber ehstbiol; -

m%mwaw serdesss o Sy bp weived; by H othen
el ety Bt g oot of Peeork 88 bl [be presenibed by law
proovideds $hat it siy precosdite in stiihend domadi heonaht
by the Btate; or f cenhiy 60 8 tteD cerposabibh: oe

up water pongesvation divMdier ap ol frsklic porpesatiois
the afveomid Ftnte o0 1tdeipnlity o o er prbhe o
pornkion o» divteiet aferespid may tale | PHGSCHRHOH

3 N
amd use of any pight of Wiy or lands ,heuﬂedierm

¥ois purposes; rogaired for o publie use the fee thepe-
of ov un casement thesefor be sewmh fred eommeneing
vrrinent domuin provecdings sroording toJuw in o court of come
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m»wm'fﬁﬂiewmmg}mmbe{

ﬁmﬁﬂ%;}u%m%&nﬂh
w%ﬁtﬁe&tﬁ-

mé%herebybomeamm

(3) Subjeci lo the provisions of Section 3

fusi compensation shall de assessod in o
other il cases and, unless a jury iz o
teriined by & jury,

(h} Subject to swbilivivian (d)} of this

d

sa of Artiole XTI,
rt of record as in
ived, shall be de-

serfion, in a pra-

ceeditin in sminent domiain browght by thsl:in!e or ¢ county,

cily, district, or other public entity o ccq
whether o feo or olther dndercst be sughl,

ire any property,
the plaintiff may

take possession of the property or properby inlerest follow-

ing commenccment of the proceeding and

prior to the final

indgment if the property o property intevest besrg acquired

s (1} any vight-of-way, or (2} lands io be
pierposes,
fe) Subieet to xubdivision (d) of this se

wsed for rexervoir

pdion, with pesneet
h) of this geciion,

to amy eaeey unt rovered by swbdivision
the Legislniwre may specify and. classify ¢
s by swhick, the pulblic purposes for whi
s and the tme at which, possession of ony

e enlites or per-
, and the manner
property ar prop-

ety tnferest wmay be taken _folwwirng contmencement of the

emnent dumain procceding and prioyr o

(i Brefire pascession of ony praperfy
terest ix taken tu an eoinent domein proee
satinn shell be swade ta the mener or the
pasit sael awoanl of money as (he conrt dy
nrabable just comprizatian fo he made f
nproperty feeest and any domage incident

may be withidrawn in accordance with sy

final judgment,

ar mropgrty  fn-
ing, fusf compen-
plaintiff ghell de-
termines o be the
the praperty or
tn the taling. The

©oweitey ko depoxtted shall be availadle immediately to the per-

sk procedure and

s o persons Hhe courd determines to be e-Ef-itlad thereto and

wpon such scourity as the Legislature ma

prescribe,




Corment. The effzet of this amendment

§ 14

is asz follows:

Subdivision (a). The amendment makes no change in existing

constitutional law respecting "public use,” "just compensatiom,""inverse

condemnation proceedings," "date of valuation,” or the -general requirement

that property not be taken or demaged until ccormpensation is made to or pald

into court for the owner. See People v. Chehalier, 52 Cal.2d 299, 340 P.2d
1

598 (1959),and City and County of San Francisco v, Ross, 4 Cal.2a 52, 279

P.2d 529 {1955)(public use); Metropolitan Waler Dist. v. Adams, 16 Cal.2d

676, 107 P.2d 618 (1940), and Sacremento etc.

R.,R, Co., v, Heilbrom, 156

Cal. 408, 104 Pac. 979 (1909)(just compensation); Bauer v. Ventura County,

45 Cal.2d 276, 289 P.2d 1 (1955), and Rose v.

State of California, 19 Cal.2d

713, 123 P.2d 505 {1942)(inverse condemnation proceedings); Heilbron v.

Superior Court, 151 Cal, 271, 90 Pac., T0b (IPOTL and McCauley v. Weller,

12 Cal. 500 {1859)(pre-payment or deposit).
prescribe the date of valuation for propertﬁ

proceedings, nor to restrict the Legislature

Section 14 has been held not to

taken by eminent domain

in fixing such date at sny point

Porter, 201 Cal. 381, 257 Pac.

of the proceedings. See City of Pasadena V.,

526 (1927); Tehama County v. Brian, 68 Ca1.§57, 8 Pac. 673 (1885); City of

Los Angeles v. Oliver, 102 Cel. &pp. 299, 283 Pac. 298 (1929). This is so

even in those caszes in which the condemnor takes possession of the property

prior to judgment., See City of Los AggelesiW. Tower, 90 Cal. App.2d
1

869, 20k P.2d 395 (1549). This amendment mgkes no change in these principles.

The second paragraph of this subdivisidn states the established judicial

construction of the deleted languege requiring that "compensation shall be

ascertained by a jury, unless a jury be waived, as in other civil cases in

a court of record, as shall be prescribed by law." See City of Los Angeles

~105- ?\“\\\
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§ 1k
v, Zeller, 176 Cal, 194, 167 Pac. 849 (1917). 1ith respect to the
requirement that the power of eminent domain be exercised through judicial

proceedings, see Wilcox v. Engebretsen, 160 Cal, 288, 116 Pac. 750 {1911);

end Weber v. Board of Suprs. Sonta Clara Co;, 59 Cal, 265 (188l). Regarding

the assurance of trial by jury in condemnation and inverse condemnation

proceedings, see Vallejo etc. R.R., C2. V. Réed Qrchard Co., 169 Cal. 545,

147 Pac. 238 (1915), and Highland Realty Co.év. San Rafae, 46 Cal.2d 669,
298 P.2d 15 (1956).

The purpese of making the second paragtgph "subject to the provisions
of Section 23a of Article XII" is to prevent any implication that Section
23a is superseded by the readoption of this section, Section 23a.empowers
the Legislature to authorize the Public Utilities Cormission to determine
the compensation to be made in takings of pﬁblic utility property. Section

23a is limited in application io property thet is already devoted to a public

use. See 8.H. Chase Lumber Co. V. RyR, Cgm?ission, 212 Cai, 691, 300 Pac,
12 {1931). The procedure for determining jﬁst compensatlion adopted pursuant
to Section 23a (see Public Utilities Code Bections 1401-1421) is not
exclusive and is an alternative to proceedings under Title 7 (commencing
with Section 1237) of Part 3 of the Code of. Civil Procedure. Further,

in cases in which compensation is determin%d by the Public Utilities
Coammission, the procedures of the Code of C%vil Procedure other than those
for assessing compensation are avalleble to;the parties. BSee Citizen's

Utilities Co. v. Superior Court, 59 Cal,2d 805, 31 Cal. Rptr. 316, 382 P.2d

356 (1963). This emendment makes no change in these rules.
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§ 14

Subdivision (b}. This subdivision restates the existing authorization

for the teking of immediate possession in right-of-way and reservoir cases,
except that the subdivision has been extended to include all govermmental
entitlies and agencies. The former 1anguage§incluaed most, btut not all,
public entities, and created. serious qpestions whether or not particular

entities were ircluded. See Central Contras Costa etc. Dist. v. Superior

Court, 34 Cal.2d 845, 215 P.2d 462 (1950).

Subdivision (c). This subdivision is hew. It removes any doubt
whether the lLegislature may authorize posse%sion prior to judgment in cases
other than those provided for by the amendments of 1918 {rights-of-way)and

1934 (reservoirs). See Steinhart v, Superior Court, 137 Cal. 575, 70 Pac.

629 (1902). Compare Spring Velley Water Works v. Drinkhouse, 95 Cal. 220,

30 Pac. 218 (1892); Heilbron v. Superior Colrt, 151 Cal. 271, 90 Pec. 706

(1907). See alsc 3 CAL., LAY REVISION COMMIN, REP., REC., & STUDIES, Recom~
i » 2 e

mendetion and Study Relating to Taking Possession and Passage of Title in

Eminent Domain Proceedings, at B-1 (1961).

supdivision {d)., This subdivisicn makés explicit the requirement that,

before possession or use of ‘property is taken, there be a deposit of the
probable amount of campénsation thet eventuélly will be awarded in the
proceeding. The subdivision also adds & requirement, not heretofore imposed
by this section, that the funds be available to the property owner, rather
than merely be  goposited as security. The subdivision thus accords with
decisions of the California Supreme Court h¢lding that, before property is

taken, compensation must be paid into ccurtgfor the owner. 5See Steinhsart

v. Superior Court, 137 Cal. 575, 7O Pac. 629 {1902). The subaivision con-

templates that the amount to be deposited be determined by the court, rather

than by Jury, and in-accordance with such p#ocednre o& nay be provided by

legislation.
~107-
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§ 1k

Language deleted. In deleting the second portion of the first sentence

of this section, this amendment eliminates language prohibiting "appropria-
tion" of property in certain cases, "until full compensation therefor be
first made in money or ascertained and paid intc court for the owner."

This language adds nothing to the meaning of subdivision (a)(l), See

Steinhart v, Superior Court, 137-Cal. 575, 70 Pac. 629 (1902). A more
explicit requireqent is imposed’ by new sgbqivisiap (a).

Also deleted is the language requiring that, in certain cases,
compansation be made "irrespective of any benefits from any improvement
proposed."” This requirement respecting the offsetting benefits has been
held incperative because of its confliet with the egual proteetion clause
of the Fourteenth Amendment t5> the Constitution of the United States. See

Beveridge v, Lewis, 137 Cal. 619, 70 Pac. 1083 (1902); People v. McReynolds,

31 Cal., App.2d 215, 87 P.2d 734 (1939). In deleting the language, this
anendment clarifies the power of the Legislature to deal with the offsetting
of benefits in eminent domain proceedings. The subject is now governed

by Section 1248 of the Code of Civil Procedure.

The provisoc to the first sentence of this section, and the next
Pollowing sentence, dealing with "irpedicic possession" in right of wey
and reservolr cases are superseded by subdivisions (b), {¢), and {d).

In deleting the last sentence of this section, this amendment eliminates
the provision that, in effect, property may be taken by eminent domain for
certain logging or lumbering railrosds, and that such taking constitutes
the takér a common carrier, This provision, added in 1911, has never been
construed or applied by the California appellate courts., Takings for the
purposes mentioned in the sentence are authorized by Section 1238 of the

Code of Civil Procedure and Section 1001 of the Civil Code. The portion
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of the sentence making the taker a common carrier is merely an instance of\_
a broader proposition inherent in the nature of the power of eminent domain.

See Traber v. Rallroad Commission, 183 Cal. 304, 191 Pac. 366 (1920);

Western Canal Co. v. Railroad Commission, 216 Cal. 639, 15 P.2d 853 (1932).

Deletion of the sentence is Intended to cla}ify, rather than change,

existing law.
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