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11/7/66 

Memorandum 66-68 

Subject: study 36(L) - Condemnation Law and Procedure (Possession Prior 
to Final Judgment and Related Problems) 

BACmmOUND 

At the October meeting, the C~ission was unable to take action on 

the various policy questions presented by this recommendation because only 

three or four members were present when the various questions were discussed. 

The Commission rer;tuested that we identify the major policy questions and 

the considerations pertinent to them so that they could be discussed at 

the November meeting when more members of the Commission were present. 

GENERAL POLICY QUESTIONS 

Constitutional Amendment 

The State Bar COJ:Dllittee unanimously objects to the proposed constitutional 

amendment. In discussing this matter at the October meeting, the Commissioners 

present took the view that a constitutional anendment should not be submitted 

to the 1967 legislative session. They concluded that there was little 

chance of obtaining approval of such an amendment in 1967 and that perhaps 

the matter should be left to Cohe Constitutional ReviSion Coltollission. 

It was also concluded that the attention of the Commission should be 

directed to drafting appropriate statutory provisions dealing With 

possession prior to judgment and related problems with a view to possibly 

submitting reco~~ended legislation on this subject to the 1967 session 

Without a constitutional amendment. Members of the Commission present at 

the October meeting indicated that they wished to review Steinhart v. Superior 

Court, 137 Cal. 575, 70 Pac. 629 (1902), and Hci1bron v. Superior Court, 
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151 Cal. 271, 90 Pac. 706 (1907), be~ore making a decision on whether to 

take the position that the recommended legislatbn would be c~nstitutional 

under the existing constitutional provision. The opinion in the Steinhart 

case is attached as Exhibit III (green); the ~pinion in the Heilbron case 

is attached as Exhibit IV (bu~~). The staf~ believes that the Steinhart 

decision is based:m the ~act that the property owner was not entitled to 

draw down the deposit, not on the ~act that the determination as to the 

amount ~f the deposit "Ias not made by the jury. It is also noted that the 

two amendments to the Con~titution to authorize immediate possession in 

right o~ way and reservoir cases were needed to authorize immediate 

possession without permitting the property ::>wner to draw down the deposit. 

Hence, the existence of these two amendments does not necessarily lead to 

the inference that immediate possession cannot be extended t~ other cases 

without a constitutional amendment i~ the property :Jwner is pemitted to 

draw down the deposi t be~ore he is required to surrender possession ·of the 

property. 

The sta~~ recommends that the C~~issi:Jn not submit a constitutional 

"''1endment on this subject to the 1967 legislative session. VIe see no 

chance ~:Jr legislative approval o~ such an amendment and, because ·o~ the 

strong objections of the State Bar Committee and others to the amendment, 

we doubt that it would be approved by the people even i~ the Legislature 

could be persuaded to submit it to the people ~or approval. At the SaLle 

time, i~ a recommendation is made to the 1967 session, we believe it should 

include a discussion ::>~ the constitutional problem and include a recommended 

constitutional amendment. The recommendation should include a statement that 

the Commission has concluded that the right to possession can be extended 
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c 
v,ith:lUt a ccmstitutional amendment and that the Commission does not 

recommend that a constitutional amendment 8n this subject be submitted at 

this time because the matter is one .that· should be considered by the 

C'8nstituti8nal Revision Commissicm in connection with its overall revision 

of the Constitution. 

We suggest that you read the Steinhart and Heilbron cases, together 

with the analysis 8f the pr8blerJ in the research study, to see if you can 

support this conclusion. 

Submission of legislation on this subject to 1967 Legislature 

The four members of the C'8rn:lission who were present when this matter 

,laS discussed at the Oct8ber meeting were unable t8 reach a decision on 

whether legislation on this subject should be submitted to the 1967 

legislative session. 

It was pointed out that Bubr.lission of leGislation on this subject to 

the 1967 legislative session WJuld present to the Legislature one contro­

versial area of the entire topic and would permit the Legislature to decide 

the policy questions involved in this area before the entire comprehensive 

statute was drafted. The decisions made in the 1967 session could be taken 

into account in drafting the cOL1prehensive statute. Having decisions on 

the immediate possession policy questions would be helpful in deternining 

"{hat approach to take on other related provisions. Even if the recommended 

legislation were not enact~d by the Legislature, the experience would be 

helpful in determining what recommendation to suboit in 1969. 

On the other hand, it Nas pointed out by Hr. Huxtable (representing the 

State Bar C::>mmittee) and others that the decisions '::>n the policy questions 

involved in immediate possession are dependent in part on what action is 
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taken on compensation. For example, immediate possession is les8 obJectlonab.le 

if moving expenses are allowed in all cases and if compensation is made for 

losses directly related toche shortness of the time allmled for the move 

from the property being taken. It was pointed out also that the general 

reaction to the recoIT@ended legislation on the part of the state Bar Committee 

was negative and that it is unlikely that it can be enacted if the State 

Bar objects. A recommendation covering all aspects of eminent domain--the 

comprehensive statute--would, on the other hand, present a balanced package, 

not just a package that would be regarded as detrimental to the property 

owners. 

~,o members present at the October meeting took the view that the 

Commission should attempt to draft legislation on this subject for the 

1967 session. However, one of these members--Mr. Ball--took the view that 

he would approve such legislation only if substantial changes were made 

in the recommended legislation and we fear that such changes would result 

in lC3islation that would not be supported by public agencies. More 

important, changes of the nature suggested by Mr. Ball would require a 

substantial redrafting and reconsideration of the entire procedure in 

immediate possession cases and will delay completion of llork on this aspect 

of the subject until a time that ,ull not permit us to submit a recom­

mendation to the 1967 session. 

The staff has concluded that we should not attempt to prepare legis­

lation on this subject for the 1967 session. Much as ',e would like to submit 

a recommendation in 1967, we believe that the general adverse reaction of 

the State Bar Committee requires that we make a careful reexamination of the 

entire proposal. Significant changes will no doubt be needed to devise 

legislation that would meet with the approval ~ minimize the objections 

of the State Bar Committee. _ ,. 



/'. 

The staff has attem~ted to revise the proposed legislation to make 

the changes we believe are needed, but we do not believe that the 

Commission should ap~ove a recommendation on this subject without substantial 

additional consideration by the Commission. Since me belicve that this 

will requirc consideration at a number of meetings, we see no possibility 

of submitting a recommendation in 1967. In fact, even if a recommendation 

were approved at the November meeting, we doubt tha~G it would be possible 

to have the printed pamphlet available before March 1, 1967. This would 

mean that the Legislature would have little time within which to give the 

recommendation the consideration it will require. 

Accordingly, the staff recommends that the Comnission continue to work 

on this aspect of the subject with a view to publishing a tentative recom­

mendation and research study. You will recall that We followed this practice 

on the Evidence Code. l,e have already determined to follow this procedure 

on all other aspects of eminent domain. After we have published tentative 

recommendations and research stUdies on all aspects of the subject, we 

will then prepare the recomnendation that will propose the enactment of the 

comprehensive statute. 

PHOPOSED CONSTITUTIONAL AMENDMENT 

With respect to the proposed constitutional amendment, the State Bar 

Corrmittee has suggested that it might be possible to ncend Section 14 

of Article I to specify the additional cases in which illJJlediate t'ussession 

would be available. In other words, the existinG immediate possession 

"proviso" WGuld be extended to include certain takinGs, such as thorc for 

school purpOGCS, which would warrant immediate possession. robe Commissioners 

-5-



present at the last meetinG generally took the view that this was not 

feasible and that we should adhere to our approach of bringing the entire 

matter into legislative competence insofar as praci;icable. For the last 

several meetings no significant suggestions for change in the form of the 

amendment have been lI'.ade. The staff therefore recolr.lllends that the 

existing proposed amendment be retained whatever action the Commission may 

take as to a recommendation to the Legislature. Consideration should be 

given, however, to deleting from the proposed amendment any mention of 

takings for right of way or reservoir purposes. 

AMENDMENTS 

Code of Civil Procedure S ction 1247 (page 16) 

Subdivision (4) of this section (added in this proposal) has been 

rewritten in the interest of clarity. The subdivision merely restates 

case law and certain language contained in Code of Civil Procedure 

Section 1254 (repealed in this proposal). The subdivision is intended 

to state the relatively simple proposition that after the filing of s. 

complaint in eminent domain, the condemnation court determines and enforces 

the right to possession as between condemnor and condemnee, and that other 

actions, such as unlawful detainer, are precluded. In the form shown, the 

subdivision is acceptable to the public agencies and others. 

Code of Civil Procedure Section 1249 (page 18) 

Subdivision (b) of this section and the po~cions of the Comment 

have been rewritten as a result of the discussion at the last meeting. 

Previous drafts of this subdivision have attempted to deal with the proble!"_ 

in terms of increases or decreases in "market value" prior to the date of 

valuation. This draft, in keeping with the suggestion of the State Bar 

Colr.lllittee, is calculated to achieve the same effect, but address the 
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problem in terms of factors to be considered in determining the "actual 

value" of the proJlerty, under subdivision (a) of the section, on the date 

of valuation. 

Attached as Exhibit I (pink), for JlurJloses of comparison, are 

Sections 601-604 of the Pennsylvania Eminent Domain Code. The significant 

language in Section 602 requires that market value be determined "immedi­

atly before the condemnation and as unaffected thereby." That entire 

section, however, merely states the general "before and after" approach 

to determining compensation. In contrast, Code of Civil Procedure Section 

1248 requires separate determination of the value of property taken, 

severance damages, and benefits. However, indicating the factors 

to be considered in determining "actual value" under subdivision (a) of 

Code of Civil Procedure Section 1249 achieves the same effect as Section 

602 insofar as this problem is concerned. It should be noticed, however, 

that notwithstanding Section 602, Section 604 of the Pennsylvania C de, 

also states the principle of disallowing changes in market value prior to 

the date of valuation "due to the general knowledge of the imminence of 

condemnation. " 

There are obvious problems in stating precisely the factors that are 

to be disallowed in determining "actual value" on the date of valuation. 

The statement of the four factors in this araft may overlap or be subject 

to improvement, but each of the subparagraphs is of some significance. 

Attached as EXhibit II (yellow) is a succinct article from the 

Santa Clara Lawyer dealing with this problem. The essential points to 

the article are (1) that there is a significant, remediable problem in this 

area, and (2) that existing case law is confused and does make an unfair 

differentiation between cases of appreciation in value and cases of 

depreciation in value. 
-7-
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Code of Civil Procedure Section 1249a (page 22) 

This section, which prescribes the date of valuation, has been revised 

to eliminate the six months compromise reflected in previous drafts. The 

reaction to that proposal by the State Bar COmmittee, the public agencies, 

and even the property owners was essentially negative. Under this draft, 

existing law is retained except that the condemnor can assure itself an 

early date of valuation by depositing probable just ccmpensation. Similarly, 

the result of the MUrata decision is reversed, unless the condemnor deposits 

the amount of the award following the first trial. 

Code of Civil Procedure Section 1255a (page 33) 

In subdivision (c) of this section, which deals with recovery of 

expenses upon abandonment of the proceeding, the language following the 

paragraph (2) has been rewritten. The public agencies object strongly to 

the allowance of any expenses, including attorney or appraisal fees, prior 

to the filing of the complaint. The Commissioners present at the last 

meeting took the view that such expenses should be recoverable if they are 

"actually and reasonably incurred as a result of the proceeding to take the 

property." Admittedly, the language leaves a measure of discretion to the 

court. 

Chapter I (Sections 1268.01-1268.10)(Page 42) 

This chapter dealing with the depositing of probable just compensation 

prior to judgment has been generally approved by most commentators. Un-

fortunately, the chapter doesn't accomplish much apart from its relationship 

to "in-.mediate possession" (Chapter 2) and some sort of provision for the 

·j~~Bititg cf probable compensation at the option of the condemnee (Section 

1269.05). The public agencies have indicated reservations about the 

liberalized bonding requirements, butthe Commissioners present at the last 

meetings were not disposed to change tbe existing draft. 
" -' -



In section 1268.02 (paGe 46), a nev third sentence has been added 

to pemit the ccurt to stay its redeteml1:aticn of_"~rotable compensation 

pending its disposition of a motion for a nev trial. 

In Section 1268.05 (page 51) a minor technical change has been made in 

the last sentence to permit the court to stay its redetermination of probable 

compensation pending its disposition of a motion for a nev trial. 

Chapter 2 (Section 1269.01-1269.07)(page 58) 

This chapter contains the de key provisions in the recommendation. 

The Commissioners vill recall that previous drafts have reflected three 

distinct forms of immediate possession, as follows": 

(1) Existing practice in reservoir and right of way cases (Section 1269.01} 

(2) Ex parte procedure, with a motion to modify, in all cases in which 

the resolution to condemn is conclusive of any issue of "public necessity;" 

(Section 1269.02) 

(3) Immediate possession in all other cases by noticed motion 

procedure (Section 1269.03). 

This draft has been revised to limit Section 1269.01 to the agencies 

mentioned in the Constitution, to merge the second and third categories, 

and to provide noticed motion procedure for this category (Section 1269.02). 

A new Section 1269.03 dealing with appeals has been added. A possible 

alternative to either ex parte or noticed motion procedure that WDuld 

probably be acceptable to property owners is outlined hereafter; 
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Alternative scheme for immediate possession 

1. The condemnor, whether or not entitled to take Lnmediate possession, 

is authorized to deposit the anlOlmt it believes to be the probable just 

compensation. Upon making such a deposit, the condemnor shall serve on 

each party having an interest in the property, a copy of the appraisal 

report upon which the deposit is based. Upon motion of the condemnor or 

any party having an interest in the property, the court shall determine 

the amQunt of probable just corapensation and the condemnor shall thereupon 

deposit such additional amount, if any, as is required to bring the 

deposit into conformity with the court's determination. 

2. After a deposit of probable just compensation has been made (the 

amount originally deposited or as determined by the court), the condemnor 

may apply on noticed motion for an order for immediate possession. 

3. If immediate possession is sought for a right of way or for 

reservoir purposes, the court shall hear such motion within five 

days after service thereof, shall determine the amount of probable just 

compensation and fix the effective date of the order for possession, which 

date shall be not more than 30 days after the date that the notice of 

the motion for the order of immediate possession was served on the party 

in possession of the property and the court in exceptional circumstances 

may shorten the time to not less than three days after such service but 

not in any event before the hearing of the motion •. 

4. If immediate possession is sought for some other purpose, the 

court upon such motion shall determine the amount of probable just 

compensation and fix the effective date of the order for possession, such 

date shall not be earlier thru1 30 days after the date that the notice of 
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the motion for the order of Dillnediate possession is served on the party 

in possession of the property. In determining the effective date of 

the order for possession, the court shall weigh the hardship to the 

condemnor and condemnee. 

5. Security is required for any amount withdra1-ffi that exceeds the 

amount originally deposited by the condemnor .• 

lolicy questions 

The prinCipal decisions that must be made with respect to the chapter 

are (a) the extent, if any, to ~lhich the existing authorization for 

immediate possession is to be broadened, and (b) the procedure to be 

provided (1) for cases in which such possession is now authorized and 

(2) for such additional cases as may be brought within the authorization. 

The Commission heretofore has taken the position that early possession 

should be available in all cases except for the rather unusual instances 

of so-called "private condemnation." The Commission has also generally 

favored ex parte procedure with liberal pIOvisions for modification at the 

behest of the property owner. The State Bar Committee opposes any extension 

of the area of immediate possession and particularly opposes ex parte 

procedure. Mr. Ball indicated at the last meeting that he favored the 

extension of immediate possession, but only if the property owner is 

assured notice and a right to be heard before the order for possession is 

made. The public agencies, of course, are adam~~tly opposed to any 

substantial changes in procedure in those cases in which immediate possession 

is now available. 

This draft is suggested by the staff simply as an alternative and as 

a compromise. Another possibility would be to work out a scheme in which 

the property owner and his counsel, if any, are notified of the application 
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for an order for possession. On his demand, he would be given an 

opportunity to be heard on the queotions of the right to take, the amount 

of the deposit, and the date of possession. 

Public agencies generally take the position that the allowance of any 

discretion to the condemnation court vitiates the benefit of imDediate 

possession by elimina.ting any certainty as to the date on which the 

property will be available. It seems probable that they would be successful 

in resisting any change in existing practice in right of way and reservoir 

cases. On the other hand, property owners probably can object successfully 

to ex parte procedure in the area to which provisions for immediate 

possession are extended. The staff, therefore, recommends the compromise 

reflected in the dr-aft. 

Section 1269.05 (page 73) 

Subdivision (a) of this section has been changed to deal with the 

problem of the small dwelling on the large plot of land. The effect of 

the change is to require deposit of the value of the dwelling and of 

"so much of the land ••• as may be required for its convenient use and 

occupation." This standard is taken from the nechanic's lien law. 

Previous drafts of this section have entitled the condemnor to an 

order for possession effective 30 days after its making the deposit of 

probable just compensation. The State Bar Committee objected strenuously to 

that feature of the section. The objection was that, faced with a loss of 

possession within 30 days, no property owner would make the motion authorized 

by the section. This draft attempts to deal -,Ii. th the problem by providing, 

in effect, that the making of the deposit does not entitle the ccndemnor to 

possession. Under Section 1269.06 (page 75), however, the condemnor is 
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entitled to possession if the property owner vlithdraws the deposit. 

As no interest accrues on the amount deposited after the deposit, the 

homeowner vlOuld have no undue incentive to leave the 3Jllount on deposit. 

And, of course, most condemnors could invoke tlle immediate possession 

procedures of Sections 1269.01 or 1269.02. 

All public agencies are strenuously opposed to this section or to any 

provision requiring a deposit of probable compensation at the behest of the 

property owner. The Commission as present at the last meeting, however, 

flere disposed to retain this section if the two problems mentioned above 

con be overcome. 

Respectfully submitted, 

Clarence B. Taylor 
Special Condemnation Counsel 
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ElCHIBIT I 

86 Eminent Domam Code , 

ARTICLE VI 
Just Compensation and Measure of Damages 

Section 601. Just Compenaation.-The condemnee lIhall be 
entitled to just compensation for the taking, injury or destruc­
tion of his property. determined as set forth in this article • 

. Conunent: 
Tbil aeetion. iii derived tron, the Pennsylvania Constitution, Ariiele I, 

§10, and Art/cl. XVI, f8, and huli.ote. that just c<tm~n."ti.n i. defined 
and i. In be" determined •• oet forth in this article. 

Section 602. Measure of Damages.-Just compensation shall 
consist of the difference between the fair market' value of the 
condemnee's entire property intereat immediately before the eon· 
demnation and as unaffected thereby and the fair market value 
of his property interest remaining immediately aft~r slirh eon­
demnation and as affected thereby, and such other damages as 
ere provided in this erUde. ' 

In case of the condemnation of property in connection with 
any urban development or redevelopment project, which prop· 
erty is damaged by subsidence due to failure of surface support 



Sections 6()1-(J03 

l-.;sulting from the exi~wnce of mine tunnels or pass&lf\lways 
u~tbe said property, or by reason of fires occurriug.in said 
mine tunl!.Clla. or pa. .. -.ageways or of burning coal reCuse banks 

"the damage reawting from such Bubsidence or· ,underground 
'Ikes or burn; ng coal refuse hunks shall be exeluded in deter­
mining the Cair market value of the condemnee~s ~ntire property 
intet~at therein immediately before the condemnation. 

Comme"tll.= 
Thi. _.ion .. t. fonh what da ... age. tho ... ndeMnee ia entitled to whoa 

hi. property ill condemned. The firat paragrapb <If thi. _tion codifie. ""iot­
ing case law· '" adopting tho ""before and af1.cr rule," which is firmly en· 
trenched in '.claw, Br."", ~. C .... "'OltWcaitl>. 399 Pa. 11iQ (1960). and adda 
oth.r.-ite .... of d&llUlge8 ... provided in Seelio ... 608, 609. 610, 611, 612, 613 
and 614. 

Section 603. Fair Market VAlue.-Fair market value shall be 
the Price which would be agreed to by a willing and informed 
seller and buyer. taking into consideration, but not limited to, 
the folloWing facton: 

(1) Tho,present uee of the property and its value for such uae. 

(2) The l»4Ihe&t and best reasonably available use of the prop­
erty and its ,.qjue forauch use. 

(3) The TIlIlCbinery. equipment imd fuctures forming part of 
the real estate tlIcen. 

(4) Other facims as to which evidence may be offered as 
provided by Article VII. 

Commeut: 
This oetUon i. intel)<\ed to enlarge the traditional dofinltioD of fair 

market value' to eonfonn '. to modern appraisal theor)l' "nd practice, which 
difl'erentia!ea between marlle* pri ••• which i. the price aetually paid for 
a property Ul!4or condition.· txioting at a cerialn date regardltio of pres­
sures. motives Ot" intcm~noer end market val*,*" wbich is what a property 
i. actually wo .. th, a thcorctitAl. figure which asaUJJlea a market among logi­
CAl buy"n under ideal eonditloco. 

This aeetion contemplate. t\J,'lIt a "wining" aeJl ... and huyer. Thle ........ 
that neither i, ,under- abnormnlr;preasure or eompulaionJ and both ha ... e a 
reasonable tinu> within which to·.aet. 

Soeondly,: It contemplates an '\'inlo>me<l" Hiler and buyer, which means 
that bGth are; in, poaseWon of all tbe faete n-....ry to JIl8ke .... inte1lI", .. t 
judgment. 
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. CIa" .. (1) will permit coalideraUcm of aD7 apeelal Yal1Ie the ""'mr 
81117 loa". foP Ita exbtIna ..... 1",,11 .. 11.., Im~ UII~ N1ated • 
that u"" and, III eonj"notlan with the pNYialoal of $eeIIon '101 (J) (I"). witt 
provide tor proper valuation of apeeIaJ .... propeRIeo, IIICh .. ohare_ • 
• hleh have no ........ 11 market, beta_ " proup_ a ~ who -U 
poachaae It tor Ita existing 11M. 

CI_ (2) permila the traditiouJ. conlldention of the p.opert)o'a .. al .. 
tor the hllheat _ best 11M to wldeb It II adapted ud •• pallle of ...... 
ulOd. proyfded nolo 11M I. reaacmabJv pallable. If It I. claimed thet the 
prope..., II more .. alDahle tor • _ other than Ita ulaUq _. It ...... 101 
be .hown that oueh .... Ie raa_ably ....n&bIe after _lderl,.. the exlal>­
t,.. Imp_.aU, the demand III the madoot, the ouppIy of .-petiU .. 
p70pertJ tor auoll ..... the .......... and all other ........ 1117 perU .... , factors. 
ExlotInl' IIODiDl' W01IIcI orcIInarl\y he _traW..,. blat 6YIdefteo _ he d­
of a ouJIIelent proballiHtJ of • ohaqa la IOnlq .. to he reIIaeted III III&I'Mt 
prieea of limllArlJr lODed proporlk!o. See 8 ......... C-alI.\, 412 Pa. 
15 (1963). 

Cla11M (8) Ia III aCoord wllb ""iltiDl' la. IInce It ... u .... thet the 
maehlnery. oquipmant _ Axturaa an part of tho raaI prope.ty.bR. Bet 
Dis .. GtId Jim. hortI Co. ... PWleUlpIIiII, 8 DIn. R. ao (1898). and aIM 
PIoUeU".,. &: ~ RoiInH Co. ... G .... U3 PL 11( (188G). 

CIa.... (") Will Included III orcIor • IUIre It olear Ibat In ~ 
lair markat .. aI .... an mattu. width "'117 prope'l7 he inlrod ..... lIl ...... 
dence .1 provided In ArtIcI. VII of thl. I'Ct _ be considered. 

It is n<K Intended bJ Ibl. aoetion to ..... 1 .taw ... provldtq tor tilt 
OOII.IideraUcm 01 adiltIollai taetora or criteria. See. tor example. ....... 
ClaM County Port Authority Act, 1966. April G. P. L. (1M6) 1414, at 
all\ellded (65 P. S. §551ot oeq.l. 

Section 604. Etrect of Immmer,ee of Condem.J:tAtiOll.-Any 
, wnge In the fair market value prior to the date of condemna­
tion which the condemnor or condemnee establishes was BUb­

stalitially dUI! to the general knowledge of the imminenee of COli­

demn'tion. ,other ttut.n that due to ph:yBical deterioration of the 
property within the reasonable control of the condenmee. 8haII 
be ~rded in deto!rmining fair market value. ' 
o...eIIt. . 

Tl\1o aaeUcm fa ...... AlthnuI'It It baa DO _"tappa" la ftfotlllif ft. 
tile laDlrIlap 01 Ibl. tooUon \0 ba'ted on lb. lanllWlR'l In 01_ .. 1'ffwM. 
I .... •. C_,.HltA. S9\I PL 268 (1080). at _ 2'1:1. where tho _rt 
.... tile ph .... ~ .. nerA1 Imowlodge of Iha """'I ........ of ••• eo .......... 
tIoft •••• " In _ ...... ..mdemnae. 1II1F ... an eeonomIt !nat heca .... ., 
an aDnou.....,.t of "'" proposed .ond .... atloftbJ the _denmo-t prior • 
the _al .' Io."atio>n. Wh ..... .,..,11 aftllOllJlOOlMJlt I .... d. and p"bllolaod. 
wh~" may ~ _al yes .. before &be actual eondemnatlan. the tenanta ., 
Iho <o'od ........ __ out .t' faU to ~ ... w tholr 10 ... nd .... t.eoInta ean. 
Bot be obtained ~ of .... "ropoaed eo ...... natloft. U ..... theM colllll-

I 



SectiOns 601,..006 89 

tID .... tho propertY which i. to be COlIdemnod i. oconomieall,. dctorioratod 
tbl'OU#h no fault of the owner~eondcmnee. and RI a ton8CqUCl1ce, at. tile 
time of aetunl condemnation. the amount of dam_. ma,. be aft'ected to tile 
dotrirn<!nt of &be innocent condoom .. becau .. of lack of tenants or because 
tile tondomnee Will f ...... d to .... ot at lower nmtala tor abort to....... TIti.· 
_;ion pcl'lJllu the condoDlDcc to show thcBa economic ..... u_n ... io ord •• 
to prove wbat hi. damages wuoll, are at tile dOlte of . tokin«. On'&be otbo. 
hand, in man1 ..... an "nnoo .......... t of &be proposed. COIIdeanatioD _ 
aa inll"tlon <if propcm .... Iu •• and III a reault tho cond .......... .....,. haYe to 
P81 more lor &be condomllCd property. The condolD1IOI' may ahow thla In­
crease I. the value of &be .... ,<\eIMed proparlr'. AAy "'\ine or inc:reue ill 
tho fAir marbt. value eaUMd :,y the pnerallmowledp of the inoml_ of 
the conclemnaUon ill to be dl. _rdod. 

PbyaIeaJ. c\otIrioratloD of. ;he p.O)Iert7 which DlDJ occur been .. of the 
Immi_ of th.- ............ t·>D to alao to be dlaretrarded 1ft dototr .Dln« 
fair .... rkat •• 1110 if the .... .; .... _ hal acted ....-ably IB 1IIalD~ 
MId protecdnc bl. property. 

/ 
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EXHIBIT II , 

CONSEQUENCE OF ANTICIPATED 
EMINENT DOMAIN PROCEED· 
ING~IS LOSS OF VALUE 
A FACTOR?t 

William Anderson* 

As a practical matter, months and year~ usually elapse between 
the time when preliminary plans for a particular project are an· 
nounced by a public agency and the time when the summons initiat­
ing a.n action for condemnation of land required for the project 
issues. During the intervening period, the inhabitants of the affected 
area are usually aware 0: the nature and eil:tent of the project and 
if it is of a kind that would he injurious to the area, the fact of its 
Imminence hangs, as one writer has said, u • .• like the sword of 
Damotles over the heads 01 the landowners ..... " This circumstance 
cannot fail to diminish the value ol their land. When the public 
agency subsequently attempts to condemn the land required for the 
project, should it receive the advantage of such a depreciation in 
value, or should the extent of such depre¢iatiOIl be determined in 
order that it may be restored to the landowner? During 1963, the 
District Court of Appeals considered this question on two ceeasiODS 
within the space of six months and reached disparate conclusions. 

In City of Oaklamlll. PIl1'Iridge2 (decided by Division 2 of the 
Second District on March 20, 1963), the court, referring to two 
earlier cases,· held inadmissible evidence that the prospect of a 
freeway had "blighted" the property in question and reduced its 
income potentia!.' To admit such evidence, the court said, would 
be to indulge in "unfathomable speculation"" In Ptopk 1/; LilltJrd" 
(decided by the Third District on August 15, 1963) counsel for the 
condemnee had asked a State right-of-way agent on ClOSS-eDlDlDA­
tion if the State had not been threatening to close various ac:ces& 

t The ¥iowa expres&ed b ..... n are u.o.. oj the author aDd do _ D. 
ideel those .f the Clly of Ho."talll View, California. . 

• A.B. 1956. LL.B. 1959, tlDivcnity of Call1onlia; Member, Call1omir. Bat. 
AIsiswII Clly Auomcy, Mountain V_, CaHf4rnia. C" 

1 4 NICUOl.S, ~ B .. o-, D."..;,J112.31S1 fR.;,. 3d ed. 1.¢. 
2 214 Cal. APi!. 2d 196, 29 Cal. Rptr. 388 (1963). . 
a.Peopie v. Lucas, 155 Cal. App. 2d 1, 3l? P3d lot (1951); AtdUtoa, T. 6: 

Sl'.lt.R. v. Southern Pac. Co., 13 Cal. App. 2d 505, 57 P.2d 575 (19~). 
, U4 Cal. App. 2d .1 202-03, 29 Cal. apt< •• , :192. 
I U4 Cal. App. 2d .1 203, 29 Cal. Rptr •• , m. 
• 219 Cal. API>- 2d J6i, 3.) CaL ltptr. 1&9 (1964). 

3S 
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open'RCI' aad take portions of the property in question during the 
previous 10 years. The lower court sustained an objection to the 
question' and the court affirmed the ruling, but indicated, referrfug 
to a recent case,· that if there bad been some evidence of threatened 
condemnation or of a depression in the market value " •.. (p)roperly , 
framed and with a foundation-laid inquiry, cross-examination of an 
adverse witness on this subject would have been proper.'" 

Section 1249 of the California Code oj Civil ProcedUre provides 
that the 'measure of compensation for property taken in eminent 
domain proceedings is to be the "actual value" of the property at 
tile tlme of the issuance of the summons, except that if the case is 
not tried within one year of the commencement of the actlon and 
the delay was not caused by the condemnee, the measure of dam­
ages shall be the "actual value" of the property at the time of the 
trial,l° It is well settled in California and elsewhere that "actual 
value" is ordinarily measured by "market value,"" and that "market 
value," ill turn, is estimated with reference to the uses to which the 
property is adapted." The burden of proof of market value in Cali­
fornia and most other jurisdictions is on the oondemnee." Thus the 
issue raised by the Partridge and Lillard cases, cast in terms of ap­
plieable law, is: If an announcement of projected eminent domain 
proceedings abridges the uses to which the subsequently condemned 
land Is adapted, may the condemnee introduce evidence of this 
abridgment, so that it may be excluded as a factor in the determina-

, 219 Cal, AJ>II. 2d at In. l3 Cat Rplr. at 194. 
• Bum>. P"". School DisL v. Metrim Corp., 1)6 Cal. App. 2d 255, I Cal. Rpir. 

2SO (1959). ' 
• 219 C ... Ai p. 2d at 3)7, 33 Cat Rptr. at 194. 
1. CAL. ec- Clv. 'PRO<:. I 1249 provides in put: 
For the J>WPC;St of Il55Cssing compensatiob. and da.m:1gU tbe ritbt thereof 
mall be dcer.u:,!. to have accrued Ilt the date of the issua.nce o.f l\lmraom. a.ad 
its actual "diu'. At th.:.1.t d3.te shall be the measure of compeftSatioJl for aU 
property to be adually taken and the basis 01 damages to properly not 
actually take, but injuriously a.tfccted, in all C15eS where damages '''0 
allow-td as PIO·rI~ded in sectio.n one thousa.ad two hundred. forty--clght: 
provided j that h. any case in wbich the iss.ue .is Dot tried wUhlD. ODe year 
;.fter the dale of commencement of the nction., unless the deby is caused 
by the. defendan~. thlt compensation and d.1.m:1ge5 shall be deemed to 
have ouurred at he date: (If the triaL 
11 50<, "I, People Y. LaMacchia, 41 C.l. 2d 738, 751, 264 P.2d 15, 24 (195.1); 

S ... Diego LaAd " To'". Co. y, Ne.t., 78 Cal. 63, 68, 20 Pac. 312, 37S (1888); 
UlIit<d Slates y. Polly Motor Co., 327 U.s. 312, 379 (194!). 50< ..... cited 4 
N1ClIOLS I ",. cit • • ,'4 ll!)te 11 I 12.1 n.ll. . 

1: See-J t..,f'1 Ptl)ple v. LaMaC(;hia, 40 Cu. 2d 738, 7SI, 264- P.Jd 1St U (1956); 
People v. Oc<an Shure 1UI. .• 32 Cat, 2d 406, 425. 196 P.ld 510 (194!); 0\..,. Y. 

UI>!l<d Stau.~. 292 U.s. 24, 255 (1934). See cases dIed 4 NICllOl.5, .p . .... "'tr­
note I, I 12,314 n,l. 

IS Sa.- j e.g,. SAn F.I"&ZKis! 0 v. TIhnan Estate Co .. 20S Cal. 651. 6S.l~M. 212 PIC. 
585. S8~ (192K}; People Y. ~~llo:mns~ lOB Cal. App. 2d .8.ll j 840, 23.9 P.2d 914. 920 
(1.952). See aSCi cited -4 Nlt:uo~ "p. ti" ~Nprfl note 1, I 18.5 n.L 
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ti(lA.oi.~arket vall.l,!)?" PIl(#'i4ge has held that he may not., while 
Lillard has indicated, arguably, that he may. 

PRECEDENT 

TIle Par/ridge Case 

Because Partridge relied, without comment, on two earlier 
California cases, any discussion of its holding becomes, for all 
practical purposes, a discussion of the cases which preceded it. A 
review of precedent may, therefore, serve as a convenient point of 
departure for the present discussion. 

The cases referred to by the court in Partridge, Atchison, T. 0-
S.F.R.R. v. Souillem Pac." and People Ii. Lucas," appear to have 
been the only California cases, apart from Partridge and LilUud, to 
have considered the present problem. In Atchison, which was the 
earlier of the two, the District Court of Appeals, held that testimony 
relevant to a depredation in value resulting from anticipation of 
~mincnt domain proceedings was inadmissible. The court did not 
refer to any authority in support of the precise proposition but 

U. 'I'hi.s problem j.!i to be distinguished a.t the outset from thf entirely dillenmt. 
problem ari:ung where decline in value results from a ptatrac.tt'd delay in ID· 
Milulinlit condemnation proceedings subsequent to the formulation of the original 
plans.. A loss l'CSulting from such a deb.y will ro.'W rise to It personal cause of action. 
IOUnding in TGrt, but is not an element to be considered in the -deUnnination of 
"arkc:t value. For an. extensive discussion of this distinction see Gettelman B:rewiag 
Co. v. City .f Milw.ukct, 145 Wis. 9, 13 NW.M 541, 542-46 (1944) and <aseo 
cited therein. Bad see United Slates v. Certain I..&nds in Town of Highlands, 41 
r. Supp. 934 (S.D.N.Y. 1942). discussed mfr., in 1 .. 1 accompanying not. 14, wbere 
tbe court il.pparcnlly fuils to recognize tbe distinction. AnotJuor distinguishablc!:, bat 
~pliycly simila.r problcm~ is that which arises whe~ it is contended that .. 
dtprcda.uon in v.nluc. of the: bnd rcsult«t from the (act l:hat a pcndinl em.irten.t 
.m: .. in a.ction retLdeftd the proJ)Crty unsaleable. It is ·abunda.ntly clear tha.t de­
PlCciation of this ch.nrac.ter will be disulloweda since the notion of saleability is 
_licit in the tkfinition o( market value. See discussion infra in text accompanyilll 
MIc 41, Buena Park S<hool Disl. v. Melrim Corp., 176 Cal. AI>!>. 2d 255, 1 Cal. Rptr. 
250 (1959-). See generally 4 NlCBOLS, "p. cit. ~#4 note I, f 12.2 Dol. 

1. 13 Cal. App. 2d 505, 57 P.2d 575 (1936), quoted in 1 0ItGEr., Vol ..... ;. .. 
U"*, EflUn.W' Domain P,of.eedinc, t lOS: (2d 00. 1953). T:be court affirmed the 
trial court's refusal to permit enmination of witnesses on the question of the 
dcwecialion in value of land as a result 01 the commissiODtr'6 order authoriting the 
condemnation on the ground that, tOo do so, would permit indWgenct in Hun .. 
fathomable .::;pecula uon/' 

,. ISS Cal. ApI'. Zd 1, 317 1'.2d 104 (1957). On aoss-cnmillation, the con­
demnca .asked. an expert witness of the condemnor jJ M knew that the State Highway 
umnUWon. prior to the initiation (If the at:tion. ha.d df-..agnated altcma1c ""uta for 
the rr~a.)" in question, one of which would require the taking .01 the CG1I~~ 
land. The wilneu aM-wer.cd that be had read about it. The oondcmnecs tben asked 
the wiuae.;s whether the possibility I.h.it the route selcct.cd might be one requiring 
the coodeninecs' property would affect the development .or the W1d OD. both JideJ 
of the Ilr<et upon which the cond<m .... ' propeJly was located. The <OUrt upheld. 
a ruling of the trial court sustaining an objection to lhia q\lttlion. 

------------
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relied, instead, on the California Supreme Court case of San Diego 
Land &- Town Co. v. Neale." 

Neale is one of a series of California decisions dealing with the 
approximate converse of the present problem; i.e., the anticipated 
emin~.nt domain proceedings had resulted or would result'" in an 
appreciation in the value of the land. The California courts have 
uniformly held that this appreciation may no/ be considered as . 
a factor in the calculation 01 market value." 

In referring to Nude, the court in Atchison said: 

••• [T]he case of San Diego Land I< Town Co. v. Neale ••. ex­
pressly holds, " ... it seems monstrous to say that the benefit arising 
from the proposed improvement is to be taken into consideration as an 
.ent of the value of the land." If Ike b .... fit: fIS#Y nol be considored, 
IIi» consider the d6triment' A value so derived is too remote and 
.speculative.20 

From. this statement it seems patent that the court concluded that 
logical consistency required that evidence of depreciation resulting 
from anticipation 01 eminen t domain proceedings should be excluded 
in the determination 01 market value since evidence of appreciation 
is excl.uded in the COil verse situation,21 This is justified on the 
ground' that the detriment should not be "considered" if the benefit 
is not. But, by refusing to admit evidence of depreciation in value 
resulting from anticipation of eminent domain proceedings, the 
Atchison case, in effect, permitted it to be "considered" as an ele­
ment in the determination of market value. At the time of issuance 
of the summons or commencement of the trial, the value of the 
land would of course, have been diminished to the extent of such 
depreciation. Unless the condemnee can introduce evidence of this 
depreciation its amount cannot be determined and added to the 
value of the property. If the amount of such depreciation is not 
added to the value of the property, in light of the fact that the 
burden of proof of the value of the land is on the condemnee, it 

11 ta Cal. 63, 20 Poe. 372 (1888). 
18 Site;! the tat in/rll fot a discu!Sian of the difference in the rationaltS_ of the 

COUrts em it is. contended that appreciation has taken place and where it is 
c:ontel1dcd that appreciatiDn wlll take p1ue In the future And the. signifita.nct: of this 
d:f.ffereace as It reilects an the reasoning of the Partridge tasc. 

1. S3J) Djego La.nd & Town COo, v. Neate) 78 Cal. 63. 20 Pac. 371 (lUS); Ot)' 
.of Pasadena 'i. Union Trust Co., us Cal App. 21~ 31 ~,2d 46) (1934) j City of 
Stockton v. VDle, 76 Cal. App. 3691 244 Pac. 609 (19-26) j cJ. Los Angeles County 
v. Ho., 13! C.1. App. 2d 74, 291 P.Zd 98 (1955) . 

.. Atchison, T. & S.F.R.R. v. S<>uthern Pac. Co., 13 Cal. App. 2d SQ!!, SIS, 57 P.2d 
sn, 581 (lgJ6). (Emphasis added.) 

21 At 17 Cal. Jur. 2-d 652 (t9S4) the same conclusion :Is implicit in tho writer's 
stalemtnt that " ... the oondcmnalion project or improvement a.s such js, .DOt a 
factor to be coruidered. in determining the market value (If thf: land. • . . n 
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cannot be effectively disallowed as an element in the determination 
of market value. By contrast, the court need only exclude testimony 
with respect to appreciation in the value of land as a consequence of 
anticipated eminent domain proceedin;:s in order to disallow such 
appreciation as an element in the determination of market value. 

If Atcllison is consistent with Neale at all, it is so only in the 
limited sense that both cases deny the admission of evidence of a 
change in property values as a result of anticipation of eminent 
domain .. This app:Hent consistency results in a more fundamental 
inconsistency in that Atchison permits the change in property values 
to operate as a factor in valuation, whereas Neale does not. The 
couns in other jurLsdictions which have dealt with the problem have 
concluded that disallowance of depreciation in value is the logical 
converse of disallowance of appreciation."" 

It is submitted that the Atchison case is based on an incorrect 
interpretation of the holding of the Supreme Court in Neale and that 
it is, in reality, contrary to that holding. The Lucas case," unhap­
pily, relied on Atchison as well as the Federal case of United States 
v. Certain La1Uls in Town 0/ Ilighlands." Town of Il;,ldands in­
volved damages arising from a delay in prosecution of eminent 
domain proceedings rather than from depreciation resulting from 
their anticipation.'" This is a fundamentally different issue and the 

23 In St. Louis v. MaeAdras, 25'1 Mo. 448, 166 S.W, 3071 310 (1914) the (oart 
s:rld, "If, when property is tak~ in ''''0, liS here, it be the role that the owner 
tan h:i.vc- considered, :as an element of his dama~cst the enhanetd value of the prop .. 
erty occasioned by a p;lTti3.1 construcLion of the rnilroad, . . . then the c:mwen.e 
of the proposition should likewise. be true j • • • if a. partial construction of the 
tontcmplah .. '<1 rO.1.d and its incidents, above named, h.'l.d ,kllfeda.ted the propcrt)f 
sought to be take:n, then the railwad sho-ulcl have. the bcnc.ftl of such dcprccia.lion, 
when it actually came 10 the taking ol the pr.opcrly. No (:Ourt would stand for 
this latter rule, and yet i.t is the \lcry converse of the one sought to be enforced hcre. 
The proper ruler when tbc whole property b being tak COt is not to aUGw the jnry 
to cOlWd~r either enhancements or depreciations brought about by the construction 
ui lhe improvClllent for wilicn the propeny is being tilin,'" And in Brainerd v. 
State, 74 Misc, 100, 131 N.Y. Supp. 22) (l911) it was s:aid that) "Because the sta.te 
(;ontempl:i.tcs con::.tru~ting an improvement it should. not be mltde to pay f{~r the 
enr.ancement in the value of property tha.t fellows "he a.nOURccment or construc:aon 
~i the improvement wbcri: it bcncllu property specialty, nor should claiMan~ be 
made to suiier the dAmages resulting therefrom where it produces ciepn:cia:',joa jn 

the value of properly." In Conner v, Metropolitan rust. Water Supply Comm., 
314 Mass . .13, 49 N.E. 593, 596 (1943), the court cites castS disallowin" appreciatioD 
resulting from anticipated eminent dom<'lLn in 5Upport of its conclusion that dc:prtcim· 
lion would he similarly dtsaUowcd, sec 4 NICUOLS, ap. €:iI, Sft-pra not.e 1. I 12.3151(1) 
n.20, whe .. c .I.lpprc:ci;tljont~ QSCS a.nd "dcpreciationj

, Case! arc cited for the pr0po­

sition that j~ ••• in valuing the land the cifect oOf the proposed improvement upon 
the nciJ;hoorhooo i:';. to be ignored.H 

;::.:1. P~()oplc v, Lucas, 155 Cal. App. 2d 1, 6·1, 31~ P.2d 101~ lCn (1957). 
2. 47 F. Supp. 934 (S.D.N.Y. 19-42). 
:old The oourt .in the Uighlmuls case saidr Ij. • • the long )a.pse !J.ctwccn tiua.o 

WhM Congress nrst publicly evinced an inteust in tbis tract . . • and the com ... 
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cases seem clearly distinguishable on their facts .. • While Lucas in­
dicated, in random fashion, a variety of reasons for upholding the 
lower court's ruling'1T it adds little to the Atcmson case. 

It thus appears that the Partridge case finds no real support in 
California precedent and it becomes necessary to- reler to other 
jurisdictions in an effort to find support for it. It has previously been 
suggested that cases wherein the condemnee is claiming that dam­
ages resulted from the condemnor's protracted delay in instituting 
eminent domain proceedings are distinguishable." One other factual 
situation which has arisen in other jurisdictions is that wherein the 
condemnee claims that the time of the preliminary announcement 
should be regarded as the time of taking for the purpose of award­
ing interest on the damages. This claim has been consistently 
denied,"" but here, again, the facts are clearly distinguishable. The 
condemnee in Partridge and LilWrd did not seek to have the day of 
the preliminary announcement designated the day 01 the taking," 
hut rather that, at the time of the subsequent taking, the deprecia­
tion resulting from the preliminary announcement should be dis­
allowed. 

When these two factually dissimilar type of cases have been 
distinguished, the remainder of authority in other jurisdictions is 

~t of tbese proceedings, may have thwarted the eUorll or the claimant 
fuDy to subdivide the tract ••. !' 47 F. Supp. At 93'. However see 1 ORGEL, 01'. de. 
Sf'1m note 15 f 105 where the Hightands Cll!e is apparently .regarded: as Authority 
(or the inclushm of depreciation resulting from anticip3.tion of eminel"lt domain 
proceedings as a factor in market value, 

2IJ See discussion In note 14, supn:. The court in the Il;t./tkmds rase ~ 
unaware (It the remedy discu.'OSCd in the case of Gcuelman Brewing Co. v. City 
o{ Milwauk~1 245 Wis. 9» 13 N,W.zrl 541. 542-46 (1'944). 

21 lo'our conceivable bases for tbe IIffirmance of the lower court ruling W(::l'C 

stated during the course oI the Lu(.(JS opinion: 
1. That the trial court bas wide discretion reg3rding the scope of crG.ss­
exltnin:L!ion so that the: tts.t on appellate revieW' is not whether a :s.pedfic 
question sbouJd bave been allowed but whetb~r the sc:opC't g-ener.illy, luu 
been sufficiently broad, and in this instance, it was; 
1. Thill the question WJlS irteltvant i.n th.lt it had no bearing on market 
value but only on '(.Idtvclopment"; 
J. That the question wa:;.; ina.dmissible in that it assumed facts nat in 
evidence; 
4, That the Question was inadmissible in that to ttllow ev'iclcnte of the 
depredation of market value would tesult in an indulgence in speCulAtion. 

~ .. ppo~t of the fourth basis the -cOourL Illerely reIers to the A"hiJ()JIS and llighlGnds 
~. without the formality of an inde!,cndl!ntly reasoned conctll,don. The third 
bam. was mer~ly referred to witho.l.lt comment as one of the qbjtttio-ru +'10 the 
quc:1li1)1) in thee tria.l cOlJrl.H 15S Cal, App. Id at 6~7, 317 P.2d. at 101. Howc\'er, 
it ~t'Iles new :\.IgwflCance in light af the holdings. in the l;.ilI41'd case discu:'SCd 
;njrIJ, In text accornpnn),jng note 60. 

:o-!I'l-. Sec Mtc 14 JUPTa., 

:,,"1) ~ ~.f .. Dauforth 'r,J, United Slates.,. 308 U.s. 271, ~&l~B5 (1939). 
80- ~th a contc-nlior. would be preduded, in anY4 Av,ent, t>y tbe dear wGrding 

of scc.tion 1249 01 the Code of Civil Procedurt-, . .see nQte-S supra .• 

I 
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apparently uniform in disalloy.'ing depreciation resnlting from an­
ticipated eminent domain proceedings in determining the vallie of 
the property condemned." Th" is the rule whether the preliminary 
designation specifically induded the pwpcny ultimately taken, 
included it in the alternative, or merely referred to the neighborhood 
in general terms.'"' Thus, it would seem that the holding in Partridge 
finds no real support in precedent. 

The Lillard Case 

The court in the Lillard case, in its discussion of the present 
problem, begins by conceding, curiously, that: 

. . ~ there appc:~rs to be a tonflict of authority on whether "marKet 
value" is 5ttu the y~rdstick of just compcnsMion when it is c!ttahlished 
tbat a depressed market for the property is created by • proposed con­
demnation. :UI 

As authority for this proposition, the court cites Orgel's treatise on 
valuation in eminent domain." 

In the fITSt place, it is at least arguable that the reasoning of 
the courts, in those cases where depreci ation in value has occurred 
as a consequence of a proposed condemnation, may be more ap­
propriatelv understood as a refinement of the market value c.oncept 
than a departure from it." Further, a perusal of Orgel's text·' 
reveals that the very cases on which the author relies to establish this 

a1 Sce~ t.g., J .. Gwer Nucccs River Dist. v. Collins, lS') S.W.2d 449. (Tex. Ct. 
App., 1962:); State IX:pt. Highw:l.Y v. C1a.rke, 13S So., 2d 329. (La. ApI>. 1961) j 
Hc-rmOflln v. North P.'L. RR., 2'10 Pa.. 551, U.1 All. 82:8 (1921); Brainerd v. State, 
74 Misc. Rep. 100, III N.Y, Supp. 2'21 (19lJ) i cj. State Road Dept. v. Chicone, 

rl~4a So . .2d 532 (FI", 1962). The case Qf Lowtr N~tc~ Ri1J~r Did, V. COllin.ft SU#tJ'l 
I is particularly ~t'l.tcr.eslin~ if only bccaLlSe it jJlustrol.ll~ the 'tductio ad ahudd1lm 
! of the Partri.dp.,l: '(uk. The land in that ca,se, consisted of lhree isbnds which were J 

\ to be: immersed by ·virtu.c (1-£ the proJ)QsOO pro~ft. In Ii,.;ht of the imminence of: 
: the project th~y were W()rthless. and under the lule of the Portridgt: case the con-i 
, dcmnce woutd not have been entitled to any compensation. / 
/' 32 In the .converse situation, where apprcdation in value has o«urredt some 

((lurts- :l.f.tparcr.tly distinguish between speduc and gene!"'..1.1 ~gnalion; dj~Uowins: 
appreciation in the iarmcr and :.llowin;!!: it in the latter, Sci!, Uisi.'1td States v. MiUer, 
.317 U,S. 3691 376-79 (1942), Sec generally, 4 Nlcnor..s,. ()~. QJ., JV.jIra note 15, 
U 100-103. The courts hav-c: refused to make this distinction wher.e.4cPreciaLion has 
ft:sultcd, however. llj)J);lrcntly bt.-.uuse oi the do:i.n~cr manifest in a. rultt _~,Kh would 
permit Lhc: condemnor to lr)wcr market values by anlNJ.uncing his int~.lIl erect 
an ofIcnsive slrUcture in the general neighborhood 01 the land subsequently tb be 
co,w,.k:mncd. Sec State v. Burnett. 2'4 N.J. 2801 131 A.2d 765 (19S1)~ Brainerd v . .st.:te. 
74 Mi". ""p. 100, 1.11 N.Y. SOW. 211 (1911) . 

• , ll~ C,1. App. 2d l68, 377, 33 CaL Rplr. 189, 194 (1963). 
;.to). 1 Oaca, liP. cil. ,u~r4 note IS, § lOS. 
3.'1- 'rhe CGurts seem to !>IiY. .in df«t, lba.t the value of the; land shall be its 

ma.rk.et valve With -rcspec:t: t1) sh06e ~ to which it would be .adapted but for- the 
proposed pr-oject. See cases cited in note 31. l",fA'6. 

3f 1 Oam."L,. (lp. at. sUJlrI1 note 15J U lOS.()6, 

,/ 
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"conflict of authority" are none other than Atchison and United 
State! v. Certain Lands in Town of Highlands.aT It has been pre­
viously suggested that the latter is distinguishable" and the. former 
incorrectly decided.'· 

Having conceded this "split of authority" however, the court, 
in the Lillard case goes on to observe that: 

... at least one California c.se m. said thot the trial court could ]",ve, 
within the limitations of sound legal and equitable principles, ad,~sed . 
the jury tbat they sbould treat the property as baving tbe value th.t 
it would mve had, had no preliminary action been. taken by the board 
toward the acquisition of the property. "0 

This case is Buena Pwk School Dist. v. Metrim Corp.n It 
should be noted at the outset that Buena Park is distinguishable 
from both Partridge and Lillard. The condemnee, in Buena Park, 
did not contend that depreciation had resulted from the anticipation 
of eminent domain proceedings. Rather, the condemnor contended 
that evidence concerning the value of the land in question for sub­
division purposes should not have been received because, in light 
of the pending condemnation action, the land had become unsaleable 
for those purposes."" The court held such evidence admissible stat­
ing, in effect, that the notion of saleability is implicit in the definition 
of market value!' Although thus distinguishable, the broad dictum of 
Buena Park served as a useful predicate for the Lillard case and, 
when it is considered in conjunction with the cases decided in other 
jurisdiction,," it seems dear that the LiUerd case fmds significant 
support in precedent. 

RATIONALE 

Just Compensation 

Any attempt to rationalize the Partridge and Lillard cases must 
begin with a consideration of the constitutionality 01 the holding of 
the Partridge case. A rule which would permit the condemnor to 
depress the value of property by the anRounceme.nt of a plan to erect 
an offensive structure and then acquire the pr&perty at a reduced 
value would seem to violate the "Just Compensation" provision IJI 

lt7 47 F. Supp. 9.14 (S.D.N.Y. 1941). 
!8 S('~ note 14 suprtJ. 
!U} Sec ~t ac::comp.".!.nying note 15 snpra.. 
<0 Zl~ Cal. Apr. 2d 368, 317, 33 c.l. Rplr. 189, 1\14 (1963). 
" 116 CDI. App, ld 255, I Cal. Rplr. 250 (1959). 
(~ ld. nt 2.18, 1 c.-I. Rptr. at 2S3. Because the condemnation action ha.d been. 

fi1cdJ the county recorder would not a£ccpt. the final subdivision map. 
... a !d. at Ha~S9. 1 Crtl. Rptt'. at 255 . 
• t See cases dtC!d ill note J 1 wpra. 

---' 
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the eminent domain section oi the California Constitution." The 
court, in Partridge, as well as in Atcf:ison and Luca.s, however, 
seemed unaware of this possibility. 

Significantly, when it was contended before the Massachusetts 
Supreme Court" that a statute requiring damages to be fixed at the 
value of the property "before the taking" violated the MassacllUsett~ 
"Just Compensation" provision" because it permitted the inclusion 
of depreciation resulting from anticipation of the proposed im\lrove­
ment in the determination of market value, the court interpreted 
"before the taking" to mean "damages shall be based upon the 
value of the land unaffected by the improvements" to obviate the 
constitutional objection. Implicit in the court's ruling is its recogni. 
tion of the fact that if the statute were interpreted to permit such 
depreciation to operate a,., an element in the determination of mar­
ket value, it would have been unconstitutional." 

Why did the court in Partridge fail to anticipate this problem? 
Perhaps because it relied on the Ateldson case and the court in 
Atchison, felt that depreciation, in this context, could be disallowed 
by the process of excluding such evidence when, in lact, the exclu­
sion of such evidence resulted in the inclusion of such depreciation 
as an element of market value. In all events this constitutional prob­
lem poses a serious objection to the Partridge holding. 

"Unfatlzomable Speculatio,," 

The court, in Partridge, quoting from Atchison indicated tbat, 
to admit evidence of depreciation in value of land as a consequence 
of anticipated'eminent d()main would be to indulge in "unfathomable 
speculation."" The apparent theory is that a decline in market 
value subsequent to the preliminary announcement can result from 
the interaction of many factors and that it is impossible to isolate 
the anticipation of eminent domain as one 01 these and assign a 
portion of the decline to it." 

... ~ CALn'. CONST. art. 1 I 14 provides, in part, "Private property shall not 
be. bken Gr dClmllged for public. use 'Without just tomptnst.tion having nrst be& 
»etdt: to. or paid into <(Jurt for, the owner .... It 

f<1 COllTler v. Mctr()politan Dist. Water Sup-ply Comm., 314 Mass. 13, 49 N.E.:Zd 
593, S96 (l ~4.l) . 

4.7 MAss. CO~S1'. Pt. 1, art. 10, § 11. 
44 SeC' also Herman v. North Pa. R.R. Co-., 270 Pa. 551, 113 AU. 82.8, 829 {1921). 

where the canct-rn of the court over "illegal oompcl"I5&tion'. . . feebly disguuCdfJ 

wggcsts that it is anticipating a constitution:d problem . 
., 214 Cal. ApI>. Id 196, 203, 2~ C.L Rptr. 388, 392 (1963). This same iaDguage 

from the Atchison (as", was quoted by the court in People v. Lucas, IS5 CaL. 2d 1,6, 
31) P.2d 104, 107. 

40 It is intcresting l in this context, to note thai in the AtcAU_ ca.sc, the lUJ;a 

nouncemcnt of the project OCCLUTtd prior to and the Initiation of the ac:lion 111b-
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In the converse situation, where appreciation has resulted fmm 
the anticipation of eminent domain, the California courts have had 
little difficulty in determining w:,at portion of the appreciation is 
attributable to the anticipation of eminent domain for the purpose 
of excluding such evidence. They circumvent the objection of "un­
fathomable speculation" by the expedient of stating the portion. of 
appreciation attributable to the anticipation in terms of the in­
creased uses to which the land becomes adapted as a consequence 
of the condemnation plans."' 

To illustrate the above, the City of Pasadena v. Union Trust 
Co.,"" the highest use to which land was adapted in the hands of the 
condemnee was as a cabin site. The condemnor proposed to use the 
land, in conjunction with other land previously acquired, lor a 
reservoir, and the condemnee sought to have the market value 
estimated with reference to the higher use of the land as a reservoir 
site, even though it would not have been practicable for him to 
acquire the additional land necessary to put the land to this usc. It 
was held that the damages were to be measured in terms of the cur­
rent market value of land in that vicinity adapted for use as a cabin 
site. By first excluding evidence of the increase in available uses 
resulting from anticipation of eminent domain and then determining 
the value of the land for the uses to which it was adapted in the 
hands of the condemnce in terms of current market vnlue, the court 
effectively isolated appreeiation resulting from anticipation of 
eminent domain as a factor. Additionally the court precluded the 
disallowance of appreciation resulting from other elemffits rellected 
in general economic conditions since these elements are, of necessity, 
reflected in the current market value of land for whatever usc. 

It would seem logical that this valuation process should apply 
inversely to the facts of the Partridge case and that the. damages 
should be assessed in terms of the current market value of land for 
uses to which it was adapted in the hands of the cQndemnee without 
reference to the abridgment of those uses resulting from the an­
ticipation of eminent domain proceedings. The courts in other 
jurisdictions have applied thls formula in effect, if not in terms.'" 

sequ~nt to the J<:re .... t ocpre.-.ion of 11)29, a dr(urnst;:mce which m:~y instinctively have 
prOm})lOO the court's cOl1f,'lu:-;i{m in th4 re,l,'<trd. 

Cit CHy l).f P~ ... ad{'n"l \!. 'Union Trust CoO., 13.8 Ca1. APll. 2.l, 31 P.2d 46.1 (1934); 
City of Stocl-i.wn v. VOle, '6 Cal App. 369, 244 P,-,:c. 609 (1926) j C/. Lo5 Anll;dC$ 
County v. Hoc, 138 C:il.-App. 2d '-4, 291 P.2d 9.3 {195S}. 

Il~ 138 Cal. Anp. 11. 31 P.2rl 46.1 (19J4}. 
~3 See, e'~'l )If:uncrd .... Slate, 74 Misc. 100, 131 N.Y.-SI.1PP. 121. 226 (1911)} 

where the: "O'urt :>0."\)"5, .', •. the d~lim:\ll1S are entWed 10 ba.ve their premises v:\lued 
J.,clore: the npp.ropriatton br rc:icrrncc to the condition in which they were [It that 
time with the usc of the- dock and the .old c::mat. ... " In Hermann y. North Pa. R.R.. 
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On th" facts of Partridge, it is obvious that the condcmnces could 
not have their land valued with reference to it.s usc as a highway 
5ite since it was not adaptccl to that u.<e prior tt) the announcement 
of the cOtldcmnation plans. Conversely, it would seem that they 
should have been permitted to oifer evidence tending to show that, 
prior to the announcement of the condemnation plans, their land 
was adapted to certain long term uses whkh the character of the 
proposed project rendered unfeasible." 

The question remains: Why did the court in the Partridge case 
and the Atchison case fail to apply inversely the proof formula used 
in the "appreciation" cases? Obviously, Partridge did not apply this 
formula because A tchison, upon which it relied, did not. Atchison 
did not apply the formula because, it is submitted, the court er­
roneously interpreted the N calc case on which it relied. 

The Neale case dealt with two fundamentally different ques­
tions. The first of these was whether the anticipated eminent domain 
proceedings had resulted in an appreciation in value.'" The court 
answered in the negative saying that there had been no ooease in 
uses to which the land was adopted as a consequence of the an­
ticipated proceedings but clearly indicated that, if there had been 
an increase in prospective uses, evidence thereof would be inadmis­
sible. The court considered such evidence inadmissible not because 
it would be speculative," but because the consequence of the adrnis­
sion would be to require the condem.nor to pay for the appreciation 
in value attributable to his announcement of the projected improve­
ment." 

Tile second problem dealt wi Ih in N cale was whether the erec­
tion of the proposed improvement would result in a future ap­
predation in the value of the land." The court refused to admit 

Co., 270 Pa. 551, 113 Atl. 828, 829 (1921) the court states, "When the appropri· 
ation t3.kc.s place this 'impairment of value.' itom these preliminary steps becomes 
merged, as it were, in the dama{;C50 then payable; the ma.tter bciIt.g worked out 
praaicllly in a.s~cssing the damages by- simply ignoring the detrimental effect of 
the plotting and treating the. property as though there had been no harmful results.'" 

tio4 In tne Partridge. OlSl:'i tbere was some indication tha.t t in light of the 
anticipated pr-oce~n~. the p.ro~rty had become unsuh.alJ.1e ior use: with I:cspcd 
to business rentals. 214 Cat App. 2d 196, 20Z-03} 29 C:J.L Rptr. 3&8, 392 (19M}. 

'"' 18 CaL 63, 20 Pat. 012 (1888). 
r. ... The court says, ;hcncmUy, that permitting proof Di the prosJJective u:s.c in 

question w~s not " ... sanctioning a. rem.ote or speculative vaiue, It was merely 
taking the pr~nt. value {or lbc: prospective purposes." !d. at 11, 20 Pac:. 312, 376. 

u':" The case {)( City of Pasadena v. Union Trust Co., 138 Cal. App. lit 
31 P.2d 463 {19J..4) previously referred to (see note. 15, wpra) as an illustration of 
the disallowance oi a;:.pccci.at[on by exclusion of evidence of increased USoeJ. relieI 
on the (',a.sc: of Stockton v. V{)le, 76 Cal. App. 369, 144 Pac.. 609 (1926) which m 
turn r(';~.·s. cxtenS;vely on this portion of the Nt4lt apinioD • 

.. 18 Cal. .3, 73-76, lQ P.e. 312, 317-78 (1888). 

i 
I 

I 
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evidence tending to show that a general increase in land values 
would result from the completion and operation of the improvement 
on the grounds that it was "remote and speculative." 

The problem which arose in Atchison is clearly the converse of 
the first problem considered in Neale,. i.e., whether the anticipated 
~nt domain proceedings had resulted in a depreciation in value. 
If the court had analogized from the first portion of N cale, it would 
have concluded that evidence of a decrease in prospective uses 
should be admitted, since it is ncitilcr remole nor speculative. This 
would prevent the condemnor from taking advantage of the de­
preciation in value attributable to his announcement of the projected 
improvement. The court, however, analogized instead, from the 
second portion of t.he N cole opinion dealing with evidence of ap­
preciation which would occur in the future as a result of the erection 
of the improvement to cotlclude that evidence of depredation which 
had occurred In the past as a result of the anticipation of eminent 
domain proceedings was inadmissible because it was "speculative."" 

It thus appears tilat the reasoning of Atchison was incorrect in 
this regard and that to admit evidence of depreciation in value as 
a consequen~ of anticipated eminent domain proceedings would not 
require indUlgence in "unfathomable speculation," but merely the 
application of a fairly simple rule of thumb. 

A Proper F,mndaIiOl, 

It has been suggested that the holding of Partridge is constitu­
tionally suspect and t.':lat the argument that to admit evidence of 
depreciation in value attributable to anticipated eminent domain 
proceedings would be to indulge in "unfathomable speculation" is 
of dubious merit. It follows, therefore, that the rule of Lillard rather 
than that of Partridge is the more reasonable. 

The Lillard case did not involve an attempt by the condcmnee 
to intrO<!uce evidence of a depreciation in value in his own beh.:ll!. 
Rather, counsel ror the condemnee bad attempted to elicit such in­
formation from a witness on cross-examination."· The conclusion of 

rst ThIs fuct h apparC':nt from !.he face of both the Nea1t and the Atchison 
caSl~S. for the- CQurt in the taUt" qllotC:'l 1l portion of the former 3:nd states, " ... It 
seems monstrous to My that the Ix~nc{lt art.s!nj:t from the prorosC'd imrrovern.ent is 
to bl" ~ktn in:o cunsid ... ·r."ltion n~ :1.11 demer.t in th~ v:tlut of the hmJ." San ni~~{} 
Land & Town Co. v, N(::~lCt II:!. C:tl. 6.5, ?S, 20 Pac. 371, ,111 (1883) quoted in Atcht~on 
T. & S.t'JLR. v. Southern l';lC. Co., 13 Cal. App. ld 50S, 518, 57 r.M 57.", S81 
(1936). The cour~ in Atchi.wn is ap['lilrently oVC'r!ooktn~ the fact th:tt it is cC':tling 
liot wiLh "~',('ncGt ~ri"jn~ hom the proposed tmpwvemcnt" hut rather with npptc­
d.Hion r~'slllLin~ from anticipation vi (ol1(k'mnation for the crccuon of ilie 
propo~~l impH) ........ m~nt" 

eli ZIg CLl, ,App. 2d J6.tS, 31o-n, 3J. Ca.l. Rprr. l.B9't 194-9-5 (1963), 

I 
I 
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the court that such evidence would be admissible on direct examina­
tion seems implicit in the court's ruling that the question would not 
have been objeciionnbJe had a proper Ioundation been laid since 
the business of laying the foundation would presumably have in­
volved an orier of evilknce or of proaL" 

TllUs the Lillard case seems to have pointed the way to the 
admission of evidence 'of this character in future cases. 

CONCLUSION 

As land becomes more scarce, ao; land values continue to rise' 
and ao; condemning agencies move ever further afield in quest of 
land necessary for their projects, the possibility of depreciation in 
the value of land resulting from anticipation of eminent domain 
proceedings becomes greater. It has been suggested that, as between 
the Partridge case, which held evidence of such depreciation in­
admissible, the Lillard case, which indicated that such evidence was 
admissible, the latter represented tile better rule. 

Perhaps in the near future a California court will have occasion 
to consider these cases together and to overrule or disapprove 
Partridge. Until that time, the Partridge case, along with the cases 
upon which it relied, will remain as a skeleton in the already well 
populated closet of California precedent. 

61 Be<::a.usc witnr..sse.s for the condemnar may nOt always be able to testify 
with rcspc(l to c.hc efIect of the proposed project .or to a dcp.rcssion in value$ at­
uibuuble toO it, it nlay be difficult for counsc:l for the CClOdemnce to Jay the 
appropria.te foundation on cros.s-rxarninauon o.nd be ma.y wish to ask le:1ve of 
court, citbct to (311 his own witnes:lcs out or ordc-r for thi.s PUTpoM:l or to Teall 
the condcmnor':S. witn-C$S for further cross-examinallon at the rondusio.n of bU own 
"' .. , 
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RECOMIo:i:NDED LEGISLATION 

An act to amend S.ction.1247, 1249, ljU9.l, 1252, 1253, 1255a. 
l25Sb. and 1257 of. to add Title 7.1, (cammenci1&g 1tIlth S.6-
fion 1268.01) fo Part 3 of, to add treclio" 12AJJa to, and to 
repeal Sections 12/3.4, 124.3.5, 124.3\6,124.3.7, and 1254 of, 
tke Code of Civil Procedure .... d tq a ... e .. d Sections 38090 
and 38091 of, and to add Arlicle 9 j(commenci1&g witk Sec­
/'ion 16<25) to Ckapter 2 of Part 2 of Division 4 of Title 2 
0/, the Gove .......... t Cod. and to a,*""nd SectioN 4203 and 
4204 of tk. Street. and Higk'WfJYs ~de, relating fo .......... t 
domain. ' . 

Th. people of the State of California 40 enact as foUows: 

, 

Ccmrnent. Section l243.4 is su;perseded by Code of Civil 

Procedure Sections l269.01 and J,269.02. 

-8-
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l"lo4-'+-IBtt a+ .fttt-> k,H: ~!---J--'I+: -it'j";+;-t'!--"f,'~ .!~: ~~ f~~J1~~~ M,f +-~,,, Vt-ft.to ffi 
geft{. t~ ~~~...J 0t'- f"f'-l4:fM+ Ht-IH-! ~tt Wlt ttf jtt'inA'tHr1- , .• ~.\; 
4 h~ f!l-aHl.ttt; fIIluf+ J+H. M' ,,·flhlwrlt ;l+~lle I' :_",;~ • ..', ...w...: 
.ffl..t4it =i-itt-~ (-iflf:t"j\ol-i--Ht:f +lte-~ ftt;·t'f~tHtt:l ~~;,. +'~fHfl wA 
it~ ~d:t HHH'~-; +lv· 1·<+it+"~· thi+".'"7 -HTr- e'F'HJ o:---i+"i-l~ ~t-'-.-wt, ~ :-t-fH.. 
~. -H-I:tt}t:-lffl.:t~ ~~Ie- f!'~ -~ ~ ~~H:nt ,_~~ i*e ~i<~ 
''''........ ",<'¥it>,; " ",.'1":" .. > +"., "..,J"", "" .~;;it-l<> f""<~ 
ttf1ffii H-_ tloi:'~;'kt~,.l ~lr'-ttt"t.'- ~ tjf'f!of~ .. :?:" tltt: t~;t:' A-~ 
~et-' ~ i1f' ~-H~ t# ~ tIt f~ /+ttt:t"'f" ~~~ slttHl-Le 
~LJ+t.:- ~.~ eetlt'-t 1-f~ f-tH" gfJ~ {~ !-.Jt(W'it 1:1: ... UfHHfWi'&. 
qltnH4 p, -tff.t:;. ffiae ~t"iil: d ttt *-.ft.i..a ~';:"'IteH te a, ~fl: €Ii 
Bet Ie ..... flffi.tt +I,,,,,,, "-

Aa ..,....j. ill IJ+i,; ""1J,.lf¥i";""" ,~ " ,....,.. '" _" "" tlJt 
f'P()Pdt)'" __ 1...Ht ..... ~ "" J'I"<- .... ~ _ 



c 

c 

o 

..... ft.ga± ilile J.i> IJi<c ...., "t'!""""" !..¥ {~ "" .. >ft.". ;.". ........ _ 
tIttI;¥ ", •• , El,,,1 -H' ;,lte _le'!"'" fflW'" "f ."" OO.H><:;- ... wlHdt 
..... p,o!,e."y ... ~ &hi <I", !,"""Hit .... 1'_ tf ~ ... 
fttiS'H~ e+ f,~ tH"ftft-ffi4~.l '!-I+t>1 ..... t'- ,t ;>,'rt'-tl...f:.I 'u fr+t4 ~ 't,!->+'fft'flT'tt 

*"- ..... ;g-t't''''''_; .;f ~""" +*+ -At t1-tt¥ ~ ~ :Hte ''''#'1:-H4 l~ t'!liti;h>: n·.'~ ++t'1-~ M+l:fll+J'l-'p 

~ 3JHlJleiliute ~~ H-,,p. -t'~ thit.~ U1~mt ±Htlitt#l ffi 
i:liP.f ~ ¥-to ~ etfI:i.rlffit, tI~-~lt !f"'·!:Le.tljL~ BV-H:t'¥ tH+ ttt­
~ 'Bi" H ~efif+e ffi. ~ fo:t'fJIlPit.v ~ +1ft': ~~ ~ l'el-tllireti 
.. '*i_.f;; fTtH'tfH ........ g,.;" ti .... """ if ...., """'~ ,\. tn'" 110PII 
~ tt.e ",,,,,,i,,"' wItidt n!tt+tthl ..., ~~ fat. +#t' 4~ ... 
~ I".l'e.ty fI'tlti .... y ,l."'''g< ;"";'fffij, ~ i. ~'* fl."", ....... "' ... ". '* ...., .. ~ ~w, .pfl,,,.. l6 
jmljl:mellt, """It Ree,,..ity "*'Y it'" I ,edn"e(l l6 .... __ 
..... #wHt ~ &Ip".<l:> ~,..... _!Htt ... ~ ~ 

fe+ !I'l>e .","",," .,,~ "i,.. .... j,e 4;'t "'e t>ffiHtl+il' 
Itft<l <he .,,"' .... , .;f fItteti <lq'. lit' l>;of tt.e tlefe.,,,h,,,* 
iftft;)" ..... lte ~ ... """""'ee "" 4e ... +!te +";d ttl' H", 
~ * eOUlflP,l'I. Rfttiufl. Jt 

fl'+ 'l'I!.. ~~ ~ ..... l+e I; ... """" '*'-"*-1 ffl" 

-woo Olte ~ .. ftJlt""'l ~. ~~ l>:l' *""~ -r-­
""""""' ... the 1'P"l""":.' f>t"""._ 4e t¥s """,i_ 

! 
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§ 1243.5 

Comment. Section 1243.5 is superse~ed by Chapter 1 (commencing with 

Section 1268.01) and Chapter 2 (cOllilJlenci~withSection 1269:"011 of !riUe_
u
_._- • 

7.1 of Part 3 of the Code o:f Civil Proce<).ure. The provisions relating to 

the deposit are superseded by provisions!contained in Chapter 1; the 

provisions relating to an order for POSs~ssion prior to judgment are 

superseded by provisions contained in Ch4pter 2. 

The disposition of the various prov~sions of Section 1243.5 is indicated 

below~ I 

Subdivision (a) - .. -.----------- ~----.-

Rec~nded Legislati~ 

(Cjde ~f Cjvil Pr~~ed~) 

1258.11, 12~9.0l, 
1269.02 

Subdivision (b) - ---.------.- . - .. - .. ---~-

, 

Subdivision (c) ---------------1----------
Subdivision (d) ---------------1----------
Subdivision (e) 

, 

---------------~---------

Subdivision (f) ---------------~---------

-11-
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1268.02 

1268.09 

1269;C7 
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SEC. 3. SCf.!.iion j2 ... ~;;.tl of the C()(~(~ u:f C;\'il Pt'o(·.('(lLn·~~ b 1"C~ 
pealed. 

+;,i-t:l,G, Wlt.1t ffiffl>t;)' "' -tHi-. .. 41" !w J.'f .... ,*"l '" I' ...... "'".,j 
I>;' ~ ... ~, #tt, _ ~ 1" ...... 4.1". '''''''e;\' t.·, I". "e­
tt&.tited H± ~ ~ ~t~ ~~;+ ~ ftlh-tt-t-l-ftf: -t'~~~tHt'~h~ ~~ft' 

""tffi, fa ~ -kt-,{ ffi lL-" _:::~"'w'.; 0" wltW ........... '" """* flIetH effIR. tI"'i"*'if +.. H", • loy ;'HI""".'" ·l-I ... .-..,,'1# 
f.~ef)HAit~"f1. ~,~ fHttl;e ~ffitt'Y. . .ttt+ ffi 44-ti~ ~'f.-i~ ft. Httft~ 
I;e h4J.; H+¥,,*e&, ""f"'"'&+ ",,..j .lttw_l f1-t ,toe ",,,*'M' 
I~I). €ei-Hf':.'.l. iit ~#m ~ .. r· ~ H-tttt. . ;tt. '"~" -I- t-'it++K:~l &f- ffihf'r fttt"'t'f"o. 
_ ,h·I'in.c . .f¥t.m if,. +"",'1<1 . ..-. . ftli I;e itf't'H;4M ..... ilt+J 
~'fit'tl -ttt tlw. ftttt+tttl-!.fl #f*'t'~ -itt 'tt licetifHt. 

, 

! 

Comment. Sec'"ion 1243.6 i~ superseded by Section 
I 

1268.10 of the Code of Civil Prqcedure. 
! 

-- ------~---



c 

c 

c 

. 

Nrc. 4. DE'dion 1~4T7 HI UH'- ('udl~ Vr «:vU PrO(~(·dHr(~ i~ f';.'­

pealed, 
~ -ftt-} M tffi-)!' tfttt~ ~+>,. tttt'ttt"t"-..... thttt ~,~ *-f*J~-~ 

"" ~leit ffi Soelion :j.g.j~ 'lie l'-,'" """"" t>,.."..<4;I' "" 
"irttepffMi itt I'H'flflCl ty .ffl ~i+1g Ht*~ ... -;. i~Ht:"'" Tl~ {-flo +fl.p. t-t-ttH4, 1# 
W fl ....... ep Jt"J eiHaftee f'i"l~, I ..... Ii>,. wi+I~1 '* .,1+ 
ffof' ~ ~iTttt "* fI.te tttlHiHHt ~o!-~-~ if+w fti~ fJtElJlt-l't..,. tW 

fl'""" I:)' "'copest, 'If!,&" atidt H1'foliffitimr, ... _! ..m.lt ~ 
:&ihttt ~,fflfl. * tft.e ftll'l8Urrt uf1f11i('tl ~~ 4-H€- itPlfHutHt 
·itt ('t)~.itk_ill& -wtt~ ~ ~ fH'1i+-+";~f tt.f: t_hffi flit fiofi, .f+, 

De ~ toft ~ 1tf))8litaM fl.tett+.f:.tte btt!t)t'~/ itt ~ltHtef';-
"*'" w#;j, tit ..... I" "fl. t"ty .... I"'''~t'''\y ffi+",' . 

f&J- If ~ ..,.". ".1"'''''' t R6tIgM ... *'" '" it" ,1> IIV.... j7I'i&l' *" 
jH,lg>"efli .~.et d~ ~ _ott ... fOO M' ~>; '''''* 
ltfIl>li"'li*, ~ ~ '* ..-It ..,. ... '"" ;.. tl+_ """n .§J.. ft .. 
tf&tifr,tftltiftg €:!i:f',p.:1k,'.1 ~ t-w& oM- .:me-Pe I'faret'ieB ntr 
~ I>y the ............. fOO eifeel; ~ """ ~ t<> ..... 
llledl!tiK ... ~ the a",ount e£ ....,J. f.w 'Iltto ~ <If 

ftH:)' -. whl"l"",!1 i>¥ 'Iltto 
'''''''''" .... ~i> f!tt, ttt>t*i<~ ....... H;J",j 
itt ~ ~~ ~f\itt [H'of!lf.ttlin@,\ ~ 
_ ..... ......,,.;f t;" "' ......... ......+. 

+f ~ ffi """". f.h_ .... 1' "f'li~ 

.ffta.f, eSt!eui H .4Jte 
.fi.ttttl-l¥- Ilett'PlHinetl 
wHft ~ iutt,1 Uft 

~ .. , he ""'l"ft.nwtt .,'" ....... tfl;., , '*!It<, hrig;,tfil 

~~~ ·H:e ~-tt*~ti:~ -t." ~ ~ :,~r:'.f.e HllL'Ht8:. kiH~r4) ""'''' 1'-~ .. -hJ.. it,. ttH4 ..... <+kitl~ "",....mud {,y ""'" "" ........, Httf.-
.H,..;. .... ......,.;i~" "f+!>t't>WJ t.,< ,Itt-......... . tfl;. ~ 'itt;·, ~ 
.,.,.. ,-,·t#I~ fj;~ t+I"'; >ft ... itt ,1H7d>!f. tlte .. ~ '* atidt -... 
r.... tftt. M*'"" ... "'"!' """"'+>! ...... ft:)' ..... ~_ 
~. t'"-!\·~~t't·tl:,~ ftt .... iHW~'~Hf W w-kH4t t-ftt. j.~ ft1't-!- ~+H+~tl: 

it# 4-HtttH:¥ tk+'-'t'+ttttIH+ f.H f4t.. t>·ht~. lEI . tWt+ef"t't:Httg ~ 
~H .. tf'"¥ ~* +q .. ~·i+t ;tl'-{ t't .. ~ +-t,~l-t* +It~ rtHf.e 'ttl'; w-i-4+t: 'I'wral. 

+t Ytt-- ffH~~"I-'!-;ti;;..H-r:.~ +'~-'1--r"11~ t~ .f.H.i-H Hti
l 

.. ty,jt+l""tH" -i~ ov!ulktl 
~ WIt. ~~f+t>d ~.I-'+'.t'~;V" iHti'i~.'-t~: H-h>' ftl*J+..~. 'ffi.g is t+M.jffl~ ffl 
HlJl!..mli ';'f -I-Hi' f'I+tI"ft...r ~.; k}f-Htt~ H-ti-l7 ttt +h1.~ ~+t~ -Htttt -Hte 
tt~ Htt-Of:~h+ f-tt to ... w';'++t~w+t t'~~ , -tJ-»tfHtffi nrigiuaU:' 
"'-t_iW. 

!jl.j.w tH-tl-ttt~i+-;: ffi-.ii~,. t'ftf-Tf'(-tH Ht tH+ iHt(lt~1 ti~lt'ng -t-I-ttt.e iH It,~-tJ-tfffi 
-4--\-tt.o H-tlfttffi:~· -t-flfH+~t +Htf{f't'- ~A H-I~ffiE' " 

--!-;- f.Mo tt+,4t,t-'-1-i+k't+-~ ft;- ~~fl-~ ~ tt:t+ tttl ." - !+Fii't"'-t--y il'luul'ep, 
4-#t'- af~f~~tHfi. +i-tf-i"}~ Ht<:"' +I+trt~-H-g' ft.o B+.#>tt itlo r u::tl'lt!l' .fJte 
fH"'.--+t-t-iitltt t+<~:,+ f+1t'. Ht.~ t-/Ht~-t'"t"tit-h-tt~T t+t!+ tt - ffl t'-*~t+ ~ tJUtltJlb * Ht'" -H!\-'1' -hH-ttv hf ~h·~ +H';.-[I IlilltillJ; ttl .. ~ fr&I~ of 1.-fl.e ft t'.!o , 161' 

i1:h.J.e--'- 1~t4t--.1: -!-I-k f'tttttl-t:>-t# ~tHi+ttt t*'. '. 
""!;-t-+ .!Rt¥. T1t+t~-t("~H-t~Ht ~t!-nt~ ft-l:-' tttftot-te ~ .• ffi: wilt I'Hin :f::k.e. 

~<ftI1" ,to'tffl·H ~~t- f.H-f'~h -4~~ +tlff+FtIftt- tH- ~)iI 4111(.1 ty i:tittl i'e-" 

ttH'~:-ij, wfH..:lf"i"iWtH t+f ;t- H-t-rtH-'t~ ilHHHLHI·:,!..J.!:tte upptiumt t+h-tHl ~ 
a t"I+ft:¥ '* ++1"1"' *tltdi"'71;1i--Ht oftfi f+t.t... tJ!-H:ffl. ... tttt-rf tt+t wil h(}PWNtll 
4-t!l..~ be ~Hit,-h' hHd~ ".'t --H,-tHt ~~ f~ , ttHdt -St~ -ttf t-OO 
ttftt~~ ~t' +l-f<+i+ Hh" 1-~w.-r~ +H-r~' td+ t4fflt.H+ Htts e~ 
W'4ii~ ~ 1rH-~,t·~ 

+.{.1- J,\'.i4+iH ,4,· ~'+-fl"," ;'«·.i,>t1·, \~ !"thli' ~ ~ ... 
!#~ ,(;Lof·htinl-\¥H·t i~~ ·ht~ -:i-!-+t- ~'l""H..f:I'Jt. t4+Io HT t!tttWt -tttt Hte 
~~.Hr+.it.J. Hrft-t:. tdt .~H-lti-t-tcti"ih--i~~ It!-h+H·!-tt -Ht-'- -H .ttt'- -Htitf ~ tf:l.lI~nll}1; 
,-t+-; tt+'- tiM:' -:-itH1·+-tt';-i tl.t*'-H, tttt4t att tfttt--l-tlt' .. ~ ftt't\ tttti1l1lh.lt:H1:. 

, 
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§ 1243.7 

C~mment. Seeti~n 1243.7 is superseded by Chapter 1 (c~eneing with 

Section 1268.01) ~f Title 7.1 ~f Part 3 ~f the C~e ~f Civil PrJCedure. 

The disposition of the various provisions ,of Section 1243.7 is indicated 

below. 

Section 1243.7 AAcommended Legislati:m 

(C~de ~ Civil Procedure) 

Subdivision (a) -. -··-.-----.----r- ... ---- 1268.04, 1268.05 

Subdivision (b) ----------------1--------­
Subdivision (e) --.--.--------- .. -~---.-----

! 

Subdivision (d)----------------~--------
i 

Subdivision (e).----------------~-------­
I 

Subdivision (f). ----------------~--------
, 

Subdivision (g).--~-------------r--------

Subdivision (h) ----------------~--------

-.15-

1268.06 

1268.04, 1268.05 

1268.05 

1268.05 

1268.05 

1268.07 

1268.08 

," ...... 

-
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~--------

, 

SEC'. 5. Ret"tion 1247 of the Code of Civil Pl'c}("['clurc is 
amended to road: 

1247. 1'be ,·oun ,ha!J 1J:tl'e power: 
~ I 

(1) To regumw and determine tb~laee and manner of 
lUakin~ eonneetiollS and eros:;ing:5, or 0 eujoying the common 
use melltion.e(1 in :mbdivision (6) of ftion ]240; 
~ i 

(2) To bear Illld detormin~ all adve,or eonftiL1.ing claims to 
the property ""ught to he condemn Ilnd to the dllinllges 
therefor; _ -- - - - - ------- --

3, 
(3) To determine the respective rig ts of dUferent parties 

_ seeking eondemnation of the same pro • ; 
(4) To dete:rmine the rieht to possession ~ the 

propert~ as between the pla.iJ:rl; and the def'endants. 
in accordance 'With Title 7.1 ( encing 'With Section 
1268.01). to enforce its orders or possession by 
fqlproprlate process. and to stay any actions or pro­
ceedings against the p1aintiIT isiDg fran possession 
of the property. 

- -----------

-16- I 
-------



c 

c 

~--------==---- -

§ 1247 

C~ent. Subdivision (4) is added t~ Section 12~7 to c3difY judicial 

decisions which hold that the court in wh~ch the eminent d~in pr~ceeding 
I 

is pending has thl> power to c:mtr::>l posse~si::>n of the pr::>perty to be taken , . 

and t::>· enf::>rce its ~rderB made in this C::>~cti~n. See Marblehead Land 

Co. v. ):,::>B Angeles County, 276 Fed. 305 (,.D. Cal. 1921); I.lcnt,'~CIaE1ry v. 

Tutt, 11 Cal. 190 (1858); Sullivan v. Su i::>r Court, 185 Cal. 133, 195 

Pac. 161 (1921); Rafftery v. Kirkpatrick, 29 Cal. App.2d 503, 88 P.2d 147 

(1938)(placing the plaintiff in p::>sseBsi:>~); Neale v. Ss>erior C~urt, 77 
I . 

Cal. 28, 18 Pac. 790 ( 1888); lil re Bryan; 165 Cul. 375, 4 Pac. 304 (1884) 

(preventing the plaintiff fr::o taking POs1esSi:>n ::>r restoring the defendant 

to possessi:mj. 1'he phrase which empower$ the c~urt t:> stay uctions or pr:>­

ceedincs aeainst the plaintiff is derived ~ron a sentence foroerly found in Code 

Jf Civil Procedure Section 1254; lil addi1ion 't,o the 'Wr,its~f possessi:m 

or writs of assistance which the c~urt mat issue and enf:>rce in exercise 

of its general jurisdicti::>n (see the cite decisi:ms), orders for 

possessi:>n c::>ntemplated by the subdivisi· include those made under' 

Chapter 2 (commencing with Secti:>n 1269.0 ) ::>f Title 7.1, Chapter 3 

(c~encing with Section 1270.01) ::>f Tit11 7.1, and Section 1253 of 

Title 7. 

-17-
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sEc. 6. Section 1249 of the Cod~ of Civil Procedure is 
amended to read: 

1249. (a) E",cept as provided ... otbdWisill" (b), for the 
purpose of .... essillg compensation a d damages, the flgM 
*"- l!ltaIl Be Iie .... ,e. t<> """'" !If, ~ <lete eI ~ 
i.s'Ianee eI summ811S lIft<l ita actual value of tM pn>pert!l 
CO> the date of "aluat"'" determmed u...ter Sect ..... 1249a !If, 
~ &aM ·shall be the measure o. compensation for ell 
property t<> Be actually taken; and e basis of damagee to 
property notc ael,,&l1;y taken but • • • ualy all'ected; in ell 
e~ where such damages are allo .. !,~8 ,Wed ... 1I1I<ier 
ScctWn 1248"1 !,la'pWed 'IltH it> ~ ... 'II'hieIo ~ iaIlle 
iII_ ~ 'ii'H8i& _ ,..... afIieP &Me eI tile enmeB'. 
BleM eI tile &Miea; __ the ~. ealISft8 ~ tile deles d 
fM!i; filte ee.,eBBflti8ft &Hi de !Sees _ Ble:EB eel tie IHwe 
liIIe.Bea ti tile liMe eI the tooW. ~ impUI"meB\s fMli 
Iipeot tile !"8I'en,o se""IllieM t;& ft&I;& eI tile ~ eI 
IUEm eBB eIttii: fie iBe1&deEi m -tee -ei 88.., eraa 
t;iee eP EloEn lee. 

(b) In ascert.' ni ng the 
GIl tbe ~te of valua.tion, the operty shall be valued at 
.t!le~t value it would have ad on that date bad its 
muket Value nat been a:tt'ected by (1) the public use to 

which the property is to be de .ed, (2) the public improve­
ment or project for which it is being taken, (3) the eminent 
domain proceeding itself, and ( ) any actions on the part of 
the condemnor preliminary to til eminent dC!llsin proceeding. 

-18-
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§ 1249 

Comment. Section 1249 states the measure of compensation for 

proceedings in eminent domain. The pro~isions relating to dates of 

valuation formerly contained in this seqtion are superseded by Section 

1249a. The provision on improvements s~bsequent to the service of summons 

is superseded by subdivision (b) of sec~ion 1249.1. 

Decisions construing Code of Civil I Procedure Section 1249 held that 

its provisions governing the date of vaiuation and the making of subsequent 
I 

improvements do not apply in proceeding for the taking by political 

subdivisions of the property of a publi utility under the provisions of 

the Public Utilities Code and Section 2 a of Article XII of the California 

Constitution. Citizen's Util. Co. v. S erior Co~t. 59 Cal.2d 805, 31 

Cal. Rptr. 316, 382 P.2d 356 (1963); :;:Ma::::r==-'==::c.o:=::....:W""'a::.:t~er::....::D~i:::.st~.:..· ..:.v.:. .. ..:Mar==in 

Water & Power Co., ~78 Cal. 308, 173 P • 469 (1918). This construction' 

is continued under this section and secjions 1249a. and 1249.1(b). 

Subdivision (a). In restating the "actual value" measure of compensation, 

this subdivision retains the language ~loyed since adoption of the Code 

of Civil Procedure in 1872. The pbra e "date of valuation" has been 

substituted for language concerning acc ual of the right to compensation 

and damages in the interest of clarity., No change is made in existing rules 

as to persons entitled to participate if the award of compensation or 

damages (see People v~ City of Los Angetes, 179 Cal. App.2d 558, 4 Cal. Rptr. 

531 (1960); People v~ IO.opstock, 24 calf2d 897, 151 P.2d 641 (1944». Further, 

no change is made in the effect of a l~ pendens (see Lansburgh v.Market 

St. By., 98 Cal. App.2d 426, 220 P.2d 3 (1950) or in the rule that, as 
, 

against intervening rights of persons hfving actual or constructive notice 

of the proceeding, the title of the pla ntiff relates back to the commencement 



c 

c 

c· 

§ 1249 

of the proceeding (see East Bay Mun. Uttlity Dist. v. Kieffer, 99 Cal. 

App. 240, 278 Pac. 476 (1929». 

Subdivision (b). This subdivision liS new. The problems to which it 

relates have not heretofore been dealt ~th in California statutory law, 

but have been considered in judicial dedisions. Subdivision (b) requires 
I . 
I 

tha.t the "actual value" of the property Ion the date of va.luation be deter-
I 

mined as the· market .value it would have rd .had t.bere ·been no enhanc~ent or 

du.inution in ma:r;ket.va1.~e dUe to:any.o~ the four mentioned factors. 

In San Diego Land and T·O'WIl C?IlIPany~. Neale, 78 Cal. 63, 20 Pac. 372 

(1888), and subsequent decisions, the cqurts have held that any increase 
, . 

in the market value of the property to ~e taken that results directly 
I 

from the proposed public improvement is to be deducted in arriving at 

"actual value." See U.S. v. Miller, 31 369 (1943); City of San 

Diego v. Boggeln,164 Cal. App.2d 1, 330 .2d 74 (1958); County of Los 

Angeles Y. Hoe, 138 Cal. App.2d 74, 29 P.2d 98 (1955). This subdivision 

is intended to codify the results of th1se and similar decisions. 

Notwithstanding the rule as to enh+cement in value, the California 

decisions are uncertain respecting any Jecrease in value due to such factors 

as general knowledge of the pendency of Ithe public project. Several decisions 

seem to indicate that the rules respecting enhancement and .diminution are 

not parallel, and that value is to be d~termined as of the date of valuation 
I 

notwithstanding that such value reflect~ a decrease due to general knowledge 
I 

of the l?enden'cy of the public project. isee Ci.ty of Oakland v. Partridge, 

21.4 Cal.:. App. 2d 196, 29 Cal. Rptr. 388 ~1963); People v. Lucas, 155~ Cal. 
I 

~pp.2d 1, 317 P.2d 104 (1957); and Atch~son! Topeka and Santa Fe Railroad Co. 

". S ,"'''''m "''''''. 13' Col •. ".,''.:: 157 "" 5 75( "36) . S,~.'i""lY 
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to the contrary are Redevelopment Agency of the City of santa Monica v. 

Zwerman,240 ,A.C.A, 70 (1966); People v. rillard, 219 Cal, App.2d 368, 

33 Cal. Rptr. 189 (1963); Buena Park Sch 01 Dist •. v. Metrim Co . • , 176 Cal. 

App.2d 255, 1 Cal. Rptr. 250 (1959); and County of Los .Angeles v. Hoe, 138 

Cal. App.2d 74, 291 P.2d 98 (1955). SUbfvision (b) is intended to make the 

rules respecting appreciation and deprec~ation parallel. 

Under subdivision (a) of this sectitn, the "actual value" of the 

property on the date of valtk"ttion is the I ''measure of compensation" for 

property actually taken and the "basis Of damaees" to property not taken 

but injuriously affected. "Actual value! generally is synonymous with 
: 

"market value." SacI'llJ:lento Southern R. o. v. Heilbron, 156 Cal. 408, 

104 Pac. 979 (1909); Los eles v. Pame 0 124 C~. 597, 57 Pac. 585 (1899). 

Subdivision (b), however, requires that the effect, if any, of the mentioned 

factors upon ·"co.rket value" be taken int1 account in . ascertaining "actual 

value" on the date of valuntion. Thus, \with respect to property taken, 

disallowance of the effect, if any, of t~e factors has a direct bearing 

upon the canpensation to be awarded. In Icases of pa.rtial takings, however, 

the actual value of the property is mere the "basis of damages" to 

property not taken but injuriously affec ed. Thus, the effect, if any, 

of the factors is to be disallowed in de ermining value in the so-called 

"before 

damages 

condition" of the property for t~e purpose of assessing severance 

and special benefits under Code df Civil Procedure Section 1248. 
i 

The nature of the public improvement is ~aken into account, of course, in 

determining the value of the property inj~iOUS1Y affected in the "after 
I 

condition" for purposes of assessing Bev~ce damages and special benefits. 

See People v. RiCCiardi, 23 C~1.2d 390, ~ P.2d 799 (1943). 
, 
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The Plll'P::>se ::>f the first exclusion is to codify the general proposition 

that the use which the condemn::>r is t::> make of the property cannot be 

considered to have increased or decreased its value. See City of Pasadena 

v. Union Trust Co., 138 Cal. App. 21, 31 P.2d 463 .(1934). If, however, 
, 

the condemnor's proposed use is one of the highest and best uses of the 

property, the adaptability of the property for that Plll'Pose may be shown by 

the property owner. See San Diego Land end To~m Co. v. Neale, ~. 
, 

With respect to the effect :>f the proposed public improvement itself 
I 

on tbe market value of property being taken for that improvement, campare 

City of Oakland v. Partridge, !l~' and People v. Lillard, BlI,[Jra. 

Subdivision (b) ~opts the view expresse~ in People v. Lillard •. See 

Anderson, Consequence :>f Anticipated Eminent Domain Proceedings-Is Loss 

of Value a Factor?, 5 SilNTA CLAM LAWYER 35 (1964). 
I 

As to the effect upon "actual value" ::>f the imminence of the eminent 

domain proceeding and ~. action on the part of the condemnor preliminary 

to the proceeding, see Buena Park School Dist. v. Metrim C:>rp., ~. 
i . 

Subdivision (b) codifies the prinCiple of the Hetrim and similar decisions. 

See generally 4 NICHOLS, EMmENT DOMAIN § 12 at 3151 (3d ed. 1963); 1 
I 

ORGEL, VALUATION UNDER THE LAII OF EMINEN'l' DOMII.lN § 105 (2d ed. 1953); 
. • I 

Annotation, Depreciation in Value, From the Project for Which Land is 

Condemned, as a Factor in Fixing C?spens!-tion, 5 A.L.R.3d 901 (1966). 

For analogous prOVisions in other jurisdictions, see Section 604, 

Pennsylvania Eminent Domain Code (Act of June 22, 1964, P.L. 84); Md. 
i . 

Stat. 1962, Ch. 52, § 6. For proposed f$deral legislation to the same 
, 

effect, see Sections 102 (a)(b)(l)(A) and 112 (c)(2) of the "Fair Compensa-

tion Act of 1965" as that act would have been adopted by Senate Bill 1201, 
i 

89th CJng. (1st Sess.). 



c 

c 

c 

§ 12496. 

SEC, 7. Section 1249a is adde~ to the Code of Civil 

Procedure immediately fo~awing Section 1249, to read: 
, 

1249a. (a) The date of valuation shall be determined as 

provided in this section. 

(b) Unless an earlier date of IValuation is applicable under 

subdivision (c), (d), (e), or (f), tf the plaintiff makes a deposit 

in accordance with Chapter 1 (camme1Cing with Section 1268.01) of 

Ti t?-l 7.1, the date of valuation is the date on which the deposit 

is made. 
, 

! 

(0) '" tho '''00 0' " .. p.n"'~ ,. bro_ '0 .dol vithin 

one year from the filing of the c laint, the date of valuation 

is the date of the filing of the COnflaint. 

Cd) If the issue of compensat~n is not brought to trial 

within one year after the filing 04 the complaint and the delay 
I 

is not caused by the defendant, the rmte of valuation is the date 

of trial, 
i 

(e) If the issue of compensatifn is not brought to trial 

wi thin one year after the filing of ~he complaint and the delay 
, 

is caused by the defendant, the date I .of valuation is the date .of 

" the filing of the complaint. ! 

! 

(f) In any case in which there I is a new trial, the date of 
i 

valuation is the date of such new trJ~, except that the date of 

valuation in the new trial shall be the same date as in the previous 
I 

trial if. (within 30 days after the e*try of judgment or, if a m.otion 
I 

for new trial or to vacate or set aSfde the judgment has been made, 

within 10 days after disposition of tuch motion) the plaintiff has 

depOSited: I' 

-22-
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(1) The probable just compen$ation in accordance with 

Chapter 1 (coll!lllencing with Section. 126B.Ol) of: Title 7.1; or 

(2) The amount of: the jUdgmept in accordance with 'Chapter 

3 (commencing with Section 1270.01~ of: Title 7.1. 

• 
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i 

Comment. Section 1249n stntes exha tivel.y the methods for determining 

the date of valuation in eminent dmain roceedings. The section supersedes 

those portions of Code of Civil Proced Section 1249 that forcerly 
, 

specified dates of valuation. r the'Evidence C:>de, 

value may be evidenced by transnctions de within a reasonable time before 

or after the date of valuation. See Evi ence Code Secti~ns 815-818. 

Subdivision (b). This subdivision ermits the plaintiff, by depositing 
I 

probable just cqmpensation pursuant t9 Chapter 1 (cOOllIlencing with Section 
I 

.>.cOO.\1I.] or the amount of the judgment ~ursuant to Chapter 3 (ccumnencing 

with Section 1270.01) of Title 7.1 of th~ Code of Civil Procedure, to fix, 

the date of valuation as of a date no 1afer than the date of the deposit. 

TIle rule under f~=er Secti:m J.21'~9 ~rn.s 1::> the c:mora.ry; neither the depositing 

~f Dr~b~le just e~ensntion n~r the t~iCC of p~ssession had any bearinc 
I 

~n the dote ~f valuation. See Cit 

859, 204 P.2d 395 (1949). oluu'i;bn L10Y be earlier than the 

dotc of ,the dcposit, nnd subsequent cven s may cause such an earlier date of 

vnluatbn t~ shift to the date~f deposif' But a date of valuation established 

by 0 deposit cannot be shifted to 0 1nter dnte by any of the cirouostances 

nentioned in the following subdivisions. I 
-23-
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Subdivisions (c)-(e). Subdivisions c), (d), and (e) establish the date 

o~ valuation for cases in which such is "not established by a deposit o~ 

probable just cempensation in accOrdance th subdivision (b). 

~ ~te o~ the fllinG o~ the Ca:IpJ;!lfUll;. rather than the date of the 

issuance ~ ilUIIIDOIlS, is used in de;~lmiJo.1f1g the date of valuation. Code of 
, ." 

Civil Procedure Section 1243 requires all proceedings in eminent 

d~ ''be camnenced by filing a Ca:IlpLaJ.l~ and issuing a sUlllllons." 

is not alwa;y'S the case. See Ordinarily the dates are the same, but 

Harrington ·i~ SUPerioX'" Court, 194 Cal~ , 228 Pac. 15 (1924). As the 

issuance of SUlDlnOIlS is no longer esurntllail. toestabllsh the court's 

jurisdiction over the property (see !!!!:!2~B2!L!!.J!!Ji!!~W:~~, ~, 
" -

and Dresser v. superior Qo~t, 231 Cal. 68,41 Cal.; !\Itt. 473 (1964», 

the date of the filing of the campla1nt a more appropriate date. 

Subdivisions (d) and (e) continue effect a proviso fomedy contained 

in section 1249; Subdivision (e) the date specified in sUbdivision 

(c) as the date of valuation in any case which the delayiJo. reachins 

trial is caused by the defendant. 
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~'i.i~;~, 

§ 12490. 

/' 

Sllbdi-nsi~ {f) .. - Under the laDgllaie of fOI'll)er Secti~ ~, q\ie8tlons 

arose whether the or18inaL date of a.L~IIl1:i:~on or the date of the new trial 

should be emploYe!i in new. trials in =.n"'l~" d~ proceed1ugs. '!'he 

Supreme Court of cali·fomia ult1J!lately. that the date of the t:l,r8t 

trial, rather than the date of the new 'r."'l.-'-~ should be used. See PeOPle 

v. Murata, 55 Cal.2dl. 357 P.2d 833 This subdivi8ion reverses 

the result obtained by that decision unle the date of val~tion bas been. 

established by the deposit of probable ccmpensation or tbe pl.aintif't 

deposita the amount of the judgment ~ with C:lde of Civil 

Procedure Section 1270.01. The subUvis applies whether the new tri",l 

i8 grante!i by the trial court or by an c~urt. HJllever, it a 

mistrial is declared, further pl"oceedin8s are not considered a. "new tri, 

and the date of val~tion is determined wilier subdivisioils. (b) through ( 
',.", . 

rather than: under this suWivision. 41jbdiviston(f) -'- the date of 

valuation is the date of .valuation used the previous td8J. .if t]:!e 8llIC 

of the j1ldgment is dep9.1ted within 30 after entry ot judglJlent or, 

a motion·for a new trial-or to vocate or aside thc .judQCcnt tuB_beer 

mile, -within ten daY8 after disposition 

judgment is deposited thereafter, .the 

under subd1.vislot1 (b) •. 

such motion. If the amount ( 

of valuation is the date of ( 
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l'iEO. H. Sectiun l24!U "f tl1· Coil. of Civil Procedure is 
IImend"rl to rea,l: 

1249.1, (a) .\11 iroprnv<'m." . jl<'rt.II'nillg to the realty that 
arc on the }Yroperty Ht the tiu ~ of the w'rviee of snmmons 
and whi"h IIlr"oJ. its vallie 01",111 ,considered in.the a!i ...... ment 
of eomjwusatiou, daIUaget; awl S 0000 -henefits nn]('ti8- they arc 
removed or d".troyed before the 'arlic..t of the following times: 

.w-
(/) '1'ho tjm" the tiUe to H", .I rop"rly i. takel' by the pJain. 

tiff. 
fi>1. 
(2) The time the (XlSl!eti8i0l1 0 the property i. taken by the 

plaintiff. 
-W 
(,I) The (,hue the dcf""dan t m ves from tbe property in eom­

p1inl]('~ with ,nn order of J)oSSf'rlSi n. 
(I,) x" ;"'P"OJ!I''''NI/s )J"I up " 1/", p"opt'rty kllbscqlWJtt to 

til, ([,,·ft of Ih,,, ",'v;ce of sum on.' .,/taU h,. included ... lhe 
a.'fs{l~~,mwnt uf C01J1.1U;'fl.'ta:licn or d nagel~. 

,~,', Subdivision (b of Section 1249 •• restates 

and supersedes a provision 0 Section 1249. 

-26-



o 

o 

I 

SEC. 9, Section 1252 of ti," ) de of Ch·j\ Ploe'."lllr" is 
am<'ndcd to read: r 

1252. Payment llUI.y be ma(k tho defendant>< entitled 
thereto, or the nwneymay be del" 'iled it> {,le_ ..... "*" tie­
f ..... j .. " .............. ~~ t<> '"litle~ ~. u.. pro­
vided in C/tat,tC1" S (f"I1IIIMM'''!I wi h Section 12'lO.Ol) of Title 
7.1 a ... l ".-alul,',.,.",,, "11 tha.," entitled thereto ... «rntdlMwe u~tI, 
that c/wpt"r. Jf th" llIOlleY be not"" paidOJ' dep08ited, the 
dt..~fendilu'Vi ma.y ha'vt eXl~C:::lltiOll as in civil ea&e:i; and if tJle 
money '~j.nnut be m.;:u.le rul (~xecutio , the oourt, upon a 8ltow~ 
iug to thnt .. ~cc~ ~tLqt ""t ",<ide • nd "~lUllJ tLe elltire .pro-

ceed~gs, an<i .rest{lre ~n of e property to the dele.nfl .. 
ant, If POSl!llll9l0P 11a.s be~ tskrn b.l' .. plaintiJl'. 
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Cq,amea't. Sectioll 12~2 'is amende!! in order to e~~te lUll' distinction 

between the kinds of depolits that mq be 

StateJllElnts have· appeUed in cases ir!dicat 

e af'ter entry of .jwlpent~ 

that the defendant's withdrawal 

of a deposit ma4e under Section 1252 wai s the defendant's right of appeal 

while withdrawal of a deposit Diade.uncier ction 1254 does not. See 

PeOPle v.lfeid.el', 55ca1;2d 832. 13 Cal. r. 196,' 361 P.2d 916 (1961); 

Pe?p1e v. Dittmer', 193 Cal. App.2d 681, 1 Cal,' Rptr,' 560 (1961). leQPle v. 

Gutterrel, 207 Cu .. App .2d 759, 24 Cal. tr" 781 (1962),' has cut doubt on 

the va1:1l11t:y of suCh statements by bold. that a defebdant mq withdraw 

a deposit made' under Section 1252 without vill8 his right to a new trial 

OJ;l the issue of c.nsation by filing th" receipt and waiver of claims and 

defenses, except the claim. for arcatar c'OIIjpell8a' tion, provided in Section 1254 

(reCo!liftMinSectiori 12td.05);· 

This amendmetlt of section 1252 and e' ctnent of .Sections1270.01-127.(),.01 

lDIlkes it clear that withdrawal of any epositdoes not result ina waive~ 

of appeal or a rigl1',;, to new trial on the ssue of caJg;Iensation if that issue 

14 preserved ui·accMiam\e·"S.,,~{'i~tl1Oh):' .' ,;05. 

:. ;;',y;. ~. k!2;;!l!lIiiii,} " 

• 



SJW. J O. S.e~:tion 12;'):i ()f t.he - ¢odt':~ or CivU Prneectnrc is 
anh:'nt1~ld til read: 

1253. Whl~n paymtmt.s have b('~' made and the hond giv,~n, 
jf t.he plaintiff det:tM to give nne, 0:1. h'llujl"<~l by He .... tiom~ 12(}1 
and 1252, the conrt ~hall make a fl ta1 ol"d~r of'·l"Olldc~mDathmf 
which shall d.,crib. the propel"!.)! ",...,defilucd, the estate or 
interest !1cqnired therein, 1.hr. pu TXHil;'R (If such eonrlenwa­
tiun, and if po~ssion is taken PI) • mwt to gr.ethtfl ~ fH' 

~ Ckapter 2 (cummencing with Sedi"" 1.~'69.01) ",. CkaV­
ter 3 (c(Jrttnu:ndJI!I with Seciio-n 270.(1) {J! 1:Ule 7.1 prior­
to. tl1e making aHd ~mtry of the fi Ht.l nrti(-r- {)f emldl~nUl8.tion, 
t.he date of ~;ueh pm-;:-;(~: .. sion. ~'or f t\ pnrp(p.'l{,~ of th-j!'O !4(>(·t.ion, 
the dat~ uf po"""",io" ,;hall be til c]"t" upon or "fter whi,m 
the plaintiff i" authorized by 01'<10 of the ('Ourt to tlik~ p"". 
"""gion of tho> property. A ,,,,rtifi ,\ ""pY or the order .hull 
thereupon be recorded ill I.he ,,11 co of tho .<>corder of the 
couuty in whil~h the Pl'Opp,·t,'f iii 10 ah1(\. 'rlw tit.h~ t.o tIll' pNlpw 
erty df>-g{~ribef1 ill Utc final order 0 l·ondrmnat.ion vcsti'l in the­
plaintiff fur tile pur]'l<JSPR de",:ri!>" therein npon 1h" date th"t 
a c.;>rtified (!Opy of thr- ttnlil order ( ('ondemnation is re~~orded 
in the offic~ t'lf the r{':(~rd('l" of the t'-t, unty. 

Comment. Section 1253 is nded to change the references 

to 'h' ... '""''"'''' rAM"" pt,.,on .. 
! 

-29-
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SEC. 11. S(~ctiou J 2C:i4: /J[ UW Codt, of Civil Pro(-,,('<hu'(': is 
repeal(~d. 

'HlM, ~-&j- ** ..-. """" in wItieIt "''' f'l*,,1#l' *' ;;ffi, in f>Ai'" 
~ ftf file W"'!""!,'! ~ ... 1... ,.""<k,,,...,.., <.itt' t»>titHrlJl' 
""*.'t; ~ ~, fffll<> tt4w .... 1>1 "ttol, ~i)(j"""'" "_,t .... f'~ 
"* "ttf't't>! +- tlw ~~_ffi""""""*ff ~")'H,,"t ttHH""""" i'tw 
~ Jdpwiftllt ttf i:tt-e fttH ft.ttffltt-H.f.; H.f tl+to :im4:~Itt!Ht tHtti: i+ltt4t 
It:lJ'tJll.1' £+fltti tltt ittttY tw fI'_ '1 !Ii;. t"d *1. Ht~ f"rl"i-tt"l'" hri tt ±tntt+ +ti f*t;¥ 
"Itlt,Y htl"thel" Kittt~ t+ttt+ ~R -H>,f;H -{~ lte ~.t'f'{~t-l .t+t +If<e 
~16eeL(jiu@';" ~ ~ j-ttH'i~ ¥f<¥ ttt~!~ tH-tf#.!+~~ +t· ~ .ffik 
~ ilf: tt+l4 4:1t ~t;-te +He ~+7" ~+H-tt:-4t+ -1,+1 fw. WHtH-t"THitet-h 

-f.+rj- 4+ t* -t.-HtA :~ff"ii+' L!*, 'l'"t1*~ 4t~-; \'~'mi+tt'14 t ttii'-l- tttE' t4ftH.t­
~ +H t'fl~tf~ffl'h +Wt~tri·~ Hh~ tH'Ht"", ,t,,\< h=,," ~~"tH-f-!., .Jtri...tJ...tt+ -tUtti­
fl tkt~ ~t. ~t't+t.-i.,~~ ~+ 'bk~ ~~;'H~~~r +tnt-! -ht~ .1:.ffi. P'cltUill'll 
ftt.t~t~ "'+th-~ \~tHt-t4r, f.ftt. dtitf'{, HH:-m h"T' {wdt'P ftuthtwjm. ~ 
ti1ititt+* ·ton ffik+. JlcH.~;rfi •• iIJ1: rtf ,Htti' '. ~- fJfupnty ~ ft.t£ 
lW ... k""", '* ... "l +ttttfl ..... ilflitt .. '* tl.t+ Hti~l.i"t:. 
tHili: tH-mtl-; if r+eu'!,a~llry, ~ tttl ttef H tt+ttt~~ agHjlHl~ 
i+wt*ttin4.#f "* .. ..e .. >Htt ~ .... ' , ~ ,.lffl,I.I. ~ 1Jt~ tl_ 
ttt:it:"¥- ·~h Hit" tJluintHf ffi ftH4 f.,t.). ~ lJl'ltl!14.II1 iou M ·flfe 
~~, wII-i.i • ......" ""'*"" +k+> f'I iffiifj: """f'!Wt<l~ " -lith'" dtt+.<,; 
f!ltti.ij !.to .j.iJ t!i>;)'il ft#ff tIie ""·k. '* I + ,>!',Ic"", 

{e,} M ........ .j.iJ tlityfJ j'Pffip ... . I' ..... f*'"""''''j.,.. ;" ffil"'*; 
IJte 1,1Hi.titf Rlm!l, """"" "1'6* +!.~ ~ [,,,,j,,,,!.! ...... ~ ~ 
-. ~ 1"· J'118,,~lly ..... l!y =f t'Hf':\' t>f IJte """"" '* tl.t+ 
-..4 ~~ * ... tftl;;e f"'II'It"I'" '* tl.t+ 1"'''rl'l'ly. ,A ~ 
............,. ' .. "f:l'I+> "" ""'~ t<)!~ ,tIie"""", ,,,Ill .... , ;" ....tIt-
~ , 

-f<l+ M .... '" m.... n-4t .. HI+' ,'++Hf'i .~. +1+ ...... '" fH'tIe" .... 1 .......... 
i~ t:--lte t:Jfnitt-i--.H+ hi hif-tt. -f~l"'-\~"~H Hl'i'iHfHt.f-. tH +_+tffl 'I-/4~-t+t.; ~tte 
foT!tti4 fflay-~ +(1 '!"!-Hi ttt1-lf~H i+ H1= tttt-.": tti .~: fu 4i-t+o t-'ttr{-tIt-'-1-:+ ~ttml+t 
tW+tt"t':I-·t!+i~; t+Pt~¥ U H ftr-i-t'<t:'#"*" f'rt',.. ,oc't~_'i<-'" Ht Hw tt-H-tH+Htt-~ 
tftt. tHitt-m:tf.r .+~.; ~tl~i''t"t~ ~t'" '1-\-1:,\' I' -h:. f";-..... I-P.j. H~ -a. +1-H'tJtt'!'- l'I-Httt 

·~ti-J--H+ .,rt ~ ,,:·,1 :-<t'P1 'H"t~ i 

. -{"t-'+ ~~ ttl r-H;-l f~4';: ~--!+ i-ttrl~ +*" tw~:-l. 4"'1 ';'tH--'t"t~ it+<tl-tl4t#H-->-tl ttt' 

ws-t-!;'"I-'tt tht, f::",!:tl-f. f-h ittt~ r~:+rr ftr-- ;t-~I~!'+'rt'H4- ~+~~ t~rt7H-t.c~ iff-h .. 
~t;"H+1- +f+t-. flt+MtH+t- -t-t~ .Hif-' +tH+~':'i--Mi""ht _ iHtfl. Ht~--H -H-H'4ht'f' !:rltttt ff-"I. 

:Htt1~!- ~.E' t'n1.tllfJt-'~ .. ~:" i-~' .-. -. kA
} 1'-t~ ~HW f:w:~,t.:tH * Hte 

!7l-'l·tH.>-<'-!-;'r"' ·f~-tn,.·-4.,HtH 1M i-I·,.,-,.. •. _, "-.'/'t-

-(-++ '~P-!'P ""',·tt"'rtt(dhL "'\oH:f.: t'" f'Hi-Hf.-~,;-t -1u i-t"tL Itit tl' .... ~ ~lrt;1+ t~4f7 

f:<fH--I-t'.f,.. ~~A-~ 4t+)t i'l\"·tf-: or>-H--Y' :tt-H;~~~i-:~th-£_ mtit!+ ~'1t" ~t4";-Ht-J ~ tl~,ttttHttl 
tl-+tt+ i"+"( .... "tTt'- H·1t' f-tf-H i+itH+ttHf. H+ +ff.t.; ~ 19-Hk-'t-t1--- fl4. if--tt¥- +t~ ~"t'­
~'-+'t' 'H-j+Htt tJ+t-i+-hi~--H~ HH trl-l,;·W+ {~. ~ 4+Btlt Httl. (y-l+tt4-: ~. 
O"-hfH-'.f-;; fit" tI· j'~'H ).-~¥ t;tt"t'(-'f....t:;- -tI--tH.;[+ tt r~ '4t"a+ttt':~ ~ *~·tt~1t ,~WH~ 
f+4,;-J_ 4- M--f.lOtrl' oM H--WH4- :jA-tj-l-f, .H ~I" -li-t+~It'-:\'" ~tt ft*t f4 ~H-oft ef;ttf-Lf iBt" 
hi-w.: ht'- J"';"t-\.t'"l,,,,*~ {(- t+t-nt -+t::'!'&:+ i-h':+ +i-l--[+t~ fh t#t--I·~· ... +tk'-t-P.~t:· (t-f f.~ 
;tH-d~~·IIn-";-4., .... ·F· ~.~ ftP...y 4th-~ it t'+'t' ~~ ~-H--'+';-'-'R-I-t'-;- iHttf rl+I: tt+tfttt­
ttt-m-}W'''1+:i- tt+ :rlH f~T'*-'~ -k"lo fttt.. (+1.-4: .tft- ~ ~.,P+>Jffil:!-" -!:'"Tt'+'i*. ftH 

-4, .1;, •. ~!,.~",,+* ". ""*''*'" +1 .... -It< fI'tI>:'f.J"., ~e4 l# fl' +He 
t:'¥o-';}l f.ft;,.f;,~ tl-t-'¥r H>ffll ~ WA+l+~ fttl¥~tt 4ft tt ~td--a-'.H4--; ttN 

;t~:Wf~-alH"" !-;-h+t-H ~ +H--4l t.tt-l+t-I- +t-l-t a-l- HtH-tIt+tt*+tt ~ R-Ht4t t~&Hf-!-
t1;'!--j t_ 't'~' ttl+ fi~tLf.tHt +tffi-';f-~ h;y- , ; ~5+*'~ +rtH. -Mtt+ttt 411' 
~!-"'-rd.t"'t' t'tH+t~*""t+: i 

~ ~ ,,.,.,..,~, wHJ·>flt'+IWtt 41:' Htl:\, t""'-!-;-'" - '* !-H~ 
""i#tHi~, l# , ....... , .,.. ¥.. ..... iH<-i! fflH+.Il)'· ~ ............. Ilw 
~~i+t. ffi.t.t.tttti-tt ft+'+Jf't'1-~+i~ !·JH't-l-l - t*+~ Wt~~H-t- _.~H4I~t:* {1t 

4~j-:~ Ytt;,-'f.:-,;- -#:';1'i-.;+lt-' .. l- r1·1t-'-1-',~·I-i-,~ ;-t-Ht-f· ftlt"i t'-I1'-~¥-!- ,'-1-'" ~,-b-r·4 -f+i,.' 1"<"1"'# '-h I . 

• I<,."..~i+t ft-"'e.+t~ iN ftt' ..... >~:: .. ,~~rl "il"~ :f+ffi-'n""*"'''' lJtei"j:,,,· 
~*1ttl- '+H~ fJttP+:¥-: 

--(--k+ .q.~t+' tHt,':-ttH-"h+ tH= f-.h-+. ,~ t"tttl-t+; tI-!-i t;t-':-¥'{~thf..j·'tt¥e 
~~ {+;r: f+httU ti t-;-} t-~~ I Htt,: fl1tt H-t\ta= fffH'tt +Htl~}i{T 
f.H- ~~i-J: -1--17" mt~:~ fHf1,J +---t~.~ HtHi- W;-I~~, .. ,·lt· .·1t~~t! -t*,"il"~+-~ 1.."..;. Hwlt 

If'If~ !*t.t+~ 4-w tH-ltt t't-otttttHt';" w-t fH ~ ttt-'~+tt--:-r, Ht'HH-tt-.+4t+t¥.f; HI-' 

tt+ht.t: M-1tti-Hto~~ ~ 111'_1 WI.I.II.f.-H ttft4iffi -k-t- {-fli:"" t»"'I"*i ( .. 1 Ltlg) , 

L 
~40 ",H.> ffil; ..;: ..... t>Ittffi~ ..... 4 .' "H _"ift ........ +He _ffi 
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~" _. __ .. 

... +Ii;> _+!_~ "" t-IrrtitH;;eH ;.. liflitii.)' ",,"~lt...t ~ :ili<-li,"'" 
tf.t..~1:'T~·h·H+; ~\1 urn» t-tt,,, ~ ~*:t t-+W -I-tttHH';'f: Ht' ~4-
tlitt'* 4-~-!+-'t't' ... )r n~ 8·p+·H h ..... rh"f<'~'fl i11*'H; ttl- 'rtH-' '-'.~.ft'HM.'f-!-t+; iHi-....t 

ttfH:tl. fit. ~ ItUfilfH'im tl ftt1. .~..J. tty f4-l:le ttf f'+:ttiff h .j~ if.,;. 
+f.; .f:.#' a:1t7 ~ f..H.e tttfttH"Y' ~ rrt- fI:ti7 ~ 4t- *,,*t, fW 

,,!lt~,~ ~ ... Offi>fI "" wi+ll+l_'ffl,' +l_~t .... Ji,tt#, <tf +1;., 
Ell fl Il/liUlh 4fte ~itI+'" t4tttl+ .' Ufltil';''-.~ tHtt~ ~ ~lie tt+H-t 
~1t .f..h.e Htffft ~ fH:. uH 4-.. ttHt'l'" tttt4i--~ htl,.wtHlll off<, ~ 
11I'I~:tg=hll t-tt ftH 4:"ltH, wttttl ttttht 1nti.J Mi'+' fHI ~ rHl; ... ahlt bft-Ht-t>-
,Jd;'htlitltl ~ ~ ,,;: eetH+. ftH !' ...... i.-Wth ~ ..... tt>4 Hl....ti 
~ +!te """"':" ffl B.. ,1"f"'!'i1o€ft ffi ~IH!~ 'J'r,;"""';,, ........... 
_ ~,iff""I""';I.' _ ,_,... p ~ ,,, ..... ~ 

~J~ ffi wft.idt ~ ~ t"fttIt4. ~ tll']HJllit ill ~ 
~ lI'e.""",I', -1+ _ ...- " ~oH, ffi f .... ~ 
'111'l'un:tf.\\ +t. I'fflttH. ~ ~ ~ M ~ ~ ffJ'HttlllJ'l::'.l' {jtt ~ 

&It """* "'6"~, ~ ~ let'; ... ~ Iteejt ~ ......., 
tit #i~ CaHtleHl::ufttitill t>epfJlJits' ,~ :Hmtl f9 ~ 
Lre"t.fl ffi llte ~ 1'peftllti.y f.tftfl """* ~ lie sItaIt be 
Iiahlt. ... llte 1'IGiIlHtl' ftf!elt """ ' b&fIth ~ ffi <he .g."... 
HOIl'" a!,i"fjl)efJ,,"jj~ ~ ~ be tj' "",,*,,<I ...... r.il .... ""I" .. ;,. 
att:Y' Bt!Ult'itielt £le. el'il,ul Ht St'.etisR ~ Oe, el AHlent Getle; 
f:H' ~lllJBih::(l :fa. ~ tift ,Fa i:hied' ChEtflt€. 4 (ealtHHHneittg 
wi#. Se.Ii." ~ ef Poffi, II ef ", 4 ef !JMl", ll; ~ 
_m ~ .!J!l.;, p...,j..J ~ h''''',''!!I:'',,,1 ~ .,ltttJ.I 

,lea;!!;"",. tit, !€as> """" II .......... <he' '* • ...-,. .. vailHlll • 
... +be HHt4 ..... ffiw'st",""t ;,. "" iI(jI"sit; ht """* _'*'" ftfttl +!t~ t:l'f't' ef cit"""", ~ .... tlej*lHiI it+l,l ""ttIt "" 
'tI'''''''g' +be ~_ "" ,:I;,\, ""it I.\atli ftttttla will be 
""""ilItI>!e ..... '""" j"'Hlefli,,1e <tf ~ _ ~ .... 
~ I""'lt,li&h!Iy-~ """* ' +be '/''''''''''',,,. s!Iall 
~t 6i1 ttlit*~ ~i4+f itt ~ Ie . t+H+t·h+ itt ~rlt'd(~ wH:k-
~ df..li~lLtio:'iIl. 

ff+ ~ tite IUl1'f)6!1€,; t4 4JH.8 , til WflttE.H aetiet ltlHtfttitHi 
~l ~ .. _~, uf H-.. _"**' , ... #W P-Ietl ~ .ffi.. 
w:!uj.meut ~ sflall be 11t'€mefl be trhe tlr3"6efmH:Hl:BflB ef 
..... ~ M",H~''''' ~ ...alo •• i." ,jep .. toies ... ftet' ..... !.Item ..... ~ iffi""""" ef _~ ". ~ .tItH! Aeet;eR, 

f.i+ Illt"'~"1 _'<l- ...... ~ '. H",;"..<I ...".. Hi-
~Hi,:-t fioP <hq m.,ifll ~ +.& Hrtt; f1CetiBn, af-kp 
f~ Hf tttOfli:'y ffi too ~e- r1 " -, ~llte tlGI~fJ~it6tl itt 
tk" ~_1.i.m ~..,."" ¥ttl,,-\,. '!-ft" Ii •• , ~~ jffi.,..~ 
~ ~.t)t·H~.'t :ffi..e.twt·et! ~ .1Ji-e ".. ¥t:"t' ~ Wi~ Mttl fiulhing 
clf.w,.,."Y ... j,mtffi! "i' "....... ~' " _,ffi, 41tH! _""" ~ 
*"1,, ~''''''~ t4.ittt "i'f",I4;"" "" J~t1"" OOIJ+ ftfttllle,.",llLP 
;..H.t;-t. ..tf t:-ft~+ TT*H'- fJ~ t'1-"1tHttt~ : '!tHl"b .j.tth~t't'~ ~ ftt' 
;,---. .... ~l ... '" 4~tI' ~ f#tttI ~ llte .... 
"""''''*'¥ "witH", ~ wi+lt ~!H"lt ;pj""" tJtal.I be iif't'I'P-
"'" ..... , ftfttl jfflhl !it ffidt ,~j): .. <lefJ ",.;, ;,. fJ.e f<H+tl 
{~ti¥H.~ +he six m.ontit ~ fe.¥. tt:ft "P(JfWbiOHfI'lt.:nt. .ffi. 

, """"" .... ""'""HI ,,;,u,tly fe ... fJ.e ....... deposit" 
;" ~ -H+tt.t ...... flte l""!\'Ilt..., -.Ii <l.,!'".it. le ........ e<l 
+!t,,¥,';"" g,..,. ~Ie 'I'w __ "ltftlt , ' "'*, tAte _;' ,h,pt'ffliIetI 
l;~ " ~jf ffi _l± 'HIl" lit!' ...... ""'* Oiittet! '"' flte ..,~ 
t:I¥ .;t ;it~-e t..f.t.rllH::tf tHft,¥; ttY' ffi'fi.P·"" ~ ~ J..H.~ -

+*} +t. "tl """"" "'*""" .. _~ m... l±""'" gt'~ "i"ffi 
+!t~ ftt>j' "eM; "H 6f u..-, ,kl't",lan l;; Jt., m... fttil.et! tlJ'!ffi ...... 
.... iitl Ie ",,1Hffi g.<1tfeto __ ' +!tit .. wan it~ ltit>t 
"f'tt't f,l;~ fi,"" ~ <he _ <tf 'WI>' ~ aI!aJ.l lie ~ 
tt'~~ ftittr.- I 
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§ 1254 

I 

COIIIlIEmt. The disposition of the Pfovisions of Section 12,4 is 

indicated. be low. 

S!lotiOD ~54 I Recommend~ ~gislation 

Subdivision (a) --------------1-----------
Subdivision (b) --------------l---------­
Subdivision (0) --------------1---------­
Subdivision (d). --------------1---------­
Subdivision (e) --------------1---------­
Subdivision (f) --------------i----------

, 

Subdivision (g) --------------1----------
Subdivision (h) ---------t----· 

I 
, 

i 

I 

Subdivisions (i) and (j) -----t----------
I 

) 
I 

Subdivision (k --------------t----------
I 

CoC .• P.- § 1270.03 

C.c.~., § 1270.04 

C.C.!'.- 5 1270.07 

C.C.P..-§ 1~70.05 

C.~.P.-1'i 1270.06 

GJVt • .code §§ 16425-' 
l.6427 

C.C.p. § 1257(b) 

-' 



c 

c· 

, 
SEC. 12. Section 1255a of the Code of Civil Procedure is 

amended to read: 
1255a. (a) The plaiIitiil' may ~handon the proceeding at 

any time after the filing of the c~nplaint an(l hefore the ~_ 
piration of 30 days after final judgment, by serving on de­
fendants and filing in eour! a writ~.n notice of such ahandon- ' 
ment 't ....... Failure to comply ith Section 1251 of this 
code shall constitnte an implied abandonment of the pr<>-

~ceedinfl". i 

(b) C The eourt may, upon motio made within 3~ d~s after 
such abandO'nment, set aside 'the ahandonment If It deter­
mines that the position of the moy' g party has been substan­
tially chang-ed to his detrim~nt i justifiable relianee upon 
the proceeding and such party not be restored to sub­
stantially the same position as if t e prooeeding had not been 
commenced. J 

(c) Upon the ,denial ?f a. moti0'1 to set aside ~e11. abandon-
ment or if no su<:h mohon IS filed, upon the expm.tlOn of the 
t.ime fo~ filing ~ueh a motion, 0 motion of an"y party, a 
jndgment .hall be entered dism 'b-ing the proc-eeding and 
awarJin" the dt'fendllllts their costs and. clisbnrsements; 
wl*el>. Recoverable costs and disb rse,ments sI>elJ, include (1) 
all necessary expenses inenrre<l i "Ilre~ill-in'g for trial aud 
dllring trial,~ud (2) J'.aasona le attorney and appraisal 

fees actually and reas bly incurred as a result of 
the proceeding to take e property, whether such 
fees were incurred for rvices rendered before or 
a...."'ter the procee . coooenced. 

These casts and dish rsement';, ineludiiig expenses 
and i>tt" .. ",,~ fees, may be claim d in and by a COl;t bill, to be 
prepared, served, filed, and tru d as ill civil actions.1' ~ 
~ 1I0'NO""', -tI!,at Upon jud ment of dismi .. al on motion 
of the plaintiff, the ' , , , ...... eaeft <Ii' tIoem; ~ me 
.. eost bilL s}wU be filed w,thill 0 (lays after notice of entry 
of such judgment 't that ...ttl ,,00 tlisll..,,,e,,, ... i. sI>elJ, 
~ iHehtae ~ iHeuppefi itt flF€fliU isg {:e:p. ~ wftepe t.Ite 
~ is fliSllli.s.fl 4G ~ "" f*'lsp '1& ~ time se4; ..... 
.... In-'t¥ial .""fOlf Bee ... w., 6t'; H _ I'petl'ial eeR-
>ep,,,,,e is set; ...., ~_ se4; ........ ffial &f *" ~. 

(d) If, after the plaintiff ta -es poo .... ioll of or the de­
fendant moves from the prope songht to be condemned in 
(;omplinnce with an order of p s"~<ion, the plaintiff aban­
dons the proc-eeding as to sueh roporty or a portion thereof 
or it is determined that. tile pI ltift' does, not have authority 
to take sneh property or II po . em thereof by eminent do­
main, the court shall order the laintiff to deliver possession 
of such property or ,neh po tion thel'€Of to the parties 
€Iltitled to the posses.ion theroo . and shall make such proyi­
";on as shall be JURt for the pa, lent of damages arising out 
out of the plaintiff's taKing a d lise of the property and 
damageE for any Jos('; or impa rment of value suffered by 
the lanJ and improvements aft r the time tlle plaintiff took 
possession of or the defendan moved from the property 
sought to be eondemned in compl nee with an order of posses­
sion~ whichever is the earlier. 
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C=ent·. The purpose :md effect of sqbdivision (0) of Section 125~ is to 

rec~ense the defend:mt for all expenses necessarily incurred whenever the plain­

tiff fails to carry an eninent d:n:min pr0'1eding thr::>ugh to. conclusion. Pacific 

Tel. & Tel. Co. v. Monolith Portland Cement Co., 234 cal. App.2d 352, 44 

Cal. Rptr. 410 (1965 h oak Grove School Dis • v. City Title Ins. Co., 

217 cal • App.2d 678, 32 Cal. Rptr.288 (19'); Kern County v. Galatas, 200 

Cal. App.2d 353, 19 Cal. Rptr. 348 (1962). i Under prior la,f, reas:lIl11blc 

atton:.ey· s fees actually incurred were rec~verable inespective of the 
i 

time when the legal services were rendered~ Decot::> Scho::>l Diet. v. M. & 
, 

S. Tile Co., 225 Cal. App.2d3l0, 37 Cal. ~tr. 225 (1964).· This 

c·::>nstruction is contin~d and extended to fClude appraisal fees. Under 

prior law,. all ::>ther necessary expenses inlpreparing for trial and during 

trial tlere subject to a proviso precludi, their recovery if' the action 

was diBJ:lissed 40 days ::>r more prior to pre trial or trial. La Mesa-Spring 

Valley School Dist •. v •. Otsuka, 57 Ca1.2d 3 ,19 Cal. Bptr. 479, 369 

P.2d 7 (1%2). This subdivisi:lIl provides hat such expenses may be 

recovered without regard to the date that e proceeding was abandoned 

or dismissed. 
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c 
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81<:c. ] 3. Section 1255b of the Code of Civil I~rocedllre 
is. arn~nd('d to rewl ~ 

1255b. (u) 'rile comprnsatiofl and damages awarded in 
an eminent domain pr(K~{l{'dillg ~llan draw: legal interest from 
the earliest of the following tlatc!! ; 

(1) The date of the ent.ry of judgment. 
(2) The date that Hw po,""",ion of the nr0perty .... !igM t,e "" 

eaa!l.BIltea ill taken or the ilswage thereto· curK, 
(3) 1'he date after which the plaintiff ay take possession 

of the property as stated in all order ,. ~ fl1aiHtill' ta 
tftkt, for PO""",,siOIl. 

(4) If til" amount ,lrtrrmin('(l to 1)(, 
J;atwn on motion (}/ ", ril'fl,tHl«nt nl tit: H.1ulr.r Re.ction 
1,~lJ"').O:; i~' 110t d,'/m.-dIN' 7}f!","C xlwll date, tkr. :U,~t day f(JlI(lw~ 
in[J the (r(,lf) of thl~ orda ddc'I"mi'fI.iuq ~1H~h. mmmt. 

(b) ] f , aftt,., th(1o 11atf' tllat iut.t·rr:-.t h(~~j I~ t.o IU'l~rlH' , the d~­
fnndant continn~ in aetna) (lON:'I(,~Njnu ,f ttt" i'~ ¥+'f+t+l; 
m'tHt"'M tttttI ~ ~ the In'npC'rty r r('f'('i,~(~.'t n'm/f or 
oth.er ~:1U·mn('. ("-':r~~/l'orn ntt'rilwtaMr to hI; 'P"t'iOfi (J/if'f ilP­
t(~rr..~t {'('(linN t(l ,""ern('; , the' \,:th'I.' uf slwh r ~(·R ... iOI1 and the nel 
a-nunfllt oj' KUf'h rt~nt~ or other im"rmlC; .. ~ . ffflft fWflH·t.-A lillull 
br. o:ff~t't IJ ga i nst. t h{' in h'l'(,!-'.t. ~ tt~ H.' ~ *-'tt>- ftePit*l 
.f.kt. f-h.f4'P1.1111lt ~lIn1il1~l!.: ~it ~~. • ~ ~+'Wt-A ~ 
ff.~; -i~ -ft'IH..J. ~t~, 'I'lri.'( IW'ldit-i.'l1'o 1I./lui.l 1Wt f1/~1"Y til 
;'·nlt!rmd (Jc("r1U!rl u·ndcr St'r:ti.fJ1l. 1;J(i.9,O . .t;. ~ 

(r.) Jntm~e.'{f, in.<f·'nfNna i·Ht"rt' . ..;t (wr Ird riUf'; to pmuu'."l· 
"wm rrr damn·uinq of tlu protwrty by t (! l)lar'ntiff prifJr to 
tl!l~ 1il:(rl oNl'·r 11/ (!otu/emnntirJ1t, (Ptrl a !I Off.'IIfd amu:ll.-'tt itl· 

hrr"J Ii~ prm,iill'" il~ subd·i·t,; . .,';f}ft (b), ,q,/ta J bi' a."Is(!.-,<ywd bu tilt! 
em,t·t rfltlwr than by jury. I 

f4 
(d.) 'rh .... ('(H1\p(':wmtion ;tIlt! jlal)1II.~(>~ t' w;:lrth'll in ttll ('mi· 

Ih'1Jt dnmHi n proc~(,"(liTlg- :Hhnn ('Nl:->(' to '- \'aw int{'r(·~t 011 tlH' 
,'arlio,t of tI,,, followin~ elato,: I 

( l) As to allY amOl1nt. dt'!}(I~it(>rl fln~lIn!lt tn Chapter .1 
(rowmf-nf'ill(f 1(1;:UI H('('1i(,u +;~~ 1;.!~·,-'1.dl) oj '1'itlf'· '7,1, t.he 

. dl~t(, that I'uwh mnt,ulIt i~ wHhdrawl! b~'l t.h .. pr.nmn PIlt.ith't1 
r-th.rtCl~ th'.'~'!'~j.l. or ~J Jwt I"Ub'{nw.'if, (1"11 tile (11t(~ lIrn.! jmlynwnt ·is 
'-...~ ~wlh:r{'d . ! 

(") :1." to a.nu rtm.owrrf. d"iw,ltit,.d lfur.'l:uant to Sf?ctirnJ. 
'·Jfi.'J,(J:';, tI'l' flcr..t,. of .'-';I.'ch o'tpmdl. I 

"','+ I 

(':) A,,, to ~lB'y mHu11"1:1 t+,'t:~~ ~ ... ~ (~)*h~P(} . ..nt(,I' Pl1l"SIllUlt 
to t:hall/,n'S ((O)~nr/f'11"':!I!1 trill! };I,,·t.itlll !'. [:370.1)1) o{ Titl(~ 
i.1. j'ht' (bh' ot' "'ilH'.h f*t".I . .:;..lY'I·:- ~1('1!O~if , , 

-8+ ' 
(.1) A~ t.o ~tny ~lmoHfd. 1)(J.i<1 to nil'. pc+ ... utt t'nt-inNI t.n('rl'1n, 

thp dah' of :-;"Ith PH,'tHH-"lIt.. I 

+# +4'''''' .. tI! i_I-"'" '~', 
t"t't"F-'!l-¥t' ....... {itttt'+\lI tft4t'+'trl:-+t~;~.f+t f.W" ('"Ittt tt.f. ~":"'+:'-;-C1;~t ",·'tt'*'t.·,\... 

... /: *""', ...... ¥ "'Hi. ..... .f.I<.I+ .. """"""' ... l-fle' "'"",,; HI ...... 4" .. 1-1<",. '-
_. is f'IIHl HIt<> ..-4 4\4'<Ho:.;flte~, ."fJ<:feHtlet1 
-, #Ie tIttf;e <tI ...... ~H'''''' Rt. .' ., ... : .. ' . 
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o § 1255b 

Comment. Section 1255b states the rule~ that detezmine when interest 
, 

begins to accrue and when interest ceases tolaccrue. 

In subdivision (a), paragraphs (2) and 3) are modified, without 

substentive change, to conform to usage thro out T1 tle 7.1 '( ccmmencing 

with Section 1268.01). Paragrsph(4) is d to reflect the effect of 

Section 1269.05. 

Subdivision (b) ting language. Under the 

subdivision, the plaintiff is entitled to of set against interest (1) the 

value of possessi~n and (2) the net amount 0 rents or other1ncame 

recsived,if such rents or income 'are attrib table to the period after the 

elate interest begins t~ accrue. The last se tenceof the subdivision is 

C added to conform to Sect:lon 1269 .05. 

Subdivision (c) is added t~ clarify sting law and to specify that 

the c~urt, rather than the jury, assesses i erest, includinglnterest 

constitutionally required as cocpensation fo possession or damaging of 

property prior to conclusion of the eminent in proceeding. '!'he subdivision 

also clarities existing law t~ spec~fy that he amqunt of the offset 

against interest provided by subdivision (b) is assessed by the court and 

to provide, in effect, that any evidence on hat issue is to be heard by 

the court, rather than the jury. See ,~·Pe~~~,!., JG~u~1!:!nn!!!r!:!ra:!..yV!!ine!!lj!l!!~!,,£C!20!:2.:." 245 
Cal. App. , Cal. Rptr. (1 • 

Subdivision (d) is changed to make p raphs (1) and (3) refer to the 

appropriate sta.tutory provision~. Paragrap (1) is also chllllpd to terminate 

interest, on entry of judsment, upon an sma t depOSited pursuant to Chspter 

1 (commencing with Section 1263.01) of Title 7.1,. After entry of jndgment, 

such a deposit may be withdrawn pursuant tal Section 127Q.05. See the 
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o 
§ 1255b 

C=n'~ to that section. Judicial decisions lare uncertain as to the time 

interest ceases on a deposit made prior to ~'"~J' of judgment if the amount 

is not withdrawn. See Teople ~. Loop, 161 Cnl. App.2d 466, 326 

P.2d 902 '(1958); compare 'PeoRl! 'I. Belder, 5 Ctll.2d 832, 13 CAl. 

Rptl'.196, 361 P.2d 916 (196l). UDder 

this paragraph,interest on the ldIIOunt on d;"r~~it terminates OD entry of 

judgment even though the amount is less than the award. If the !dIIOUI1t on 

deposit is less then the ldIIOunt of the ... the deposit llI\18t be increased, 

on motion of the defendant, under Section ,.,"1'1 IV> See Deacon tnv. Co. y. 

Superior Court, 220 Cal. 392, 31 P.2d 372 (1934). Paragraph (2) has been 

C added to confonn to Section l269.05, which 1',.....,-1+0 certain defendants to 

obtain en order detenidning probable just ,,, .. 

Paragraph (5) has been el:iJninated as , .... ,.".. All post-judgment 

deposits are made under Chapter 3 ( I",., with Section l270.01) of 

Title 7.1 end, hence, are covered by ".p,.,~a.r,eLgrlaph (3). Paragraph (5) 

referred to the practice of pa;yment into W' f"t pursuant to Section 195?, 

which practice is terminated by the amE~nilJiIlSrl/t of Section 195~. 

o 
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c 

c 

Sl'~(,. l-L H'Tlion 1:2;): :d- !i:t' CPfi,' :Ilt' ~ 1',;1 1';". ,'I" ,~. 
is ,lhl:'TUlt'd t.o r~'ad : 

. 1:!:1'j. (a) r('ht, pl·o\~i"lO.I--: of Part. 11 1'1' tids. l·;td." l'.'latirl' 
to Ut'W h·ial~~ ,weI aPlwal;-;, ('Xl..:t'J11 itl -:-i0 fir H:<: tlw.y an' iw'oll-

Rlst.r.ut with the provision~ of this 1 itlr:, pply to thp. pr(K:e(l.u· 
in~.{~ mentioncd i.n this title 1 JH'6,: .. hlt El, •. ttftt. ttfW1+t' Ute ~ 
tHeft4i M .:Hte fflHtt e+ ttttitte!f flttHttltlt!tl? ttti tif*tft iJie e!tep.utiflJl * tile ~ *" ~ tl<e f<.t-.s ...... . gltKP"", .... 1'"8';;"",1 
itt ... ~ tweWe ~ ....& AA,.....-. tI!e ~ll.;"till' tIiNtH "" 
"';'jj.!ffi *" <It,"" Ht!+>; itttt"'<-, •• ..,1 ~~!.t ... ....;-* ..... f"i"'I'" 
t,"i"~ ~ ~ *" [ouv.r.ntHt-tl f* ~ .y- itt: JIt:JfJ:lI:'~r)llinn) 
't" IH,.,vidttl itt ........ _ W'..we It&ttlt't'<! Imy f""., ... »4 ...... 
""", HIe _ HI lltt. t ... I>I ...... "" itt , ...... .... .....a.... 
f<tp ""'" t.ffit< .... ttf'tIt"ItI ~ ~ "Il, ,a .. "~ ttt>tl 4Hit'!l 
M- +ttttffi. f.Htt.ttf ttH. nftJI't'.,uid, m ttft;V" "i' ~ t-ke ~ 
~;H'" ffltt'"" ,'0..1".,,1. M>:o' """'"Y ~ """" """" 
,l"f'HHHffi.; it" Ilia, itltll .... t<t'<4;"" J..wt4w. ... ~ ...... Jiny rll II¥, 
!ffitY "" al't,Ii,,,1 *" ~" "'>:o'""',,t "* ..... it+"'*':\' ",,,.,,,,,,fl, ...... 
~ .........,ffittt,,,; ;;: iltl;l' f.Ilep. Iw; ~ "" *" tile ~ 
.t.iII' . 
, (b) l1t. all ra."I('~ ?lllurr: a "WU) trial It .s lH'(;'fl. yrantnt 1£1J01l 

III" "l'pl;,."tio'l! "f tire dr/""Mrlt, IIn,l hI' /""" fftil"t/ "./lfm 
SMelt. ttial to (Jbtain yTl'atrr tow.Vt:·",..ud n than. wa.~ allowed 
hi'" "/10" th.o; Jir.t tria/., tI", e!l . .t. !If • ch new trio! ,/tau be 
tax("(l agai'lHtt h.im. 
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c 
§1257 

COIIIIIIlnt. The proviso to Section 1257 "s added in 1877 in connection 

with related changes to Code ot: Civil Procedl1lre Section 1254, which deals 

with posseasion after entry ot: j\ldgJ!leot. SEe Code /1m. 1877-78. Ch. 651, 

p. 109. §§ 1-2. Several subsequent changes to Section 1254 have deprived 

the proviso ot: any eUect. See H~1z:lg Autlority v. S~rior Court, 18 

Cal.2d 336, ll5 :p .2d 468 (1941). 1'he genel'lfl prov,1sion as to t:ences and 

cattle-guards remains in Code ot: Civil Proc dure Sec·tion 1251. 

Subdivision (b) is the same as and s~frsedes subdivision (k) ot: Code 

of C1.vll Procedure Section 1254. With reSlM ct to the construction and 

constitutionality of the provision. sea Los AIli!:e1es, P. &. G._l\V'. Co. v. 

C !!!!!!£, 104 Cal. 20, 37 Pac. 859 (l694). 

c 



o 

c 

c 
~, 

~,: 

Ku:. lG. rpitlt. 7.1 (l'UUHH(~I1CiH~~ willi ~ I ·ti'Jtl 12mu)]) is 
atiue<i to l l aJ't 3 uf tlw Code ur C.Jvil Pr Ic,'dHn~, to read: 

,],1'l'IJ~} 7.1. j)J~POSl'l' tll<' l'IWBAHI,E JUS'f eOMPEN· 
SA'l'lON l'RlOll, TO .1t:J)U:i\1E~1'; 0 ;'I'.AININU }'08· 
HESSIOX PJUOH TO ~'INAl, .)\;1)(:;\1 ·'N'r 

-1,0-
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c 
§ 1 . 

WOte. A Title 7. i (cOIIIIIIencina with S ction 1268), relating to evidence -
. in eminent dcmBin and inverse condellll:lation ceedings, vas Bdded to Part 3 

ot the Code ot Civil Procedure by Section of Chapter" ll5l ot the Statutes 

otl965, ~t Section 7'of Cbapter 1151 r s that title on the operative 

date otthe EvidenCe ():)de: (JaDJal"1 1, 1967 The c6h'tent of the repealed 

title 18 Superseded by SecUon. 8lO-622 of the Mde!lce Code. 

c 

c 
'·41';' 

-' 



." ":-:'" 

, 

'. ' 

... ~.' 

o 

o 

o 



o 

o 

--
~ 1 

ot CivU·~ Sections 

1243.6 &tid 1243. 7 aDd thoseport1ou ot '1on1243.5 tbat relate to 

the df!posit BDd vtth4rlnal of prObable t c· ... tlM1iton. tJaI1eI' this 

chaptel', the OOZIiI e trool'lIIq d4q!0ut lUI t ~_ tbe court . 

to ,lie tbe probable ijUat GOlII1l8t18atloa 11111 

of the ~(1JJQh'411'l8 anyd'." 1nc dent to the tRJd';} at any 

.~ ,~. 1'1liDS the .,.,.uint .atldJrior to the eDIIr7 (if ,111.· itlt. A 

4epD81t_.u.o 'be l8Ile Wl4erWs _~~ atter the mOt,neil e~ 

ota ,4'''''8 j .. t4lltbe~ed1I111ttMt ~I&a~ bas lIMbl'8¥el'sed, 

-ted., or set aaide 'by'bhe trial· or tecourt;&. '!'be iIqoa1t 

IIIQ'be .ad.e . .wbetherer liOtpossellaion Of . 

tis 4epoa1t senes .'eveJ'&l ~iI'.t 
o1)t.e1 n"ns an oriel' tor,toeseseioa WIler 

'J269..,03(3), or 12$.05.8e_.1n ... 

valuation. See Section1249a'. . .& it e deposit 1s vttbGlan, 

interest ceases on the amount ft~ 0 

and interest ceases io aD3" event 011 the amJ)UIlt deposited qOn eZItrf 

ot ,jUdpent.. Bee Sect1on1255b.. ~. t the depos1t is v1t.bd.r&Wn, 

the wlthdrallal entitles ~plI:II.1ntUt to 

to Jud&lleot.. See Sect10ll _.106. 

order of 'pees.ion prior 

1!le depoSit 1;0 be .sa . .rtezoJP. _ is not pel'lled by ~ 

", C',_ 



o 

o 

o 

1268.01. Order for de 

126<1.ot. (a) In any prooeeding in e inent dOlllllin, the 
plaintiff may, lOt any time after filing the mpla.int and prior 
to e"try of judgllll'nt, apply ex parte the court for an 
order determining the probable just <IOJl1 naation which will 
be made for the taking ot Rill' pal ... ..,l of roperty includM in 
the oompJajnt. Such appJieation may a1s.. made after elltry 
of judgment in the prooeeding. if that judgroon.t· hall been 
reversed, _ted, or ""t aside and no oth judgment hllll been 
entered.Upon.lI\lllh apJllication elIe eo1IJ't Illll&ke alld <lDter 
ita order de~ng-the amount of sue probabl6 just eom­
penaation. 

(b) At any time lifter the makinr of order, the plaintift 
lII&y depoHit the &mOllnt apeei6ed in tlleorder. Such depoait 
may be made wbether or not the plilin applies for, or ill 
authorized by law to apply for, an ord for possession. 

.-

ust 



o 

o 

o 

.§ 1268.01 

CJorrnnent. Section 1268.01 restates substance :>f Code ;4 Oi vU Pro-

cedure Section.1243.5(a). In contrast wi that section, however, the 

&lIJl1o&t1on anddepos1t IIBY be IIBde "gard to an oJ!der.torJOsses-

sion. see.the 1n1t1al () Dt to'bll1s' C baJ~r • 

. 'Ihe .1IOl'is"~ parcel :I.I1;tbe'l·; JIUnt"lIIwe 

: been used to lIIBlre Clear _ta~1t.~ -.4e for QII8,~CIIIl1' evetI 

th9J·"'.1PJIhr Code at Civil Proeetuli '1244, 1IeYU'al'11HOIla,., 

be iDcJ.ujed.1n the Oue ,."..,atat. 8Ie .~~ .. 

CIal. 729,.207 Pac. 24r(1922). 

As .uud·:I.I1 this section and':(n ttIl_ ·~.p'ber, ·"ccmpen .. ttM" ,--.rs 
'. 'to· ti:I.\laIellts ofC!Olllpenilat1ol1, lnClU4'Ut8-

~Il aDd, alliY severance or other _1M. . ,tbo ... ~ 'beaef1ts,.1f 

&IliY. that are "quiradto be ot1'8et ... ~ ",eh aaqzl.8.See Code otC1YU 

Pl'ocecNre Sect10il 1.248. 'lbe ~els. Also intelld~ to 1I01Qclde, 1l:!" •• Watns 

with _'~1Ie '",1\l8t c1J:n*&UGDt'ol'1iIloli1Ul4u, d .... i~ 
'thereto" in Section 14 at A1'ticJ.e'I of the .6t~. ' 

- -



c 

o 

o 

•. 
• "1268.0:CA:t' aiiy Uilie"""atter-tbe 
determining the. amount. of probable 

" ..court may redeterinine tile amount 
"tift' or of .any plItty bavWg an 
whlchthe deposit' is made. If 
IIDOIIIIt ~ entry of judgment 

. . been reveJ'IIIid, v_ted, or8llt 
tobli 

-46-



o 

o 

o 

.. ~.- .- - --. 

§ 1268.02 

Ccament., Section 1268.92 restates the eul,.,t,...n<'A of Code of Civil 

Procedure section 1243.5(d) except that rejreIj~ncle to the order for possession 

is eliminated.. As to tbe duty of the plALintilf'f. and the powers et, the court 

to maintain the deposit inaa adeq,.te see !f" lIf])ITrliI! tp. cO. V • 
.. _--;-' .. ',;:.:::- ... -'::::-~.:.. -- ....... ;.' 

Suparlor coyt, 220 cal. 392~ 31 P',2d 312 tl.91341';M!M!f!!hw. Co. v. 
-'.... . - .' ...... '. - . . 

Su,eerior CT. 60 cal • .App. tij4, 213 Pac. (1923). 

Sectidn l268.08 provides for _,e17 

after f'1IIal detaaa1Datl()ll of ~t81n the &wain PJlOCtl8\Ulli. No 

provision is made for l'eC0VV'¥. prior to f~ detelm1!latlon, ot: aay 

amount withdZawn. 



o 

o 

o 

1268.1)3. Senice of not.ice of d 

1268.03. If theplajut.ilf Il"1'o&ita the mount determined by 
th~ coon, tile p.tainilif lIha.ll oerve a tice that the d~JI(lBit 
Itu been mad e C«l aU ,lI the other par to the P~1Ig 
wll<J Ju.ve 11'11 interellt in th e pro)erty ~ which the deposit 
Willi !IlIIde. Simi<1I .of suclt notioo IIuIIl mide ill. the manuer 
provided in ~O!l 1l!69.f4, for lerviee lit 1111 .mJer for pas. 
aesUtlL Beniee of an arm fot' paille. " that ree.iWa the 
8IIlOunt depOllited pnrmant to this ehJq ler i~ snfIlc:ient WIll-

, plilme e wUh the requil'tmtent 01 this ~.i 

,.~. 



c 

Ccmnent,o Section 1268..03 is new. It uires that notice of the 

deposit be given in all cases to facilitate tllU--.1, of the funds by the 

defendants. 

Sections.lalS94 and 1269.02 require ~t informtion ~.ct1ne: the 

deposit be recited in any order for possess! under ~ of those sections; 

This section dispenses with separate notice 0 the depO.it it' such an order 

is obtained and served. 
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o 

o 

t 

12t'8.04. (a) .Exeept as Vrovided subdivision (b), after 
the plaintill' hlll' deposited the HIU;Olll"' determined by the 
court, any defendaut who has an in the property for 
w?kh the deposit was made may to the court for the 
WIthdrawal of all or IIny portion of deposited. 'fhe 
application shall be verified, set forth applieant '8 interest 
in the property, and request of a stated amonnt. 
The applieant shall serve & enpy of application n~ the 
pIaintill'. ~ 

(b) Application for wilhdl'&wai eutry of judgment 
shall be made Under the provisions 1270.05 unlelll 
tile judgment has been reversed, or set aside and no 
other judgment has been elltered. , 
CCllllDent. Section 126d.0I. rell1la·tes existiDg law. It 

is derived f'l'aII COde of' Civll ProctiId.ure Section 124307(a} and (c). 

not then been reversed, Vacated, 

withdraWal. is made under Section 

section. 

-50-
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.05, rather than UDder this 



o 

o 

o 

l268.05. Withdrawal of deposit , 

. 1268.05. (a) Subject to.subdivisio:nS (e) and (d) 01 this 
section, the eourt shall order the requested in tho ap. . 
plication, or web portion 01 that as the applieant may \ 
be entitled to ret)6ive, to be paid to applieant. No with-
drawal may be ordered until 20 days service of a copy 

of the apPlicati;'~ontio~n:~th~Ee~:i!~~ the time for all objectians has 
(b) may Ille objee-

tiona 
(I). 

lieved 



o 

o 

o 

. 
u ';~"C.05 

Comment. Secti:>n 1268.05 is 'based on C:XI.e :If Civil. Pt':>eetiure Section 

1243.7(a), (6), (d), (e), and (f). Unli the section 011 Yhich it is 

based;Section 1268;05 (bon r..::>t forbid Ifi drc.wcl. of :;;r,y p-orticn of the 

dePoSit ti' notice of "!;he app;ucation be penaO!l8\ly .. ~ qpon 

all~. b section pel'lll1ts tile <: to nereiD its tisc!retion 

as tov.i.~ in BUch ~ .. tI and as to ~nt of Q iUi4er" 

Ifothiiilg in this eect:l.on prec.loud8sw1, of the ~ t upon 

stlp1lAtlon of aJ,l ~ies mving an t in the ~ for vb1ch 

the deposit was 1IIlde'. 

Preil1U111 as, coats in theJiro,*",.,1ir.ileuthe.eeaetty t~ ttie \IJ!IlerOo 

tak1Dg ar1.aes pt'1Jiar1.q'1':rom Q i,sue of tle. lOr use of ,the SUe 

diatlDction in a"e881111 the ooati! ,ot a.lI'lIGJn:ioa.Dt procerf'np. Bee 

Code of Civil ProOed1u'eSect1on..JAA6lJ:1~'.*~. J!!II!fi' •. l8l 00. ~.2cl , 

312, 5 Oil. R.Ptr ... ~TiJ960). 

------~ -- - ------_. ~--



o 

o 

o 

when 

12ml.OU. (Il) 11 tb" amount dCJlo.ited is in • 
. ""p-W!cd pursuant to Section 1268, the total amonnt 
sought to be v.ith<1rawn cxC"edlssJl~~i~:otf~: of the original 
deposit, the applicant, or ooeh a are two or 
-re, llhall file nn undertaking. shall be in 
favor ot ...,. ~i1f itIld shall of any 
amount withd:ra_'~ ueeeda the the appJi. 

CIlJlt is entitled a .. lit.oall;l'dcterinftled ill 
Pro,,"cdilJg', tob'lltller with legal int""",,! 
withdrawaJ. If the liDdertaking i. ex.l!Cntj;d 
surety in"",er, the ,undcr1;a\<'iI'g !!hall be 
which the total amount to he withdraw)1 ~l<"""'1. 
originally del'osilNI. If oX",,"";d by 
x.ul'etie~ alJprm .... ~ by the e()urt

t 
the 

doubj(J ";lwll amount.. . , 
(b) If there are two "" 11,0m apllJli''IIIl'blj 

lieu of filing ""parate ulldertakill/!ll, 
undertaking in tilt> amount ffljul.'i!!! 

(e) Ti,e plaintiff may waive the 
this ""ction or JUay couseut to all 
the /I moullt stat ",I b~' t.1l is ,,:d;oll. 

( d) If the undertaking is executed admitted.BlU'Cty 
in~n:rer, Uw llJlpliruut filing tJlC uudelrtali;in,ir may recover the 
pr.mium Imid for fhe undertaking, but exceed twO) per. 
cent uf the faee vRlu~Aif thr undertaking part of the reo 
(.~verable costs in tIlt! amincllt dhJ1luin Ul'< .. e,ptjin!!. 

CCIIIIIBllt. Seetion 1268.06 is in substance as 

subdivision. (b) of Code of Civil Pro~e(l,ure Section l.243.7. 

Withdrawal by one or more defendants of an amount ineltCess 

of the original deposit is pOlSible the depOlll t bas been 

increased as provided for by Seetion 1268.02. 
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o 

o 

1268.tl7. .If any porHol1 of the deposited pursuant to 
thhlo cbapt.er iK wlthdrawn~ .. lie f('e(·j auy such money shan 
oo-tu.titutc a waive.r by uper21tiull Jaw of all daiinG and 
dffellse~ ill favor of t1H~ pi'l";St)Jl~ re,·"i',;u!! snch pqmmi(exr.ept 
a claim for grr..a.ter I~HTlIp(,lIsatlnn. ' aruonnt !!it} pnii1.'to nny 
Jlarty Khan bt~ (~rNJitet.i UJ:HlU lh(~ LJ~m('nt in the 'emintmt 
dmnain prof',redinl!. 

to 

the s/8,stance Gf 

S~i/tion 1243.7. subdivision (g) or Code of Ci vil Jl>r()cedw~e 
• 

In addition to waiving claims and defenses obr than the 

. cl.a:iln 'to .grgater cOl!Jflensation. wi~'~llWEW. :>t the deposit 

also entitles the plaintiff to an order for i!osseslilon. See 

Section 1269.06. Cf. -007 Cali App.2d 

759. 24 Cal. Rpti'. 7l:l1 (1962). 

,. 



o 

c 

o 

l.268.00. nt of amount of cess withdraWlll. 

126fLOH.. Auy ammmt ",)thdnlWH IJY a I arty it. c·xeN; .... of the 
aUlount to wI!i<'" ]'" is entitle,1 "" final!, determillNI in the 
eminent. domllin pro,,,,,'din~' shall 1l<' paid tbe pa,1y "otit.led 
toO !lUll'll arnmwt, t.t)~(~1 nl'!' wiHl i~·g'.al inter ~t frotH 11h~ dab'- of 
it. witbdrRwal. The ('U1I11; in. which th,' ninent dum"ill pro­
l'.t'(~(UJl~ i~ fWJHJiwr :-,huli (luh't" Jndgmc'ut '~h~('..()r'lingly. If the 
jndg-meut is not paid witllin au Jays aite its t"ntry, the court 
rnny, 1111 rrwl-iotL, ltt)t'l~r ju<l~"111.i;'j~t a~aim;t th,' SU1."ctit-s, if any, 
fur :-SlH:h ani(mnt and interl'B.t . 

• 
Ccanent. Section 1268.08 rest testbe substanCe of 

subdivision (h) of Co(le of Civil odure Section 1243.7. 
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1268.0. Amount of d inadmissible in evidence 

1268.09 •. Neither the amount depo ited nor acyamount ·with-

drawn pursuant to this chapter shall be given in eVidence or 

. referred to in the trial O'fthe issue if compensation. 

No reference shall be made in the trial of the illsue of 

campensation tQ the fact that a part has Qr has not offered 

evidence or ~ particular etridence in cOlmection nth adeposlt 

or withdraWal llurauant to :this chapter 

Cg!I!!ept •. sectionlo268.09 restates the substance of Subdivision (e) 

of Code of Ci'V1l. Procedure 8eotion J.2lt.3.5. The second sentence of Section 

1.268'.09i8 new. The principal purpose of t e ·new sentence ieto preclude 

impeachment of a witness at the trial by re rence to evidence given in 

conneot:l:on with proceedings to dete.nnine or redetermine probable just 

-compensaMon (Sections 1268~01 and 1.268.02) OI'to withdraw .an;y .alIOunt 

deposited IIJI probfl,ble c~ation (Section 126th05). 



o 

o 

o 

1268.10. De osit in State Trea.s unless otbI:Il'II1se re uired 

126H.lU. (a) W h,'" nlO !ley '" d""""i e,1 /IS T>NlvidNl in this 
chapter, ihe eom1; .0,,11 order the mone to be dt'p08ittxl in the 
State 'rre-:t\!o'ury or, npm~ ""'l'ltt.('J) rc.JU~ t of thr. rlaintiff filed 
with th" ,kp""it., in tIlC "",,"ly treJI.~llry If mou,-,y is d"Jl'll'iood 
in the StatR Tr<'~ .. mr.v pur.mant to t ." sedion, it shall be 
'helil, inv{~~ted, {If'poRit-Nt RIUI dh:hu.nwt in the mannPf spoei~ 
fled in Ar1.ide9 ("omm<'Heinl!: witll S",'. 'on 16425) of Ch"Pter 
2 of I'art 2 of Divi,ion ·1 of 'rill" 2 "f 1.10,> (Jo~ernment (10,110, 
awl lnt.(~~ PiU'Ilt-d or oHIl~r im·,rtl,!ru~nt 'rived from its iuvPtil- ' 
mrnt .ball be uPP',rt;on.>d IIl1d <li.bur.. ilftoemallnerfiJII.Ci. 
fl,,) in that article. 

(b) ". between .tbe I",rli," tn th" ro<.eeding, money de­
posite<l pUl'!I1lRllt to thi .. ",lIIIpter shall r in at the riok of the 

plaiDtiff nntil paid or made payable to he. detenclant by order 
of the eourt. 

• 

c~t. SubdiVision (a) 

same in substance as Code ot Ci 

SectiCIII 1268.10 18 the 

Procedure Section 1243.6. 

Subdivision (b) is based on the 1'3t two sentenCes of 

;,subdivision (h) of Code jf Civil PrOcedure Section 1254. 

.-:,.. .. 

" 



"~<i.=' •. ';:,: . .:. 

..... - ........... 

I 
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o 

o 

or 

1269.01. (a) In any prooeeding in emiinell~ domain brought 
by the State, or a county, or 0. corporation; 
or :metropolitan water district, utili·ty 
district, municipal water dis·~!'"ict drainage, irrigation, 
levee, reclamation or Water district, or 

(e) Th< ..... d~r 

(1) Recite that. 
Artiele I, See!.ion 14 oltbe Co~~t"~tUm 

(2) De&cribe the proptrty . the 
acquired, which description may be by 
plaint .. . 

and 

to be 
to the eoDl-

(4) . State th& amount just eomp.iusa-(8) Statethepurp_ ~~~r~~~~~ 
!.ion in &ceordani;ewith Chapter 1 with Section 
1268.01). 

(5) State th& date after which the plainti1f to 
take possession of tM· property. Unless req~este 
a later date, such daft shall be the on whieh 
the plaintitf would be entitled to take of th& prop-
erty if serriec were made under Sectiou 1lI,ilt.u"" on the day th& 
order is made. 
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COIIIIIEIllt. This chapter provides for for possession prior 

to judgment, and supersedes Code of Civil Sections 1243.4 and 

1243.5. Orders for possession subsequent judgplent are governed by 

Chapter 3 (commencing with Section 1270.1). 

Subdivision (a) of 8ection·1269~Ol the substance of Code 

of Civil Procedure 8ection1243.4. 

SubdivisiOll. (b) restates the substance of subdivision (a) and·a· 

portion of subdivision (b) of Coda ofOivil Procedure Sectian l243:5. 

The ex parte procedure for obtaining the or<~r for possession is a 

continuation of e:id.sting law ~ 

SubdiV1si~ (c) is the same in all ,Code of Civil Procedure 

Sect;l.on 1243.5(b), except that the reqltUl~~t that the order recite its 

author! ty has been· added. 

With respect to the appellate relief .. 'f'.;u. .... " ... as to orders for 

possession, see the Comment to Section 1269 



o 

o 

o 
(" . .-L" 

,.' ~~ ..•.......•.... ~.~.. , ,;",."~,.,;.,i~,.';~'<C.';, 

eminent domain 
pu .. blie utilit)-, or 

~t~E~~~~~O~~tto acquire ad!f mayobtainca 
or property interest ia 

the complaint and prior to 
applyto,the court for 
.. maybe IJlIIde 

. bU ."., revmed, 
has beeP flIlte1ed. 

lind the tIOtiee 
" aD elder for 
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§ 1269.02 

Comnent. Section 1269.02 is new. 

Subdivision (a). Section 1269.01 for possession prior to 

judgment if the taking is tor right of wa;y reservoir purposes. Section 

1269.02 pl'9v1des f,or possession prior to the purpose 

of the aequi.ition--if the proceeding is by a public entity, public 

utility, or cODlDon car~er. Section l.269. and this section are not 

mutually excJ.usive. '8Li1fl.Jl1g w1thin either, of the sections, 

the plaintiff ma;y elect the section under wtl:Lch to obtain possession prior 

In a proceeding 

to judgment. 

S~v;.lolls (b) 8Ild Cc) " Bubdivu:Lonll (b) aild (c) are pattemed 

atter provillions in other states w~ch nroyl~de for Obtain'ng, poatesllion 

prior to judgment by noticed, motion 'Dr<:>eedw:ie and which require the pla1ntift 

to shOJI' a need for such POS8esll1on. See, =11:.' ~L. BSV .. stAT. 1957, Ch. . . ' 

47, § 2.1; ~1!.:..E!.~~!2l~l!..lWiBI;...I.~~£.£2!" 13 111.24 537. 150 

NoE.2d l24 (1958). These subdivisions tor, determ1nation of the 

motion in keeping with motion practice geJil8J:!al:t,y. 
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1269.03. (a) An order granting denying an application for 

an order for possession under Section ~')"'.V.1. is not appealable. 

(b) JlJIy aggrieved party may appea~ from an order granting or 

denying an application for an order for pos.ession made pursuant to 

section l269.02. Tbe ~eal does not an order for po .... 1ion 

made l.Ulder Section l269.02; but the -,;rll.B...L or appellate court may, in 

:i.ts discretion, stay such order l'C!C'<U.I'tI review on appeal or for such 

other period or periods as to it may apj~ee.r appropriate. 

CC!IIl!!At. Section 1269.03 is new. 

Judicial decisions have held that an apj~eeu. may not be taken from an ex 

parte order authorizing or den:Yini polase,ss:Lop. prior to jadpant, Hand_us, 

prohib:l.tion,or certiorari ate the remedies. See 9MiP\ Q9ntra 

Costa sanitN7.D:\,st •. y~ Sj,lp!t.:i.or.C:ly.C, .2d 845, 215 :e2d 462 (1950); . . . . . 
Weiler v. Super:i..or C:>\1111. 188 Cali 729, 201 

Court, 208 Cal •. App,2d 659, 25 Cal. Rptr. 
Madre Vi SI!PAArP,gWt, 191 Cal. AW.2il 

• 247 (1922); ~tlj!te v. 82Perior 
(1~) I . Ci'tlQf-J!1!.qa 

12 cal. Rptr. 836 (1961). H:>VeVer. 

eM,,,,, of j~nt is an appesd.able 

order. !!!:L!!:!!Sl!!s~~1!.9:..!s!!22U~:LJ:~-.:;:a...:;~. 123 Cal. App.2d 

668, 267 P.2d 349 {l954h !!2!i~!i.J~!2!J~~.!2!:2!!!, 47 cal. App.2d 358, 

117 P.2d 722 (1<}41). These rules are COIltinjHld in connection with orders 

made under Section 1269.01 or Chapter 3 of 

Subdivision (b) diBtiIigUisheBbe~an ex parte ordars made under 

section l269.01 and those made on nottced 1IIP"~c>n under sectioo l269.02. 

As to the latter an appesl. by e1 ther party authorized. Such authorization 

does not ~ly that. in any particular pl'ocE*,d.inl~, an appeal is a sufficient 

remedy to preclude mandamua. prohi.bit1O!l or Icy tIler writ procedure. In genel'sl., 
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~
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;--~ 

,,--.":: .. ' o<'L.o." 

'.' 

• of order for 

12»9.04. (a) As n","1 ill this ."e"tio:~, "rceord owner" 
me.ans hoth (J) the pe""ln in whnm title to the fee 
al'Jl<'"rs to be vf);Jleu by dilly 1"{>{'01"<1,,1 or other instru-
men Is alld (2) t h~ per",,", if any, who an interest in the 
property IInder n <lnly re"',r<led J.,\Se or nglreem<!lltof purchase. 

(b) At J .... t. :lfl days pril}Y to the is taken 
pursun"t to an ,,,,Ier for I,,,,,,,,,,,,,ion to this 
chapter, tl,o plaintiff abllll ""rye a order on the 
record owner or t.he pruprety and on, if any. 
If the order was obtained under Section the 
court may, ror good can .... Mown 011' 

.horn", tIle Hmo "]leeifk~1 in this .ulldiv;"i.ln 
IeSH than tl,ree dllYs. 

of not 

(c) Seni". of the oroe. shall he service 
l1ul.,11I t.he person on whom scrvk'<l ill to has previoU8ly 
apPf"urefl in thn pl'Cu!('(-ding nr bpcn ~rVt""(l sUUllnons in tbf' 
pr<K,.,·ding. If th,· pel"!lOn hu. apJlt"')"(,{] or s.r"L'<l with the 
:':;'Ilmmun~ IK!rvjN~ of th{> nrflnr for "O',"",,,,j,f} be made by 
mail upon "neh (l<>!"SOn and his att:ortU'V t('<· ..... a_ if any. 

(d) It a pc .... mrequil't·,1 to be HCned resides out 
of tlw stute, or has <1"1'1l1"1,0(I fr[)m canllot with dlle 
diligeuce he foulld within the state, mil)', ill lieu of 
slleh perRoIIlI1 service, "'~ld a ':01'1 of by registered Ol' 
""nine,l mail addl"e_,1 to Stmh at hie last imow:o. 
address. . 

(e) The eollrt may, for good caulIC on ex parte appli-
cation, authorize the plaintiff to take pO!llJe$oru)D of the property 

upon a without l!erving a "opY of th" order. 
r""ord oWller not OC~'UP1illg the n •.• m",",,, 

(f) A singl~ service ~ pon or one of several p.r-
""lls hnvllJg " ""romon b.L.iness or re'iid'*,~!e address is snfli­
eient. 
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CCIlIIIIent. Section 1269.04 i. the GfIt;.e oubotooce lIS 'Coil cf (:lvU . 

Pr:>cedure Section 1243.5(c), except the ner10a of notice baa lIean 
; 

inQrealled from 20 to 30 da;y.. i'be HCiIU1J!'ellliilnt that !Ill affidavit be 

filed conoel'l1ing serVice by mail tIN ~n SubdiVision (f) 

o is a clarification of a sentenceint1ie p~.ot Section 1243.5(c). 

The term !'!ld4ress·" refers to a sinsle J!elll~.'tL:1l imit or place of business, 

rather than to several su.ch unite or places that 't!IIIi¥ btiPJlen to have the 

same street orpon-Offiot "!Iddl'eas." For ~iIIlIple, each apartment is 
. " 

llIlI¥ have a slDgle street ati4reaa. 

"' .--+ 

o 



(' "-. ' 

, on motion of certain defeD4aDta 

'~/~*S 
1269.05. (,,) u the property to be taken " dwelling oon-

taining not more than two reSidenti&! its an the dwelling 001' 
one of its units i~ occupied as lti. resid _ce by a defendant, and 
if the plaintii't bas not deposited p bl. just oompenl&tion' 
in accordance with Chapter 1 ( co eneing with Section 
1268.01). such defendant ~y move the court for an order 
determining the amount of s h compensation for the 
dweUing and so much of the upaa wb:l.ch, it is 
constructed as lIlay be requi for its convenient 
use and occupation. The mot shall be heard and 
detemined in the 881111! III8Dne as a motion made to 
~ an el[18tingdepHit r Se(::tion .).268.02. 

(b) The court shall - and enter its order 
determining the amount of au probable Just cCl!Q?­
ensat1on. .' If the aepoeli' 11 not 
D1&de within 20 days after the date of the order, th,_ com­
pensa.tWn "wUded in the ,proceediiig theliloviDt pany'flhlll 
draw legal interest from the 21.t y after the date of the . 
order. . 

(c) If the proceeding i. abandon d by the plaintUf, the 
amount of 8IMb..i\1terest -.Y ~ -1'8O!Q e7ed aa -'" q,. \!>e. pr0-
ceeding in the manner provided for e rec()vdji ohtMt costs 

_ pnd d.iabunlements on abandonment. t, in the proceeding, the 
Court or a jury verdichventuatty iriM t:.. ~Iioa 
that would have been aw"rd~ to the moving party, then such 
interest shalll!reoompgted 011 the t of sueil ,,~lf DO_ 
such determination is ever made, tb such intereSt shall he 

. OOIIl~uted on the ~puntof prob~111e just ooJ:8ensatiol! as de­
termmed on the monon; The moving 1 be entitled'to 
the full amount of such interest wi ut oftset for renta or 
othe'L' incoii ... neeived by him or "value of his c .. ~~ 
pOSe8ssion of the property. 
,. Tile imng of amotioll ,}I,lllS. . t to tbill seetjoo. consti­

tutes a waiver. by operation- of taw, conditioned upott sub!Jl!--
qnent deposit by the plaio.tiff of the ount determined to be 
probable just'compensation, ,,[ aU e B and defensea ;",fa.ver 
of the moving party exoept hi. claim or gr • .ater compensation. 

" .-. 
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Comnent. Section 1269.05 is new, Ex()~Plt as provided in this section, 

the depositine; ot probable just compens av 1, on I, pursuant to Chapter 1 (comnencing 

with Section 1268.01) or the taltine; ot pursuant to this chapter 

is optional with the pla1nti:f:f; If a deposi is not made and possession 

is not taken, a detendant is not entitled to be paid until 30 days after 

final judgment. Code ot Civil Procedure <:IeC!"I'l.<:ms 1251 4Ild 1268. It bonds 

must be issued and sold to pay the award. pa;tme,nt need not be made until 

one year after f~ judgment. Code of \.i ... "J....L Procedure Section 1251. 

This section is ~tended. to r.-ke II.va1 to hapeowner. n procedure by 

which pr:ibable just cClDPensati:m may be de1be*m:necl. 

d.l'awn witldn a brief period after the bej~ilI;DfJlIg of th\!l pl'oceedilljI. .,or a , 

(I~'le provisi:m appUcable' to aU emi~lt d:nain prbCee4iIlCS.+ 

... EMIRi5l1'1' DflAIN CODS § 407(b), AlthoUjJh this 118ction d::les not i~lre 

the pla1nti:f:f to deposit the amount de1:elrldI*" if no depoait is made, 

interest on the eventual award begins to ac(Ii'W~. If the p:roceeding is , ' 

abandoned. or dismissed. the interest is COllDl11ted on the UlQuut detel'Jllf.ned 
, . 

by the court to be probable just cXJpensati 1'bis seoti" ape.rt.1n1erelt 

w::>w.d. not begin to acc1i'ue until entry ,of • See Code of Civil 

Procedure Section 1255·b(a}. Intcrest :m any am::>unt deposited. UQder' thta 

section upon the date of the depOSit., See of Civil Procedure Section 

1255b(d)(2) . 

Making ot a deposit under this tles the ~intitf to Obtain 

an order for possesdon upon vaca.tf,oo of the ior()Pe:rty or with4:ta1!a1 of the 

deposit., See Sect;ion l.269~06., 

fbe reference in subdivision ~a) to 

the convenient use and occupation" of t\se <l ... I ... .L~I~ is talten trQII Section 

1l83.1 of the Code of Civil Procedure wbich "1"' .... " with mec~cls liens •. 

~e limitation precludes applicatioo of this to land be~ t.un 

and ~!1 in c~ with the· dwelliI1g •. but to ~ .. OOll~t!IQt 

11ft ot ~ dwelling., 



c 
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take ossession after 
or withdrawal of osit 

1269.06.. (a) If the plaintiff h deposited probable just 
compensation pu~sllan~ to Chapter 1 (eommencing with Section 
1268.01 posscss1on ot the prop. or property interest 'for 
w e deposit was made 'may taken in aeeordanee with 
this section at any time after each <> the defendants entitled to 
possession: 

(1) Vacates the property; or 
(2) Withdraws any portion of tb deposit. 
(h) The plaintiff may apply ex parte to the court for an 

order for poSSeJiilion. The court sb authorize the plaintift to 
take possession of the property if th conrt determines that th~ 

plaintift' has deposited probable just compeJll!8tion pursuant to 
Chapter 1 (commencing with . n 1268.01)(and that eaeh 
of the defendanlll entitled to possessi. n have: -

(1) Vaeated the property; or 
(2) Withdrawn any portion of th deposit. 
(c) The order for pOSlle"'!ion shall , 
(1) Reeite that it has be<'n made n der thia section. 
(2) Describe the property and t e estate 01' interest to be 

Rcquired, which d.""ription may b by referenee to the com-
plaint. . 

(3) State the date after which pI intift'. is .authorized to take 
possession of the property. UlIle'!S t e plaintift' requests a later 
date such date shall be the e.arli.st ate on which the plaintiff 
would be entitled to take po •• ", .. io of the property if serviee 
were made under Seetion 1269.04 0 the day the order is made. 
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§ 1269.06 

C:mnent •. section 1269.06 is new. Cha ter 1 (cOl!llllencing with Secti:ln 

1268.01) permits the 1'1ainti1':L -C~ dep~sit :0 :b"blc just c::;r.:pensa.t1on lmether ::>r 

not it Jbtains an order·for possession •. Se tion 1269.05 requires the plaintiff 

to deposit probable just compensation in ce ain cases to preclude the accrual 

·of interest.. . . 
This secticn ooke.s appl~cllble to wit ,aWlll ota deposit ~e prior 

to judgJnent the anal.oe;:lUS rule that applies when a deposit made after 

judgJnent is withdrawn. CtA< Po le v •. GI.l.t Z •. 207 cal,. App.2d 759, 

24 Cal •. Rptr •. 781 (1962). I-i; wo pemits he plaintiff' to obtain 

possessi>:ln ::>f tbe property after it has be, vacated by all the per"ons 

who are entitled to possessbn. Serrice:) the order for posseSSion 

is required by Section l269 •. 04. The t limits for service of the 

order for possession on the record ·owner oCCUPBJ1ts are the same as 

for an order for possession under Sect~on 

,.~ ., 

ot'-. _ 'fi'· 
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l.269.07. Ta,king possession does no-~ waive r 

12li!J.07. 1'lw plnillHff a(j,'~ IJUt. ahi.l~J(lon ot' \'\-'alllt! the rj...,ht 
to app!'uJ from HI(' jlHl:!WPlit hI tllf~ pl't 'f':l"41ing- or l"CqUlos 
n new trial by takin~ pus:-w:--.. .... iou of ~he 1)1' perty pur::;u.ant to 
th i. "bapt,,~. 

-ir-



§ 1269. 07 

! 

Comment.Sectl::>n 1269.07 is the slICe if substance as C:lde of Civil 

Pr::>cedure Section 1243.5(f). The language bfS been changed to preclude 

implied waiver of appeal or right t::> new tri~ by taking possession pursuant 

to any order obtained under this chapter, intluding orders under Sectbns 

1269.01, l26g.02,and'1269.05. unafr Section 1268.07. the 

defendant also retains his right to appeal 0t to request a new·:~r1al upon 

the issue of compensation even though he w1t~draWS the deposit made by 

the plaintiff. However, such 1-1ithdrawal do1S waive all claims and 

defenses other than the claim to Compensati::>+ 
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1270.01. Deposit ai'ter jUdgJnent 

1270.01. (a) If the plaiHtiJT i, no\. ill lOs",,,,;,,,, of til" 
pl'Opr-rty to lw tukt'n, tll(~ plaiuti.ff lIt;lY. at mly tim(': after 
C'nt:ry of. jlld~ml.\nt., d('p~i1. fnr t.lw (lr~f{']I{l.a.n ~ th4~ .amount of 
t.he jWll!HWllt t.o~dlH'1' wit.h 1h(> iJltf~rt'st tlw·n dn~ t.ht'f'Con. but 
a deposit. may Hot hI' m:ult~ HlHlrt' ill i:-; 'Sl~t~ti(n nr1e1' thl." jlHl~­
ment. {':ut.cT'{'(1 hu...; het11l 1'1'Vi'l':-;c.~d? Wl.C,ft.t(~(I, or "t aside HIul no 
other jndg-m('ut lUll'> rn-'{"u ('llt.{'rC'd. 

(b) Upon mtLltill~~thl'. dppo<.;it,.t.hr- plailltUr .. al1 .... erw~ a not.ice 
t.hat the a,·po.o...:it h;l~ lltl-f'n Imul(' on an of th('; I)t. wr ]lartiel'\ to the 
procRftljug- dctN'lUin("l by t.ll(! jrulglH('ut to ha\T·e un intt'1'(>~t 
in the money (l(':po..:.itt-a 1htl l't'ntl. Rf;rvi,~{' of t {~ Hoti(~e shaH he 
lIladf'; in. tlw mamwr ]H'ovitletl in Hcdion 1270, m for th4~ }>p-rvi<!c 
of an nf[l(~r fur ')()~"K'K~;()n. H('r\'im:~ nf an orc (':r fnr pm; .. 'i(\o;;Kion 
under ~(wtion 127n.n~: L"i Sllftid.'ut (·.uII1Jllinn '01.' with thig ~ub· 
divh'ijoll. 
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§ 1270.01 

Comment. This chapter relates t~ dep~sits that maybe made and orders 

fOll' p::Issession that I:lB¥ be obtained after entry ~f the "interlocutory 

judgment" in c::lndemmtion. The procedure of the chapter awly notwithstanding 

the pendency of an appeal 1'r:>r.l the juigme or a motion to vacate or set 

aside the judgment4 H:>Wever, after the "i ter1ocut3ry' JUC\gIII$nt" has been 

reversed, vacated, ::11' set aside, dep·:>sit possessi:m pr:>cedures are 

g:>verned by Chapter 1 (c:D:lencing with Sec ion 1268~Ql) 8lldChapter 2 

(c::anencing With Sectl:m 1269.01), rather b8ll this chapter. See Secti::ns 

1268.01 and 1.269.01. Tile cho..pter sup·er'lll8<lles Code:>f Ci vU Procedure 

Section 1254 and el1l:d.Da.tes whatever dist cti·on there I:lB¥ have been 

between deposits made under Section 1252 Section 1254. Under this 

chapter, there is but one unif:>rm post-ju nt dep3sit pr3Cedure. As 

t::> the distinctbn between the "jUdgment" d the "final jUdgment" in 

eminent domain pr:>ceedinss, see 1 Procedure Section 1264.7 and 

Bellflower City School Dist. Y. ?kAsss , 52 Cal.2d 278, 339 P.2d 848 (1959). 

Subdivision (a) is similar t::> subdiYi i::>n (0) of C::>de ::>f Civil 

Procedure Section 1254. H~~aver, the. sit required here is merely 

the Bm:>unt of the j'ldgmentand accrued int rest. The pr::>vision for an 

additional sum t:> secure P!IJ'Il8llt of furthe c:q>ensation and C3stS is 

contained in Section 1270.04. In addition the deposit may be made under 

this section without reg~ t::> an order fo possession. TIlis secti:>n thus 

encompasses the deposit pr:lC&dures of bot Secti:lllS 1252 and· 1254. 

Subdivisbn (b) is new. In requiring that notice of the deposit be 

given, it parnllels Section l268.03 wh1ah 

pre-judgment deposit be sent to the p~ie 

property for which the deposit is made. 

received notice that the deposit bad been 

ol'lier !'or possession. 

r Section 1254, the defendant 

only when served with 8ll 
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1270.02. Order for possession 

lj70.0'2. If t-!](, jlidg-trH'Ht dc'h'l'Tnill('" t.hat t.hr plaintiff jp;; 

1"J!t.ifh'il to ';Ikr tht' PI'IITH'P't,," omd thf' }luiHt-iJ1' has made the 
t1('pu~it prw,,:id(·d In ~k('lioll 1:?70.0J, t.h (~()Il"rtt npol! ("3: parte 
apll]j('atinH of th~' pJaiHtHT, :-;JtOlJl anH nri;w the plaint.iff to 
tak{' pH.L{I'i(':-iSlutJ of tlj{~ prolh','ly ]WlitrJl;! (~'m{'IU8iOJ) of tlw 
Jit.igktinn. 'r1w {'{lurt':" nl'd(~l' ,.:lmiJ :-;.tJtU~ Hit, .Iate .af'tc'l" whjd. 
tlw pJaiutilf is HH1hm'i:wtI to tHl"i' pns:-.;(' 'sioll of tlu~ I'ropl'rty. 
IJtJft':-.::-\ Hw ptaiut.ifi' 1'1'rpl, ,,1:-; i'L lah'r d;1 -/', sndt dat(· ;r.;ha1l be 
'10 d:lYS ufh'l' 11l(' flak th(' ~)r(l(lt is mad,', 

CO!JlIIIent. Section 1270.02 res tes the substance of a 

portion of subdivision (b) :)f Cod of Civil Procedure Section 

1254. 
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1270.03. Service o~ order 
*' 

J270.0:k ~·\i ]C'"a. ..... t 10 ~lo,;':--; IlrioJ" tu 1](~ dal~ pn"'s(~s:Himl is 
to be takt'n, tilt'. j}laiutitl shoRll ~('f\I,~ H. tOpy Hf Hit' ?l'der fmo 

P(Js."'I(,li"don llJlf,n t.h(' (h·rrndHutH. :u.u1 thf'tr a1tllrH~~, Nt.her per., 
~JlIl1ly ur by m::il. .\ :<liHgh~ 1'l(~rVWt' l~pttl (H' 1II1u.lllI~ tu one of 
s4w{'rall)("rsoH~ ililVEtlg' a conmum :hU:-lllU., • j .. f j'(~ul('llec address 
ill .uffioielli. 

Section 1210.03 s the same in substance as 

subd1visi:" (c.; ,,:.:: Code Of Civil Proced.ure Se~tion 1254. With 

respect to the last sentence. s 
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1269;04. Increase or decreas~ in runount of: deposit 

1270.04. At any tim~ aftn the lointilf has made a deposit 
upon the jndgllH'ut plll~Uallt to til s l~hapt.er, the cuurt maYt 
U\K>ll mGtion of IUlY JercnJunt, I),", cr the plaiutiII to depUtiit 
~uch additionallllllollHt a.~ the c.(mrt dt'termines to be. lloeessary 
to sct!ure Pllyn](·nt of .auy furtl. (~oHlp(·nsa.tionl com.s, or 
illtcr,,,,-t t~lLt nlay hI) recol·"r,·i\ in Ite Jlroceeding. A.fblrthe 
lllakiug of sut'h ilU ort.kr, the (..'1.)(1 may, On motion of allY 
party, order au itlc!T("al'ic or .a de ~r<!it.·\e iu fiuch actditiomu 
amonnt. 

" 

, , 

-tl4-
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§ 1270.04 

COIIIIIent. Section 1210.04 supersedes s division (d) of Code of Civil 

Procedure Section 1254. For the parallel p avision permitting increase 

or decrease in a deposit made prior to ent of judgment, see Section 

1268.02. 

Decisions under Section 14 of Article of the Celifornia Constitution 

and Code of Civil Procedure Section 1254 h held t~at, where the plaintiff 

has taken possession prio", to judi!J!!!""t, jUdgment is entered for an 

amount in excess of the amount deposited, defendant is entitled to have 

the deposit increased to the amount of the IKigment. See, G,x. Deacon DrI. 

Co.' v. Superior Court, 220 Cel. 392, 31 P. d 312 (1934). That rule is 

continued. in existence, but the motion to 0 tain the increase is appropriately 

made under Seotion 1268.02, rather than l' this section. 

The a.ddi tional amount referred to in t s section is the amount deter-

mined by tbecourt to be necessary, in addi ion to the amount of the J"dpent~ 

to seoure payment of any further compensati ,oosts, or interest that ~ 

be recovered in the prooeed.ing. See Pe 1e l6J. Cal. App.2d 466, 

326 P.2d 902 ta.~)l Cit UO caJ.. J\pp. 

248., 294 Pac,! 760(1930). DepoBlt of the unt of the jl1llgment itself' 

is reQuire4)by Seotions 1270.01 and 1270.02. 

Code ~ Civil Procedure Section J.254 s oonstrued to maIr.e the 

amount, if IIIIV. to be depOSited in addition 0 the ju4pent to be 

discretionary with the trial. court.. 20~r!!!ll!...~:!a!:lJ~:!!~~~~!!!!!!~t:lt. 

156 CaL. App-.2d 745, 320 P.2d 536 (1958),. is construction iscont1nued 

under this section. 
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1270.05. Withdrawal of deposit 

i 

1270.05. (a) };uhject to l:iubtliv.i"iioi~ (1..',), aHy cl.d'~ll(lant fOl' 
whom an amount bn:i 1wPil Jepl~h~d, upon the judgment, or 
any defendant uctermi'l('d by tb.· ju 19ment to be entitled In 
au amount dl~l'0liitet.l prior to entry f dud: judgment, is en­
Litlell to dClUiUHI H.UtI rm·('.ivc t.h~ aP~ount. to· which he is entitled 
llllder the judguwut upon obtaining -[1 order from the t'Ourt.. 
Upon application by """h tlcl'"ndilPt, .he cn,ut "han onler that 
sn"h looney be paid to j,irn IlJl" .. hi~ n ing (I) ft""tisfaL-tiion of 
the judgmcut. 01' (2) a rC""ipt r.r money an,l an abMul<l11. 
ment of all d"ims and ddem".. 'pI bis claim to greater 
compensatioll. 

(b) UpO!! ohjedi"Jl to ,ueh w' "l'iil IrUide by ""Y party 
r<:tiou, nULY requite the 
e- nwnne:r and 11110D the 

811<[ 1268.06 for with-

to the proceeding, tho ('(Ulrt, in iiK 
defendant to file "" lUldcl't1,kiug in 
conditions spccifi('{l in SCI·tinn~ 126, 
drawaJ of 1\ deposit prior til jll,lgsQell 

(0) Application'r". witlulrllwal tl'l' ent.ry or indcmollt 
shall be mnde Ulu1er the proviolons fW,t.ioll 1268.04 if the 
judgment. has been l'{'Vt'I'H('il, vaud'U'd or :-;t.-t .aside and no other 
ju<lb'1Mnt.1uIl! been "nter,,,l. 
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I 
§ 1270.05 

·=ent. Secti·:m 1270.5 is based on Stbdivision (f) of C:xie :>f Civil 

Procedure Section 1254. FJr the parallel. p1visiOttS for withdrawal :>f 

a deposit prior to judgment, see Sections 12t8.05 and 1268.06. 

Decisions under Section 14 of Jlrticle Jj of the California. Ccastitution 
I 

and Code of Civil Procedure Section 1254 het)t that, where a deposit was 
, 

made to obtain possession prior to judgment, the defendant was nonetheless 

entitled to proceed under the provisions of his the entry 

af jndlP""'Tt. PeOj!le v. D1ttiDer, 193 Cal. 

(196l). See alBo People v. Ne14er, 

caapare GoB. ~"con Inv. Co. v.,· 

312 (1934)(Practice.before any provision 

.2d 681 j 14 Cal. lIptr~ 560 

832, 361· P.2d 916 ('1961) • 

. y;6 .."ti 392, 31 P.2d 

sted. f~ withdrawal of a 

of tn1S section has been 

cbanged to incorporate thilf construction. e section also half been 

changed to permit the court to require ity as a condition to with-

dnwal in appropriate casea. 

Code of Civil Procedure Section 1254 a construed to pel'lllit the 

defendant to withdnw any aII10unt paid. into curt upon the jndgment, 

wether or not the plaintiff applied for or obtained an order 

f:>r p:>aBel!si::n •.... !P!!PgJplee:]· !!' ~T!.t. .. -!,!!!! .. ~!oi2!£!:lS!. 5 .. !iIL. 7 C~.l .. ;.;,:p.2.:1 759, 

-€l+ Co.l~ Rptr~ 781 (1962)" That c:l1lstr i:>n is c :>ntinued in 

eUect •.. InferentiOlly, S:.cti:>n 1254 petil1 ted l'11thdro.lhl :lIllY :>f the 

lIIIIOunt deposited' upon the judgment and not the additional amount, if 

any, deposited as security. See J 161. cal. App.2d ~. 

326 P.2d 902 (1958).· '1bat constructlOn a1 is cOnt1ilUed in effeet. 

The recedy :>f a party entitled to an 

that atl:>unt has been withdrawn pri:>r t:> j\ld4!b:le<nt by =ther party is set 

f:>rth in Secti:>n 1268.08 •. 
-87-
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1270.06. nt of unt of excess withdrawal. 

1270.0(i. 'Vhlm tHOllt'y is witltdl'11Wn pUl'~lUUlt to tllis ehap~ 
tcr~ allY amount withdl'aWl1 by a ('r~1I1 1.11 exc}*is ttf tllC amo";1ut 
to which be i ... ("utitled fl,H finally d('.tt~rmHH'(1 Hl the prooeedmg 
shan be paid with<Hlt inte",.t th~ I'luintill' o~ other party 
entitled t.b~r"to, and the "our! . Lall ,'nU'r tile Judgment ItC­

oordu.gly. 

CCQIle!lt.· Section 1270 06 is the same in substance 

as sui)division (g) of Code of CivU Procedure Section 

1254. 



c 

o 

ossession does not waive ~1 

1270.()7. 1'h. pJaint.ilt doc" "ot .. bml on or I.aive tile right 
to OJ' pea! from the judgluellt or re(IUest !leW trial by deposit. 
ing tho amonnt of the judgment or toki! g {lO:<!oeI!sion pursnaut 
to tbis cila!)ter. 
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§ 1270.07 

Comment. ·Section 1270.07 is the sace in substance as subdiviSion (e) 

of Code of Civil Pncedure Section 1254. er the provisions of Section 

l27O.05, the defendant may also retain his ight to appeal or request a new 

trial upon the issue of compensation only n though he ·withdraws the 

deposit. This may be accomplIshed· by fi1t a receipt and waiver of all 

claims and defenses except the claim to gre er compensatbn. £!. PeQP1e 

v. Gutierrez, 207 Cal. App.2d 759. 24 Cal. tr. 781 (1962). 
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1270.08.. Deposit; in State Trea~llr'J unlessotherwi.ae ~u.tred 

3270.08.- MOIWY fkpn:-;ih·d as tl1"oyid('ll ill this (;IHlptrr shaH 
he d~'l)(.l-iitcd in .wi"ot'da [11"(' l.,.if h 's~~(·t~()U 1:3ljl"l.10 aud the prnvi. 
sIems of toot s(~(~t.iou art' nl1pli(;able ~) the mOnt'Y .80 drposited. 

Camnent. ,section 1270.08, ~hiCh incorporates by refe~ 
i 

Section 12G8.lO" supersedes the first three sentences of 
I 

saW.ivision (h) at. Code of Civil I Procedure SectiOli 1254. 

I 
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K.r.c. 16, J\),ticole 9 ({~omm(,lwin~ ;vitb Sm:tion ](425) is 
3,ld",1 10 Chapl." :! (If ParI 2 of Ilh ,ion ~ of 'rit.]. 2 of the 
Governn)t~ut Code, t.o r4~ad : 

A rtieh.~ 0, CondeDlnation )epo...,~tK ~'und 
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16425. Condemnation Deposits Fuf 

16425. The CrWdrmtlation liep(t, itli Pwul in tht' State 
Tre8.Hurv i:-; continw·d in f.'xistc·IH'e. 'Jw fund ('.on~t8 of all 
money deposited ill ttl!1 Ht,utc 'rrt'a<O:ll :r under Title 7.1 ({~om­
Illeneillg with H,'"tiou 1~68,Ol)_ Of 1'" t 3 of the Code 01 Civil 

Procedure Ilnd .11 iut.'rom ellrned or other increment derived 
from its inwJrtruent, 'rh~ Rlat" Tr Mmer shall receive all 
such money", duly r<'<",ipt for, and"" ely keep the same in the 
Ilmd, and (or ""en dllty h.' i, 11"hle up II hi, official hend, 

COIJIIDent. Sections 1~5-1 7 restate the sUbBtance of 

a portion of subdivicion (b) and 1 of subdivisions (i) and 

(j) of Section 1254 of the Code 0 CiVil Procedure. 
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16426. Investment of :fund 
, 

16426. (a) :lfo!!('), in tl'" (~"lld('m)"'t" 11 Deposits Fund may 
be inveRted and r£"iHvpstcu iu any !$Cen ·ti(~s described in See­
tion 16430 of the Government Code or depo.;ted in banks as 
provided in Chapter 4 ("omme"eil1g , 'tll Se"tioll 16500) of 
PArt 2 of lJivi';"u 4 of Title 2 of the G crument Code. 

(b) The 1'oole<1 MOl"'Y Inv('Stment nard .ball designate 
at least onee .. month the amount of oney available in the 
hilld for illVe"tment in ",,",uritiel! or de 't in bank aceounts, 
Imd the type of inyesttuent Or dep<>,u and shall 80 Ilrrange 
tbe investment or dnpoRit pro!(ram tll funds will be avail-
nble ror tile immc<lillte Pllyment of court order or de. 
cree .. Immediately nfter ,mdl desiguati n tbe State Treasurer 
shall inyest or make ,lepusit. in bauk counts in aeeordauC'e 
with the d'~Kig1laf.in}\.~ . .I".1r'the pllrpORti of thi.~ subdivision, a 
written determinllt,,,,, Ri!llled by a 1n "rity of the members 
uf the Pool cd MOlley In ve.t1u¥tlt. nOllr shall he riMmed to be 
the determinatiou of the board, Mem he . may authorize depu· 
ties to ad. for tlt~m for the purp",", of liking determinations 
under thi. Rcct.ion. 

Ccautnt. See the COIIIIIent to Sec'~ian 16425. 
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16427. Apportionmen'~ and disbur:tement o£ fund 

j. I 

16427. Interest earned and other i ,rement derived from 
investment.s ()f deposit:; made pu~'uan to this article, after 
de",,,,it of mOlley in the Rlat~ 'l'reasu . , shall be depol!ited 
in the Condemnation DeT","if>; F.nnrl .. Alter first dcyJucting 
therefrom ex!'en."" incl1r"',1 by'tlle Stn Treasurer i,n taking 
and making delivery of boni!. or 6tho .. curities qncJer this 
arlid~. the State O""troll,,, .h:lll "PI''' i,," a. of .June .1Oth 
and December 3101, or ell<·h y"ar t.he r"Jlsind"" of slIal! inter­
eJlt ~ ... rn",l or iJWl'emellt derived a ,iii. (cl'ooUted in ih4! Jund 

. during the six "alellda. rn,inths encliug, ith K1leh.(latfs.,.There 
shall b. "pilOrtionNI andpaill to ea~b lrulltill' hlll'lU ., de­
posit in the fund rluriliit tt," .i",·mnntlt Jleriod fOor .whi<:b an 
apportionment. is lOBlle, lin amOlll)t di ,tly P1'OJl\lrtioDllte to 
tJle Wlal deposit, ill the fllnd Illlil.tbc J~ Illth 01 tillIs: • .de­
po.it. fClllllined tbcl''';n. TI,. Stat" Tr.~" "". sball PIi,V out;.the 
monry d~positcd lJy 1\ plainf.i11' in ."11<'h manlier a,nd ~ fUel! 
Hm,·. OR I.he ,'onM or n jn<lltl' tlICI'"nr mil • by or<l"r or dl!l!l'e". 
mrt'Ot. 

Ccmaent. See the Ccmnent to faction J.6lI25. 

! 

I 

J, 

i 
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S".,. 17. &ctifm :18090 of tlw 
amended t.o reatl : 

Code is 

'-'. 

38090. The ~ f<t ""lIlflU"lI1li." .... .,.. ..... ~ ""' .... M 
. t.I><> ~ <of 1iIHo· .... 4.'" "ttf'(..H.+~ .... ...,. . ....,. 
'*~ .....- ..... '"",J, !pfl,. fH4.Hto+ 'Mtl.... <of 
~ ffl ~ tltl n,UIl P. * l:fllIil~t'Hte#Ht 
~ tt+I+llilHo ~ '* ,111"111",,·* 4# fl"'f"",""" 

t'f!""~ ftlf<.t ~. date of n,~~:"ra~~":'~ri:8 th,s or""h .• kn./l lot del.rm •• ""t in '" 
1:U.9" of tin Cod" of c."jJ l',·o"cdurc. 
""mpellsalifm i$ ascerlainrd 1>11 referer-s tJPjooi"feil 

to fh ...... fid<>, the dole IJ/ fh. filing of 
"omrt shal! lJC d~f.","d the da.lc of trial t., .... ini .. g tko dutc of ~·a!natilJ". 

CCIIIIIDel1t. This section of the 

19Q9. (GovernmeIlt Code Sections 

1913 (Stats.1913. Ch. 246, p. 417, 

amended previousl;y to confOnD. to 

been made over the years in the 

section is amended ·~o canfOnD., as 

of Civil Procedure. See new Code 

and Pla,ygrOllZll Act of 

3). It has Dtt been 

various chaD,Ces that have 

0;;; Civil Procedure. Tbe 

as ~I ~. to the Code 

Ci~. Procedure Section 

, , 



c 

SHC. IS. Hl'(otion :um~)] {~~ tlw OOVt~rHm("Ht '~lfh~ j:-;, urnendt'tl 
to.r()ad : 

3SO~1. ImproY"ments pla~{'dupon the property aftr" 
~'flfjjJ, '* fIte tItII ...... "* ~ ftf fIte ' . ftf ..... 
t.esaan ~c service of .~um·mU1l-.~ shall not be included in the 
as:s(~ssm.t of L'Oln}leJl'wtion or damages. 

-97-

-~. 

.j 



c § 38091 

C~nt., This section. of, the Parluan Pj.a.ygroUllds Act" of 19<)9 

(Government C~ SectiOlU! 38000-38213) was cted in 1913 (~t&t!l' ,1913. 

Ch.246, p.417, § 3). With respel:t to the constl'JlCtion of this sec~ion,8lId 

rel&ted sections, lea v • 203Cal._~ 44., 262 

C P&c.,1084 (1928). TIle saction is amended, ,confo~ to ~ of Civ1.1 

Procedure Section ~'6l.;t which prOVides th(! , iqlrdVeoents placed up:n the 

o 

prpperty a~ the servi-ce of SUIIIIIOIiS S 

&BSeSBIIlent of compensation of damages., 

-~ 

not ~_, included in the 

1 
,,~ ___ ,11 "-~ -1,. m-' 



c 

c 

C:m.nt. This section of the treet Opening Act of 1903 

(Streets and Highwa;yc Code Sections 11000-4443) derives frcIII an 

enactment of 1909 (S-l:.:l.ts. 1909. Ch. 584, p. 103&, § 5). ~ 

section is intended '';0 accord, a.s n a.r as ma.y be, with ~iona 

of Code~f Civil Procedure Section ~tf9a ths.t specify t'tpte of 

valuation for condellln8.'cion proceedijlgs ceneraJ.ly. See ~ of Los 

Angeles v. Oliver. 102 Cal. App. 29 , 2S3 Pac. 291:l (l~); City of 

, Los Angeles v. Morris, 74 Cal. A~ • 473, 241 Pac. ~ (1925). The 

section is amended to accord with C de of Civil p~ure Section 

1249a. 
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SEO. 20. Section 4204 of the Streets a~d Highways 
Code is amended to read: 

4204. No improvements placed upon the 
peae& t.&:j,e taIieB; subsequent to the ~ et 
M Berate_S8ReB 8fMI. 8ftB:&geS 1mB Beepue'i, , 
INDtI.t shall be included in the assessment of 

. damageI. 

roperty :pH­. '*" .. 
. 6 of BUm-

peUBation or 

o eDt. This section of the Street Opeu1ug Act or 1903 (streets 

aDd JtigInra.ys Code Sections 11000-4443) i8 awmded to contOnD. to Code or 

CivU Procedure Section l249.1 which p ""' ........ Dt8 placed 

upon the property after the service or s DB sball not be :LDc~l!ded in 

the asaessmant of cazpenaation or d-s 
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Renale OIm8Ii1lltW1col A",ond",elOt No' ___ -A reMllllhoft to 
propos. to fh. people of the Stat. 0 OGli/arm.. G1> ~ 
"'<»It to lite O(}ftBti1uho1l of the .tat, by ~ Section 
1-1 of Arnels I tltereo/, rdatiflg to 6 inent do""",,. 

.. RlJ8t>lved by the S<1Ude, tIte A'.8mb 'concl<rriag, That the 
Y"'gi.lahw' of the State of Californ' at,ita 1961 Regular 
lle&';Oll cOJnmencing on the 2nd day f JanU&l'y, 1967, two­
third. of the m~.Jllbers elected to each 0 the two hOUl;OS of the 
J"'l(islature voting therefor, bereby p po_to the. poopl. of 
th" Stat. of Cal!foruill that the COllst tlltion of tbe .late be 
"mend"<i by arn"nuing ~ction 14 of Ar 'e1e I thereof, to read, 

Sw,. 14. (oj Except as provided i ""~ (b), (eJ, 
atr4 (dj of th;.,. .. "iion: 

(1) Privllte Prollllrty sh .. 11 lI"t be· 
public use. without JURt ooml"'o .... tioo 
to, Or JlIlid i11tu .uoud for~ th"... owner,:, ftfio P~l" fl' .. a, floP 
~ -H; l,e. oJt8I!!tl.ie. ,tnIB.'/ftiJ fJU"fIf.SSM fthttij. tie allflpa,l i&1eft 
.fitt t-kr. , ... M ittty' e~"e""''''8ti; ~ It •• 881118 ... tiS!l 
ttP a ~~ toW UIt" ~it+tJ ~ tt++tf.oI"'ftfMt:1.i ," ~ ttiBtl ib', i&fto. 

~ ~-tiit4piofi, .,uui.,iluM tlisNiL4t; do .... it .. , +..... 
14i~ ~ ,to:~"'mM:tI 'ttt- ¥Mfep . Eliltv'st? fHL 
H-ittHf.ttio. 'ftt'lW-i~.,.. t!&t;f*fl .... ~'II't ,,_+Hoit:.J. ,.J'.ti,lJ.. l~fWHtttt- ~) .. 
~ AM ~ ,itt ~ H ftIIe~t8jJlefi tHMtl ~ ~ feta 
fhe. ~ jr«t8ltJ~~1.jT}~ ttl ~~ heuelitlJ tHt:r jlllft' ..... T:f!nuitt. 
l'¥tttl!)f!I!4i b:r ~_ ~IIPtl:tn: .. titmt ~-. "t!IItftH. f.tt!. 
""'" !'f .. i ..... It;\' .. :iiH'Y; __ Ii ;if"", .. ~.... ... '"""'" 
...... i1 """"" ..... -.4 ttl' ....-!; .... ..!!aU lot> J"''''''''ilH'd ~ lftw.t 
tH"tH-tt~->tI; tlttl+ ;tt ,,"Ht~ ~ .... ttt't~~ ilt tlUUlsili HJ'u:I:Ight 
~ ~ ~tHt'";_ t+f' ft _, "Hilty, flt' it ,"'fHtf tiltH IlHt'utjllll-:: tW 

Blet.t.Htll~ljtflrl ~ tljnh'it.l, JlHlUje~tlJ .... tljll'Wi~h tttttttie-
~ ~ 8iut.~iut., tIftH~ . . ~ .1eP.hllJ)ft£ifl:fl 
~ ~ tftllSfPv'8:t.itHI ~~ fH:1 ., ttttftHe 8sr,MU'RtioH, 
Iff<. .w..-...;..,; .. I'>!itho .... 'I++Hlio.""lil", .... , ftt' fttI"I>H" ........ 
tW:H''ftMtftt: ft¥ tJiutf'id. aflttct .. itl_fi1Ift1' ttiie itBu~J'!di. ,. is llf'totl 
ItHd ...... tll' fiftY ~ t;f WII;l' "" ~ . lle .. <IIietl f;ep ___ 
¥fti.p IHi'Jl8At.ll, r~'8ift!tl ieP tt ~ -Mtte 6Ite lee ~ 
M ........ ,''''''''''.lIt H ..... J •• "" ~ /!if'III; "". "fi",} 
tftliaen! tlufftHiti "f ·~.t'EliltgR RI:B6Pr;ljBlle Ht iIt~ eI etIfJtt 
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~ jMPiHtEeti8R fHt+l fflU.....,n}')4J.1 ~~, ~ Itu.ul'ity Ht tJtt. 
we,. M ~ dejl"oited .... tlH! -"' wIiieIt -" fH'8-
'''~ ....., I'""'lill~ ~ ~ ftftiI it> ""," .. "t" ... t!H; 
......... .....,. delt' ... ;"e ... "" """,,,,,,~bly 8tloktt .... " ........... "" ... 
tft" _'i' M Hte 1'."1"·.'7 ~ ... l>e t ilfl"lttliak f'Ity-
tiwttfi ~ :tH~ (tlrRfJOH:tJ6tiulI ffita stteft . fffttI att:¥ Elamur:e 
i-H~* tl:u:"ds, iRl4)l1diJtg ~ftlttftlt'" .... fte"'!> .. ~ Pe8fi8ft M tttt 
ttc1jHflir.ft~i8n t-fta.ti ~ itt M lief!t!fIli(;j ~ .the ~ 
~ tift twH:ffi flA tfle ftftRtt' t!8ft lte aeC8Millif t& Iftw,. 

!JlIM. ......4 ~ iIfH!It ~ '" """ *" ........... iRe .. t 
>l8M.ill "",""oIiRlI9; ~ """* fHItiee -Ie ~ ~ 8fI 
• fI&fIf4 ~ pi OifJPiltf, ftI.t.ep .fBe 1hf86tlt1tl Stteft. He'5w.lty ft& 

pelltli,t'fl ift welt f!PBefleftjRtfi. 

!IlIiP ~ '" f'pj¥flie "PElfle.., l&P 
&tttttttt 8P ftJeE.lfte fMJ'Wf'P IH J~ ..... 
lie tlee'Rod .. tIoIHRtr l&P .. fMiI>Ii& ... 
estBpsuy fHI e8~~8rtltiett ~ p.j,.'tNie 

PftilP8tld f'ftJt ~ 
• ~8, It!II .w.Il 
.,. ,ePleR, fif'fft; __ tfie 

~ ttl @lRiBM" "eMil: -IeP ::Il~eI~' :,a.lt8lt aHJI. tltr,eMf! £.11 
Mlfi theMY ~. 86RlJJMB e .... 8P: 

(3) SiWju' 10 '''6 proviWnu of Sectimo (Jf Arliclle XII, ,ru' compensatimo .Mll ~ _ .... ed iii IJ rl of ,...,orii til .11 
otlter ,.otJil CtJIeI IJlld, .. m,," IJ j .. ry is 'tu!d, Mall be de-
ter",i"ed by IJ jury, . 

(b) S"bj,tt fo ,,,,bd ••. .;,,;n .. (d) of th.i .• ""dian, in .. pm­
••• dillll i" />m'"'''' d4ma;n ~roullht by th.s state or " co .. ..ty, 
city, <I"'IIncl, or ot~ pubUe ofltity to"q 're afl!! property, 
,,,ltether 4 fl!lJ or 011 .... ifltcr~"d b. '.,,"Iit tM plaintiff may 
take ,"'.,'U"w1t. of tit. rwoperly or pro1"'" Y iflterest follow­
;"'11 com"",,eement or the rwoceediflg (J"d prior to the ji.1IIll 
jl/'l.qmf>1f if the 7,""",rty or prnp"rly i~to n,d being 1U.".quired 
is (l) uny rillk.t-of-tllay, Of' (2) l .. ,,1ls to be ft.,ed for , . .", .... "';.-
1'1' rpt""' .•. 

(r.) Rub;;,,·t to .~lrbrli'l!i .. ~im' (d) ol tJri.~ ~(' ~tion., w1'fh fc.,,;-w·d 
t" (1.1t11 NI'l'\"( nnf ~(wrr(lil 'by R'ubdif1i.8imt ( ) of thi.t: UcU01tt 

t"" ,.rr/i.,I.I".T. m<l" 'p"';fu <Ina. rI"'.';fy I • • "Iit ... or ",r­
.m", by .nh.;ch, Ih. pt,blie pt<'1''' . .-.' for wk.i ,ana the ".~""cr 
in " .. ,j Ib.e Ii".- at wMeh. 1", ....... ;On of "flY ,"'01'"1,, "" "r,II'­
rt't1/ <"terr.d .M!! I,r take" foll"'~1 NJmcnr.emc,,' or the 
p-miru"nt rlomni.1f. prorreiU1'tD 41Ul prior to fin.(d jU(,#lIw'Jtt. 

(1 j U'",01'"'(' !W,'O'f'.'II,gltI-U flf (W1/ J!rnl){'r"~ fir ,!~n~/.,.rtH itf­
IN'I'sf 'i.-:. fn/'-f'n -ill 4:1 rminrnt 'ib~m(7.in 11r(}re ing. in~t .. ...(Jmp()n~ 
.."fI.,,,, .,h,,11 br ti,adc t" th, M,'l/"r or Ihe V1tt;",/'i/J ,haU tlr­
~H}~t ~wd, fl.m(llIn~ nf mmH'y (J}t flH! r,ourt ddermtnc .... #t) be thr. 
twolmM-f' .inst comprn:uJ.tinn to lw m(ul() f the. prflfu'rtll or 
I"np"d!, i1lft..-,/ am/ .."y rllHfUJ!le incident In thc t,.,pn(/. The 
mot/t·.11 IW 1/(IW,,·:itf'ti f!olraU btl (waihlb/r i·m.me. i.a.tr7.u ~fI Un 'P('.r~ 
I.:ntt 'or l){'t.'((l'fIn Uw cour} (Iet(!rmi'll-c.s to be e· Utlf'.d tM,-cto and 
mal1 be ,oil h ,1m",,, in acc()r<iallC6 tiM" SII ,k 'fJI"o",4"re and 
"J,.,n ,",h ,,<ounty a., the LegulatMre tHa . prescribe . 

.. ~. 
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Comment. The effect of' this amendment is as follows: 

Subdivision (a). The amendment makes no change in existing 

constitutional law respecting "public use," "just ccmpensation,""inverse 

condemnation proceedings," "date of valuation," or the 'general requir"...:ment 

that property not be taken or damaged until compensation is made to or paid 

into court for the owner. See People v. Cheralier, 52 Cal.2d 299, 340 P.2d 

598 (1959},and City and County of San Franci~co v. Ross, 44 Cal.2d 52, 279 

P.2d 529 (l955)(public use); Metropolitan ~Ia~er DiBt. v. Adams, 16 Cal.2d 

676, 107 P.2d 618 (1940), and Sacramento etc'l R.H. Co. v. Heilbron, 156 

Cal. 408, 104 Pac. 979 (1909)(just compensat!ion); Bauer v. Ventura County, 

45 Cal.2d 276, 289 P.2d 1 (1955), and Rose v.! State of Cslifornia, 19 Cal.2d 
! . 

713, 123 P.2d 505 (1942)(inverse condemnatiop proceedings); Heilbron v. 

Superior Court, 151 Cal. 271, 90 Pac. 706 (1,907), and McCauley v. Weller, 

12 Cal. 500 (1859)(pre-paymen"t or deposit). Section 14 has been beld not to 

prescribe tbe date of valuation for propert~ tween by eminent domain 

proceedings, nor to restrict the Legislature in fixing such date at any point 

of tbe proceedings. See City of' Pasadena v.! Porter, 201 Cal. 381, 257 Pac. 

526 (1927); Tehama County v. Brian, 68 Cal. 157, 8 Pac. 673 (1885); City of 

Los Angeles v. Oliver, 102 Cal. App. 299, 2~3 Pac. 298 (1929). This is so 

even in those cases in which the condemnor 'I1akes possession of the property 

prior to judgment. See City of Los Angeles I~' Tower, 90 Cal. App.2d 

869, 204 P~2d 395 (1949). This amendment ~6 no change in these principles. 

The second paragraph of this sUbdivisiqn states the established judicial 

construction of the deleted language requiring that "compensation shall be 

ascertained by a jury, unless a jury be waived, as in other civil cases in 

a court of record, as shall be prescribed blf la~I~" See City of Los Angeles 
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v. Zeller, 176 Cal. 194, 167 Pac. 849 (1917). 1'1i th respect to the 

requirement that the power of eminent domain be exercised through judicial 

proceedings, see \'/ilcox v. Engebretsen, 160 Cal. 288, 116 Pac. 750 (1911); 

and lo/eber v. Board of Suprs. S~.nta ClaraCo" 59 Cal. 265 (1881). Regarding 

the assurance of trial by jury in condemnat~on and inverse condemnation 

proceedings, see Vallejo etc. n.R. Co. v. R,ed Orchard Co., l69 Cal. 545, 

147 Pac. 238 (1915), and Highland Realty Co. iV, San Rc..fae'_, 46 Cal.2d 669, 

298 P.2d 15 (1956). 

The purpose of making the second parag:raph "subject to the provisions 

of Section 23a of Article XII" is to prevent any implication that Secti~n 

23a is superseded by the readopti::m of this secti·:ln. Section 23a. empowers 

the Legislature to authorize the Public Ut~ities Commission to determine 

the c:Jmpansation to be made in takings of p*blic utility property. Section 

23a is limited in application t:l property t~t is ~ady devoted to a public 

use. See S.H. Chase Lumber Co. v. R.R. C9P$ission, 212 Cal, 691, 300 Pac. 

12 (1931). The pNcedure for determining jllst compensation adopted pursuant 

to Section 23a (see Public U~ilities Code S~ctions 1401-1421) is not 

exclusive and is an alternative to proceedi.j]gs under Title 7 (cODlllenc1ng 

with Section 1237) of Part 3 of the Code of' Civil Procedure. Further, 

in cases in which compensation is determin~d by the Public utilities 

CODIIlission, the procedures of the Code of C~Vil Procedure other than those 
, 

for assessing compensation are available to the parties. See CitizenJs 

Utilities Co. v. Superior Court, 59 Cal.2d 605, 31 Cal. Rptr. 316, 382 P.2d 

356 (1963). This amendment makes no change, in these rules •. 
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Subdivision (b). This subdivision restates the existing authorization 

for the taking of immediate possession in right-of-way and reservoir cases, 

except that the subdivision has been extended to include all governmental 

entities and agencies. The former language: included most, but not all, 

public entities, and created. serious questjl,ons whether or not particular 

entities were included. See Central Contra Costa etc. Dist. v. SUperior 

Court, 34 Cal.2d 845, 215 P.2d 462 (1950). _. 
Subdivisi~ (c). This subdivision is ~ew. It removes any doubt 

, 

whether the Legislature may authorize posse~sion prior to judgment in cases 

other than those provided for by the amen~nts of 1918 (rights-of-wayland 

1934 (reservoirs). See Steinhart v. Superipr Court. 137 Cal. 575. 70 Pac. 
, 

629 (1902). Compare Spring Valley water Works v. Dr1nkhouse. 95 Cal. 220. 

30 Pac. 218 (1892); Heilbron v. Superior Coju't, 151 Cal. 271, 90 Pac. 706 

(1907). See also 3 CAL. LliU IlEVISION COloIM~N, REP.. REC. & STUDIES, Recom-

mendation and Study Relatine to Taking Posstssion and PasSage of Title in 

Eminent DoIDain Proceedings, at B-1 (1961).' 

ol10(Unslon ld). This 8ubdivisicn makes explicit the requirement that, 

before possession or use of ·.'property is ta!ten, there be a deposit of the 

probable amount of compensation tb3. t eventu$lly will be awarded in the 

proceeding. The subdi vi "lion also adds a re<auirement, not heretofore imposed 

by this section, that the funds be available to the property owner, rather 

than merely be dcp~sited as security. Th~ subdivisi,n thus accords with 

decisions of the California Supreme Court h~lding that, before property is 

taken, compensation must be paid into court !for the owner. See Steinhart 

v. Superior Court, 137 Cal. 575, 70 Pac. 62~ (1902). The subdivision con­

templates that the amount to be deposited be determined by the court, rather 

than by jury, and 'in 'accordance with such Ptocedure as Llay be proyided by 
, 

legislation. 
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Language deleted. In deleting the second portion of the first sentence 

of this section, this amendmen'~ eliminates language prohibiting "appropria-

tion" of property in certain cases, "until full compensation therefor be 

first made in money or ascertained and paid into court for the owner." 

This language adds nothing to the meaning of subdivision (a)-(l). See 

Steinhart v. Sgperior Court, 137 Cal. 575, 10 Pac. 629 (1902). A more 

explicit requirement is imposed' by new subdivision (d). 
1-' 

Also deleted is the language requiring that, in certain cases, 

compensation be made "irrespective of any benefits from any improvement 

proposed." This requirement respecting the offsetting benefits has been 

held inoperative because of its conflict with the equal protection clause 

of the Fourteenth Amendment to the Constitution of the United States. See 

Beveridge v. Lewis, 137 Cal. 619, 70 Pac. 1083 (1902); People v. McReynolds, 

31 Cal. App.2d 219, 87 P.2d 734 (1939). In deletL'lg the language, this 

amendment clarifies the power of the Legisla~ure to deal with the offsetting 

of benefits in eminent domain proceedings. The subject is now governed 

by Section 1248 of the Code of Ci.vil Procedure. 

The proviSO to the first sentence of this section, and the next 

following sentence, dealing with "ir.:r:1edit:'.'~8 possessi::m" in ri(lht of wey 

and reservoir cases are s~erseded by subdivisions (b), (c), and (d), 

In deleting the last sentence of this section, this amendment eliminates 

the provision that, in effect, property may be taken by eminent domain for 

certain logging or lumbering railroads, and that such taking constitutes 

the taker a cammon carrier. This provision, added in 1911, has never been 

construed or applied by the California appellate courts. Takings for the 

purposes mentioned in the sentence are authorized by Section 1238 of the 

Code of Civil Procedure and Section 1001 of the Civil Code. The portion 
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of the sentence making the taker a common carrier is merely an instance 01'\. 

a broader proposition inherent in the nature of the power of eminent dolIBin. 

See Traber v. Railroad Commission, 183 Cal. 304, 191 Pac. 366 (1920); 

western Canal Co. v. Railroad Commission, 2t6 Cal. 639, 15 P.2d 853(1932). 

Deletion of the sentence is intended t~ clarify, rnther than 

existing law. 
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