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Memorandum . 66-63 

Subjeatl Study 42 - Good Faith Improvers 

10/3/66 

Attached are two copies of a revised Recommendation relating to good 

faith improvers. The changes made at the September meeting have been 

incorporated in the revised draft. The revised draft abo includes 

revisions suggested by various members of the Commission. 

We have received the comments of the California Land Xitle Association. 

See Exhibit I attached. 

Xhe following matters are noted for your attention; 

Section 871.1 

We have revised this section to include former subdivisions (a) and 

(b) in a new subdivision (a). ~le believe that this revision eliminates 

c:: unnecessary duplication of language and also meets the objections some 

Commissioners had to the former phrasing of the section. 

r 

The California Land Xit1e Association suggests that the l5-year limitation 

be deleted. If this change were made, the statute would apply not only 

to sho~ tern tennnts but ~lso to licensees. We believe that such abroad 

application would be undesirable. 

At the direction of the Commission, we added the first full paragraph 

to the Comment on page 9. 

Section 871.2 (old section - deleted at S~tember ~eting) 

The California Land Title Association suggests a revision of former 

Section 871.2 (Which was deleted by the Commission at the September meeting), 

We believe that it would be undesirable to restore the section. 
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Section 871.2 (new section) 

We have used language in this section that is consistent with the 

definitiJn of "person" we have included in the legislation contained in 

other recommendations. 

Section 871. 5 

We have revised subdivision (a) Jf this section to include the 

language suggested by the California Land Title Association. See their 

Recommendati::m Number Three. 

read: 

We suggest that we add a paragraph to the Comment to Section 871.5, to 

Subdivision (b) also ~akes it clear that this chapter has no 
effect on the equitable defenses available in an encroachment case. 
Existing law provides the good faith encroacher with adequate 
relief. See 8 CAL. LAW REVISION COM>1'N, REP., REC. & STUDIES 
*** n. *** (1968). 

Section 871.6 

asks: 

Recommendation Number FJur ::>f the California Land Title Ass:x:iation 

What would happen if a setJf facts fit the formula in 871.6 
but the court went on to· grant relief under provisions of 
871.5(b). The specific question is, would this affect the 
validity of the judgment granted under the provisions of 
871.5(b) ? 

If the court grants relief under 871.5(b) when it shJuld have granted relief 

under 871.6, the aggrieved party could appeal fram the judgment. Once 

the judgment becomes final, it would be valid even though the court granted 

relief under 871.5(b) rather than 871.6. 

Respectfully suhmitted, 

John H. DeMoully 
Executive Secretary 
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])ear Jot<Il: 

A s ubcornmi t tee af tile Le gi.sJ.a.ti T<l Col3Iti ttee af our 
Association revieve~ your proposed legislation 
regarding Good Faith Imp:rorers. The subcolllllittee 
re]orted. to the tull Leg:!sl.ative Committee 01' the 
Association and after reView and discussion the 
follaoling reCOlltl.enC.El.t:Lans are respecttu.Ll.y Bubllitted. 
to the California Law ReVisico CO!1l!llissim. 

Recommendatioll J\UlIIoer One •. . _-
.Amend Section 871(11.)(2) by 6.eleting the wordS 
"for not less than 15 years ". 

Cot!lIllent: ·rch.1l consensus of the eomnittee was 
regardl.ess ot too period. of ))OSS essioll. onee 
the impr'cvellllmt has been pl.ooed on the pr<>p
,~:):ty tile <lama S' bas been. done. F ii'teen years 
:is an ar)l1trary figure. It shouJ.d be le1't ~p 
to the court to det.erm:i.ne vhether OX' not tle 
Good Falth Improver coul.d reasonably have 
pl.aced the type of: stI'~eture he dU upon tle 
latl.d for t.he pedod of possession for which 
be thought ru~ WBo, entitled. 

Reconnendatton Number Two. 

section 871.:2 should be amended as follows: 
After the 'WOl:U "improTE>lent" in tht tb.i:rd l.i.Ile 
thereof d.ele1;.e the ~der of tht seetion 
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Nt'. DeMPully September 15, 1966 

lIIl.O. add "he has act~iWJ" knowledge that, or 
actual knowJ.edge oe J ~1IO:r circumstance that 
reasonabl;y shOuld !:aUII>e h.im t.o SUISpect that 
be has no tJ.,"tl,,, or right to posse'ssion or. 
tha.t he is con:;t;cucting the :imprcrvement on 
the wronl~ site". 

Comment: i'ne ea:tsellS1lS of the cc~ttee was 
that this laIlgaage VB!, clearer and more pre
cisely e:.;pr'ess,ed the jntent of' vbat the COIl

llission liIBS attempting to accOlDj)1.ish. 

'Lbat the third line of Section BT1.5(a) be 
wrended by del.eting the vord.s "tbe other 
parties" an,d adding the voms "()t;her 
interested par-t1es included, but not limited 
to, lessees, lieoOl"s, OL" encUl!lbremcers". 

Comment: ~he:llealliJlg oe "the oUler par-ties" 
1I8S not cie,a.r ,and the consellSUS was that the 
proposed anen,d;reots 1(ould clarify the lllean
ing of this :phrase. 

It Was S"lge~ s tea that the California Land 
i'it1e Assoc,ia.t iao :illquil~e of the Law Revision 
lXmmission \J'~,II;t vwld happell if a set of facts 
fit the foxmu~a in 8,/~ .• 6 but the court went· 
on to gr-ant; relief u.udel: provisiOns of 8,/1.5(b). 
file speciti.c (J,'ll.estion iI>, would this afi'ect 
the validit;y- or -tl'e judgment granted under 
the pl."OIT'is :I.ou o:f 871,. 5i(b ) ~ 

We sincerely appre'ciate th.e I)pportunLty to review this 
p:t'()posed legi.sl!;.tl.oc.. The a.!ttorn.eys (In our Legisla.tive 
Q:l,nmittee greatly res-pect tht= fine 'II'l>Z'k the Law ReviSion 
Q:l,nmissi.on is cie.iag and hope t hat we can continue the 
f'ille cooperatio~, Coli. problems !:'el.a.ting to real property 
.,;os ha.ve enjO)red i.ntbe past. 

Jles\:; regards" 

l2d?~ 
Carl E. Weid:Jnan 
Rxe[~l1tiTe Vice President 
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October 21, 1966 

To HIS EXCELLENCY, EDMUND G. BROWN 
Governor of California and 
THE -LEGISLATURE OF CALIFORNIA 

The California Law Revision Commission was authorized 
by Resolution Chapter 202 of the Statutes of 1957 to make 
a study to determine whether the law relating to the rights 
of a good faith improver of property belonging to another 
should be revised. 

The COmmission submits herewith its recommendation 
relating to this subJect and the study prepared by its 
research consultant, Professor John Henry Merryman, 
Stan~ord School of Law. Only the recoooendation (as dis
tinGUished fron the research study) is expressive of 
Coooission intent. 

Respectfully sutnltted, 

RICHARD H. KEATINGE 
ChaiI'lIl9iD 
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RECOMMEllDA TION 

of the 

CALIFORNIA LAW REVISION CCMMISSION 

relating to 

THE GOOD FAITH IMPROVER OF lAND OWNED BY ANOTHER 

BACKGRGUND 

At cammon law, structures and other improvements placed by a tres-
1 

passer on land owned by another belong to the owner of the land. This 

rule is justified as applied to one who, in bad faith, appropriates land 

as a building site. The rule is harsh and unjust when applied to an im-

prover who is the victim of a good faith mistake. In the latter case, 

there is no justification for bestowing an undeserved windfall upon the 

land owner if his interests are fully protected by an equitable adjust-

ment of the unfortunate situation. 

For this reason, the great majority of jurisdictions have modified 

the common law rule in varying degrees. The rule has been changed by 

judicial decision in a few jurisdictions. In most of them, however--at' 

least 35 states and the District of Coluobia--statutes have been enacted, 

known as "occupying claimants acts" or "betterment acts," which modify 

the rule to provide relief to the good faith improver. Similar statutes 

have been enacted throughout Canada. California enacted a betterment 

act in 1856, but it was declared unconstitutional by a divided court in 

Billings v. Hall, 7 Cal. 1 (1857). Uniformly, the effort has been to 

protect one who makes improveuents believing, in good faith, that he 

owns the land. 

1 
This is the American cammon law rule as stated in the cases. The research 

consultant points out that this rule is based on a dubious historical 
development. See the research study, ~ at 460-468, 482. 

-1-



• 

c 

c 

c 

• 

The oetterment acts are based on the principle ichat the land owner's 

just claims against the innocent improver are limited to recovery of the 

land itself, damages for its injury, and compensation for H;s use and 

occupation. Generally, these acts undertake LO effectuate this principle 

by providing that the miller ;rho seeks to recover possession of his land 

must choose whether to pay for the improvements or to sell the land tottle 

improver. 
The california law is less considerate in ,_ts tre2-Cnent of the innocent 

iIqlrover t;l1:n the law in most other 3t"tes. Absent circumstances that give rise 

to an estoppel against the landowner, the Good faith inprover has no rights 

beyond those accorded him by Section 741 of the Code of Civil Procedure and 

Section 1013.5 of the Civil Code. Section 741 permits the improver to set 

off the value of permanent improvements against the landowner's claim for 

damages for use and occupation of the land. Section 1013.5 permits the 

improver to remove improvements if he compensates the landowner for all 

damages resulting from their being affixed and removed. 

The existing california law is 1pade~uate and unfair in 

t~Be cases in which the value of the improvement greatly exceeds the value 

of the interim use and occupation of the land and the improvement either 
2 

cannot be removed or is of little value if removed. The "right nf removal" 

in such a case is a useless I'rivilege and the "right of setoff" provides only 

2 
Taliaferro v. Colas so , 139 cal. Ar).2d 903, 294 P.2d 174 (1956), illus-

trates the unjust result obtained under present california law. A 
house was built by mistake on lot 20 instead of lot 21. The owner of lot 20 
brought an action to quiet title and to recover possession. The defendant 
was a successor in interest to the person who built the house. The trial 
court gave judgment quieting title and for possession on the condition 
that $3,000 be paid to the defendant. The district court of appeal affi:nned 
that portion of the judgment awarding possession of the lot and house to the 
landowner, but reversed that portion requiring any payment to the defendant 
as a condition for obtaining possession. The court held that the "right of 
removal" (Civil Code Section 1013.5) and the "right of setoff" (Code of Civil 
Procedure Section 741) are the exclusive forms of relief available to a good 
faith improver and that, for this reason, the general equity powers of the 
court can not be brough-i; into play even thoUgh the landowner seeks equitable 
relief (quiet title). As a result, the landowner obtained possession of the 
lot and house without any compensation to the defendant for the value of the 
house. 
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limited protection agninst an il'equito.ble forfeiture by the Good faEh 

iq,rcver and an unjustified windfall for tho InndGlmer. 

RECOMMENDATIONS 

The Law Revision Commission recommends that California Join the great 

majority of the states that now provide 'for scce 

for the icprover who is the innocent victim of a 

inGly, the Cor~sston recc~nd81 

forn of appropriate 
3 

tona fide nistake. 

relief 

Accord-

1. Relief in a trespassing improver case should be available only to 

a good faith improver. The recommended legislation defines a good faith 

improver as a person who acts in good faith and erroneously believes, because 

of a mistake either of law or fact, that he is the owner of the land or is 

entitled to possession of the land for not less than 15 years fron the date 

that he cor.-Dences to improve thL land. Th cS d.efi!li tiol} is based in pent on 

lanrruage conto.ined in CivIl Code Section 1013.; but is morG limited than 

Section 1013.5 which o.ppears to include short term tenants, licensees, al,a 

CCi.~di tiono.l vcndorG of' cl:.--:-:ttels. BccQuse of the: 112t:urc of tl:c relief it 

provides, toe recommended legislation applies only to n person who believes 

tho.t he owns" fee interest or its economic .equivalent. 

3The need for corrective legislation is not alleviated by' the prevalence of. 
title insurance, nor would such legislation have any impact upon title 
insurance protection. With respect to the good faith improver, title 
policies do not cover matters of surveyor location; with respect to the 
landowner, policies do not cover matters or events subsequent to his 
acquisition of the property. See CALIFORNIA lAND SECURITY AND lJEVELOPMENT 
173-205 (Cal. Cont. Ed. Bar 196o). 
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Some of the betterment acts limit relief to good faith improvers who 

hold under "color of title." Such a limitation is undesirable. It makes 

relief unavailable in the type of case where it is most needed--where the 

improver owns one lot but builds on another by mistake. Moreover, the 

term "calor of title" is of uncertain meaning. While the limitation 

imposed by its use may have been justified in an era when property interests 

were evidenced by the title documents themselves, the limitation is not 

suited to present conditions since virtually universal reliance is now 

placed upon the recording, title insurance, and escrow systems for land 

transactions. 

2. The good faith improver should be permitted to bring an action (or 

to file a cross-complaint or counterclaim) to have the court determine the 

rights of the parties and grant appropriate relief. This will permit the 

improver to obtain some measure of relief whether or not he is in possession 

of the property. It also will permit him to take the initiative in resolv-' 

ing the unsatisfactory state of affairs. 

3. If the court determines that either the right of setoff' (Code of 

Civil Procedure Section 741) or the right to remove., the improvement (Civil 

Code Section 1013.5) is an adeCluste remedy under the circumstances of the 

particular case, it is neither necessary nor desirable for the court to 

resort to other forms of relief. Hence, no additional form of relief 

should be available in such cases. 

4. Where exercise of the right of setoff or the right of removal 
'f':. 

r would not be an adeCJ.U8.te remedy, the court should require the landowner 

"- to elect whether to purchase the improvement or to sell the land at its 

unimproved value to the improver in any case where this form of relief 

would result in substantial justice to the parties. Nearly all of the 
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betterment acts require that the landowner make such an election. 

The landowner should be required to make this election only if the 

value of the improvement plus ,:the amount of taxes and special assesBl!lents 

paid by the improver exceeds the value of the use and occupation of the 

land plus the expenses to the landowner (including reasonable attorney's 

and appraisal fees) in the action to determine the rights of the parties. 

For this purpose, the value of the improvement should be considered 

to be the amount by which it enhances the value of the land, ~, the 

8IllOunt by which the improvement bas increased the rr.arket value of the land. 

This is the interpretation usually given to the betterment acts in other 

states. See SCURLOCK, RETROACTIVE LEGISLATION AFFECTING INTERESTS IN lAND 

55 n.88 (1953). 

If the ill:prover has paid taxes and special assessments, the justice 

of providing an allowance for such payment is as great as providing an 

allowance :for the improvement. The landowner is allowed the full value 

of the use and occupancy of the land, and the payment of taxes and special 

assessments by the improver has the effect of defraying an expense that 

otherwise would have been borne by the landowner. A number of the better

ment acts include a comparable provision. See Ferrier, A Proposed califor

nia Statute Compensating Innocent Improvers o:f Realty, 15 CAL. L. REV. 

189, 193 (1927). 

The landowner should be fully protected against pecuniary loss. Hence, 

he should be credited for the value of the use and occupation of the land 

and for all expenses he incurs in the action to deterc1ne the rights of the 

parties, including reaGc~ble attorney's and n~praisal fees. This 

-5-



c: principle has already been adopted in Civil Code Section 1013.5 (landowner 

entitled to recover "his costs of suit and a reasonable attorney's fee to 

be fixed by the court" in any action brought by the improver to enforce his 

right to remove the improvement). 

c 

c: 

To provide flexibility in the time allowed for payment for the land (by 

the improver) or for the iq:rovement (by the elmer), the ceurt 

sheuld be to fix a reasc~ble time within 

which payment shall te cade. The court shculd also be authorized to 

permit the landowner to make the required payment in installments. If the 

landowner elects to buy the improvement, the improver should be given a lien 

on the property to secure ]Jayment. \'lhere the improver is purchasing the land, 

the court, should not be authorized to provide for ]Joyment in installments 

or to fix a time for payment that exceeds three months. Since the judgment 

in the action will perfect the improver's title, he should be able to arrange 

financing from an outside souroe within ~~is ]Jeriod. Some of the betterment 

acts have comparable ]Jrovisions. 

5. In cases where none of the forms of relief described above--i.e., 

setoff, right to remove the improvement, or forced election by the, landowner-

would provide an adequate remedy, the court should be free to grant such 

other or additional relief as may be necessary to achieve substantial justice. 

The variet;y of the circumstances under which an improvement may be constructed 

on land not owned by the improver makes it difficult, if not :!Jtpcs'sible, to 

draft legislation that will provide an exact and equitable solution in every 

situation. The additionnl statutory reoedy reccCDended abeve would be adequate 

in oost situations where injustice results Under the ]Jresent law. Neverthe

less, the court should not be foreclosed from granting some other form of 

relief designed to fit the circumstances of a particular case after it has 

determined that none of the existing or ]Jroposed statutory remedies will suffice. 

-6-
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6. !he relief provided should be available to a public entity or un

incorporated associatiollchat is a good faith improver and to a good faith 

improver who constructs an improvement on land owned by a public entity or 

unincorgorated association. 

7. Section 741 of the Code of Civil Procedure should be amended to 

eliIninate the "color of title" requirement and to make applicable the 

recommended definition of "good faith improver." This would extend the 

right of setoff to the cases, among others, where the improver constructs 

the improvement on the wrong lot because of a mistak(:! in the identity or 

location of the land. 

8. The recommended legislation should apply to any action commenced 

after its effective date, whether or not the irr.provement was constructed 

prior to such dute. The Conmission believes that the decision in Billings 

v. Hall, 7 Cal. 1. (1857)(wh1ch held the 1856 betterment act unconstitu

tional), does not preclude application of· the legislation to ap improve

~ent that was constructed prior to its effective date. Unlike 

the recommended legislation, the 1856 betterment act made no distinction 

between good faith improvers and bad faith improvers, and this aspect of 

the statute was stressed by the court in holding the statute unconstitutiana].. 

Nevertheless, a severability clause is included in case the act cannot 

constitutionally be applied to improvements constructed prior to its 

effective date. 

RECOMMENDED LEGISlATION 

The CommiSSion's recommendations would be effectuated by the 

enactment of the following measure: 

-7-
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An act to add Chapter 10 (commencing with Section 871.1) to Title 

10 of Part 2 of, and to amend Section 741 of, the Code of 

Civil Procedure, relating to good faith improvers of property 

owned by another. 

The people of the state of California do enact as follows: 

SECTION 1. Chapter 10 (commencing with Section 871.1) is 

added to Title 10 of Part 2 of the Code of Civil Procedure, to read: 

CHAPTER 10. GOOD FAITH n.lPROVER OF PROPERTY GWNED BY ANOTHER 

871.1. "U:)od fni th iI.lpr:)ver" defined 

871.1. As used in this chapter, "good faith improver" means: 

(a) A person who makes an improvement to land in good faith 

and under the erroneous belief because of a mistake either of law 

or fact that he (1) is the owner of the land or (2) is entitled to 

possession of the lnnd for not less than 15 years from the date that 

he first commences to improve the land. 

(b) A successor in interest of a person described in sub

division (a). 

Comment. The definition of "good faith improver" in Section 871.1 

is based in part on the description given in Civil Code Section 1013.5 of 

a person who has a right to remove improvements affixed to the land of 

another. The section limits the definition, however, to a person who 

believes he is the owner of the land or the owner of a long term possessory 

interest in the land; unlike Section 1013.5, the definition does not in

clude licensees, short term tenants, and conditionsl vendors of chattels. 

-8-
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See Note, 27 SO. CAL. L. REV. 89 (1953). 

Under this section, a person is not a "gOOd faith improver" as to 

an improvement made after he becomes aware of facts that preclude him from 

acting in good faith. For example, if a person builds a house on a lot 

owned by another, he is entitled to relief under this chapter if he acted 

in good faith under the erroneous belief because of a mistake either of 

law or fact that he was the owner of the land. However, if the same person 

makes an additional improvement after he has discovered that he is not the 

owner of the land, he would not be entitled to relief under this chapter 

with respect to-the additional improvement. 

Under clause (2) of subdivision (a), the improver must believe that 

c:= he is entitled to possession of the land for not less than 15 years from 

the date that he first commences to improve the land. Thus, if he begins 

c' 

ccnstruction of an office building at a time wben he believes in good faith 

tr~t he is entitled to at least 15-years of possession uDder a leaac, he 

would be a good faith L'~rover. If he constructs an additional improvement-

such as grading and surfacing an area to serve as a parking lot for the 

office blilding--when he believes he has less tban 15 years of possession "" 

rerraining ucder the lease, be is still a good faith icprover with respect 

to the additional improvement if he made it in good faith. 

-9-
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871.2 •. "Person" defined 

871.2. As used in this chapter, "person" includes a natural 

person, corporation, partnership or other unincorporated associa

tion, government or governmental subdivision or agency, and any 

other legal, commercial, or social entity, whether such person is 

acting in his own right or in a representative or fiduciary 

capacity. 

Comment. Section 871.2 is included to make it clear that relief is 

available under this chapter to a public entity or unincorporated organi

zation that is a good faith improver and to a good faith improver who 

makes an improvement on land owned by a public entity or unincorporated 

organization. 

-10- I 



871. 3. ILcti2n fGr relief 

871.3. A good faith improver ffiay bring an original action in 

the superior court cr may file a crosG-comp1aint or counterclaim in 

a pending action in the superior or municipal ccurt for relief under 

this chapter. 

Corrment. Section 871.3 is based on Code of Civil Procedure Section 

1060 relating to declaratory relief. 

-11-
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871.4. The court shall not grant relief under this chapter 

if the court determines that the right of setoff under Section 

741 of the Code of Civil Procedure or the right to remove the 

improvement under Section 1013.5 of the Civil Code provides the 

good faith improver with an adequate remedy. 

Comment. In some cases, the right of setoff under Section 741 of the 

Code of Civil Procedure or the right to remove the improvement under Section 

1013.5 of the Civil Code provides an adequate remedy. In such cases, the 

other forms of relief under this chapter may not be utilized by the court. 

-12-
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871.5. C:>urt UJ.Y (;rant QPl1r:priate relief 

871.5. (a) Subject to Section 871.4, the court may effect 

such an adjustuent of the rights, equities, and interests of the 

good faith improver, the owner of the land, and other interested 

IJ8rties (including, but not limited to, lessee.s, lienors, and en

cumbrancers) as is consistent with substantial justice to the parties 

under the circumstances of the case. The relief granted shall pro

tect the owner of the land upon which the improvement was constructed 

against pecuniary loss but shall avoid, insofar as possible, enrich

ing him unjustly at the expense of the good faith improver. 

(b) ,!here the form of relief provided in Section 871.6 would 

substantially achieve the objective stated in subdivision (a), the 

court may not grant relief other than as provided in that section. 

In other cases, the court may grant such other or further relief. 

as cay be necessary to achieve trnt objective. 

(c) This chapter does not affect aDlf legal or equitable defenses, 

such as adverse posseSSion, estoppel, or laches, that may be available 

to a good faith improver. 

Comment. Section 871.5 authorizes the court to exercise any of its 

legal or equitable powers to adjust the rights, equities, and interests 

of the parties to achieve substantial justice under all of the circumstances 

.of the case. 

There are three basic limitations on this general authorization: 

(1) The relief granted must protect the owner of the land against 

pecuniary loss but shall avoid, insofar as possible, enriching him unjustly 

at the expense of the good faith improver. 

(2) Section 871.4 requires the court to utilize the "right of setoff" 

and the "right of removal" in cases where one of these remedies will provide 

the good faith improver with an adequate remedy. 
-u-
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(3) The court is required to use the form of relief provided in 

Section 871.6 in cases where this form of relief is consistent with 

substantial justice to the parties and will pr:)tect the owner of the 

land against loss but avoid, insofar as possible, enriching him at the 

expense of the good faith improver. 

This chapter does n:)t preclude or diminish any legal or equitable 

defenses that may be available to the good faitll improver. M:lreover, the 

relative negligence of -the parties to the action may be c~nsidered by the 

court in detennining what form of relief is c':lnsistent with SUbstantial 

justice t':l the parties under the circumstances of the case. Generally, 

however, the form of relief provided in Section 871.6 should be consistent 

with SUbstantial justice in cases where the rig;,t of setoff or the right 

of removal does not provide the improver with adequate relief. 
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87l. S. Purchase ~f ir:~provCEcnt cr land 

87l.6. (a) As used in this section, "special assessment" means 

a special assessment for an improvement made by a public entity that 

benefits the land. 

(b) In granting relief to a good faith improver under this 

section, the court shall first determine: 

(1) The sum of (i) the amount by which the improvement 

enhances the value of the land and (ii) the ar::.cunt paid by the (lood 

fait.~ icprover and his predecessors in interest as taxes, and as 

spccinl asscssr~!Cnts, on the land as diotincuishcd from the 

iq:>roveL'€nt. 

(2) The sum of (i) the reasonable value of the use and occupa

tion of the land by the good faith improver and his predecessors in 

interest and (ii) the amount reasonably incurred or expended by the 

owner of the land in the action, including but not limited to any 

amount reasonably incurred or expended for appraisal and attorney's 

fees. 

(c) If the amount determined under paragraph (l) of subdivision 

(b) exceeds the amount determined under paragraph (2) of subdivision 

(b), the court may require the owner of the land upon which the 

improvement was =dc to elect, within such tille as is specified 

1:y the cturt, either:· 

(1) To pay the difference between such amcunts to the (lood faith 

improver or to such other parties as are determined by the court to 

be entitled thereto or into court for their benefit; and, when such 

payment .. is Htde, the court shall enter a judgment that the title 

to the land and the improvement thereon is quieted in the owner as 

against the good faith improver; or 
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(2) To offer tq trccusfer all of hi s right, title, and interest 

in the improvemellt, the lund upon which the improvement is made, 

und such additional lemd as is reasonably necessury to the convenient 

use of the i~rovecent to the good faith i~rover upon payment to the 

Cli'!lElr of the ancunt specified in subdivision (d). 

(d) The amount referred to in paragra];h (2) of subdivision (c) 

shsll be computed by: 

(1) Determining the sum of (i) the value of the land upon Which 

the improvement is - and such additional land as is reasonably 

necessary to the convenient use of the improvement, excluding the value 

of the improvement, (it) the reasonable value of the use and occupation 

of such land by the good faith improver and his predecessors in interest, 

(iii) the amount reasonably incurred or expended by the owner of the 

land in the action, including but not limited to any amount reasonably 

incurred or expended for appraisal or attorney's fees, and (iv) where 

the land to be transferred to the improver is a portion of a larger 

parcel of land held by the owner, the reduction in the value of the 

remainder of the parcel by reason of the transfer of the portion to the 

improver; and 

(2) Subtracting from the amount determined under paragraph (1) 

the sum of the amounts paid by the good faith improver and his pre

decessors in interest as taxes, acd as special assessce~te, on such 

lar!d as distinguished frcIl the improveoent. 

(e) If the owner makes the election provided for in paragraph (2) 

of subdivision (c) and the good faith improver does not accept the 

offer within the time specified by the court, the court shsll enter a 

judgment thst the title to the land and the improvement thereon is quieted 

in the owner as against the good faith improver. 
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(f) If thE OWl18r of t:he lemd fails to r:ccke the election lluthorized 

by subdivision (e) within the time specified by the court, the good 

faith improver may elect to pay to the o~~r the amount specified in sub

division (d) and when such payment is mdc, the court shall enter Cl judo::ent 

that title to the improvement and the land reasonably necessary to the 

convenient use of the improvement is quieted in the good faith improver 

as against the owner. 

(g) If the election provided for in paragraph (1) of subdivision 

(c) is made, the court may provide in the judgment that the payment 

required by that paragraph may be made in such installments and at such 

tinles as the court determines to be equitable in the circumstances of 

the particular case. In such case, the good faith improver, or other 

person entitled to payment, shall have a lien on the property to the 

extent that the amount so payable is unpaid. 

(h) If the offer provided for in paragraph (2) of subdivision (c) 

is made and accepted or if the election authorized in subdivision (f) 

is made, the court shall set a reasonable time, not to exceed three 

months, within Which the owner of the land shall be paid the entire 

amount determined under subdivision (d). If the good faith improver 

fails to pay such amount within the time set by the court, the court 

shall enter a judgment that the title to the land and the improvement 

thereon is quieted in the owner as against the good faith improver. 

If more than cnc person Lets un interest in the lo.r.d, the persccB buving 

un interest in the land are entitled to receive the value of their 

interest from the aIlOunt paid under this subdivision. 

Comment. Section 871.6 gives the landowner, in effect, 0.0 election 

to pay for the icprovement or to effer to sell the land to the improver. 
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If the landowner does not make the election within the time specified by the 

court, the improver may elect to buy the land. 

In computing the amount of taxes and special assessments that are to 

be credited to the good faith improver, the taxes and special assessments paid 

by the person claiming relief (and not paid by the owne~ are to be included. 

In addition, if the person claiming relief did not make the improvement, the 

amount of taxes and special assessments paid by his predecessors in interest 

(consisting of the person who made the improvement in good faith and his 

successors in interest) are to be included. 

Where the improvement is rra.de on 11 l1lrge tract of land, a problem 

may arise as to how much land is to be transferred to the improver if the 

election is made to sell tr& land. The statute provides that in such 

case the improvement, the l11nd upon which the improvement is cade, 

and such additional land as is reasonably necessary to the convenient 

use of the improvement are to be transferred to the improver. This is the 

same in substance as the standard used in mechanics' lien cases. CODE 

eIV. PROC. § 1183.l,(a)(land subject to mechanics,'< lien is "the land upon 

which any building, improvement, well or structure is constructed, together 

with a convenient space about the same, or so much as may be required for 

the convenient use and occupation thereof, to be determined by the court 

on rendering judgment"). 

The court is given flexibility in fixing the time of payment for the 

land or the improvement so that the requirement of payment can be adapted 

to the circumstances of the particular case. If the owner elects to 

purchase the improvement, the court is further authorized to provide for 

payment in instal1l:tents. To assure that the owner will receive compensation 

or possession of the land promptly, no such authorization is provided where 

the owner elects to sell the land to the improver and the court is not 

authorized to defer payment for more than three months. Since the effect 
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of the owner's election to sell and the ensuing judgment perfects the 

improver's title, the ioprover should be able to arrange financing from an 

outside source within this tioe. 

Persons having security interests may intervene in the action in order 

to protect their interests. CODE CIV. PROC. § 387. For example, there may 

be a deed of trust on the land executed either by the improver or the owner. 

There also rray be a lien on the improvement. ~lhen the improvement is purchased 

by the owner Section 871.6 permits the court to give the lender who intervenes 

rights against the fund to be paid as compensation for the improvement 

(subdivision (e)(l)) or a lien on the property (subdivision (g)). ~en the 

land is sold to the improver the statute gives the holders of security 

interests rights against the fund to be paid as compensation for the land 

c (subdivision (h)). 

c 
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Amendment--C:>de of Civil Procedure Section 741 

SEC. 2. Section 741 of the Code of Civil Procedure is amended 

to read: 

741. (a) As used in this section, "good faith improver" has 

the meaning given ttat term by Section 871.1. 

(b) When daImges are claimed for withholding the property 

recovered, a~eR-wR~eR ~ ~eFE8ReR~ improvements have been made ~ 

the property by the defendant ; or ~Rsse-asaeF-wRes-Re-elaias, 

Rela~Rg-aRaeF-eele~-s~-~~~le-aaveFse-~e-~Re-elata-ef-~e-~la~Rtiff; 

iB-geea-fai~R his predecessor in interest as a good faith improver , 

the valae-e! amount by which such improvements enhance the value of 

the land must be allow3c1 ",S 0. set-:>ff r:,:;o.inst such ianac;es. 

Comment. Section 741 is amended to eliminate the requirement that 

the defendant claim the property under "color of title" before he is 

entitled to a set-off. The amended Section requires a set-off when the 

defendant is a good faith improver as defined in Section 871.1. This 

amendment makes Section 741 consistent with the later-enacted Civil Code 

Section 1013.). See the Comment to Section 871.1. Thus, the limited 

protection afforded by Section 741 is extended to include cases, for 

example, where the defendant owns one lot but builds on the plaintiff's 

lot by mistake. 

The amendment also substitutes "the amount by which such improvements 

enhance the value of the land" for "the value of such h'PrQvenents." The 

new language clarifies the former wording and assures that value of the 

improvement, for purposes of set-off, will be measured by the extent to 

which the improvement has increased the market value of the land. 

-20-



,. 

c j\pplicntion :>f stntute 

SEC. 3. This ad ap]?lies to any action commenced after its 

effective date, whether or not the improvement was constructed 

prior to its effective date. If any provision of this act or 

application thereof to any person or circumstance, is held invalid, 

such invalidity shall not affect other provisions or application of 

this act which can be given effect without the invalid provision or 

application, and to this end the provisions of this act are declared 

to be severable. 

Comment. This act applies to any action cc .... ..aenced after its effective 

date, ~Ihether or not the improvement was constructed prior to such 

date. Decisions in other states are a~out equally divided as to whether 

c:= a betterment statute can constitutionally be applied where the improvements' 

c 

were constructed prior to its effective date. SCURLOCK, RETROACTIVE 

LEGISLATION AFFECTING INTERESTS IN LAND 58 (1953). Ct'. Billings v. Hall, 

7 Cal. 1 (1857). The California Supreme Court bas recently taken a liberal 

view permitting retroactive application of legislation affecting property 

rights. Addison v. Addison, 62 Cal.2d 558, 43 Cal. Rptr. 97, 399 P.2d 897 

(1965). See Comment, 18 STAN. L. REV. 514 (1966). 'Ibe ll1w Revision 

Commission believes that the statute can constitutionally be applied to 

improvements constructed prior, to its effective date, but a severability 

clause is included in case such an application of the act is held unconsti-

tutional. 
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