#36 10/11/65
HMemorandun 65052
Subject: Study 36(L) - Condermation Law and Procedure (#5 - Possession
Prior to Firnal Judgrment and Related Problems

Attached are tws copies of a revised tentative recommendation on this
subject, The previous tentative recommendation has been revised so that the
legislation and constitutional amendment are in the form of the preprinted
bills prepared by the Legislative Counsel.

This tentative recommendation was circulated to all persons and
organizations on our condemnation list. Its general content was presented
to the Senate Fact Finding Committee on Judiciary at the State Bar Convention.
The tentative recormendation was also published in the Weekly Law Digest
for September 5, 19G5.

The purpose of considering the recormendation at this meeting is to
nake such further changes as may be necessary =o that the pamphlet can be
approved for printing st the November nmeeting. The staff intends to shorten
the preliminary portion of the recormendation considerably, as our experience
has shown that the background material now included tends to raise problems
and elicit views outgide the scops of this particular recommendation.

Approxinately 20 letters (attached as Exhibits I-XX) have been received
since cireculation of the tentative recommendation. As might bhe expected,
the responsges range from general disapprovals to general approvals. On
the whole, the reaction would appear to be as favorable as could be expected
in view of the nature of the subject.

General responses

The Southern Section of the State Bar Committee an Condemnation Law
and Procedure disapproves the constitutional amendment and proposed legisla-
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tion "ir its present form" (Exbkibit I). As the minutes >f the section
point out {page 5) "there was ro discernable rmojority opinion with respect
to any specific reason for itsg disapproval,” except that the committee
believes that the power to extend irmediate possession should not be
delegated to the Legislature (page 2), and the cormittee disfavors the
extension or broadening of the power of immediate possession {page 5).

The views of the members >f the committees are surmarized on pages 2 znd 5 of
the minutes,

Mr. Pegram of the Depar tment of Public Woris and a member 5f the Southern
Section obgerves that "it is doubtful that such a recormendation will be
approved by cither the Legislature or the voters" and that "broadening of
the power of immediate possession has not to ny knowledge been requested by
any agency nor has there beern o demonstration of the need for such broadening"
(see letter attached to Exhibit I).

The Department 2f Public Works, noting that it has mede four separate
oral presentations to the Commission on this subject, offers detailed
objections to particular provisions but gives no general response to the
recormendation (Exhibit II}.

Southern California Ediscon Company comments that the revised procedure
"appears to be very workatble and certainly comsiitutes a marked improvement
over existing practice” (Exhibit III).

The Department of Finance strongly sbjects to one section and spposes
two other sections, but notes that "we do not intend to oppose these {other]
sections as long as your proposed legislation remains in substantially its
present form” (Exhibit V). It "neither favors mor opposes” the constitutional

amendment and the extension of Yirmediate possession.”



Honaer B. Crotty comnents that "the work suosests a considerable
improvement of the existing s<otutory law" {Exhibit VIIT).

Pacific Lighting Corpaniec express their view that the "recormendation
if enacted, would acecomplish much in solving the possession problem in an
equitable and fair manner to both the propertr owner and the condemnor”
(Exhibit IX).

Robert J. Williams offers a single objection and notes that "in other
respects, the proposed legislotion deals adequately with the problenm”
{Exhibit XITIT}.

Robert V. Blade comments favorably upon ssveral of the provisions but
also expresses his belief that "some of the proposals should be seriously
reconsidered” (Exhibit XV).

Harold W. Culver of the San Diego City Schools notes his "substantial
agreement with the changes made" (Exhibit XVI).

The San Diegs County Counscl opposes two particular sections but in

"ye are in substantial agreement with the

other respects advisas that
tentative recommendation"” (Exhibit XVII).

The City Attorney of San Jose also is "in general accord” with the
recommendation and "particularly favors the constitutional amendment”
(Exhibit XVIIT).

Pacific Gas and Electric Company opposeg o particular feature of the
revised procedure but stherwise approves the recormendation (Exhibit XIX).

Gerald B. Hansen notas thot the members of his fim "affirmatively

recormend in favor of this form of tentative recormendatiod' (Exhibit XX).

The Constitutional Amendment

The State Bar Committee believes that "eny amendment which would extend
the scops of the present constitutional provision [for possession priocr to
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judmient] should clearly speciis the public agencies and the purposes 1o
which the power is extended" (Exhibit I). Thes (Ccrmittes alss believes "that
the need for such an osrder and She amount of probable just compensation should
not be the subject of ex parte proceedings” (Exhibit I).

Mr. Pegran notes that the recormendation "demonstrates that if the
power of irmediate possession is to be expandad, more restrictions will be
placed upon the agencies who will use the new power” (ses letter attached to
Exnhibit I).

On the other hand, Messrs, Attle, Netzer, and Barr recommend deletion
of the existing constitutional authorization for immediate possession. They
note that "whatever might have been the historical justification for setting
right of way and reservoir purposes apart from all sther acquisitions, we
can see no purpose for it now" {Exhibit VII)}. X¥r. Blade als> observes that
"there is clearly no reason o retain the pressnt provisions conecerning
rights of woy and lands for reservoir purposes, since the Legislature can
do this by enactmant" (Exhibit XV).

The non-governmental public utilities favor the amendment (Exhibits
III, IX, and XIX) except that they see no need for immediate possession by
ex parte application and would have all such possession obtained by noticed
motion (Exhibit IX).

For reasons thoroughly considered and developed in previsus meetings
of the Cormission, the staff recommends no change in the form of the
constitutional arendment.

Messrs. Attie, Netzer, and Barr recormend “hat Section 14 of Article I
be made to include provisions for "expert condemnation panels" (Exhibit VIXI).

Although that suggestion may have merit, constitubional language is
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unnecessary unless determination >f value by the =xpert panel is to be made
mandatory rather than optionnl., The specific suggestior is that the litigant
should "be given an opportunity t> choose between a lay jury and an expert
condemnation panel." As it is not necessary to change the farm of the
proposed constitutional amendrment to permit legislation to accomplish this,
the staff recommends that no change be made in the propossal.

The proposed legislation

For convenience the comments and suggestisns are considered in the
arder of the sectione a2s set forth in the revised tentative recormendation
and in the preprinted bill.

Sections 1-4., The sections are repeals and were conmented upon only

by the State Bar Committee which observes that they "should not be so
repealed unlesg other legislation is en*cted to cover the same subject
matter" (Exhibit I).

Section 5. This section is criticized by Mr. Pegram {see letter aittached
to Exhibit I), the Department of Public Works (Exhibit II), and The Bank
of America (Exhibit IV). Mr. Pegram and the department fear that the
proposed language -would "gmive the courts some discretion in areas where . .
no discretion is intended." The bank erronecusly assumes that the seetion
would "prevent a lender from acquiring possession of the property in the
event of default." The fears of the department may have some historical
bagis in that courts zpparently nave exercised g measure of disecretion in
granting writs of possession or »f assistance to enforce orders for immediate
possession. Although the proposed language sesns clear ensugh, the ohjection
might be overcome by changing the language to read as follows:

(4} Po determine the right to possession of the property,
as between the plaintiff and the defendant, in accordance with
Title 7.1 (commencing with Section 1258.01), to enforce its orders

for possession [ete. ].
_5_

»



The words "as between the plaintiff and the defendant" clearly seem to
eliminate the fears expressed by the hank, but in an abundonce of caution
an explanatory sentence might hoe added 42 the zomment to the sectisn.,

Section &. The State Bar Cormittes suggests that this additional
language concerning increases or decreases in value prior to the date of
valuation "is ambiguous and does not elarify existing law” (Exhibit I).

The committee favors "the view that the subject matter in question should
be left to the diseretion of the trial and appellate courts” (Exhibit I).
Mr. Pegram considers the change a "good idea,” but bzlieves that a "careful
study will be necessary Lo set forth the manner in which this issue is
raised" (sece letter attached to Exhibit I). The Department of Public Works
gtates that the proposed languope is "appropricte as an isolated statement
of theosretical law," but suggests that "an approach on the evidentiary
level would be more appropriate” (Exhibit II). The Bank of America
comments that the reference to "zeneral knowledge' could be "subjeet ta
many interpretations" (Exhibit IV).

Mr., Webber approves the proposal, but sugrmests  "that there be some
additional language added to the section so 25 to make clear that testimony
is admissible which is intended %o show either increase Jr decrease from
the improvement" (Exhibit VI).

Pacific Lighting Companies express the view 'that evidence concerning
changes in market value caused supposedly by the pendency 2f a public
improvement is most speculative and conjectural.” They advise, however,
that they have no sbjection to the proposal ag it is "fair and equitable”
(Exhibit IX}. Mr. Blade believes the proposal is "highly commendable™

(Exhibit XV). The mermbers >f lMr., Hansen's firm "particularly cormend your



proposed form of Section 1245(%),™ noting thai "this has always been a
bad area" (FTxhibit XX).

It should be noted that the zroposad lanjunge is substantially the same
as the fedsral proposals and as that enacted in other states, It alse
should be noted that the principal purpose 2f che proposal is to eliminate
a seeming disparity in existing Califeornia law between increases and
decrenses. Attached as Exhibit XMI is a form of brief frequently offered
by public agencies in support of the view that decreases may never be taken
into account.

Although it is clear endugh in other jurisdictions, the statutory
admonition to "disregard" increcses or decreases may be deficient in
California. One appellate decizion has held shat to "disregard" a decrease
is to ignore the diminution in smarket wvalue altogether.

The staff therefore suggests changing the language to read as follows:

(b} Tf the market value of property taken or injuricusly
affected has increased or decreased pricr Lo the date of valuation

and such increase or decrcase has been substantially due to the

gereral kmowledge that the public irprovenent or project was

likely to be made or undertaken, the actunl value =f the property

shall be determined as if the increase or decrease attributable

to such knowledge had not cccurred. The cxistence ond amount of

any increase or decrease cliributable tz such knowledge may be

ghown in the ways and sublieocet to the limitations set forth in

Article 2 (commencing with Section 810) of Chapter 1 of Division

7 of the Evidence Code,

The language should be read in connection with the phrase "actual
value" in subdivisiocn (a) of revised Section 1249, The comment to the
section should probably also be changed to state explicitly that the expert
may toke into> aceount such an increase or decrsase in connection with

transactions used as a basis for his opinion as to value. See Evidence

{Jode Sections B15-818.



In cornectisn with the date of valuation and "pre-condemnation,” as
he terms it, Mr. Crotty sugrestis that interssi (with offset of rents or
profits, if any) be allowed fron the time "the project limits were finally
deternined” (Exhibit VIII]. Trz proposal suguests the general problem of
losseg as distinguished Trom chsnges in market value, prisr to the date of
valuation. As a matter of convenience, the staff has relegated that
problen to our study and recomrendation on compensstion. Similarly, the
Bank of America (Exhibit IV) and Mr. Linneman (Exhibit X} raise the problem
of loasses largely attributabls t2 the particular date that the condernor
chooses to serve the suwmmons in the proceeding. Growing crops or buildings
in the procsss of construction are familiar examples. Again, the only
promising statutory amelioration of this problem sppears to be changes in
the rules respecting compensability and measures >f compensation, rather than
in revigion >f condemnation procedure.

Sectiosn 7. The State Bzr Comnittee disacproves this section establishing
the date of valuation (Exhibii I). The cormittee recommends no change
"unless such would relate to the protection of the owner from the effect of
the condemnor's delay in proceedings in a declining market, such as by
giving the swner the sption . . . to have the date of value fixed as being

either the date of issuance »f summons or the date of trial.” Mr. Pegram

L1 mn "

velieves that the changes would "eomplicate the law, without any real
substantial corresponding kbenefits to either the property owner or the condemxnor"
{see letter sttached  to Ixhibit I). The Department of Public Works beliaves
that "complications are intrzduced by this section which are probably more

detrimental t2 the property cwner and the condemnor than they are worth

(Exhibit II). The Department sf Finance "has scme reservations" respecting
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the section hut does not intend to oppose it (Exhibit V}. Mr. Webber

would prefer 'a aniforr ruie as to date sf trial or retention of the
existing rule" (Exhibit VI). The Los Angeles {ounty Flood Control District
believes that the propossal would be "complex, anwieldy and probably unworkable”
(Exhibit XII).

The San Dieg> City Schoals and the County Counsel, San Diega, point
out that the condemnsor's privilege of fixing a date of valuation by depositing
probable just compensation is possible only if funds for that purpzse are
available {Exhibits XVI and XVII). They alsc point ocut that funds must be
available to the condemnor to preserve the original date »f trizl in cases
of new trials. See subdivision (g}. They explain in some detail the
difficulties in osbtaining the necesgsary funds where those funds derive,
in part, from the state governnent,

The Commission will recall that this proposal on the date of valuation
is an adnitted compromise in recognition of the considerations generally
urged, pro and con, in these letters. Although there is little support
for the specific compromise adopted by the Commissicn, the staff recommends
that no change be made in the tentative recommendation. The property
ovmers urge that the date of trial be adonted as the date of valuation.

You will recall the reasons why the Cormission rejecied this alternative,
The staff would recommend that the six-month distineiior that the Commission
has adopied be eiiminated except that if this distinetiorn were eliminated
there would be little incentive to the condemnor o make a depesit in a

case where possgession priosr to trial is not needed.

Please note the suggested revision of subdivision (g) of Section 1249a
conbained in the revised tentative recommendation. This revigion should
be compared to the subdivision as contalned in the preprinted bill. The
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provigion in the preprinted ©ill, which is the provision approved by the
Commisgion, is defective ir that it permits a depasit to be made under
Chapter 1 at any time prior to ths retrial (not just within 3C days
after entry »f judsment or, it a motion for new trial cr to vacate or set
aside the Jjudgment has besn made, within 10 days after disposition of such
motion).

The Department of Public Works and other public agencies oppose fixing
the date of valustion as of the date "the issue of compensation is brought
to trial,” rather than simply as of "the date of trial." They fear that the
former language night discourage condemnorsg' requests for bifurcation of
trials. As the actual difference in dates should not be substantial, and as it
is trial of the issue 2f compensatior that lomically should ix the date
of valuation, the staff recormends that no changz be made in the tentative

recommandation.

Messrs. Attie, Netzer, and Barr suggest that the formal change in the
date of valuation from the issuance ¥ summons to the filing of the complaint
is not worth making in view of the fact that for several years cases would
be governed by tws different rules (Exhibit VII}. They also suggest that
the basic date of valuation should be 20 days aftar the service 2f notice
of the making of a deposit, rather than the date of making the deposit. Such
a change would further enaktle the defendant to actually receive probable
compensatior before the date of valuation, Although each of these suggested
changes is assentlally formal and could be incorporated in the recommendation,
the staff recommends that no change be mads in the tentative recommendation.

Sectionsg 8-11. These sections make formsl or conforming changes only.

N> comments were addressed to them, sxcept thnat a number of practitioners
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particularly favor the amendment to (ode of Civil Procedurs Ssction 1252, which
provides, in effect, for a uritform post-judgmert deposit procedure (E;g;’
Exhibit IX).

Section 12, The State Dar Committes spproves the proposed changes in
the consequences of abandonment (Exhivit I). kr, Pegram and the Department
of Public Works disfavor the chonges and would disallow any appraiser's or
attorney's fees incurred orior > the commencement >f the proceeding (see
letter attached to Exhibit I and Exhibit IT). The Department >f Finance
has "reservations" concerning any requirement that the condemnor pay the
condemnee's appraisal fees in the event of abandonment (Exhivit V). Mr.
Webber "endorses” the proposed changes {Exhibit VI)., Pacific Lighting
Companies express the view that no change should be made in the existing
gtatutory provision, and fear that the proposed changes "may encourage
property owners to expend unnecessary money oL appraisers” (Exhibit XIX).

The County Counsel, Ban Diego, helieves that the condemncor should not
be required to pay either appraisal or attorneyts fees for services rendered
prior to the commencement of the action (Exhibit XVII)}. That office suggests
that the commencement of the action is a date certaln and that until that
time "no definitive action has been taken by the public.”

It should 2e noted that under existing law reasonable attorney's fees
are recoverable whenever the services are rendered, but that all >ther
expenses, inciuding appralsal fees, are suvject ©o the 4O-day limitation.
For reasons previously considered by the Commission, the gtaff recommends
retention of the existing pronosal. Messrs. Attie, Netzer, and Barr suggest
in substance the revision of schdivision {c) to read in part "reasonable

attorney and appraisal fees actually and necesserily incurred.” The staff

concurs in this recommendation.
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Sectisn 13. This section, whick makes wvarious rather technical changes
in the ruleg as to payment of interest, is not porticularly supported 2r
opposed by the comments received,

The public apgencies oppose subdivision (a)(4) as that subdivision is
related o proposed Section 1260,05, which is intended to require a deposit
at the option of the condemnee in very limited circumstances., This matter
should be deferred for discussizn until Sectior 1269.05 is considered.

¥Mr. Crotty suggesis the poayment of interest, less rents or profits,
from a date prior to the commencement of the proceeding (Exhibit VIII).

His suggestiocn, however, is not so much one of the treatment of interest
as it is a form of compensation for "pre-condennation.”

Mr. Blade opposes the ruls that interest on a deposit made to obtain
possession before judgment should cease upon entry of judgment (Exhibit XV).
He citeg the practical problem of actually withdrawing the funds. In
mentiocning the possibility of a continuing conflict between various interests
in the property, however, he oppears to2 be in errcr in that judgment should
not be entered until that conflict has been resolved by the trial court.

He also opposes subdivision fc), which permits the court, rather tharn the
Jury, to assess interest and any offset against interest, He believes that
"determination of a proper interest rate ir  one county should be the same
in every other county." Howsver, the subdivision does not permit the
application of varying rates of interest, but merely permits the court,
rather than the jury, to assess interest at 7% and to determine the amount
to be offset ag rents ar income,

Section 14, This section merely relocates an existing provisicn of

¢zde of Civil Procedure Sectisn 1254, Restatement of the existing provision
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is strongly oppossd by the Stabc Bar Committec (Exhibit I). In the
relocated langusge, that ¢omliles sugmests thet the word "shall" be

changed to "may." As the ecomuilitsze observes, the effect of the change

would be to leave costs (in ths case of new —riais) to the discretion of the
trial court. Ve have a separaite study on this natter, and we suggest that

we defer consideratior of whether any change should be made in the existing
law.

Section 15 (Chopter 1). The State Bar Cormittee favors the depositing

af probable just compensation, even though it opposes any extension of
"immediate possession" (Exhibit I). Mr. Wetber proposes that such
deposit be made mandatory in all cases (Exhitis VI).

The Department =f Public Works suggests two changes to proposed
Section 1286.02. The first sursestion, in effect, would permit recoupment
2T an excessive withdrewal prior to final judrment. We do not believe this
+o be a desirable change. The second suggestior would permit the trial
court to stey its redetermination of probable Just compensation wmntil after
any motion for nzw trial has boen determined, This appears to be a
desirable change and the staf?l recommends inclusion of the language suggested
by the department.

With respect to Sectiom 1258.05(9), the department suggests that the
tond be made mandatory 1f denanded by the condemnor. Counsel for property
avmers, however, chserve that any provisizsn for mandatory bonds 1n effect
negates the privilepe to withéraw (Exhibits VII and XV), The staff recommends
+that no change be made in the proposed subdivision.

The department and osther public agencies suggest that Section 1258.09

ve expanded to also provide that affidavite or sther svidence offered to
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obtain an order fixing proboble compansation, or to inerease or decrease
the amount determined, may not be given in evidence or referrad to on trial
of the isgsus of compensation,

The deporitment apparently fears that the appraiser who submitted the
appraisal rcport that served os the basis for the order determining probabile
just compensgatisn will be subjsct to impeachment at the trial »f the case by
showing his prior inconsisitent statements irn the appraisal report presented
in the proceeding to determine probable just compensation. We suspect that
a property owner micght likewise be subject to impeachment if he made gtate-
ments in an effort to obitain an increase in probsble just compensation and
then appeared at the trial. Consider alsz the problens of withdrawals by
persons holding separate interests in the game parcel.

The staff believes that it is unlikely that the evidence used at the
hearing to determine prcbable just compensation will be used to impeach at
the trial. Apparently, howsver, the public agencies feor that such evidence
may be ussd against them at the trial. As 2 proctical matier, we suspect that
public agencies will be more likely to make hirher deposits if the evidence
that supports them cannst be used against the cgency at the trial. Hence,
we believe that the suggestion of the departmert is o desiratble revision.

We have considerable difficuliy in framing the languase to effectuate
the suggestion. We suggest that Section 1238.05 be revised to read:

1268.04, Neither the amount depositad nor any amount withdrawn
pursuant to this chapter shall be giver in evidence or referred to

in the trial of the issue o7 conpenssetion, Ny reference shall be

mads in the trial of the issue of compensgtion to the fact that a

party has or has not offered evidence or any particular evidence

in connection with o deposit or withdrowal pursuant €2 this
chapter.

The Bank of America complains that withdrawal procedure, and specifically

Seetion 1268.04, reguires service of the application for withdrawel only
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tporn the plaintiff (Exhibit IV). Since 1357, however, the plaintiff has
been required, in effect, to scrve all parties kaving an interest of record
ag it remains liavle to defendants not so served. See subdivision (e).

The views o2f the bank would nov oppear to neccssitate change in existing
procedure.

Messrs, Attie, Netzer, and Barr suggest chat Section 1258.04 be changed
to require raoiling >f a copy of the application for withdrawal "to the
plaintiff as per its address on the complaint,” rather than being served
or the plaintiff, The staff would sugrest, instead, that reference be made
in the commernt to the applicability of the general provision for service by
mail upon a party wh> has appecrsd in the proceeding.

Mr. Linneman suggests that proposed Section 1258.07 be clarified to
limit the waiver 2f defenses to the particular parcel for which the deposit
was mede, As the effect of this suggestion is the intention of the existing
language, the staff suggests that the point be made in the comment to the
secticn, rather than by change >f the proposed statutory language.

The Attorney General 5T the 3tate of Washington suggests that service
of the application for withdrawal should be the function of the condemnee,
vather than the condemnor (Exhibit XIV). Wotwithstanding the abstract
logic of the suggestion, the 2xisting procedurc appears to have worked
satisfactorily and the staff surgests that no change be made in existing
procedure, One advantage »f the existing practice is that the condemnor
knows with zreater certainty thaot potential claimants have been served,

Chapter 2. With respect to this chapter, which provides for lmmediate
possession in three distinet classes of cases, the comments generally divide

ng Lo whether the commentator ls condennor or condemnee.
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State Dar Commilitee particularly sppsses eX parte procedure
{Exninit T).

¥r. Pegran melieves that the provision for a 90-day extension in
Section 1279.02 will substanticlly aliminate use of the section (see letter
attached to Exhibit I), He als> helieves that the requirement of a noticsd
mation will =limirate the effecuiveness of Section 12502,.03. The views of
the Department of Public Works are similar {Exiibit II). Mr. Webber suggests,
in effect, o form of noticed motion procedure for all {including existing)
irmediate possession cases (Exaibit VI). Pacific Lighting Companies
sungest, in =ffect, thait noticed motion procazdure, rather than ex parte
applications, ve provided in all irmediate possession cases (Exhibit IX).

Mr. Blade algo would require noliced motion srocedure in all cases (Exhibit XV).

Although these conflictings views and the ryeasons supporting them have
besn givern meticulous attentisn oy the Commission herstofore, the staff
recommends the merging of Sections 1249.02 and 1259.03 into a single procedure
invalving notice to the property owner prior to the making o»f the order
determining probable Jjust cormpensaticn ar the order for possession prior to
Juderment.

The public agencies (s..., Department of Public Works; Exhitit IT) suggest
that the determination of the »ight to take in Sectisn 1269,03 be made final
and appealable, Alfhough that suggesiion has considerable merit, it would
be necessary to specify whethor an appeal would precluds an order for
possession pending dispssition 2f the appeal,

ALl of the non-govermmerwal public utilities voint cut that subparagraph
(L1} of subdivision 1259,03(c) should be deleted, ag it is utterly impracticable
for the utilities Lo obiein 2 certificate of »ublie eonvenience and necessity
to support each particular property szesudlsition {Exhibits IIT, I, ).
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The staff thersfore recommends “eletilon of the gubnarosyoph. Pecific
Lighting Commanies also polns  out that nararroph (2) of subdivision (c)
seemingly requires the plainti®™f to show the lock of any hardship of
possession belng faken to the swner ar occupant. Rather than changing the
provosed language, the staff weould recommend that the corment to the section
indicazte thuu proof by the plaintiff of the absence of hardship is not
necessarily redquired.

With respect to Sectizn 1279,0k, extensicn of the period of notice to
the property owner from 20 to 30 days zppears Lo be opposed only by the
Los Angeles County Flood Control District (Exhibit XIT).

Seetisn 1269.05 is roundly conderned by all public agenciss., See
Exhibits IT, V, XVI, and XVII. The Department of Finance argues (without
rierit, we believe) that the recuirement of poyment of interest if the
deposit is not made czuld be neld t2 constitute an unconstitutional gift
of public moneys (Exnibit V). The Department »f Public Works notes that the
section "presents a problem and could be easiiy wmended to moke it applicable
t2 all types of property” (Exhibit II). On the sther hand, counsel Tor
property swners uniformly fovor greater incentives for the depositing o>f
probable compensation and some cxpressly approve provisions calculated to
moke the deposit rmandatory. See Exhibits I, VI, XIV, and XV. The Cosmission
will recall that this sectiomn, witk 1ts very limited  application and
sanction, results from many diiutions of a gereral proposal that condermees
be given at least a limitzd vzice in the matzer »f depositing probable
compensation prior to trial. The lack of force of the sxisting proposal
is appropriately underscoreé by Mr. Crotty's suszestion that interest be

paid in all cases from the carliest date o>f "pre-condemnation” (Exhibit VIII).
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The creditabls basis >f osppoeliion on the vort of all public agenciss

gupaars to be that the sectlisrn nay serve as “he jerm 2T 4 rmuch more general

provision permitting groperty —uners to demand ooproxinate compensation, %
The one gpecific Aifficulty with tho section nentioned by the public agencies
is that the existing langusce "micht be construed to eover large amounts

of progerty whose highest arnd best use was not residerntial but happenad ts
have one or two residential wunils thercon" (@zhibit IT).

Th

%]

staff rzcommends no chonge in the sectlon, except for inclusion of

e dollar lindit, such as $50,000, in subdivision (a).

Chapter 3. This chapier, vhkich deals with deposits and possession i
after judmment and supersedes Code af Civil Procedure Secticn 1254, was

mentioned in only z few of the comments. A few attorneys sbserved that its

provision of a2 sinpgle post-judonent deposit procedure is desirable (e,g.,

oxkibit XV).

The Department »>f Public Works particularly approves subdivision (b)

of SBzction 1270,035 (Exhibit II). That departnment, however, would make the é
requirement of an undertakins mandatory upon the request of the condemmor. i
g

Under existing law, the condemnes is entitled o withdraw deposits nmade E

after judgrert in all cases; no provision is nods for undertakings. Further, 5

intarsst ceases upon the Judgment upon dsposli of its anount. The staff
therefore recarmends that the requirement of an undertoking remain discre-
tionary with the court. Tn the absence 2>f a plousible motion for 2 new }
trial or other exceptizral circumstance, the condemnee should be entitled i
to withdraw the deposit, afier judgrment, without sezcurity.

Scction 15, This article of the Govermment Code dealing with the

Condermation Deposits Fund is o codification of provisions now found in the
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Code of Civil Procedura, Tt woes not corpernted upon 2xcept by the State Bear
Cormrittes whicn specifically suproves its cadification (Exhibit I).

Sectisns L7-20. Thess soctions merely nmend tvo inmproverent acts to

make their provisions concerning the dote 2f wolustion and subsequent
improvenente conform to the fceneral provisiosne on thoge subjects in the
Code »f Civil Procedure. They were not commerted upon except by the State
Bar Coomittee which specifically cpprovas their amendment to sstablish
confornity between the improvemert acts and the Code of Civil Procedure,

In other words, the sections should be mode to conform to the final recom-
mendation as t2 the content of Sections 1249, 12L9a, and 1249.1 >f the Code

of Civil Procedurs.

Respeetfully submitted,

Clarence B. Taylor
Special Condemmatiosn Counsel
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HUNTABLE RicHARD L. HUXTABLE
COSKRAN ATTORNEYS AT LAW
42@ SOUTH SPRING STREET » SUITE B35
LOS ANGELES 13, CALIFORMNIA
MAErsON 7-2131

September 15, 1966

John H. DelMoully, Executlve Sec'y
CALIFORNIA LAW REVISION COMMISSION
Room 30, Crothers Hall

Stanford University '

Stanford, (alffornia, 94305

Re: Immedlats Possesslion in Eminent
Domaln Proceedings

Dear Mr. DeMoully,

I enclose herewith a copy of the Minutes of the meeting
of the State Bar Commlttes on Condemmation law and Procedure,
Southern Section, September 8, 1966, eoncerming the dlscussion
by that sectlon of the commlttee of the proposed leglslallon
submitted. It i1s my understanding that the Northern Section
of the Committes concurs 1n the view of the Southern Bection -
with respect to the proposed Constitutional amendment but has
got 3§t had an cpportunity to discuss the proposed Dill in

B‘L’.&l .

These minutes are provided to you under authorization of
the resolution of the Board of Governors of the State Bar that
this committee 1ls authorlized to express to your Commission the
views of the Commitiee on your tentatlve recommendations,
however, you are advised that such views are those of the
Committee only and not necessarily those of the Board of
Governors.

~Very truly yours,

RICHARD L. HUXTABLE
R1E:s



MINUTES OF MEET ING
OF
STATE BAR COMMITTEE ON CONDEMNATION
LAW AND PROCEDURE -~ SOUTHERN SECTION

DATE: September 8, 1966 ,

PLACE: Suite 535, 458 South Spring Street, Los Angeles, Ccalifornia
PERSONS PRESENT; Richard L. Huxtable, Chairman, Richard del Guercio
Hodge L. Delle, Sr,, Homer L. McCormick, Jr,, Justin M. McCarthy,
and Roger M, Sullivan,

PERSONS ABSENT3: George C., Hadley, John N, Mclaurin, Paul E., Overton,
Reginald B, Pegram, and Terry C. Smith,

The meeting was held pursuant to notice to consider a
study of the Law Revision Commission of the State of California
relating to possession prior to £inal judgment and related pros
blems in California condemnation procedure, as said study was
revised July 14, 1966, and more specifically to consider REPRINT
SENATE CONSTITUTIONAI AMENDMENT No. 1, proposed by Senator Ccbey,
1967, entitled A resolutionto propose to the People of the State
of California an amendment to the Constitution of the State by
amending Section 14 of Article I thereof, relating to eminent
domain, and REPRINT SENATE BILL No., 2, proposed hy Senator Cobey,
1967 entitled An act to amend Sections 1247, 1249, 1249,1, 1252,
1253, 1255a, 1255b, 1257 of, to add Title 7.l{commencing with
Section 1268.01) to Part 3 of, to add Section 1249a to, and to
repeal Sections 1243.4, 1243.5, 1243.6, 1243,7 and 1254 of, the
Code of Civil Procedure and to amend Sections 38090 and 38091 of
and to add Article 9 (commencing with Section 16425) to Chapter
2 of pPart 2 of Division 4 of Title 2 of, the Government Code
and to amend Sections 4203 and 4204 of the Streets and Highways
Code, relating to eminent domain.

8aid matters were discussed in general and specific te~:.,
and each of the members attending was asked to express his own
views reapecting the same, Member R, B, Pegram, being unable
to attend the meeting in person, had theretofore asubmitted his
opinions in writing, by letter dated August 24, 1966, copies cf
which were distributed to the membership of the Southern Section
and a copy of which is attached to the original copy of thesa
Minute g3.

The action of the persons in attendance at said meeting
were as follows;

As to REPRINT SENATE CONSTITUTIONAL AMENDMENT No. 1, i?
wasg moved, seconded and carried that said proposed Constitutimal
Amendment be disapproved in its present form,



The members were unanimous in their opinion that the
power to designate the public agencies or persons who may
obtain an order of immediate possession or the power to desig-
nate the public purposes for which such an order may be obtained
should not be delegated to the Legislature and , therefore, any
amendment which would extend the scope of the present Constitu-
tional provision should clearly specify the public agencies and
the purposes to which the power is extended,

Three of the memhers present felt that there should be no
extension or broadening of the power of immediate possession
whatsoever. One member felt that any broadening of the power
should be on a "very selective basis®, and, as to any such ex-
tansion of the power, it should be exercisable only after
judicial determination in proceedings of which notice is given
to the owners and occupants ©f the land. One other member was
of the opinion that any extension of the power should relate
only to those uses which require assemblage of substantial areas
of land where the substantial part of the area has already been
acquired and where a substantial hardship will be suffered if
the condemnor is required to delay its project during the normal
course of judicial proceedings in acquisition of the remaining
parcels, Comment was made by others that in such circumstances
there should be some showing that the condemnor has theretofore
proceeded with diligence.The last member felt that the only ex-
tension of the power of immediate possession should be to School
Districts for classroom purposes only and that such order would
ba obtainable only where there has been judicial determination
in which proceedings of notice has been given to the owners and
occupants of the land {1} that there is a need for such order
in consideration of the comparative hardship of the parties,

{2} The date upon which the order should become effective, which
shall not be less than thirty days fellowing the date of the
order, and {3) the amount sufficient to guarantee the payment

of probable just compensation to the owners and occupants.

A substantial majority of the Committee was of the opinion
that in the event there should be an extension of the power to
obtain an order of immediate possession, that the need for such
an order and the amount of probablie just compensation should not
be the subject of ex parte proceedings,

As to REPRINT SENATE BILL No. 2, the action of the Committee
in attendance was as follows:

Sections 1 through 4 and 11: It was moved, seconded and
passed that the legislation proposed to be repealed by said
Sections should not be so repealed unless other legislation is
enacted to cover tha same subject matter and that reference be
made to later recommendations of the Committee respecting such
proposed substitute logislation.




Section 9i It was moved, seconded and passed, that
no action be taken with respect to Section 5 in that the
amendment sought thereby is necessitated by the proposed
enactmeni. of Title 7,1 and that reference be made to the
Committee's recommendations with respect to that proposed
enactment .

Section 63 It was moved, =zeconded and carried, that
no separate action be taken with respect to the proposed
amendment of sub-section (a) except by reference to the recom-
mendation of the Committee with respect to Section 7 of the
Bill, and that proposed sub-section (b} be disapproved in
that it is ambiguous and does not clarify existing law,

L was the feeling of the Committee present that a
simple statement that "any increase or decrease in market
value prior to the date of valuation that is substantially
due to the general knowledge that the public improvement or
project is likely to be made or undertaken shall be disre-
garded", is meaningless in that it fails to clearly state
what the ultimate effect of the rule should be., The rule as
stated may be applied to the end that if an individual sale
has been decreased by knowledge of the impending construction
of the public improvement, that decrease must be ignored and
the sale must be accepted as a fair market transaction and a
proper basis for expert opinion, The effect of the rule then
would be to place a decrcased value upon the property being
taken. The same language may be urged to mean that a sale
which has been so influenced is no longer relevant to the
determination of the value which the subject property would
have had were there no advance knowledge of the impending
construction of the public improvement, In Atchison, Topeka
& Santa Fe, R.R.Co. v. Southern Pac. Co., 13 C,A, 2d 505,
517, the rule was applied with the effect that decreased sales
were accepted "as is" and the owner's compensation was thereby
leas than the value the property would have had were there no
advance knowledge of the impending public improvement while
in Buena Pavk School Dist. v, Metrim Corp., 176 C.A. 2d 255,
259, it was observed that the Court could have "advised the
jury that they should treat the property as having the value
it would have had, had no preliminary action been taken"by
the public agency. Irrespective of the precise wording favored
by any particular member of the Committee, the Committee
present unanimously favored the view that the subject matter
in guestion shculd be left to the discretion of the trial and
appellate Courts.

Section 73 It was moved, seconded and carried, that
proposed Section 1249% be disapproved. The majority of th~
Committea was of the opinion that there should be ne change
with respect to the fiximy of the date of valuation unless such

3.



would relate to the protestion of the owner from the effect

of the condemnor's delav in preceedings in a declining market
such as by giving the owner the option, upon notice sufficiently
prior to the time of trial, ta have the date of value fixed as
being either the date of issuance of summcns or the date of
trial.

Section B It was moved, seconded and carried that
the proposed amendment of Section 1249.1 to add subparagraph
{b} be approved providing that the same language appearing as
a portion of Code of Civil Procedure Section 1249 be deleted
{said deletion is contemplated as a portion of the amendment of
that Section in Section & of the Bill, however, other proposed
amendments of Section 1249 proposed by Sectionéhave heretofore
been disapproved by the Committee),

Baections 9, through lls3 Moved, seconded and carried that
the amendments contemplated are necessitated by the proposed
enactment of Titles 7.1 and reference is therefore made to the
recommendation of the Committee in that respect.

Section 12 Moved, seconded and carried that the pro-
posed amendment of Sectionl255a be approved.

Section 13 It was moved, seconded and carried that
no separate action be taken with respect to this section other
than by reference to the Committee!s action upon the proposed
enactment of Title 7,1.

Section 14: It was moved, seconded and carried that the
proposed amendment of Code of Civil Procedure Section 1257 re-
stating the rule presently contained in C.C.P. §1254(k) be dis-
approved in its present form, but that the same be approved if
the word "shall" appearing in line 20 page 13 of the proposed
Rill be changed to the word *may".

The majority ol tha Committee was of the opinion that
the asaesamont of costs against the property owner in new trial
should be smubiject to the discretion of the trial Court, One
member obgervaed that if the new trial was obtained by the owner
upon the grounds of insufficiency of the evidence to justify
a verdict or newly discovered evidence, the assessment of the
costs of the second trial against the property owner may be
justified, however, if the new trial was granted becauge of
error at law objected to by the owner at the time of the first
trial, misconduct of the attorney for the condemnor, misconduct
of the juror or other circumstance beyond the control of the
property owner, costs of the second proceeding, which ie the
only proceeding in which the owner has had an opportunity foo
a fair determination of just compensation, should not be t&
against the owner. It is possible that the latter applic~ ..on
would be held unconstitutional under the rule of HeimP.un vs,




City of L.A., 30 Cal.2d8 746, 752-753,

Szction 15 It was moved, seconded and carried that
Section 15 be disapproved in its present form.

Although the Committee pregent was unanimous in its
disapproval of Section 15, there was no discernibla majority
opinion with respect to anv specific reason for its diss
approval, other than {1} the Committee disfavora the exten-~
sion or broadening of the power of immediate possession by
delegation of the power to specify the agencies and purposes
by whem and for which the power may be exercised to the
legislature, (2) a substantial number of the Committea dis-~
favor any hroadening of the power of immediate possession at
all, {3) other members of the Committee feel that any broad-
ening of the power should be constitutionally limited to
specific public agencies for specific purposes, (4) some
members feel that any broadening of the power should require
judicial determination after notice of all elements affecting
the order including the need for the order, the time which
shoull #lapse before the ovrder becomes effective and the amount
which should be deposited to secure payment of just compensa-
tion, (5) some members felt that provision should be made for
recovery by the owner of additional damages, not otherwise
recoverable, which are proximately suffered because of the
granting of the order of immediate possession, such as losses
due to interruption of business, which would not have been
suffered in the ordinary course of proceedings, additional
costs of moving inventory which might have been avoided in
the ordinary course of proceedings, or the inclusion of inven-
tory and other items of personal property as items taken and
for which compensation must be paid, losses suffered because
of hasty purchase of new property to replace that being taken,
etc., and@ (6) most members felt that expartelshould be avoided
wherever possible, proceadings

It was further movaed, seconded and carried that Chaptar
1 of proposed Title 7.1 is approved in principle by the Com~
mittee,

All members of the Committee presgent felt that many
hardships toc the owner could be avoided by making available
to him all or a substantial part of the just compensation to
which he will become entitled as early in the proceeding as
possible, Some menbers of the Committee felt that the only
benefit which should result to the condemnor by the owner's
withdrawal of funds would be an irrevocable waiver of any
defenses relating to the public use and necessity while
others felt that such withdrawal should entitle the conde~:u-
ing agency to an order of immediate possession, effective at
a date sufficiently after the date of the withdrawal te afford
the owner an adequate opportunity to consummate whatever

5.



transactions are aecessary and to move from the premiges.
Section 1b: It was moved, seconded and carried that

the proposed acdit ons o the Government Code, requiring that

interest be paid to the depositors in the condemnation deposits

fund in the State Treasury 1s approved without its reference to

proposed Title 7,1 of the Code of Civil Procedura,

Section 173 It was moved, seconded and carried that
the Committee disapprove the amendment of Government Code
Section 38050 to provide that the date of value for parties
waiving trial under the Qitv Park & Plavground Act of 1509
should be determined in accordance with Section 124%9a of the
Code of Civil Procedure as proposed by Section 7 of this Bill,
be disapproved cn the grounds that the adoption of paid Section
7 has heretofore been disapproved.

It appears that the majority of the Committee is of the
opinion that the same date of value should be applied to the
owner who waives trial under the Park & Playground Act of 1909
as would be applied were he to demand a trial and, therefore,
the intent of Scction 17 to establish consistent dates of valua-~
tion is approved.

Saction LlB: It was gaoved, seconded and carried that
ameadment of the Goversment Code Section 380691 to state a rule
with respect to the inclusion or exclusion of improvements
placed on the property at or about the time of the bringing of
the agtion which is consistent with the "service of summons
rule in convential actions is approved,

Sectior 19: It was moved, seconded and carried that the
propoaed amaendment of Section 4203 of the Streets and Highways
Code ta provide that the date of value shall he determined in
accordanoe with tha provisions of Code of Civil Procedure,
Section 12490 as oroposced by Secthion 7 of this Bill is dia-
approved, in that said Section 7 owas provieusly disapproved by
the Committeo, bhubt that the intent of Section 17 to establish
a rule consisteni with the rule respecting date of value esta-

blished by the Code of Civil Procedure is approved,

Secticn 203 It was moved, seconded and carried that the
proposed amendaent of Section 4204 of the Streets and Highways
Cocde to establish a rule respecting the treatment of improvements
placed upon the vreperty at or about the time of the bringing
of the action and consistent with the "service of summons® rule
of the Code of Civil Procedure i3 approved.

TE wan turthor moved, seconded and carried that Rier .
f.. Huxtable, the Chairman of the Committee, or such oth . member

ol
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of the Committec as ne should appoint for such purpose,
shall ba authorized to appear before the Senate pFact-
Finding Committee on Judiciary of the California Legisla-
ture, Tuesday, Seprember 20 and Wednesday, September 21,
at the Dianeyland Hotel, ir the City of Anaheim, and to
testify with respect te the views 2f the Committee herein-
before stated, with the understanding that his testimony
shall concern the views of the Tommittee and not the views
of any specific individnal,

Re;peee{ 1y = 1t;ed
\/

RICHARD L. HUXThﬂiE Chairman



STATE OF CALFORMIA runsrom.«noh AGENL!‘ o _ o EDMUNMD Q. BAOWN, Govarmesr

DEPARTMENY OF PUBLIC WORKS _
DIVISION "OF CONTRACTS AND RIGHTS OF WAY (L.0AL)

2540 WILSHIRE BLYD, SUITE 1100, LOS ANGEI,ES OLS
Telephone: 385-043

August 24, 1966

Richard L. Huxtable, Chairman
Committee on Condemnmtion

Iaw &nd Procedure

458 S0. Spring Street, Suite 3%
Ios Angeles 13, California

Dear Dick:

Re: Iaw Revision Commission'’s Pentative
Recommendation Re Possession Prior
To Final Judgment

Since I have for some time how scheduled an out-of-the-country trip
for August 30, 1966, I an acting on your suggestion to:submit my
compents to you and tThe members of your committee in writing.

4 mejor revision is proposed concerning Article I, Section 14 of the
California Constitution. Basically the proposed amendment would per-
mit any public agency authorized by the lLegislature to take possession
of preperty prior to entry of judgment. The authorization for such
possession is contsined in this same proposal of the Law Revision
Commission and will be discussed later.

It is doubtful that such a recommendation will be approved by elther
the legislature or the woters as both have recently turned down
extension of the right to immediate possession.

The broadening of thé pﬁwer'of immediate possession has to my mowledge
not been requested by any agency nor has there been & demonstration of
the need for such broadening.

The accompanying legislation proposed by the ILaw Revision Commission
demonstrates that if the power of immediate possession is to he expan-
ded, more restrictions will be placeduupon the agencies who will use
the new power. It 1s my bellef that these edded restrictions, particu-
larly the guthorization for the court to extend the time after which
an egency may take possession, will discourage any use of thie
broaderned power. It will be lmpossible for an agency to plan any con-
struction until it is assured that it can get possession of the pro-
perty. When & court can extend the time after which the agency may
take peossession, the agency would be under great risks to schedule
any Financing or construction prior to actual acguisition.

At the present time, immediate possession can only be taken for
reservoir and right of way purposes. Where condemmntion 1s involved
for these purposes there are usually a large mumber of parcels which
are affected. To delay the construction of these facilities until all
properties have been acquired would take these properties off the tax
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rolls long pricr Lo aciual need.

Privately owned public utilities wourld undonbiedly oppose such an
amendment due to the fact that publiec ubility distriets eould take
immediate possession of the privately owned public utility facilities.

Tarning now o the proposed statute which accompanies the proposed
Constltutional amendment, there are several sections which should be
compented upon.

Section 1268.02: ¥n the last scntence of this secilon there is a
provision which provides that the court may nou redetermine just com-~
pensation.to be less than the total amount which has been previously
withdrawn., This provision should be modified to permit a court,
after it has denied a motion for a new trial, o either redetermine
the probablse just compensation to be the amount of the verdict or to
at least require 2 bond on the amount in eXcess of the verdiet.

This modificaticn is reasonable in that before the probable just com-
pensaiion would be redefermined, both a jury and the court would have
passed on its propriety. It would also put the property owner on
¢lear notice that the excess amount of the verdict is not clearly his.
Also cerdain constitutional guestions are here involwved.

Section 1268.03 (e): This subsection gives the trial court discretion
in recuiring an undertaking where the trial court nas authorized a
withdrawal whick is claimed by another party or —o which another party
mey be entitled. Subdivision "o" of this same section provides that
the condemnor is liable o all parties having an interest of record
who are not served. T therefore belleve that the urndertaking should
be mandatory because 1n many cases it is impossible Lo serve all
parties, and under this subseciion, withdrawals sre permltted even
though all parties of record are noht served.

It should be noted in this connection that the condemnor mist pay
the premium for any undertaking (see subdlvision "f*}.

Section 1268.0%: Tnis seciion is a restatement of the Code of Civil
Procedure Section 1243.5 that: "The amount deposited on any amount
withdrawn . . . shall (aot) be given in evidence or referred o . . .".
Under the proposed legislation, there would undoubtedly be more hearings
on the subject of probable just compensation, therefore, both property
owners and condemnors would rely upon evidence supporting their respec-
tive positions which would noi necessarily be the same as would he

given at the time of trial. Therefore, in order to more fully comm™ |
with the intent of the present law there should be a modificatior of
this section vhich would clearly provide that the affidavits or other
forms of evidence given in support of an order fixing securlty shonldd

be given the same proiection as provided now to the amount of money
withdrawn.
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Section 126G.02(4}{1}: This zecztion provides that in a case where a
condemnor has 2 coaclusive presumpiion of necessity the court mey con-
clusively stay an owder for possession for a period of 90 days. Whene
ever such a provision for a stay is provided, a public agency in order
w0 protect itself pust take ilmmediate possession sufficiently in advance
s0 28 Lo prevent any siay vwhich might be granted from affecting its
construction schedule. Woere such a provision is provided, the net
effect iz Lo remove *he whole purpose of the sec:ilon and to make condem-
nors shy away Trom the use of the section. I cordemnors do use the
section it would be necessary to take possession far enough in advance
o effectively prevent any stay from interfering with the plans and
thus cause & removal of the oroperty from the tax rolls long prior %o
its actual need.

1269.03: This zection provides for all public agencies to take immediate
possession of property; however, it also provides that before this can
be done a noticed motion must be rmade and that the court may, in effec:,
determine the date on which the condemnor may take possession by welgh-
ing the hardshir to the owner agsinst the need of the condemnor. As
stated previously, such & restriction severely limits the probable use
of tois section.

If ¢his section is apzroved there should be & preovision providing that
a% the noticed hearing the guestion of public use and necessity should
be finally determined and an appealatle crder ontered, Obviously this
guestion of puolic use and necessity should be determined prior to any
change of posgession S0 as to work the lesst hardship on both the
condemnor and the condemnee.

1269.05: This section gercrally provides thet a home owner may reguire
2 deposit be made at Lis, the Nome owner's, opticn. #Ho demand for

this section has heea chown wor doas there appear Lo be any need for

it. Until such time as the rneed for this type of legislation is fully
studied, and untll the efieces of such a provision on both the condemmor
and the condemnee can me underiaken, 11 is ry recommendation that the
section he deletved from the vroposed legislation.

1247{k}: This sec

that there 1z no dis

the rignt to possession where it is provided in other sections that
the court has no dis

1249(v)}: OCenerally ihic section, which provides that an increase or
decrease in market velue due to the general knowledge of the public
itmprovement 15 not he be considered, ig a pood ides. However, 1t wou” .
seent that this section is not the proper place for such ensctment. o
careful study will Te nccessary o set forihn the mamner in which this

issue is raised. For exanple, it wiil need Zo be deltermined whether
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sales sre comparsble or oot cowaparable becauwse elthesr the subjeect
vroperty or the saie I3 enhanced or blighted; or whether the sale
should be allowed into evidence and then the appraiser allowed to
"adjust" the price of the sale to tzke intc account the effept of
the ednancement or biight,

124G.a: This iz a general change in the approach to date of value.
Generally it provides that the date of value shall be the date that
possession was takeo or gix monthe after the Tiling ol the complaint
{(if trial is had withic one year). The "six month" rule is generally
of little benefit to the condemnee in a rising market or <o the con-
demnor in a falling merket. Sales afler the date of value are geherally
allowed and even though the jury is instrucied on the daie of value

we ali know that tlhey often take suen laver sales inte sccount. Thus
the so-called advantaze of 4 six month's later daile of value will be
culwelghed by the delay of niring eppralsers wihere & properity owner
desires an early appralsal of his property in arder t0 more adeguately
negosiate with the condemning agency. It will alsc discourage settle-
ments until afrer the six month period has passed in order to bhe
assured of the latest valuation whern there 1s g rising market.

&

There is also a change *n the wording of the section. Under the
proposed legislation ihe doie off valuwation is depenfient on the date
that the issue as o compensaltion s tried. With this provision in
effeci it will be more diffiouls to obiuain a2 bifurcation of & srial
in order to iry special lzsuss which may drastlcally affect any
appraisal made of the properyy. Yithout sueh bifurcation witnesses
may have o be propared Lo tesiuifly on iwo or mere legal theories.
Such a change in the law should be resisted by boin condemnors and
condemnees, a&s well a8 the courts, tecause tie bifurcation of issues
tends to decrease the costs of aporaisals and to decrease the number
of irial éays necessary oo -ry & case. Ir short, Section 1249.a
tends to complicate the law soncesning the date of value without any
real substantisl corresponding herefits to either the properiy owner
ar the condemnor.

Section 124k.a{e); This scction nas been amended so a5 to provide

tnat apnraisal fees and atiorney fees may be recovered on an abandon-
ment even toough they were incurred prior o the commencement of the
proceedings.  Any such expenses, had no sult been filed, would have
been the responsibilizy solely of the property owner. t would seem
that there 1s 1ittle justification in providing = windfall to a property
owner merely because a sulv was filed.
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Section 125%.b: Section 1255.b{al}t and the last sentence in 1255.b(b)
should be deleted as they provide for interest sccruing under Section
1269,05. As I have previonsly indicated I object to Section 1269.03
uniil a thorough study is . made of this subject and therefore these
sections should alsc be deleted.

Fost eordislly yours,

.

s \) \ \B -
WG N {\\tm\
. 3, PNprom N
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ey niehard A, Dol GQuereic
Hodee L, Dolle, 33,
Guorge C, dadley
liomer L, bMeCormmlgic, Jrv,
Justin H. Mclarthy
John N, MceLourln
Paul I, Ovcrton
Terry C. Smith
Roger M. Sullivan
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STATE OF CALIFORNIA—TRAMSPORTATION AGENCY EDMUMD G. BROWN, Governcr
CEPARTMENT OF PUBLIC WORKS P
DIVISION OF CONTRACTS AND RIGHTS OF WAY (LEGAL) , '”:..
1120 M STREET, SACRAMENTC o

September 1#, 1956

Mr. John H. DeMoully

Executive Secretary

California lLaw Revision Commission
Stanford University

Stanford, California 94305

Dear Mr. DeMoully:
Re: Tentative Recommendatlon Relating to Condemnation

Law and Procedure #5 - Possession Prior to Flnal
Judgment and A58001ated Problems.

By letter dated August 3, 1966, you have requested the
Department of Public Works to comment on the tentative
recommendation of the Commission on possession as
revised on July 30, 1966.

The Department of Public Works has made four separate
oral presentations to the Law Revision Commission
concerning its comments and suggestions with respect
to the proposed constitutional amendment and statute.
There are several additional comments and suggestions
that we ask the Commission to consider.

Section 1247(4)

This section was added to incorporate the phrase
found in C.C.P, §1254, providing that the court may
"...stay all actions and proceedings against the
plaintiff..." arising from possession of the property.

In order to do thig, the Commission has added provisions
which gives the court the power to regulate the right

to possession and to enforce its order. The danger of
this section as presently drafted is that it appears to
give the court some discretion in areas where under the
specific provisions of the proposed statute no discretion
is intended. 1If this section is clarified as specifically

S
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stated above the section would be relatively innocuous.
The comment Indicates that this is merely a codification
of the court decisions, but the section as drafted is
broader.

Section 1249

On page 79, the comment states that the increase
or decrease in market value due to the general knowledge of
the public improvement is not to be considered in arriving
at the amount of severance damages and spzcial benefits
in addition to the wvalue of the property. While this
concept is correct insofar as the value of the part taken
end the value of the whole property in the before condition
is concerned, the effect of the public improvement must be
considered in regard to the questions of severance damages
and special benefits. Section 1249(b) may be appropriate as
an isolated statement of theoretical law. However, there
are serious implications in its practical implementation.
Certainly this section should not be used as a stepping stone
to raise issues of "blight" without substantial proof thereof.
The comment of the Commission following this section indicates
that there is uncertainty in the law as to whether "blight"
may or may not be considered. Actually the cases, when
carefully analyzed, turn on the basis that there was no
conerete evidence of such deleterious effect on the property
taken aside from mere speculation by an expert witness testi-
fying for the property owner. Such unfounded speculation has
always been condemned by the cases (Sacramento and San Joaquin
Drainage Dist. ex rel. State Reclamation Board vs. Reed,
215 C.A. 24 0} and 1t Is our fear that this section wculd
open the door to the claim of "blight" in many cases where
absolutely no proof of such effect could be factually estab-
lished., That such an unfounded c¢laim, however, can seriously
prejudice a Jury, is plainly evident. A careful analysis of
the cases shows that the rule in regard to "enhancement' is
much the same as the rule in regard to "blight". Thus, the
case of San Diego L. & T. Co. v. Neale, 78 C. 63, T4-5,
indicates that while provablie increase in value caused by
knowledge of the public improvement may not be considered
as part of just compensation in valuing the part taken,
mere speculative claims of inerease in value, not capable
of factual separation from the general market, may not be
deducted from the market value of the part taken.

The comment purports to "change"” the rule as to "blight" to
correspond with the rule as to "enhancement". The danger



Mr. John H. DeMoully -3- September 14, 1966

is that the court will interpret such a "change" to open the
door to unlimited speculation on the "blight" issue. It is
suggested that very careful conslideration be given to the
practical application of such a purported "change” or
'elarification” in the law.

Perhaps an approach on the evidentiary level would be more
appropriate. This cculd be accomplished either separately
or in connection with a change as proposed in Section 1249,
Thus, such questions as the effect of the general knowledge
of the public improvement on comparable sales, whether
favorable or unfavorable, should be spelled out. Whether
such an affected sale should be considered noncomparable
because 1t is affected by the general knowledge of the
improvement or whether the appraiser should be permitted

to make some adjustment in the price of the comparable sale
to reflect the effect of such general knowled%e should be
thoroughly studied before any general "change" in existing
law is made as proposed in Sectlon 1249(b).

Section 1249(a)

The content of this section has been substantially
changed by the Law Revision Commission. The essence of the
change is to make the date of valuation six months after the
filing of the complaint where the trial iz had within one year
unless the delay is caused by the defendant. The Department
generally agreed with this approach to determine the date of
valuation in the spirit of compromicse because of the original
proposal of the Law Revision Commission to make the date of
value the date of possession or date of trial, whichever was
earlier.

Complications are introduced by this section which are prob-
ably more detrimental to the property owner and the condemnor
than they are worth. For example, it will be impossible for
a property owner without extra expense to obtain an early
appraisal of his property unless six months have passed after
the filing of the complaint. No appraiser can make an early
firm determination of value. Negotiations for settlement
will thus be impaired by urncertainty. If a property owner

or a condemnor does obtain such appraisal then it will have
to be brought up to date. At the same time unless there is

a very unusual market the actuzl increase of value in six
months! period would normally not compensate for this
additional expense. The failure to maintain the Murata rule
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and also the statement in the comment that a mistrial
eliminates the attempted trial for purposes of date of
valuation, opens the door to invited misconduct. Such
should not be encouraged by any statute.

An additional problem is presented because the date of
valuation is fixed by the date that the "issue of compensation”
is brought to trial, rather than the date of commencement of
trial. Often there is a contest of an issue which could be
more easily and economlically settled by a bifurcated trial.
After such early determination of legal issues, both sides
are able to instruct thelr appraisers according to the law
as determined by the trial judge on the first hearing.

The present practice is to request a bifurcation of the
trial to settle such an issue. Under the law as proposed,

a condemnor would be encouraged to oppose any such bifur-
cation so as to prevent a delay in the trial of the issue of
compensation. This would force both sides to have their
appraisers prepare the case on two or more different legal
theories and thus add to the expense and uncertainty. Since
the trial of special issues in condemnation cases provides
for a desirable and worthwhile procedure, its use should not
be discouraged by a date of valuation statute which will
bring about its disuse in order to preserve an earlier date
of valuation. Such bifurcation of issues is usually bene-
ficial in that it decreases the number of court days required
to try a case and may bring sbout a settlement.

Section 1255a(c)

This section increases the costs that a condemnor
must pay for the abandonment of an eminent domain proceeding
by including appraisal fees as well as attorneys' fees
-whether or not the action was abandoned L0 days prior. to.
trial. This section provides that in addition to appraisal
fees and attorneys' fees incurred after the proceeding is
commenced, appralsal fees and attorneys' fees incurred before
the proceeding was commenced shall be recovered. It is our
opinion that aporaisal fees and attorneys' fees incurred by
the property ovmer prior to the commencement of the proceed-
ing should not be paid by the condemmor. Only those costs
incurred as the result of the proceeding should be borne by
the condemnor. Appraisal fees and attorneys' fees incurred
by the property owner pricr to the commencement of the pro-
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ceeding could very well be for the purpose of dissuading

the governmental agency from the acquisition of the property.
These fees and expenses were not incurred for the purpose of
defending the condemnaticn action, but were incurred for the
purposes of preventing the condemnation action. The date of
filing of the action would seem & more reasonable date for
determining which fees and expenses are to be pald by the
condemnor. The allowance of fees for services rendered before
the proceeding was commenced could prove to be incapable of
exact determination and subject to dispute and abuse.

Section 1255b

We obJect to 1255b(a)lt and the last sentence in
1255(b). These additions to this section provide for interest
accruing under Section 1269.05. We have commented on our
objection to Section 1269.05, and for the same reasons the
provisions here should be deleted.

Section 1268.,02

The last sentence of this section provides that the
court may not determine probable just compensation to be less
than the total amount previously withdrawn. We believe that
this provision should be modified sc that the court could
redetermine probable just compensation to be the amount of
the judgment even though a greater sum had been previously
withdrawn. The early return to the public agencies of this
excess amount 1s necessary so that property owners will not
have time to encumber or invest the withdrawn amounts and
to put the property owner on notice that the excess amount
withdrawn over and above the judgment is due and owing the
condemnor., We suggest the following 1angua%e be added at
the end of the section to read as follows: "...unless the
amount withdrawn is greater than the amount of the judgment
in which case the probable just compensation shall be the
amount of the judgment."

After the second sentence the following should also be
provided: "The court may stay its determination of the
amount of probable just compensation until after a motion
for new trial has been determined." The reason for this
provision is to prevent the tying of the trial court's
hands by forcing the court to redetermine the amount of



Mr. John H. DeMoully -6- September 14, 1966

probable just compensation as the amount of the verdict
where 1t ig going to grant 2 new trial on the basis of
either an excessively large verdict or an excessively
small verdict. After it has granted the motion for new
trial it may, but is not obliged to, redetermine the
amount as that of the set aside verdict.

Section 1268.05(e)

This subsection provides that whera the court
determines that an applicant is entitled to withdraw
a part of the deposit that another party claims or to
which another person may be entitled, the court may require
an undertaking. Since subdivision (c) provides that the
condemnor remains liable to all parties having an interest
of record who are not served, we believe that the bond
should be mandafory if demanded by the condemnor. The
condemnor may not be able to serve all parties and since
the proposed statute allows withdrawal in such situations,
a bond or undertaking is necessary to protect the taxpayers'
funds. This should not prove too onerous a requlrement
since the condemnor is required to pay the premium for the
undertaking pursuant to subdivision (f) of this same section.

Section 1268.09

This section restates in substance the requirements
of existing law contained in C.C.P., §1243.5, that "The
amount deposited +e. 8nd the amount ... withdrawn ... may
not be given in evidence or referred to ...". Since the
Commission is renumbering this section we believe that the
concept should be fully stated so as to provide that the
affidavits or other forms of evidence given in support of
an order fixing security should also be given the same
protection as the amount deposited or withdrawn and cannot
be offered in evidence or be referred to in the trial. The
reason for this suggested change is that either party might
circumvent the intent of the present law by offering into
evidence or referring to the affidavits or other evidence
used by the other party to obtain an order fixing security
or to obtain an order increasing or decrea51ng the amount
of probable just compensation.
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Section 1269.02(4d) (1)

This subdivision authorizes the court to stay the
effect of an order for immediate possession where it is
obtained In those cases in which the condemnor has a

~conclusive presumption of necessity. We believe that the
court should not be able to stay the order where the
rlaintiff is entitled to it, even for a period of G0 days.
Since the resolution of necesslity is conclusive and binding
on the court the court should not be able to thwart the
necessity or need for the property by delaying the possession
of the property and the award of construction contracts.

This problem of stays focuses the attention on the whole
problem of the extension of the right to immediate possession.
The Commission is concerned with extending the right and at
the same time providing the property owner with the right

to at least limited "protection”. The net result of this is
that an agency which decldes to exercise its new right of
immediate possession must plan to take possession sufficiently
in advance of its actual need so that no court, no matter how
arbitrary, can extend the time. If the agency does not
follow this procedure, 1t may be faced with the situation
where it has committed itself to contracts which contemplate
the actual possession of the property on the date it specified
in the contract and not be able to meet its contractual
obligations because of an alleged hardship to the property
owner. This would result in contractors?! claims for delay
because of fallure of the condemnor to provide the right of
way as agreed upon in the contract. This power granted to
the court by subsection {d) violates the basic premise
contained in our constitution - that of the separation of
powers. The court should not be able to substitute its
discretion for that of the executive branch of government.

Section 1269.03

The effect of this proposed section has been generally
commented on in the first part of this memorandum. Because
this section provides for a noticed hearing, the question of
public use and necessity should be finally determined at the
hearing. It should be provided that if a defendant fails to
object or to contest, he has waived his right at any future
time to contest public use or necessity. Furthermore, it
should be provided that the determination of these issues by
“the court constitutes an appealable order.
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Section 1269.05

- This section 1s the so-called compulsory deposit for
immediate possession on motion by the propertiy owner, and
takes away from the condemnor the discretion as to whether
immediate possession should be taken of the property. This
section limits the condemnor to the extent that if the depocsit
is not made within 20 days after the order, the moving party
is entitled to legal interest regardless of the fact that
the condemnor does not take pussession. In addition, the
‘deposit of probable just compensation is determined in a
noticed, contested hearing, whereas in all other cases the
deposit in situations involving right of way or reservoir
is accomplished in an ex parte proceeding.

Although subsection (a) limits the effect of this provision
to dwellings containing two or less residential units, one

of which is owner occupied, this sectlon presents a problem
and could be easily amended to make 1t applicable to. all

types of property. An additional problem is presented in
that there is no provision for any bond on any amount which
is more than the condemnor's estimate of probable just compen-
sation. This could be particularly dangerous in the situation
of the single family residence where the pariy making the
request appears in propria persona. He may not be fully aware
that the amount which the court determines to be probable

Just compensation and which amount he withdraws may have to
be paid back to the condemnor. In addition to the penalty
for the payment of interest the condemnor is further penalized
1f it does not deposit the probable just compensation since
subsection {c) of this section does not provide any offset

- to such interest for rents or other Income received by the
owner or the value of the owners possession of the property
after the deposit was required. This provision is not fair

to the condemnor and provides a windfall to the owner where
the condemnor is not in a financial position to comply with
the order of the court.

Furthermore, Section (2) of this section, while purporting

to be limited to residential units, is so ambiguous that it
might be construed to cover large amounts of property whose
highest and best use is not residential but happened to have
one or two residential units thereon. The court could
consider that this subsection would apply to such a situation
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and require a deposit to be made on large ranch property or
comnercial property improved with one or two units, contrary
to the intent of the draffers of the statute.

Section 1269.05 has most serious consequences in that it

would require the unnecessary deposit of public funds where
possession is not needed by the governmental agency concerned.
This would prevent the use of such funds for actual construction
or other purposes while the public funds are required to be on
deposit. Thls one feature of the statute could delay the
completion of publiec works projects where substantial amounts
of money are tied up in court deposits. The Law Revision
Commission has not indicated in its study and recommendation
any demand or need for this particular provision and no demand
or need has been evidenced with respect to home owners or
persons living in dwelling units containing two or less units.
No section should be enacted into law without a full study of
the need for such a provision and the final conseéquences upon
public agencies.

Section 1269.06

This section is good insofar as it gives the condemnor
the right to take possegsion at a date earlier than it cther-
wise could where it has sought or intends to seek possession
of the property and the defendants entitled to possession
have either vacated the property or withdrawn the deposit.
However, it emphasizes the ineguities inherent in §1269.05
in that under $1269.05 a defendant may demand a deposit; the
condemnor in order to protect itself may be forced to make a
deposit, and the defendant may refuse then to withdraw any
portion of the deposit. In such a situation the money is
deposited and is of no benefit to either the condemnor or
the condemnee. There should be a provisicn either here or
in some other section which provides that after a defendant
has demanded and received an order and the deposit is made
by the condemnor that the condemnor may then obtain an order
for possession.

Section 1270.05

This section should be made to conform to the suggestions
which we have made above with regard to Sections 1268.05 and
1268.06. The last sentence of Section 1270.05 would accomplish
this. Therefore, in any withdrawal after judement over
objection, an undertaking should be made mandatory upon the
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request of the condemnor; the condemnor would pay the cost
pursuant to the present provisions of §1268.05(f), the
condemnor would recover the premium paid for said undertaking,
and pursuant to the present provisions of §1268. 05(0) the
condemnor would have subrogation rights.

Additionally, as suggested in our comments to §1268.02, a
provision should be added whereby the court could stay its
redetermination of the amount of probable just compensation
until after a motion for new trial has been determined.

We again wish to advise the Commission that the Department
of Public Works is grateful for the opportunity to comment
‘on the tentative recommendation relating to immediate
possession. A representative of the Department will be
available to answer questions when this matter is heard
by the Commission.

Sincerely,

/Egiéébfﬂﬁ?qupéibzx
ROBERT F, CARILSON
Assistant Chief Counsel

Encls. 20 copies

cc's to:r Willard A. Shank, A.G's. Office
Norman B. Peek "
Robert L. Bergman
Thomas T. Jordan, Recl., Board
Thomas H., Clayton, Gen. Serv.
Norman Wolf
League of Cities
Russell B, Jarvis
San Diego County Counsel
Santa Clara County Counsel
Butte County Co. Counsel
K. Duane Lyders
Robert W. James, Dept. of Water Res.
John Smock, Judicial Counsel
Richard Allen, Dept. of Water Res.
Dﬁpt. gf Puglic Wks. (S.F. Legal Officei-lO%

" L.A. Legal Office)-10
" " " " S.D. Legal Office)- 5

Los Angeles County Counsel
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John R. De Moully, Executive Secretary
State of California

California Law Revision Commission
Room 30, Crothers Hall

Staniord University

Stanford, California 94305

Re: Tentative Recommendations of the California
Law Revision Commission Relating te Con-
demnaticn Law and Procedure

Dear Mr. DeMoully:

) Thank you for keeping me inXormed of tihe progress
of the precposed new emingat domain sections.

In reviewing the material vou sent 1 note an area
of particular concern to investor-owned public utilities such
as the one 1 represent, Tnis is the area that would extend
early possession to such utilities in the manner as set forth
in proposed Sectiom 1z69.03. The procedure suggested in this
section appears to be very workable and cercainly censtitutes
a marked improvement over existing practice, There is now~
ever one requirement appearing in this Section that 174 like
to call to your attenticn for further consideration.

Section 1269.03(¢) sets fortn the conditions which
a court must find to exist before it makes an order tiat author-
izes the plaintiff to take possession. One of these conditions
is that utilities under the jurisdiction oif the Public Utilities
Commission must show that "the public necessity of the proposed
improvement is evidenced or supported by a certificate of pub-
lic convenience and necessity issued by tiie Punlic Trilities
Commission under the provisions of the Public Urilities Code.”
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It was wy chougnt Lhat tnis certiiicate require-
ment may have been iacluded due to a misunderstanding of
just when puplic utilities uncer the jurisdiction of the
Public Utilities Commission obvaln certificates of public
convenience and necessity. These certificates are only re-
cuired wien a utility is extending its facilities into
territory not already servecé oy the utility. With the pos-
siole exception of the constructiocn of certain mejor gen-
erating lfacilities tails is, in fact, the only time when
certificates are obtained. The remarks of the court in
San Diego Gas & dlectric Company vs. Lux Land Company, 194
Cal. App.2d 472, at page 479, are called to your attention
in tiis regard. Duriag my experience of nandling somewhere
around one hundred separate condemnation actions over the
past several years the need for the facility was evidenced
by & certitficate in only one or two cases. This I believe
to be & more or less representative experience for the
utility industry throughcut California.

Accordingly, it may be seen that requiring a certi-
ficate of public convenience and recessity to obtain posses=-
sion 1s to recguire a whole new, independent proceeding be-
Lore the Public Urilities Commission that wmost probably would
not ctoerwlse occcur. In addition to causing utilities a
great deal of extra <ifficulty, time and expense, this could
also have thne efiect of Zlooding the Publice Utilities Commis-
sion with. a wvastly increased volume ol work.

Tae inclusion of the certificate recquiremeant also
raises a certain inference that obtaining certificates is a
necesgsary condition precedent to proving the lssué of neces-
sity, whether or not early possession is ever sought, which
of course, as has heretofore been pointed out, is not the
case.

The public interest would appear to bpe adeguately
protected ILrom an arbitrary exercise oi tne early possession
procedure by subparagraphs (1) and (Z), As we interpret the
reguirement of subparagraph (1) woich provides that the court
must first find that tne plaintiff is entitled to take the
property before it orders the plaintiil intc possession, such
requirement necesgerily includes a finding in faver of the
plaintiff on the issues of necessity, puolic use and if raised,
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compatibility of location. If tnig interpretation is in
accordance with your intention a defendant would in effect
be afforded all of tne protection e is now, under existing
law, afforded to keep a plaintiff out oL possession; the
only difference being that tne issues relating to the right
to condemn would be Cried at tihe time early possession was
sought rather than at tne time of the trial of tne valua-
tion issues as is current practice. Tne 'balancing” in
whicii the court is instructed to engage under subparagraph
(2) of course, provides even more protection te a defendant
and seems toc be a4 reagonaole additional requirement.

¥or the foregoing reasons it is respectiully sug-
gested that the Commission consider eliminating subparagrapn
(4) from Section 1289.03(c).

This letter nas peen discussed and worxeu on
jointly with Mr. Charles Van Deusen of the Pacific Gas and
Blectric Compan} s Law Department and it is my understandlno
that he will be forwarding to you a sudstantially similar
letter under als signature.

May I thank you agaln ILor providing me witih the op-
portunity of making these comments.

AIRMAIL e e S

SPECTAL DELIVERY Tom . Gilfoys oy
sssistant Ceunsqf(

TPG:g:1 “/

cc: Charles T. Van Jeusen, Esg.



T ats
oo \.Jw"éz M Ll EL Y
Vbl Addros -~ BARNKAMERICA

BRank of Amevica

NATIGNAL THUST sx2 A <sOTATION

SAN FRANCISCO HEADGUARTIRS
LEGAL DEPARTMENT

SAN FRANCISCO, CALIFORNIA 94120
Septewber 13, 1266

California Law Revision Commission
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Gentlemen:

we nave received a copy of your Tentative
Recommendations Relazting to Condemnation Law #5 which
are a product of much work and thouzht and which we have
not had sufficient opmortunlty to tnaroaghly review.
Toerefore, the following is intended to zeneralize our
reactions as & lendey Lo some of the Commission's
recommendations.

Section 1258.04 proposed to be zdded to the Code
of Civil Procedure orovides that any defendaﬁt having an

interest in the property may withdraw &li or any portlon
of the deposic. There is no provision requiring service
upon aayene oiher than the plaintviff. Therefore any

defendant could mhtudrgw without notice ta the remaining
defendants. Secction 1268.05 provides that no withdrawal
may be ordered until twenty days after service of a copy
oi the application ou the plaintiff or until the time

for all objections has expired. The plaintiff may object
upon the grounds stated in the section and, in the event
it doees so, on the grounds that other parties are knownm
or believed to have an interest in the property the
plaintiff is to serve them and they have ten days within
which to object. The defendants, other then the one
seeking withdrawal, have no protection unless the plaintiff
elects to file an obkjection. In the event that other
parties have an interest in the proceedings, plaintiff
should be obligated to notify them of the application for
withdrawal ox as an alternative, the applicant should be
required to serve all cf the defendants with a copy of
his application end twenty days should be allcowed them

to file an objection. Tnis appears to pe more in "eeping
with {(d) of _your recommended amendment to Sectlon 14 of
Article I of the State Constitution.

The second section of 1269.01 (b) is somewhat
confusing. It appears that the word "not' should be
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inserted between the words 'has’ and "been reversed' in

the second line or if it is intended only to refer to a
judgment regardiag the wvalue, the language should be more
specific. Similar language is concained in 125%.,02 -.03.

Section 1247-4, which is new, provides the court
with power to stay any other actions ox proceedings arising
from possession of property. This would prevent a lender
from acquiring possession of the property in the event of
default under the terms of a deed of trust or security
agreement &s the case may be. Such provision is not
necessary in that the lender would also be a defendant
and any action on its part to recover its debt would not
be detrimental to the plaintiff.

Section 1249 (b) refers o ''general kmowledge"
and this, of course, is subject to many interpretations,
and could include rumors. The '"general knowledge” could
go on indefinitely, therefore, this should be more specific
as to authenticity &nd the time of the proposed taking.

In the event that this sub-section were to be modified

as proposed by adding (b}, an owner would be precluded from
working the land or improving it and its value, salability
and rentability could be greatly impaired thereby depriving
the owner of revenue with which co service or pay off loans
or even to procure new creclt on the security of the land
or leasehold interest and all because of “general
knowledge' . Subdivision (b} of Sectica 1248 (a) provides
that the date of valuation is the date on which the plaintiff
maxes a deposit unless an earlier date 1 applicable. 1In
many cases & complaint is filed, deposit is made and the
defendants are wnot served for quite some time and rhey go
about their business in total ignorance of the pending
action. Therefore, 1 suggest that the dete of valuation
should be geared to service of the complaint aand summons

on all defendants, and this is in accordance with the oro-
posed changes to the Govermment and Streets and Highways
Codes.

Section 1249.1 (b) refers to ilmprovements and
if this is intended to include preparation of land for
crops and the crops themselves, it sheould be clarified.
In all events some allowance should be made for the work
done in preparing the land for the sowing of crops or
planting of trees znd consideration should be given to the
planting and caring for crops and trees which have not
arrived at a producing stage. In many instances the farmer
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or orchardist has obtained credit on the strength of the
antcicipated crops and unless he be allowed to complete and
harvest the crops or be paid a sum based on the anticipated
yield, he would be unfairly saddied with the debt, particularly
if the proceedings were to be abandoned and he had stopped
after the filing. If this section is intended to refer

only to structures, it should be clarified and consideration
should be given to such improvements which are approaching
completion. A partially completed structure generally
becomes a targei for vandalism if work is stopped and

again this would be wost detrimental to the owner and lender
in the event of abandomment. This also applies to Section
38091 of the Govermnment Code and Section 4204 of the Streets
and Highways Code and should be considered in the modification
of Section 38030 of the Government Code.

I wish to compliment the Commission on its work
and hope the foregoing observations will be considered and
prove helpful.

Very truly yours,

Geo. 4. Ghiselli
Counsel

GAG:gh
622~2847
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Gentlemen:

Subject: Your HReport Titled “Possession Prior t¢ Final
Judgment and Relatad Problems"

The Deparitment of Finance and the Departmenc of General Services
have reviewed the subJect repcrit on behall of the Revenue and
Management Agency. As a result of this review and in accordance
with the reguest contained in your letier dated August 3, 1966
we wish to make several comments in regard to the report.

This agency neither favors nor Qpposes the prorosed amendrment

to the Czalifcrnia Constitution which would permiv tne leglslature
to extend the right to taske possessicn prior fo trial fo all
eminent domain zcticns. On a few cecasilons in the past the

right to take possession would have been helpful to this agency
and 1f the right is extended tnere may be a few occasions in the
future when it will e helpful. However, i the right is eXtended
we believe the benefit to this agency wiil be offset by problems
which will arise from the demands that cn various occasions and
for various reasons will be made that tnls agency cexercise its
right to obtain Immecdlate possession even though we ceenm it
inappropriate to exercise tne rignt as o the particular plece
of properiy. (Thls agency believes that the right of possession,
if availaplie, should only be exercised where 1t 1s actually
negessary to obisin possession of the properity in order to meet

a construction schedule.)

As to the proposed leglszlatlion to implement the constitutional
anendment, we wisn to malkke The [ollowing observations:

Where the property to be zcgulired contalns not nore than two
residential units and one of the units is og¢cupied as the residence
of the condemnee, proposed Ssction 1269,05 permits the condemnee

to reguire the condemnor Lo elther deposit probsble just compensation

™
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with the court oxr have the compensation awarded draw legal
interests from the 21st day atter the gate of the corder
determining probable Just compensation, such interest to be
paid even if the condemnor later abandonsg the proceedings. Ve
believe that the condemnor should have the scle discretlon as

to whether or not it should tawxe possession pricr to Jjudgnent
and the condemnor should not be reguired to bear the burden of
short-term management of property for which it dces not have

an immedlate need. The effect of Section 126G,C5 is to penalize
the condemncr for proolems created by the long deiay from the
time of filing a compliaint until the actual date of trial.
Inasmuch as thils delay is generally not the faulv of the condemnor
it appears unfair to s¢ wenalize the condemnors .

Since monles deposited by the condemnor under Section 1269.05
will not draw interest for the condemnee, it ean be assumed
that in most cases the condemnee will withidraw any Such deposit.
Thls could result in a substantial loss of revenue to the State
since the money wilthdrawn would have been invested by the State
and be accruing interest for the State at a 'rate of apout 4%
{Section 16480, et seq Government Codé). In the cdgés where
the State falls to deposit the ncney, ‘while the State will
generally have the money-invested at about 4%, it will be re-
gquired to pay 7% to the: condennee, This alsc could cost the
State a substantial sum, e ' i S

Article IV, Section 31, of the California COu&uluuthn pfov1des

in effect that the State chlulature cannot make or authorize

the making of a gift of public monies, It may be argued that
Subdivision {¢) of Section 1269.05 is unconstituticnal under

sald Article 4, Section 31, since where the proceeding is abandoned
and the condemnee has been 1n ¢éntinuous possessiocon the payment

of iInterest to the condemnse wWOUld be a pure windfall to the
condemnes, espe01aliy since there wouid be.no offset for the value
of the condemnee's possession. {Tﬂl& i3 to We cantrasted with

the payhent of atitorneys' fees, appralsers! fees, and other costs
which invelve reimbursement of costs actually incurred by the
condemnee, )

It should also be noted that the language of the proposed
section 1s unclear as ©o the extent the sectlion covers land
adjoining or surrounding a residence occupled by a condenhee.
For example, could a condemnee obtain a court order under the
gsection for his entire holding where he resides in a dwelling
on the premises and also owng and farms the surrounding 640
acres,
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This agency also has some reservations regarding the following
propeosed sections:

1. BSection 1249{a)} changing the date of valuation from the
date of issuance of summons to six months from the filling
of the complaint and also providing that in the event of
a retrial the date of vazluation will be the date of the
retrial rather than the date of the original trial unless
the condemnor deposits into court the amount of the award
in the original trial.

2., Section 1255(a) requiring the condemnor to pay the condemnee'!s
appralsal fees in the event of an avandonment.

While Sections 1249(a) and 1255(a) do not meet with our approval,

we 4o not intend to oppose these sections as long as your pro-

posed leglislation remains in substantially its present forms.
HALE CHAMPION, ADMINISTRATOR
nevenue and Management Agency

oy

sohn P, Sheehan
Chief Deputy Director
Department of Finance
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September 14, 1966

California Law Remsmn Commission
School of Law

Stanford University

Stanford, California 94305

Gentlemen:

I am 1nterested in offering some comments on the recom-
mendations of the Law Revision Comrnission ernbodzed in the material
dated July 30, 1966

Because my interest is more in the line of the subs’cantwe
material rather than the procedural or technical framing of the
statutes, I would like fo relate my comments to the discussion offered
in the beginning pages of the material rather than to the code sections
as set out later in the rnaterial,

The Comrmssmn, on page 9, recommends tha.t the period of :
notice prior to possession be extended to 30 days, and I would like to
endorse that recommendatzon.

_ ‘However, in my opinion, the problem on Orders for Imme-~

- diate Possession is not so much the period of notice that is involved
but the procedure and method of obtaining the Order ~— the Commission
recommendations, with some modifications, essentially preserve the
existing procedure and in this respectl behewe some cha.nges should be
made.

The principal problem is the setting of the amount that is
put on deposit as security against the possession. This is done on a
purely ex parte basis, with some member of the condemning agency
staff making a pro forma affidavit as to the amdount, The chances of
upsetting that affidavit, once the Order has been made and issued by the
court are, in my experience, very slim. - The court is inclined to let
the matter rest until trial, Further, the affidavit made by the agency
staff member is always most conservative and it is extremely rare to
see an affidavit made for an amount that is in excess or even equal to the
amount of fair market value sub sequently testified to by the condemning
agency. As a result, the provisions providing for withdrawal of the
deposit are diluted considerably if the property owner is not able to
withdraw a sufficient amount toc replace the property he is losing or
receive equal benefits from the loss of use of the property. And, of
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course, if he is pinched {or effective, useable funds for an interim period
between the time of taking of possession and the time of trial {which can
run for a year or more without being unusual), it obmously acts as a
wedge toward coercing a settlement on his part, '

I do not believe it is at all fair for the condemning agency to
set the amount of deposit as an ex parte matter even though there is
provision in the code for a challenge of that amount; As I have indicated
before, the courts seem very loath to enter into an extensive hearing on
the subject once the Order has been made,

Therefore, may 1 suggest the fellowing for your consideration:
That the condemnor be obhged to give Notice to the proPerty owner that
an Order for Possession is being made and that, accompanying the
Notice, the condermnor inform the properiy owner as to the amount proposed
to be deposited as security for possession. The property owner should then
have thirty days in which to file objections to the proposed Order - giving
him the right to file objections to both the taking itself and the amoint of
deposit, If he does file such objections, the condemnor should then have
the obligation of coming forward in a hearing before the court to sub~- -
stantiate the amount of its proposed security. Inasmuch as the condemnor
proposes a taking without the benefit of a determination as to just
compensation, it seems equitable to me that the condemnor should have
the obligation of coming forward with a sufficient prima facie showing that
the amount sought to be deposited represents fa.lr market value.

. I would suggest this procedure for all Orders for Possession,
particularly in light of the fact that the Commission recommendations
now propose to extend the right to immediate possession to almost all
cases, This extension can often work a severe hardship on the property
owner because it means that by the time trial takes place the improvements
on the property may very well have been demolished and the property
owner has little to show to represent his contention of value other than
some photographs which can rarely tell the whole story,

In my view, there is little reason for a broad extension of the
right of possession. Most publii: projects are planned for a time long in
advance of the actual need of acquisition of the property — generally,
several years in advance of the need for.acquisition.” There is no reason
why a propoesed school, or power 11ne, or public park:.ng lot can't begin its
acquisition program and the filing of suit sufficiently in advance to make
its schedule. I think there is good basis for according the right to
possession to a project as extensive as a highway project because of the
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multitude of propertles that can be involved in a lengthy hxghway program .
— obviously, one or two properties can stall sufficiently to hold up such
a program. But the number of properties is reduced drastlcally in

almost all other kinds of public projects and the same sort of necessity

for possession should not arise unless there has been bad pre-planmng

by the public agency. : '

: In any event, if it is felt that this right to possession should
be extended as broeadly as suggested, then it would, seem to me it should
be subject to review by the.court prior to an ex parte Order being issued
on the subject., My suggestion on this line, I believe, would put the court
in the position of approaching the problem without some predetermination
having been made by reason of the Order already of record.

On page 11 of the discussion, the Commission makes a
recommendation which I think is very interesiing and could correct many
inequities that now exist, This is the discussion relating to the require-
ment that a deposit be made in all condemnation actions, whether an
Order for Possession is contemplated or not. The suggestion in the
discussion, as [ understand it; is that this would be a reguirernent of the
filing of 2 condernnation action. However, in the proposed Sectlon 1268,01,
the wording of the section sets it out as an elective procedure on the part.
of the plaintiff in indicating thal the 'plaintiff may" deposit the amount of
probable just compensation. Also, from some of the later discussion,

I assume that the Commission's intentions were to make this an elective
procedure,

May I suggest that the Commmswn consider the pass:.blhty
of making this a mandatory procedure. The problems that I am most
concerned with have arisen.in my practlce several times and I have heard
the same complaint from others in this respect: the condemnor files a
.condemnation action against a given piece of property. No Order for
Possession is taken. The property owner is in the midst of improving
his property =« he may be halfway through a subdivision development or
halfway through the construction of an apartment building. He is faced
with the problem of having the valuation fixed as of a given date, consistent
with the issuance of summons which, for all practical purposes, generally
means the date of the filing of the Complaint. Any improvements he makes
thereafter are at his own peril inasmuch as the law provides that he cannot
be compensated for subsegquent improvements, On the other hand, he is
halfway through a project which, if it remains in that state, can be such a
severe liability that it can be a financial disaster. He cannot complete
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the project and hope to recoup his investment; he cannot derive any in-
come {rom the property; he is in the position of paying financing '
charges on the money that he has borrowed to carry the project and his:
carrylng charges, together with his own investment in the properly
which is returning nothing, can over a period of tirne ruin his economic
position. .The condemner may very well take a.year bhefore he proceeds
to bring the case into court. This may not at all be in the control of
the property owner; the condemnor may choose {and I have had this
experience) not to serve him in the action so that he is not in 2 position
to bring the case to issue or not bring other interested and necessary’
parties into the action so that the matter can be at issue (such as lien~-
holders or lessees or divided interests) and this, again, prevents the
property owner from filing a Memorandum to Set to bring the case to
court at an early date, Even in the circumstance when he is able to do
so the court calendar may be such, even with priorities, that he cannot
bring the case to trial for many months, every month of which is costing
him a substantial amount of money and none of these expenses is
recoverable in the action. If the suggestion of the Commission were to be
instigated, a large part of the property owner's problem in this S1tuat10n
could be averted — particuiarly, if it is instigated together with some

: procedure along the line of the suggestion made earlier in this letfer to
insure that a sufficient amount of deposit be made, Under those
circumstances; the property owner could make a withdrawal and either
pay off his obligations or at least carry the f:.nancmg costs in the mterlm
period until the property is arqu:l 1‘ed. :

As an alternative suggestlon to requiring a deposit in every
condemnation case, may [ suggest a procedure whereby the property
owner may, in every condemnation case regardless of whether or not
possession is sought by the condemnor, apply to the court for a deposit
to be made by the condemnor once the condemnation action has heen
filed, This might obviate the condemnor’s objections to having great’
sums of money on deposit in all condemnation cases, many of which
will settle eventually, But it would also serve the purpose of allewatmg
the great hardship that is sometimes inflicted on some property owners,
At least, he would be in a position, ence the action is filed, of making
his position known to the court and gefting sorme relief in those cases of
hardship.

I would like to endorse the Commission recominendations
relative to simplifying the procedure to withdraw by simply mailing the
application to other parties and their attorneys, Also, it seems proper
that the condemnor should be given the right to possession when the
defendants have either vacated the property or withdrawn the deposit.
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With fesPec':t to the proposals on date of {raiua.ﬁ.on,' I would
like to offer a criticism of the suggestions made in the tentatwe
- recommendations of the Commzssmn. - :

_ The first recommendamon, that the condemnot should be
permitted to establish the date by depositing probable just compensation
seems to me to be a procedure that would work against itself, The
problern with that concept is that once the deposit has been made, there
is no pressure (to the extent that the date of valuation does have pressure
and, in some cases, it can be quité important) to bring the trial to
completion. Once that date has peen established, the condemnor can sit
back and presumably take an indefinite amount of time to fake any
further action in the case, The fact that the property ownér may be
entitled to withdraw the funds in the meantime dges not necéssarily cure
the problem that he has if the trial takes several years to complete,
After all, the property owner is not really in a position to rnake full
utilization of the amount of deposit of just compensation because he may
very well be faced with the possibility of Having to return a portion of
those funds if his award should be something less than the deposit,
Without having the certamty and freedom of feeling that the money to be
pa1d for the property is his to use in all respects, the property owner
is not really in the position of having been compensated for his property

and a valuation date that goes a, yedr or two back can penalize him m the
trial that results.- : :

Similarly, the rule that a vdluation date be set six months
after the filing of the complaint would not necessarily establish a fair
criteria although, in combination with the existing rule that if the matter
is not brought to trial within one year the trial date acts as the valuation
date, does serve to equalize that situation, The problem with that rule,
in my mind, is that the market for the property and immediately surround-
ing the property may be considerably affectéd by the filing of the

complaint,  This could work both ways so that the property and its .
vicinity may siffer a blight because of the complaint or receive an
enhancement because of the filing of the complaint. In either case, this
is an element that is generally felt should not be considered in a trial
and a valuation date six months after the filing might very well reflect
one of those two situations., By the sarme token, so would 2 valuation
date more than a year after the issuance of summons which winds up with
a trial date valuation date. :

I would_li'ke.to suggest a re~examination of the proposal that
has been rmade to the Commission before, one which'the_ Commission
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comments on a5 having rejected. On page 18 of the material discussing
this point, the Commission indicates that the reason for rejecting the
date of trial as the date of valuation is that it would provide an un~-
desirable incentive to condermnnees to delay the proceedings., {I might
add that the Very reverse -of this would be true on the point discussed
earlier - that is, when a deposit serves to establish the date of
valuation, it would eliminate the incentive to hasten the proceedings

on the part of the condemnor,) As a practical matter, there is very
little that a defendant can do to delay proceedings, Once he has been
served with the action, he cannot effectively stall for very long in

getting his Answer on file without the consent of the condemnor and the
condemnor has it within his control to bring the mnatter to issue, He
“also has it within his control to move to set the maftter for trial and
these cases, of course, have priority on the calendar, The condemnee
is in very little control as to the course or progress of the proceedings.
The only thing that occurs to me that he might delay on is his discovery
procedures but this does not hinder the condemnor from filing his Memo
to Set and having the matter calendared for Pre-trial Conference. At that
time, as often happens, if the condemnee has not completed his discovery
the pre~trial judge will order him to do so within a given number of days.
. I think the simplicity of the rule is appealing as well as the fact that,
as a practlcal matter, this is the time that the property owner does in
fact receive his compensatlon for effective purposes,

" However, I do beliéve there is an objection to the date of
valuation bemg the date of trial; the one earlier made that the market
may very well have reflected blight or enhanéement between the time
the action was filed and the time it is brought to trial, Furthermore,
there would have to be some accompanying legisiation that would prevent
the property owner from materially altering or improving his property
in the interim period before trial so that his physical situation changes
with respect to the date of valuation. If the former point does not concern
the Commission unduly, then it seems to me that the latter point can be
fixed by legislation.

In the long run, however, my own feelmg is that the presently
ex:l.stmg rule is a reasonably fair one, The date of issuance of Summons
is generally the same as the filing of the Cornplaint and is a reasonable
date on which to operate if the case is actually brought to trial within the
year. This is largely within the control of the condemnor and if that date
'is lost then it does seem equitable that the trial date should be the date of
valuation. I would, therefore, urge the Commission to reconsider its
position on this matter and consider either the possibility of a uniform rule
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as to date of trial or retention of the existing rule.

In the same connection, the Commission does make a
recommendation {on page 20 and in the revision of Section 1249} relating
to the effect of enhancement or blight, The proposal of Section 1249(b}
seems to me to be a good one and incorporates the concept of the
existing law except that, as I understand the discussion on page 20, the
intent is that the property owner should be entitled to show that there has
been a decrease in'the market resulting from the proposed improvement
and the condemnor should be entitled to show that there has been an
enhancement in the market resulting from the proposed improvement,

I believe the language of Section 1249(b) as itis presently set out may be
interpreted by some courts to mean that no testirnony in that regard-is to
be admitted into evidence. I would like to suggest that there be some
additional language added to the section so as to make clear that testimony
is admissible which is intended to show either mcrease or decrease from
the 1mpr0vement. _ :

I would also like to enderse the discussion made on the subject

of abandonment, particularly the recommendation that the law be amended
to provide the recovery of fees and costs in every case of abandonment
whether or not it be forty days or more before the date set for pre-trial,
May I suggest in this connection that it not be deemed necessary that the
. plaintiff undertake the formal procedural steps for abandonment in order
to constitute an abandonment. I have personally had the situation where
~ the plaintiff did nothing more than: ‘dismiss the attion and took the position
that this did not constitute an abandonment, It should be provided that
any dismissal should also be construed to be an abandonment and the
defendant should be entitled to the same rights as any condemnee whose
property has been farmally dbandoned :

5
ohert S, ’Webbér

cc: Frederick H. Ebe)r, Esq,
Senate Fact Fmdmg Commzttee on Juchclarv
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September 14, 1966

California Law Revision Cornmission
School of Law

Stanford University

Stanford, California $4305

Gentlemen:

The undersigned, all members of the California Bar, suggest
as follows:

1} Add the words "or an expert condemnation panel' to proposed
Constitution Sec. 14 (a} (2). Add a new provision to the Goverament
Code which enables the Board of Supervisors of any County to
establish an expert condemnation panel or panels each consisting of
the following five members: a) One M. A,l. representative; b) One
A,S.A, representative; ¢} One representative from a condemnor
agency operating in that county; d) One condemnee attorney who

has practiced in that county; e} Presiding, one Superior Court
Commissioner. The litigants would be given an opportunity to cheose
between a lay jury and an expert condemnation panel.

Comment: In the simplest condemnation case, a jury is requested to
make a 'more correct” determination of value than either of the two
gualified experts. It is asked to take into consideration evidence that
would ctherwise be inadmissable, but only when it evaluates expert
valuation testimony. The jury often must deal with the grey areas of
mixed fact and law that confounds the most competant of judges--e. g.
factors which in the opinion of an expert diminish fair market value,
even though those factors individually or collectively would not be
compensible items of damage. On the other hand, many litigants
prefer not to leave the guestion of just compensation with any of the
many Superior Court judges who have little or no experience in the
condemnation field. The suggested alternative provides a means of
saving court and litigant time and money while assuring the parties
of a well informed decision.

2} Delete proposed Constitution Sec, 14 (b} and applicable wording in

14 {2) and 14 (c¢), then re-letter the section. Delete proposed C.C. P,
Sec. 1269. 01 and applicable wording in other sections referring thereto,

-1~




then re-nurnber the chapter, :

Comment: Whatever might have been the historical justification for
setting right of way and reservoir purposes apart from all other
acquisitions, we can sce no purpose for it now. The condernnor either
Tequires immediate possession to proceed with its proposed project

or it does not. If the listing of “necessity is conclusive’ bodies becomes
too burdensome for the legislature, then perhaps the wording “'state

or county, city, c¢istrict, or other public entity” can be substituted.

3) Delete the last sentence of proposed C, C. P, Sec. 1268, 04 (a) and
substitute "The applicant shall mail a copy of the application to the
plaintiff as per its address on the Complaint.”

Comment: When read together with proposed C, C. P, Secs. 1269, 04 (c}
and 1Z70. 03, one could construe Sec. 1268. 04 {a) as it is now proposed
to reguire personal service upon an agent of plaintiff,

4) Proposed C.C.P, Sec. 1268. 06 {a) should be altered to conform with
the discretion of the Court theory promulgated on page 13 of the Outline
of Recommended Legislation and incorporated in propeosed C,C. P, Sec.
1268, 05 (e).

Comment: Why should we zssume that the Court can be relied upon to
protect the parties in one siteation but not the other?

5} Delete the words "'the date on which the plaintiff makes a'’ in proposed
C.C.P. Sec. 1249a (b} and substitute ''twenty days after plaintiff serves
notice of. "

Comment: Since proposed C,C, P, Sec. 1268.05 {a) requires applicant to
wait twenty days for his money and proposed C, C. P. Sec. 1268.03
requires plaintiff to give notice of deposit, presurnably within a
reasonable time, the suggested aliernative appears to be more logical.

6) In proposed C.C.P. Secs. 124%a {(c)-(f), delete the words "filing of
the complaint'’ and substitute “issuance of surnmons.”

Comment: It is true that there is no longer any reason to retain the
0ld rule in a jurisdictional sense. However, there is no particular
reason to adopt the proposed rule. Why burden cur dockets with
cases operating under twao different rules for perhaps several years?

7} Between the number (2) and the word "reasonable" in proposed C.C. P,
Sec. 1255a (¢}, add the words "necessary and. '

Comment: Condemnors should be entitled to guestion the propriety as
well as the amount of the expenditure,

2
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8} The whole concept embaodied in proposed C. C, P. Secs. 1268.10 and
1270. 08 and Government Code Secs. 16425-7 should be reevaluated in
light of the increases in deposits that this proposed legislation will
bring about. We understand that the Condemnation Deposits Fund pays
depositors approximately 2% interest. Condemnors must pay 7%
interest to condemnees who wish to sit tight and not withdraw deposits.
Why not allow condemnors, pursuant to appropriate order of Court, to
deposit funds in trust in a Savings and Loan? The 5+% interest would
accrue to the benefit of the defendants. If a defendant feels he can
earn a better return on his money, he can apply for withdrawal via
the usual statutory procedures.

Very truly yours,

MAURICE ATTIE

GARY 8. NETZER

W. BRUIN BARR
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Mr. John DeMoully, Executive Secretary
California Law Revision
Room 30 Carruthers Hall
Stanford University
Stanford, California 94305
Dear Mr. DeMoully:
Thank you for sending to me the draft (revised
July 30, 1966) relating to Tentative Recommendations Relat-
ing to Condemnation Law and Procedures, No. 5, Possession
Prior to Final Judgment and Related Problems. From a
brief review of this I think the work suggests a considerable
improvement of the existing statutory law.
I have been troubled by one matter which I think
is not covered which might also be referred to as
Pre-Condemnation rather than condemnation proceedings
themselves, Since the whole framework is under discussion
I believe I should mention this to you.
As far as the general public is concerned, the
final adoption of a freeway route or of a project limits
of an urban renewal project just about eliminates transactions
on property along a freeway route or within a project
boundary. In the normal course of things condemnation does
not start for varying lengths of time, sometimes as long
as many vears. ILf the owner has his property rented he,
of course, will not lose much unless the tenant moves away
and he cannot enter intc another lease. On the other hand,
the home owner is at a disadvantage because there is very
little he can do to dispose of his property because of the
uncertainty involved in the various filings. This has
brought about almost a universal smouldering sense of
injustice.
To shorten the length of time within which the
project must get under way or the freeway started after
condemnation, I would like to suggest that the interest to

be paid in the later condemnation case start from the
time the project limits were finally determined or the
freeway route finally established. As in other comnections,
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if there are rents or profits they can be offset against the
interest, but if not, the mere fact of making the interest
start at the time the final plans are on file should furnish
quite an incentive to get the condemnation over quickly.

Yours sincerely,

Homer D. Crotty
HDC : JRB
CC Mr. Thomas E. Stanton, Jr.
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September 6, 1966

California Law Revision Commission
School of Law

Stanford University

Stanford, California

Gentlemen:

Pacific Lighting Companies (Seuthern California Gas

Company, Southern Counties Gas Company ©f California, and Pacific
Lighting Service and Supply Company} purchase, transport, and
distribute natural gas throughout the Southern California area as
regulated public uvtilities. In addition, the Companies transport
and sell gas at wholesale to the City of Long Beach and to San
Diego Gas & Electric Company. The Pacific Lighting system is the
largest gas distribution system in the world.

Most of ocur rights-of-way and' other needed property are
purchased by negotiation, and it is very infrequently that we
find it necessary to resort to the right of eminent domain to com-
plete a project. However, when we have had to use the condemnation
process, we have found the lack of the right to possession prior
te judgment a severe handicap. Our infrequent eminent domain case
seems to usually involve a property ownér and an attorney who are
highly skilled in dilatory tactics, and it has sometimes been
necessary for us to pay several times market value in order to
obtain possession in time to meet construction deadlines. It is
for this reason that we nave advocated & change in the law which
would give public utilities the right to obtain posse551on priox
to judgment.

We have followed the Law Revigion Commission's work on
this problem for some time, The Commission is to be commended
for its efforts. For the most part, this year's reccmmendation, .
if enacted, would accomplish much in solving the possession
problem in an egquitable and fair manner to both the property. .. __
owner and the condemnor.
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There are, however, some areas where the Commission's
recommendation can be improved upon. We hope that the following
comments will be of help to the Commission: '

1. Your proposed legislation concerning possession by
public utilities (propcsed Code of Civill Procedure, Section 126%.03)
may not be as heipful to public utilities as it could be. The basic
problem is the reguirement in the section that a certificate of
public convenience and necessity be issued by the Public Utilities
Commission prior to the time an order of immediate possession is
desired.

As presently framed, the Public Utilities Code does not
reguire a certificate of public convenience and necessity for all
projects constructed by a public utility. Public Utilities Code
Section 1001 * reguires certificates only for improvements or new

¥ ¥§1001, Construction or extension of facilities; requirement
of certificate; interference with operation of another

utilit

"No railroad corporation whose railrpad is operated primarily
by electric energy, street railroad corporation, gas corporation,
electrical corporation, telegraph corporation, telephone corpo-
ration, or water corporation shall begin the construction of a
street railroad, or of a line, plant, or system, or of any ex-
tension thereof, without having first obtained from the commission
a certificate that the present or future public convenience and
necessity reguire or will require such construction.

"This article shall not be construed to reguire any such corpo-
ration to secure such certificate for an extension within any city
or ¢ity and county within which it has theretofore lawfully com~
menced operations, or for an extension into territory either within
or without a city or city and county coptiguous to its street rail-
road, or line, plant, or system, and not theretofore served by a
public utility of like character, or for an extension within or to
territory already served by it, necessary in the ordinary course
of its business. If any public utility, in constructing or ex-
tending its line, plant, or system, interferes or is about to
interfere with the operation of the line, plant, or system of any
other public utility, already constructed, the commission, on com-
plaint of the public utility claiming to be injuriously affected,
may, after hearing, make such order and prescribe such terms and
conditions for the location of the lines, plants, or systems af-
fected as tc it may seem just and reasonable, (Stats.l951, c.764,
p.2063, § 1001.)"




California Law Revision Commission
September 6, 1966
Page 3

facilities outside of the present service area of the utility.
To a great extent most of utility improvements requiring eminent
doemain, such as rights-of-way for electric transmission lines
and gas transmission lines, are built within the service area

of the utility and a cextificate is not reguired.

Proceedings involving certificate applications are
somewhat time consuming on both the utility and the Commission,
and it is, therefore, wise not to regquire a certificate when
the improvement is within the present service area.

Since a certificate will not be obtained in most
instances involving eminent domain, we would suggest the de-
letion of the provision requiring the certificate of public
necessity and convenience as a condition for possession prior
to judgment. The necessity can be left to the Judge's decision.

We are alsc somewhat concerned about the standard set
to enable a utility to enter into possession. This standard re-
guires the plaintiff to show "the need of the plaintiff for
possession of the property outweighs any hardship the owner orxr
occupant of the property will suffer if possession is taken®
[§1269.03 (c)(2)]. We believe this standard is somewhat vague
and may be difficult for a judge to apply. We think instead
that the plaintiff should be regquired to prove a prima facie
need for the property. This necessity can be shown in some sort
of abbreviated hearing on notice motion and upon such a showing
the plaintiff should then have the right to take possession, as
otherwise provided in your proposal.

We believe that as far as utilities are concerxned this
arrangement would not be too onerous on the property owner. For
the most part, utility facilities involve rights-of-way in which
an easement only can be required. These condemnation cases
seldon involve the taking or subseguent destruction of any
structures, and usually the owner is not displaced from enjoying
his property, although he might suffer some minor inconvenience
during the course of construction.

2. Proposed Code of Civil Procedure Sections 1269.01
and 1269.02 both deal with applicaticns for immediate possession
by public entities. Both of these sections re-enact current law
as far as notice is concerned and allow the plaintiff to make
application to the court ex parte.

We believe that there is no need for allowing a plaintiff
the right to ex parte application for immediate possession. It is
our view that the appiication should be made on notice motion fol-
lowing the procedure set forth in Section 1269.03, This procedure
in our view would be fairer to the property owner and would give
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him an opportunity to contest the application for possession
prior to the time an order for possession is granted.

3. We are a little unsure of the Commission's recom-~
mendation concerning evidence relating to alleged increases or
decreases in market value said to result from the pendency of
proposed public improvement which will involve eminent domain.

In the text, the following statement is made at page 20:

"The Commission believes that such influence
can be shown by expert testimiony and by
direct evidence as to the general condition
of the property and its surrdundlngs as well
where the value is depressed as where the
value is enhanced. It therefore recommends
enactment of a provision requlrlng that any
such changes in value be taken into account
and providing a uniform rule fcr both in-
creases and decreases."

However, the statutory proposal {Code of Civil Procedure
§1249 (b)] is as follows:

"{b}) For the purpose of assessing compen-
sation and damages, any increase or decrease
in market value prior to the 'date of valuation
that is substantially due to the general know-~
ledge that the public improvement or project
was likely to be made ¢r undgrtaken shall be
disregarded.”

We disagree with the text. It is our view that evidence
concerning changes in market value caused supposedly by the
pendency of a public improvement is most speculative and con-
jectural. However, we have no objection to the statutory pro-
posal. The proposal is fair and equitable.

4. The Commission recommends a change in Code of Civil
Procedure Section 1255{a) which will allow the defendant to re-
cover both attorney's and appraisal feeés actually incurred whether
such fees were incurred for service rendered before oxr after the
proceeding was commenced.

The present statutory provisions which have been liberal-
ized substantially over recent years provide a fair and equitable
means of handling situations where there is an abandonment, and
it is our view that no change need be made in these provisions.

Tc allow appraisal fees for service rendered prior to the initiation
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of litigation may encourage property owners to expend unneces-
sary money on appraisers, the expense of which may prevent them

from accepting a reasonable offer from the condemning agency
prior to the filing for litigation.

Sinceﬁely,

PACIFjC LIGHTING SERVICE
AND SUPPLY COMPANY

(O~ Aa s

JOHN ORMASA
Vice President and System
Gendral Counsel

RIN :mw

I |
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FLEASE REFLY TO

MERCED OFFICE

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Re: Tentative recommendation of the California
Law Revision Commission relating to possession
prior to final judgment and related problems,

GCent]lemen:

In accordance with your letter of August 3, 1966, 1 am sending
a few comments with relation to the above menfioned tentative
recommendations. With relation to proposed Section 1268.07,
T believe that the withdrawal of monev deposited should
constitute a waiver ol claims and defenses, except a claim

for greater compensation, only wirh relation to the parcel
for which the money was depeosited. In mapy cases geveral
parcels belonging to one defendant are condemned in a single
action., The defendant way nave a deiense, such as a lack of
public use,as to one parcel, and khave no such defense with
relation to the other parcels. 7Tn such a case if appears

to me that the defendant should be allowed to withdraw the
monegy deposited with relation to the other parcels, without
waiving his defense of lack c¢f public use,

Although nothing onm the exact subject is mentioned in your
tentative recommendations, T mention the following because
your recommendations relate to possession pricor to final
judgment and related problems. Under Section 1249.2 of the
Code of Civil Procedure, if a condemning agency takes
possession at a time when such action prevents the property
owner from harvesting crops planted betore or after service
of gummons, the value of such crops are to be included in
the cempensacvion awarded for rhe property taken. T believe
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that this code section should be asended to cover situations
in which the owner has not vet planted crops but has spent
money in preparing the land fer planting. These preplanting
costs can amount fo as mich as 51400.30 per acre and the
condemning agency sometimes takes possegsion after such

costs but prior te the planting of any crops. In negotiated
settlements, the State highway attorneys ordimarily pay these
preplanting costs; however, in cases which are not settled,
the State's attorneys take the position that such costs are
not recoverable. Theoretically the appraiser's opinion of
fair market valve couvid possibly take such costgs into consider-
ation, but, as a practical matter, this is difficult to do
and is not done; therefore, I believe that Section 1249,2
should be amended to cover this relatrively common situation.

I hope you will consider the above mentioned proposals, since
1 feel that they are worthwhile.

Very truly vyours,
LINNEMAN, BURCGESS, TELLES
& VAN ATTA

By ' :
James E, Linneman

y
=
-
e
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G. J. CUMMINGS
PROFESEIDNAL ENGINEER
LICEMEE W, ¥. R434
B4B CARLSTON AVENLE
OAKLANDG, CALIFORNIA 94610

PHOME BX2-48423

¢ . - ’
WEPT e T=UC,

™

CALIFORNIA LAY "Evigtan Lot pnion,

“orw 30 UROTHEARS hALL

STANFCRD LNIVERSITY,

STANFORD, CaLiF, : fTTiMR,JOHN R DeEbouLLY.

JEar "R, LSENouLbLyY:

REPLYINS T3 YCUR LETTEAS OF JANG 3ilsT
AND fUsUSY Z'ro-£0, | DO NOT CUNSICER WYSELF COMPETENT
TO COMMENT ON LEGAL PROGEDUAE: hOWEVER | HAVE BEEN ) N=
TERESTED IN THE SUBJECT FOR SOWME TiME,

FIRST-=1 ThainNK THAT IN GERERAL WE ARE DOING A
RATHER GCOMPETENT AND HONEST JOB OF WHAT | THENK 1S A
PUBLIC NECESSHITY: HOWEVIR TrERE ARE SIOOME ARESS WHERE
THE TAKING OVIR OF PREIVATELY-HELD LAXD FCR SO-CALLED
PUBLEIC -USE §8 A PUBLIC HARBISHIEP AND THE LAND MISUSED,

AS AN EXAMPLE GOF THES Texf THE GASE 0OF THE EAST=
SHORE AND WACHRTHUR TAESWAYS WHICH PASS THRU OAKLAND,
BEOoTH OF THESE RQAUWAYS PASS THRU CCOMMERCIAL, UINDUSTRIAL,
AND RESIDENTIAL AREL3, | AM NOT PERSONALLY AFFECTED BY
EITHER OF THESE TWO ROADWAYS BUT BOTA HAVE TAKEN MILES
OF PRIVATE PROPERTY DUT OF PRIVATE USE AND E£OCAL TAXES,

S30TH OF THESE W JADNAYS SHUOULD HAVE SEEN CONSTRUCTED
UNDERGROUND AMD THENM SURFACE S{CHTS LEASED OUT FOR
PRYIVATE USE OR THE OWNERS PAID & LEASE RENTAL FOR THE
UKDERGROUMD USE OF THE AAEA A%ND THE SURFACE RIGHTS RE=
STORED FOR PRIVETE USE AXND TO 60 BACK ON THE TAX ROLLS

THE ABOVE SHOULD ALSO HWAVE HEEN THE RULE APPLIED
TO THE SAN FRANCISCO SITUATIONS THE GOST OF USING THE
UNDERERGOUND CHOITE JNSTEAD OF OVER~GROUND WOULD BE
JUSTIFIED A% TO CGSETS AND ENCOME AMMORT{ZED OVER A
PERIOD OF AB0OUY TEHENTYFI{VE YEARSs =~ NOT ,CONSIDERING
THE SEPRECIATION GF ADJACENT LAND VALUES OUE TO NO4ISE,. | ——

AFR CONTAMINATION, AND STREET BLUCKALE ALONG ﬁND/CtGSEL“‘ﬂh“
TO TrESE RO ACWAYS, _ Ly /




CAREFUL STUDJES OF LAND UTILIZATION SHOULD SE
MADE SEFDRE PUELIC FASHECTS ARE ALLOWRED TO CONDEMN
PRIVATE PHOPERTY . LODKI®NG AT PR OSETUATIONS PN SAN
FRANCISCO, Carwani, aNG LO: ANJ;LEsﬁ I HAVE THE . N~
PRESSICN THAT OUR hiGHWAY CEPBRTMENT IS ARFGGANT,
RUTHLESS, AND NOT TGO CONPETENT,

\L

IN SMALL CONDEMNATION CAZES, 8sY 5 2000,~ OR
UNDER, THE COUAT S$HUUGD APPUINT LEGAL REPRESENTATION
FoR [ AND WITHOUT COST TO | THE OWNER OF THE PROPERTY,
I HAVE IN MIND & CASE WHERE THE AMCGUNT FENVOLYED WAS
AEOUT f 2000, SUCH A SUM WOULD NGT JUSTIFY THE LAND
QWNER G"ING TO COURT, 59 THE CITY TOUKX OVER THE PRO-
PERTY FO® A ° Z50,- GFFER WHICH THE OWNER REFUSED==-
THE CITY GOT SoME 2000 8Q.FT., OF LAND FOR NOTHINGE
THEX TwE CITY PROCEEZJES T TURN THE LAND IN QUESTION
OVER TO A PRIVATE CORPORAT ION FOR DEvELOPEMENTtﬁﬂ-
MUCH OF GUR SO-CALLEED INTERNAL C3TY REHASILITATION
INVOLYES THIS SOAT OF OUTLAWRY,

JUR GONDEMNATION PROCEDULARES SHOULD BE REVISED
50 THAT MO PUBLIC ACENCY CoulLD USE THE LAW OF CON-
CEMNAT LON TO TAKE GuR PRIVATE PRGPERTY ANG THEN
LEASE, RENT, CR SELL §T FGR PRRAIVATE EXPLIITATION.

THE SMALL LAND rGOLDER SHOULD 8E PROTECTED N HIS
RIGHTS BY BEIMNC CIVEN LEGAL RiGHTE { REPRESENTATION)
AT PUBLIC EXPENSE AND THE JSCNDEMWATEICON HEARINGS SHOWULD
I NCLUDE A JUEST TIFEGATION 8Y THE ZONDEWMNER SHOWE NG THAT
THE LANC [N GQUESYTION wWAS sEtnG UTILIZED IN THE PUBLEE
FNTEZAZST AN THE ANCGUNT OF LAND INVOLVWED SMOULD SE
CAREFULLE SCRUTENIZED TS SEE TwAT NO VORE THAN |S
NECESSARY 135 INVOLYWELD [ M THE CONDEMNATION PROCEEDINGS.

b OUR SO-CALLTD WAR CATRET UornunisN THE -“MERICAN
CPEQPLE FAtL TO REALIEL THAT TWE PEOPLE IN ALL THESE
SOUNTRIES GOING TO lowwuﬂlsm ARD ESPESYALLY TG PUBLIC
CWED3SMIP OF ALL LALDy IN GENEAAL ~UNEER ANG THE ABUSE
OF PRIVATE LAND HOLIERS BRIENGS ON PUBLIC RETREBUTHION,

?v'TE.’-ZST SO0ME CON=

WE MED SETTER L IvE THE Pooilf
H £ GENERATIONS WE
T

SIGERATION OR IN AMOTHER TWe OR
WiLL FIND SUR GWx CoUNTRY HOLDEND LE T3 ALL LAND!
SUUNDS EANTASTIC LUT JF ONE 3TUuDIES THE #1STORY OF
?";.US‘:HA THRCE GENIEATEONS ACC 1T Was A FANTASTIC 1 3EA
T3 AUSSIANS sL=ZJ,

I Tuans YoU FOR THES BPPORTUNITY TO BE GF SERVECE
TO YOuUR PROJEGT, 5 ¢ CAN EE QF RELP BN ANY WAY PLEASE
FEZL FREE TH CaLL Ok WE: | WoULD L€ CLAD TO GIVE THE
TIME REGUIAED 7R YOUR PACJIECT.

LINCERELY O it {’,{,{’{_{{{%
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California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, Califormia 94305

Attention: Mr. John H. DeMoully
Executive Secretary

Gentlemen:

We enclose a copy of a letter prepared for the Los
Angeles County Flood Control District by its Chief Valua-
tion Engineer who is in charge of all right-of-way acquisi-
tions for the District. The District has alsco pointed out
to the writer in oral discussions that any increase in the
time necessary to serve Crders of Immediate Possession will
create many problems in planning their flood contrel projects.

The District constructs much of its flood control im-
provements on a joint basis with the Army Corps of Engineers
and the State Department of Water Resources. Particularly,
on Corps of Engineers' contracts, time is of the essence as

the Corps prepares plans, decides what right of way is
necessary and then gives the Floed Control District a dead-
line for delivering possession.

We are sure that the Commission will be interested in
the views of an agency with the volume of right-of-way acqui-
sition and construction which is conducted by the Los Angeles
County Flood Control District.

Very truly yours,

H&RDLD W. KENTEBY, County Counsei T

By ‘—'\{ " .)-/ AL ) S

TCS:mzs Terxy C. Smith 23;; :
Enc. [}eputy Cﬁunty Counsel ’.-__._.n..ﬁ:,u. _

cc: Mr. George W. Stenquist P



LOS ANGELES COUNTY #1.000D CONTROL DISTRICT

o BOX 2415. TERMINAL AMNRNEX

LGS ANGELES, CALIFORMNIA S9D05S
WALTER 1 WOOD 2250 ALCATAR STREET

CHIEF ENGINEER TELZFPHOME 223-2 111 LOS ANGELES

Augnat 31, 1966

Filk NG 2-5.12
Galifornis Lav REevistion Coxmission
Froposed Changes ir Condemnation
Frogedure

500 VWoast Temple Street
Ilos ingeles, California 50012

Attention Mr. Bdward A. Nugent and
Mr, Tarry C. Saith

Doar sir:

In & telephone convereation on August 29, 1966 betweon your
Mr, Terry C. Snith and our Mr, Baymond F. Ray, Mr. &xith asked for
our oommenta on the changes in condemnation procedurs preposed hy the
California Law Revision Commissiorn as of July 30, 1966,

1, 7The Conxdaszion Proposes to add Ssctlons R&‘OB’ 1269.31
and 1269.02, Gode of Civili Procedure %0 require notice of individuasl
amounta déposited in comnection wiih Orders for Immediste Possession.
This wouid ocreate probiems axnd protracted discussions on Foderal
Projects with the State Departaent of Yater Resources, asinee in most
instances ouP deposite arc made on the bsale of staff eppraisale~
whereas the fee appraisels which ncamally justify the vltimate awvards
are not obtained until & later date. e have not sncountered many
instances of hardshlp eaused by existing lswv, Moreower, expardenge
hag shown that withdrawsl of funda by owners prior to judpment are
relatively infTequent.

2. The prasent law, iz general, provides for 20 days to
lapse before Ordors for Immediste Possession ars sffeotive, Tha
Comnisalon propcaws to add Section 1265.G4 to provide, in general,
for extension of this period to 30 days. Our shortnesz of lead time
on our projects 1a a0 scule that this addivional time mignt serioualy
Jecpardize and delay our construction scheduies, Here again, our
muﬂththemmngm-dqpaﬂmmmvnmmémp
inflieted on cwners.

AMPDESS Al | CrARMMEIIMISATIMAS TO THFE MMHIFF FAIMZIMECO
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2, Pdeticy lew srovicer tat the dase of valeetion 18 fixea
&5 of the date of dgsuencs of sumecng, uniesd the case is not trisd
withdn one yesr, thuouvgh no fault of ths celendari, in whieh cese the
date walustion is voe date of trisl.

The Cormigsicon propoes udcings Seeticr Ho. 1249wy

v{a) Tie date of walustion @2all be detersdoed as vprovided
ir this se¢tion.

{b) Unlesz an eariier dute of waiuaticr is appiicsble under
subdiviaion (e}, {&) or {#), ibe dete of weluation 1s tus
deve on wideh tos poadatilf askes & deposit in sceoTuance

Wit Grapter | (commencdng with Section 1268.01) of Title 7.1.

In el eeses in wilen tnle subdivisiosn dovd not dedarmdine the
date of welustion is determinza winer subddwisions (e}, (d),
(e): (f): and {g}*

{c} If tae iswuc ol corpensation is brought to trizi witois
#x acntis fron tae fiidny of tne eomplelnd, the date of
voiustion is the date of trial.

(8} I tno lssue of comvensacion is nol hrowghi to brdal
witiedn six nontng fico woe flidng of dne t..usa‘ laint i is
brougit to trlal wituiin coe rear foom suen ;..a'ba, Lu: date
of valoaticon is tae dete alx secthe slber the PRIl of the
compiaint.

{a) I tue lawus of ccarensation ig nob brought €. trizd
withdn one pese wMer toe INling 0F Yie ecmgclalnl ane the
delay ig ool guuwed by Lis defenuaot; tihe date oY vaiuation
is t...-:, Zabe of tolal.

(£} XIr tis tasue of noansaddon iz 2ot brouskt o trdel
within cie vear a“‘b&r 't.” fiting of Ta copplaint ol dha
celay i causad By the defeudent, the wals of weiuetion
i3 the date six aa:.ut.hs efter tiw .1':‘1 ny ol ha oonpizint,
() I: eny essze in wodeh thers is & new trial, toe ande
of velusiicor is tie date of sueh new triel, exes '__; umt
the dats of Wajuatlion in the rew triel smil b 4 umme
aats as I the crevious trial iy

{1} 7%Tne plaintiff ras serosited lhe rrubablie just ccavensetdon
iz meoordance with Crazter 1 {commencisng with Seciic. _,2&.01]
of Titie 7.1} o2



Mr, Baroid ¥. Esnnedy Asgust 31, 1966
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(2) Sre »imlotif? nue ceposited the avount of the Judement

in seosrasnee wits Chapter 3 (comsencing with Saction 1276.01)
of Titie 7.1 witidn 30 days after the sntry of Jugtomexnt ooy

if & rotion for zew Lims or To vacktc or seb aslde The Judgment
s been nade, wWilthiz 10 dgrs olber alsrosiiics of suel wotdsa.”

W esrn gew no resson for changing tre exdeidng lxv e to dete of
veluation. We pelieve the proposed new iaw would be %o eci.ax, uawleldy
and probably unworkatie. ¥ would aneounter substential addltisaal
expense {n deaiing witn cur fee appraisers wd, {in our cpindia, ueither
the condemncr oy the cwner woulé benefit.

Yours wary truiy.
Telder d. wodd, CElel Zaglzoer

8y
C. W. Jtengulgt
Crdsf Vaiiation ngluesr
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ROBERT J. WILLIAMS
ATTORMEY AT LAW
SUHITE 705 COMMUNETY BANK BUILDHNG
SAN JOSE, CALIFORMIA Q543
TELEFHONE 298-2400 .

August 26th, 1966

California Law Revision Commission
Room 30 - Crothers Hall

Stanford University

Stanford, California

Geﬁtlemenﬂ

Hav1ng rev;ewed your tentatlve recommenuatzon ccncernlng
_posséssion prior to final judgment in emminent domain
proceedings, T wonder if the proposed legislation adeouately
protects whatever procedural right a property owner may :
-now have to have the jury cnnsxderlnq the issue of valuation
view the property. The present provisions ‘for immediate
possession do certainly limit the property owner in that
respect; however, the circumstances are such that, practically
speaking, one v;ew1ng property which has been devoted to
roadway or reservoir use can gain some appreciation of

what the property was like in its raw state. .However, the
same might not be said of property on which the erection

of a structure has been commenced. Particularly does the
distinction seem 51gn1f1cant when applied to potentlally
commercial - property now undeveloped

In other respects, the proposea leglslatlon deals adequately
with the problem., : :

':3?efy’}ruly;yoﬁrs;

I

-, RGBERT J WILLIAMS

RIW:47
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Memo 6562 EXBIBIT XIV
STATR OF WASHINGTON ;
JORN J. O*CONNELL
ATTORNEY GENERAL

TRMFLE OF JUSTICR
OLAMPIA, WABIIINGTON 98501
r

September 14, 1958

California Law Revision Commission
Room 30, Crothers Hall

Stanford Iniversity

Stanford, California 94335

Attn: Mr. John d. Dedoully
Dear Mr, DeMoully:

Your committee's proposed revisions to the California '"quick-take
statutes have been reviewed, and following is the one comment ox
suggestion regarding the szme.

§12686.05 -- Withdrawal of Deposit. This section places the burden
on tne condemnor to notify persons havinz an interest in the
property when one of the condemnees of the condemned property
appfies for withdrawal of the deposited funds. Suech a burden
should properly be piaced on the condemnee withdrawing the woney.
Upon deposit of the money by thae condemnor, the condemnor should
bave no further interest in the disposition of funds, save for
specific instances, i.e., abandonment of the condemnztion case.
It should be tae duty of the condemnee to notify other interested
persons, and the court suould not zrant an ordexr to withdraw
funds without proof toat ail otoexr inrerested parties vreceilved
sufficient notice from the condemnee,

Regarding the text of "Recommendations of the Commission,' the
term "prompt compensatiocn’’ is used throughout. Comgensation orx
tne deposit should pe made prior to possession, hence & betterx
term might be ''comcurrent,” or "simultaneous compensation.

The section on deposits in cases of condemned property being ;
residential provides for the aceraal of interest. The proposed ;
federal legisistionm may impleaent this proposed section in that |
additional burdens may be placed on condemnors when cdealing with f
residence property, and your commalttee should refer to said federal ?
legislation.

I hope the above will be of some jelp to you anc your committee.

K gty g T T et e e e
Yours Lraky, P
(B !
5w T - o B R e A 5._._‘ - :
SOEDN e CUNLaLL : e
SGECTneY General _. AR j
= s /7 |
Y PN R S A ST bam :
SDWARD W, IREKE e m__._._.;
assistant Attorney Genera. |4 £
i 4 "

REN] e . b ——y e
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BLADE anD FARMER

ATTORMEYS AT LAW

ROBERT V. BLADE POST OFFICE DRAWER §IH TELEPHONE S32-5861
PERRY M. FARMER 1849 ROBINSON STREET AREA CODE QL6
KUGENE 1 BRAMHALL OROVILLE, CALIFORNIA

September 14, 1956

California Law Revision
Commission
School of Law
Stanford University
Stanford, California
94305

Gentlemen:

I encloge herewith comment upon the Law Revision
Commission’'s Eminent Domain pr0posals. As explained there-
in my comment lacks the care and consideration desired
because of the pressure of time. I would welcome an op-
portunity to submit further comment or to meet with you
and to discuss the matters at length. It is my belief
that some of the proposals should be seriously reconsidered.

_ Thank you for the opportunity of allowing me to
submit the comment herewith,

Y0urs very truly,

Rdb lade
: Fdr Blade and Farmer
RVB:zp

Enclosure



UL L by Lier i d ks oeludan HusLIus
RELATING TC. O0u JZmiiTION LAW 24D
PRGC:DUAM OF THE CALIFORNI: LAW
REVISION COMMIGSION.

Commenc coacained hereln ig noc of the guality
desired because 0f the fime limication imposed. The
document comprising the Jentacive recommendaflion was no:o

a

received by Cne writer unill Auzusc 24, 1350 and it was
acted Thar any comuenit hed Lo be gent in
received Dy che Law Revislion Commission nof later chan
Septewber 1I, L%30. DJuriag this inrerval itne iaw ofifice of
the writer was in the process oi belag noved, his pariner
was seriousiy i1l in & hospital and ic was impossible £o

devote ihe Tune gad zocention 2o the weiter which it obe-

viougly deserves, Hevestheless, the wilhin conmence are
forwarded because oI tne sironp beliefs of the writer oo

some oL fhe suojects COTHENIEL UDpOi.
L. Aweacrent of che coascltuction so as Lo reguire
that compensa:sion be pald or devosit oI probable jusc
compensation for the benefic of thne percoas entitled hereto
is Jdesivabie. The reguicement of security for the withdrawal
of funds entirel: nesates the purpoce 0f the deposit for the
possession of tne laund iv ihe security of tne coademmor.

2, II tae consticutien iz Co be amended so as to
permit the legislarure Lo authorize inmedlare possession in
other cesesg, there is clearly no resson to retala the present
provisions concerning righis o0f way and lands ILor reservoir
purposes, since the legzisiature can do chis by enaccment.

1: is guite iikeliy, additionaiiy, trac fne ilegislature wiil
at the instance ol various governmenial agencies auchorize
immediace possession in siwosi aul other cases where it is

requesied. LI proper safeguaras were given -o Landowners for

s



r

compensation, suci blanket suthorization of the legisiature
is probabi; desirabie.

3. Notice should be required before an ordex
autchorizing immedizte possession i1s sought., The aature aad
exteat of such notice should be prescribed by the legisiature
but the constitution should inciude Language chat will
authorize ana require enabling legislation requiring notice
to landowners before an order for possession 18 procured.
(See beiow)

4, Qrders for Possession Ex-parte, If would be

an unusual and rare experience wiere a condemaing agenc;

could not plan and «now wnen it will rejuire possession of
property. The broadening of. che scope of immediate possession
should bring with it the correlative right oa the part of
property owners ¢o be nocified in advance of the application
for an order for possession. Aliowing the condemaor to

obtain the order ex parie ana placing upon the iandowner the
burden of presenting and filing a wmotion concerning the right
Lo pessession ana the sulficieacy of the deposit places the

ey

burdea on the wrong parIy. ne legisiscure should prescribe
a notice provision which is calculated to give reasonable
notice o iandowners and which would not unreasonably impair
a condéemning agenc; acting wiih reasonable efficiency.

One suggestion as to reasonable notice would be to
require that the condemning agency give notice ten days in
advance of the apnlication for éhe order for possession, by
certified mail to the owner or owners in accordance with che
names as they appear upoa the Tax roils at addresses to which
tax statemen:s are sent, if any, FProoi of good faith in
compliance with this requirement should be pre-requisite

before the Court should entercain the order, The application



snould be placcd on the calendar and heard in open court
racher rthan ex parce in Chambers,
5. The proposal thalb existing procedure for

determining the amount of probabi

5
D

Ugn compensation on

pege L2 is undesirable, As poinced out above, to require

a landowner to provide a boad or vadercaking in order to
withdraw funds for tne taxing of his property is to negate
the principle cthac he is en:titled to just compensacion before
his properi, 1s ctakea, The protection of the condemning
agency is its right to have probable just compensation
determined in & judiclal manner. Having the condemning
agency pay the premium on a bond is insuificieat. The land-
owner may not be abie to satisfy a bonding company. As a
result he wou.d be unabie t0o withdraw funds but would lose
possession of his property. Furthermore, the landowner 1s
required, in effect, to underwrice any withdrawai by virtue
of indemnity provisions in any zp3lication for an underiaking.
The entire bona and undertaxing procedure as proposed, ic

in the opinion of this writer, uarealistic and unjust to
landowners. Indeed, if is doubted whether it is consistentc
witih the rfederai coanstitution.

3. The

o

¥isting procedure for determining probable
- just compensation is highly unsacisfacrory. In most cases,

i

or

;
[ai]

a right of way  egenk scate condemning agency presents

an afiidavit In which he recites his knowledge of Land vaiues
and then states that in his opinion probabie just cowpensation
is the sum of x doliars. Upon the basis of this ultiméte
conclusion of lew, busy overworked Judges are signing orders
determining tha: x dollars is probable just compeasation,
rather than hearing evidence of market vaiue and forming their

own independent judgmentc. Piracing upon the iandowner the



burden of overturning these ex parte orders is unjust to
landowners because it encails subsitantial initial expense
withoutr any compeansation for errors corrected thexeby.

Indeed, the writer suggests that escimaced just compensacion

be detvermined by the acquiring agency itself, as is che case

with the Declaration of Taking Acc of the federal govern-
ment, {40 U.s5.C.A. 250(a)) with penalties provided for under-

estimating, or in <ae alternative, that the agency be re-
guired to place a witness on the stand in open court afcer
notice In the manner above suggested, with the landowners
having an opportunii; of ecross-examinaiion. |

7. The suggestion on page L3 that the requirement
of an underi¢aking being left to the "sound discretion of the
court” subjects lLandowners to a variety of interpretations
throughout the state, and cercainly lack of consistency and
uniforﬁitf.

8. On page 14 the suggescion is made that greater
incentive be required to deposit probable just compensation
in cases of residences. This discrimination does not seem
to be justified, at least, in the manner aciempted. A more
iust approach would be compensacion to all persons for moving
costs as is trug in the federal procedure. Oiherwise, there
appears 0 be no just and reasonable theory why one Landowner
should be treated differently than any other landowner merely
because one of the landowners gualifies under the residence
requirements of the proposed Legislation. It is believea
that such legislation will simply add confusion to an existing
confusing and prepiexing situaiion which atiend the growing
activity of eminent domain.

2. The proposal that a uniform procedure for making
deposits after entry of judgment and withdrawal of such

A
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deposits in Paragraph 4 on vage 15 is certainly commendacory.

The proposai immediscely preceding it reguiring undertasing

for withdrawai is unsatisfaccory for the reasons. mentioned.
3. The suggesclon on page 21 chat interest

should cease running on a judgrent upon payment of the funds

into court 1s unsatisfaciory. This seems Lo be the present

ir to Landowners. The burden of

kit
il

procedure aad 1s und
artempting co extract the money from the court thus falls

upon the landowners. A bewildering variety of praccice exists
throughout the staze since the " buck iz passed back and forth
between the clerk, the auditor aand che court, all having
something c¢o do with <¢he probiem. T£f the landowner is some-
what distant, he loses vaiuvab:ie interest. There is no
provision for notice to the iandowner of the deposit nor has
the commiséion suggesced it. The undersigned knows of no
reason why a judgmenc cannot be satisfied in the same manner
as other civili judgmeats by siwmpiy pasing the same direccly

co the lLandowner and obteining a sarisfaccion. If, as

E N

occasionaliy exists, there is a coafiict beiween various
intefest owners which cthey wan: resolved by the court, all
that is necessary 1s for one of ther to move the court co
decermine che apporcionment zaad in such case by appr0ptiate'
order the court can require the Tunds to be paid into court
and the running oi Ilnterest would stop. Uander the present

procedure the funds are paid¢ into court in all instances

a1

aolt and che land-

jod

regardless oI whether there is a confiict o
owner 1s required to satisfy vaclious reguirements of various
judges and officials in cbtaining the funds. It is recommended
strongly tnat payment Iinto couri be wmade oaly upoa prior order
of the court upon appiicecion of one of fhe parties. EBven if
this recommendaition 1s relecied if LS stronzly recommended

=
]



that Llnceres: cease oaly upon prook thac the judgment
credicor nas been notifieu of zne deposit ol foe funds
rather than the nerc deposii. 1n che experience of che
undersigned, 1o one inscaace the judgrent was satisiied
by deposit in court, a0 aoitlce wag given end no accion was

-

aken by che clerk despite an exiscing oraer dirsecting

ry

immediac: paymenc to the lsndowner 1or wore than chirty

days. Ho remedy exists Ioy tihis failure, The tandlord
simpiy losi interesc, He shouwlld not be compeiied Lo inquire
dall; of :he clevs whether che noneye have been paia. The
condemiting azenc s chould e comoelies o notify him of such

ng of

%

deposit or be penasized witn che coatiauing of runn
interest. The s:arfemen. on page 22 tha: upon deposit of

cthe funds the woaey becomes ipmedizcely avallable for with-
drawai' 1s nol accurace &s has been pointed outk.

11, The suggestion on ozge 23 taat Section 1255b
be amended by allowing the court to determine che amounc
of inceres: in all cases is unsatisfaccory. There is an
unfortunace variecy of viewpoints of judges tchroughout the
state. The determinacion of a proper interest rate in one
county should be the same in every other county. The land-
owner should noi be penalized by the personal viewpoints of
judges, which ¢his section would invite,

12, The proposal to correct the inequity existing
concerning decreases in che value of propercy which commences
on page 19 and concludes on page 20 is noted and is nighly
commendable. There is a furiher injustice to landowners now
existing which it is proposed to be corrected. This pertains
to the disparate (reatment Of severance damége and special
benefits.

The Commissioners are aware of the exiscing rule



reflected in People v, Symons, 54 C. 2d 3855 wherein ic is
held that any damage to the value of a remainder caused by

a project cannct be recovered except resulcing from use

of the land of which such remsinder consticuted a whole
parcel before such taking. Ia other words, in Symons the
damage to property values caused by the freeway which was

the project, could not be considered. A portion of defend- .
ant's land was taken for & turnaround or culdesac and only
the damage to the remainder caused by the taking and use of
this portion for a culdesae was proper for compensation

and severance damages. 1£ Chis rule is sound for the reason
that other landowners nc portion of whose land is being rLaken
are similarlf-adversely affected and are not compensated
(p.850) chen certainly the same rule should apply in the
cffsetting of special benefics. By this, tiae writer proposes
snat only that special benefit which is conferred upon a
remainder by the poriion of the project which actually
occupies his land of which his vemainder was formerly a whele
part, ma; be considered in offsecting special benefit, It

is simply applying the same rule o the lLandowner which the
condemning agency enjoys as to severance damage. Under the
presen: praciice we have only a few vague rules defining
general benefits and special benefits which are read to the
jury. Condemning agency appraisers are given practically
carte blanche in simply expressing an opinion as to what
consticutes a special benefit. Benefits of the entire preject
are therefore ofiset against severance damage. In this
fashion persons who have porcions of their properiy taken

are penalized for the cost of the project by the reduction
of severance damage, whereas persons who had no portion of
their properties taken receive the benefic of the project

o




without having to make pament for it., A clear definition
which requires only that portion of the project which covers

or utilizes the land vaken from the specific property owner
would be a fair and just rule and would work egually with

the rule reflected in Symons. In the alternative, the
principle of Symons should be rescinded so that the remainder
may enjoy severance damage from the entire projecit. Thus,

the extent of damage would be & broad question of fact as is the
case with special benefit. An equalization of this unegualed
condition is therefore respeccfully recommended.

13, Time prevents a more accurate commen:, It is
the opinion of the undersigned that the Commission has under-
taken to correct and improve the laws in good faith. It is
further his opianion that the Commission has failed in some
respecis as pointed out. Despitce the September 15th deadline,
if it is possible the undersigned will further review, study
the recommendations and will submif a supplement hereto,

Respectfully submitced,

Dated: September 14, 1956 G{§1L53§¥- U
4



M¥emo 86-62 EXHIBIT XVI

EDUCATION CENTER

Cq t SAN DIEGO CITY SCHOOLS

i PARK SOULEVARD AT I CAJON

' SAN DIEGQ 3, CALIFORNIA
i‘l’tmr 15, 1966 SUSINESS DIVISION

- galifornia Law Bevision Commission
joom 30, Crothers Hall
jtanford University
!ttnford, California 94305

Attention: Mr. John H. DeMoully, Executive Secretéry

Ehlnk you for the "Tentative Recommendation relating to Condemnation Law and Procedure,
¥umber 5 - Possession Prior to Fimal Judgment and Related Problems" revised July 30,1966,

I have reviewed these tentative recommendations on the basis of my personal experience,
and £ind that I am in substantial agreement with the changes made. I question two
g-ctions as follows:

Section 1269.05, Deposit and possession on wotion of certain defendants ‘

I forsee conditions under which the defendants may move the court for am order .
determining the amount of compensation and requiring the plaintiff to make deposit
of funds in an amount of money not then available, I fear the defendant could use
(:: : the provisions of this section to hinder the land acquisition program of school
districts, particularly these districts which are using state allotments to
purchase the land for schoel sites. The results of these provisions may alsc
limit the right of the districts to abandon Qtoceedings after the amount cof the
award has been determined. Neither of these acts would be in the public interest.

Section 1249a (g) (2) of the Code of Civil Procedure

1 an aware of at least one instance where thé award of the court was far in
excess of the true market value of the property as shown by voluntary negotiation
after abandonment of the suit by the public agency. This subsection could’
require the district to depositr funds in an amount waterially exceeding the true
market value of the property. This problem would particularly affect smaller
districts and those districts using state allotments to purchase land, where
available funds might not be adequate to make a deposit in the amount of the
judgment. This inability to make the required deposit could result in the date

‘ of the wvaluation being set as the date of the new trial; such a deferral could

: result in a substantial increase in value,

[
3
K

i appreciate the opportunity to provide opinion to be considered in.the development of
these recommendations and tfo review these tentative recommendations pricr to their sub-
wission to the legislature. '

éinceraly, ‘ - ?Ti“m'"T""’“"‘“"-]
< M ' .
| #arold W. Culver ' A |

Director of Building e !;ﬂ e
-Planning and Construction o L:w . .
5 : e P

1fw ‘
- gc: Geyer  Walker _ . :




*Memo 66-52 EXHIBIT XVII

ROBERT 6. BERREY
ASSISTART COUNTY COUNSEL

DEPUTIES

County DJ]:‘ S&n Diﬁg@ DUANE 1. CARNES

DONALD L. CLARK
DAVID 8. WALKER

OFFICE OF JOSEPH KASE, JR.
FREDRIC G. DUNN
COUNTY COUNSEL JAMES E. MILLER
LAWRENCE KAFPILOFF
202 COUNTY ADMINISTRATION CENTER N ng:K :ARAN!:SRO
BERTRAM MC LEES, Jf. SAN DIEGD, CALIFORNIA S2101 - R%Y'H, cmu“' I8

COUNTY COUNBEL

September 16, 1966

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California QU305

Attention Mr. John H. DeMoully
Executive Secretary

Gentlemen:

We have reviewed the tentative recommendation relating to
Condemnation Law and Procedure No. 5, Possession Prior to Final
Judgment and Associated Problems.

We are in substantial agreement with the tentative recom-
mendation including the proposed constitutional revision, except
we are very much opposed to Sections 1265.05 and 124Ga (g).

1. DISCUSSION REGARDING SECTION 1269.05. The majority of
cases handled by our office where the County is plaintiff would
not be affected by the proposed section in that possession is
usually taken. This would apply to the vast majority of road
acquisitions and right of way for sewer and other purposes. How-
ever, the application of the section to a minority of County cases
and to those rcases where small districts and school districts are
the plaintiffs could create substantial hardship.

For example, the County must plan to acquire sanitary dis-
posal sites well in advance of the contemplated use of the facil-
ity in order that the public may have a facility to use when
‘existing disposal facilities are exhausted. The County would have
no need for immediate possession of a proposed sanitary disposal
site which is to replace an existing partially filled site. 1In
addition, in order to properly plan for future service to the
publiec, the County would seek to acquire a sufficlently large
acreage, usually a canyon, for future disposal facilities teo
provide a site for several years in the future, Under these
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~ircumstances, there would be no need Tor the County to deposit
probable just compensaticn to obtain an order for immediate pos-
sesslon. At present, the County would not have to tie up the
appraised value of such a faclility; the owner would still have
full use of his proverity and the County could apply its funds to
more urgently needed public nrojects, such as police service,
highways and the like., However, Section 1269.05 would permit &
defendant to move the court for an order reguiring the plaintiff
to make a deposit of the cvrobable just compensation in court if
there is a dwelling lcocated on the property containing not more
than two residential units, If the County sought to acguire

for some public use a small vacant portion of a 100 acre parcel
which happened to have a farmhouse located elsewhere on the par-
cel, the Tarm owner, regardless of the needs of the public for
its funds for other more urgent public uses, could reguire the
County to deposit the orobable Just compensation approxXimately

a year before it ordinarily would be required. In addition to
the loss of the use of urgertly needed public funds in the manner
the legislative hody or administrative arm of the government in
its discretion gave priority, the public agency usually would
lose its right to abandon. If funds are not deposited in court,
1t would be much more unlikely that a property owner would be able
to successfully assert that the oublic agency is estopped from
abandoning 1if the award is excessive or if at the time the prop-
erty is actually needed, pians are alftered and different property
is sought to be acguired.

We believe that the secticn would create a problem with
school districts who rust comply with the rules, regulations and
policy of the Department of General Services of the State of
California whenever they seek State aid or financing for the
acguisition of scheool property. Regardless of the statutory author-
ity given school districts to take immediate possession or to de-
posit money in court, school disiriets are freouently in the posi-
tien of not being able to obtair reimbursement or State finaneing
at all unless the proposed acquisition meets the "volicy"’ ¢f the
State Beard of Education and Department of General Services. That
the volicy and rules of the Departments of the State may be some-
what arbitrary in their application is, we submit, demonstrated by
analysis of the following flood control project which was con-
structed in San Diego County:
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Under Public Law 566, the federal government will
alleocate funds to local agencies to construct much needed
flood control works, if the State law provides for assistance
as to acgulsition of necessary land. The California Water-
shed and Flood Prevention Law, Section 12550, et seq. of the
California Water Code, provides that it is the intention of
the Legislature to pay the cost of local cocperatlion reguired
by Public Law 565, to the limit of the cost of lands, ease-
ments, and rights of way.

Under this program a local soll conservation district
obtained, after 6-8 years' negotiation, federal assistance
for the construction of a flood control channel through land
that in the meantime had become a develoved portion of the
City of Vista, California. The most economical and best
engineering location to place the channel was diagonally
across a foothall field of a local high schocl athletice
plant. The federal government would not pay for the cost of
a cover for the channel as it was not needed from a hydraulic
standpoint. The State would not nay for the cost of a cover.
The State would pay all right of way costs including damages
if the locai agency would either take the fee title or other-
wise prohibit the covering of the channel. Thus, the State
probably would have had to pay for a new stadium as severance
damage, plus the Tailr market value of the land taken as right
of way cost even tnough the cost of covering the channel, if
reimbursible, would have been much less. Upon inguiry the
State alsco refused fo pay the tost of an onen channel so that
the school district could apply the award towards the cost
of covering the channel and restoring the football field.
In this instance, the project was not abandoned as local
interests were able to pay for the cost of the cover.

The State also as a matter of policy refuses tc pay for
the cost of cover even though the channel is presently covered
except to the extent the State believes cover is necessary
fer access purposes. Therefore, commercial properties with
a covered channel across their frontage were forced to
"contribute" the ccst of cover except for driveway crossings.
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Another effect of this section would he to cause small dis-
tricts to lose their right of abandonment in the event the award
of* the Jjury were out of line or the cost of the proposed acquisi-
tion was more than the funds budgeted. For example, in special
assessment proceedings for many improvement districts, the cost
of the proposed acquisitions are a determining factor as to whether
or not to proceed with the provocsed improvenents.

In our corinion, the public agency should be entitled to exer-
cise its discretion as to whether or not probable just compensation
should be deposited and it should not be penalized for determining
that other projects are more urgently needed, that bonds will be
used teo finance the acouisitions after the costs are ascertained,
or that the nroceedings will be zbandoned if the people feel the
costs are excessive., We recommend that legislative discretion of
this sort be vested in rublic officials and not private proverty
owners. We further recommend that the power to avandon not be
abridged.

2. DISCUSSIONS REGARDING SECTION 124Ga {g). In those
instances where & public azency nad determined that it was to
its best interest not to deposit probable just compensation; for
exarple, a sanitary disposal site to be acculred for future public
use by a County, the public would be penalized or devrived of
the fruits of thelr apreal as demonstrated by the decision of the
Supreme Court ir Peonle v. Murata (1960} 55 Cal.2d 1. Ve believe
the proposed section would not create tco zreat a hardship on the
large agencies such as the Stzte Division of Highways in its high-
way program, in that In most instances it acguires immediate
possession, and accordingly, would deposit probable just compen-
sation well in advance of Jjudgment. However, the State Department
of Water Resources in its reservoir acguizition nrogram, many
school districts, and other public agencies in many instances
would be deprived of an effective apneal ag set forth in Pecple
v, Murata, supra.

We also recommend that Section 1268.02 relating to increase
or decrease in anmount of depositi, be revised so as to permit the
court to redetermine prohable Jjust compensation to an amount less
than that which has teen withérawn by a defendant. To illustrate,
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a public agency appraised a parcel at $1,000, by clerical error
the decimal was misplaced in vreparing the security deposit and
$10,000.00 was deposited in court for said parcel. The error was
not discovered until after the withdrawal due fto the large number
of parcels in the case. VWe believe the public agency should be
able to seek modification of the order before the defendant owner
has disposed of the original amount withdrawn so as to prevent
future hardship to the defendant and also s0 that the public may
recover as much security as poessible.

Finally, we recommend that proposed Section 1255 (c) be
revised to make the recoverable c¢osts and disbursements taxable
costs and disbursements with the exception of special costs and
disbursements enumerated in (2) thereof, that is, attorney's fees
and appralisal fees., We belleve that the public should not be
required to pay either appraisal or attorney's fees for services
rendered prior to the commencement of the action. Under the
proposed section, if a master road plan were adopted indicating
that the parcel to be acguired was within a2 proposed major highway,
consultation fees of attorneys and appraisers from the date of
adoption of the road plan could be asserted under this section,
even though an eminent domain action was not actually commenced
for ten to twenty vears. We belleve the commencement of an actlon
is a date certain and represents action on behall of the public
upon which the defendant should Justifiably rely; orior to that
time, no definitive action has been taken by the public.

Very truly yours,

BERTRAM McLEES, JR., County Counsel

iy o 5d? o
BY . ifr"z 5"'{&, {'!{(‘;' c y 54 \_,.‘*!‘!j £ e

-

DAVID B. WALKER, Devuty
DBW:MAB



Memo H6=62 EXHIRIT XVIIZ
Orl-'xcn_or HE Crty ATIORNEY

CITY OF SAN JOSE

CALIFORNIA

September 19, 15¢5

FERDINAND P. PALLA
© GATY ATTORNEY

TELLEPHONE
292-31a1

. RICHARED K. KARREN

ASST. CiTY ATTORNEY

HARRY KEVORKIAN
FRANKLIN T. LASKIN
DONALD C. ATKINSON

KEITH L. GOW
ROY. W. HANSON
W, W. ARMSTRONG
ROBERT R, CIMING

- CEPUTY CITY ATTORNEYS

Senate Fact Finding Committee
© on Judlcilary

California Iegiglature
Iettunich Building
Watsonville, California 95076

Attention: Frederisck H., Ebey, Counsel

Gentlemen:

We have reviewed the proposed constitutional amend-
- ment and implementing legislation relating to condemnation law
and procedure of the California Iaw Revision Commlssion.

We are in general accord with it and we parSicularly
favor the constitutional amendment allowlng the Iegislafure to
expand the instances in which an order of immedlate pcossession

may be employed by a condemning body.

- We do, however, feel that some serious consideratlon
should be glven to amending C¢.C.P. Section 1266. Specifically,

we feel all cities should have the right to excess condemnatlion

as does the State of Californla without having =

quired by the said sectlon, that severance damage to the re-

mainder 1s8 such that the cost of acquiring the part equals the

. ¢cost of acguiring the whole, We have attempted to employ C.C.P.
Section 1266 in many situations and have found 1t to be entirely

© . unworkable,

' We would apprecia.te it 1f this letter were presented
1n testimony at the hearings in Anahelim,

Very truly yours,.

FERDINAND P, PALIA
City Attqrney

] .
Bor 2 3
By Donald €. Atkinson
;Deputy City Attorney

- FPP:DCA:1b
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Momo 66-562 FXHIEIT XIX

PACIFIC GAS AND ELECTRIC COMPANY

PG TH —- 245 MARKET STREET - SAN FRANCISCO, GALIFORNIA 94106 - TELEPHONE 781.4211

WinkiAm B, KLUOER Jomm O Masrddsky
RICHARD H, PETERSON WitLiaw K. damnm MrChanG A, RAFTERY
MALOTLM H. Futauss CrARLER T, Yoy DEusie
SENCR VICE BRESINENT FELL ; n--q:-. ALEE Lo A, WA KL O
AND GEMERAL COUNSEL Foini® A CRANE, A, NOC. KELLY
HENAY U LaPLanIY GnBERT b MAAREE

FREDERICK T, SEARLS EOMARD . MCBAMNEY JaHM K. CoDeoe

dauw H, Gissow GvErbe WCAT, Jw.
GEMERAL ATICRMEY ARYHUR L Hillmar, S8, CleancEn W, TmiskfiL
: ROBERT M, GELLA VaihK RORS WoRKuHas
RISRaRE O, KGR AN HoREAT OnLsacn
EANFORG M, Bradas SranLEe T. KLiNmER
ATIDRMEYS

October 6, 1966

Mr. John R. De Moully, Executive Secretary
State of California

California Law Revision Commission

Room 30, Crothers Hall '

Stanford University

Stanford, California 94305

Tentative Recommendations of the California
Law Revision Commission Relating to
Condemnation Law_and Procedure

Dear Mr. DeMoully:

I have a copy of the letter dated September 16, 1966,
which Mr. Tom P. Gilfoy, Assistant Counsel for Southern California
Edison Company, sent vou regarding the tentative recommendations
of the Law Revision Commission concerning the taking of early
possession in eminent domain. Mr. Gilfoy made one specific
recommendation for modification of the commission's present pro-
posals. That involved the requirement of proposed section 1269.03(c)
that a public utility applying for early possession must produce a

- certificate of public convenience and necessity for the facility
issued by the Public Utilities Commission.

As Mr. Gilfoy points out, such certificates are virtually
never issued for the great bulk of utility facilities in behalf of
which the right of eminent domain is exercised. The second para-
graph of section 100l of the Public Utilities Code dispenses with
the certificate requirement for facilities which are extensions of
existing plants necessary in the ordinary course of business.

I agree with Mr. Gilfoy that the requirement of a certifi-
cate as a condition of early possession in eminent domain would tend
to frustrate the purpose of the Law Revision Commission's

- recommendations, which I understand to bhe, among other things, an

expedition and simplificaticn of the right to possession. As




Mr. John R. DeMoully -2~ October 6, 1966

presently constituted, proposed section 1269.03(c) would cause
proceedings before the Public Utilities Commission which do not now
occur.

I also agree with Mr. Gilfoy that the rest of the Law
Revision Commission's proposed section contains adequate safeguards
against error or abuses in the granting of early possession to a
public utility.

Accerdingly, I join in Mr. Gilfoy's letter and sypport
his recommendation.

I am sorry I have not communicated my position to you
sooner, but I trust it is not teoo late to be considered. Thank you
very much for providing me the various law revision studies and
communications pertaining to eminent domain as they are developed.

Very truly yours,

L{’Abé:b /7/;2;_ .LLJ‘AA.&—.

CHARLES T. VAN DEUSEN

v

CTVD: avs

cc: Mr. Tom P. Gilfoy -




*éf Memo 66=562 EXHIBIT IX
T

LAW OFFICES OF

RICHARD V. BRESSANI BRESSANI anp HANSEN GHRALD B. HANSEN
{1a5d-1035 1305 BANK OF AMERIGA BLDG. CLARENCE J. SHUH

TELEPHONE 264.0848 S—
Augu st l U 19 66 BAN JOSE 15. GALIFORNTA RICHARD 8.
3

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California, 94305

John H. De Moully
Ezxecutive Secretary

RE: Tenhtative Recommendations of Commission re:
' Condemmation Law and Procedure

Gentlemen:

After examiration of the recommendations under date of your
letter of August 3, 1966, we affirmatively recommend in
favor of this form of tentative recommendation.

This firm is regularly rather heavily involved in
condemnation litigation and we particularly commend your
proposed form of Section 1249 (b) of the C.C.P. providing
for the wvaluation process to disregard any increase or
decrease in market value arising from the advance general
knowledge of the condemnation proiect.

This has always begn a bad area.

May 1 add my thanks and congratulations for your good
work.

Yours very truly,

GBH:f By *5%%§éd4§ = e
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EXHIBIT XXI
GEORGE C. HADLFY Mo &5 60

PAUL E. OVERTON ' ’
' Sulites 1100
3540 Wilshire Boulsvard
Leos Angeles 5, California
Telephone: Dunkirk 5-0431

- Atternevs for Plaintiff

IN THE SUPERIOR COURT OP THE STATE OF CALIFORNIA
I AND FOR THE COUNTY QF SAN DIEGO

THE PEOPLE OF THE STATE OF CALIFORNIA,

acting by and through the Department NO. 267309
of Public Works,
_ Parcels #a
Plaintiff,
and 4B

~-va-

IGEORGE J. PERNICANO, et al.,

|

Defendants.

“ - : THE EFFECT OF KNOWLEDGE OF AN IMPENDING PUBLIC

IMPROVEMENT UPQN THE SUBJECT PROPERTY OR UPOH
SALES IN THE NEIGHSORHOOD OF SUBJECT PROPERTY
1 I3 NOT COMPETENT EVIDENCE

The law 1a c¢rystal clear that a property owner mav ";
ishow that the market value of hls property has been depressed
r increased by kncwledge of the impending freeway construction,

his rule is well stated in Bacich_v. Board of Control (i947)

23 Cal. 24 343, 355-356.
1 "Phe other ltems of damages claimed by
piaintiff are not compensable; He asserts that’

allithe residences, except his own, in a described

area Iin which hls property 1s situated were
, op _ :
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ellminated by defendants, and that a strcet
rallway formerly operating on 8terling Street
hzs been removed, There 1ls no property right
appurtenant to plaintifi's property ondéterling
treet which entiltles him to the malntenance of
the resldences or the continuous operation of

the exlating street railway. . .7

In the very recent case of Clty of Qakland v. Partridge

{1963) 21l A.C:A. 211 at 218 the court said:

“In hls opening statement, defendant's counsel
had stated that the expert would testify that '.c
was difficult to obtain good income on this property
with that freeway going to shoot through there for a
censiéerable length of time beforehand.' This evi-
dence as to 'blight' 1s not admlasible. (ﬂfggiggg

Y. & 8. P, Fy. v, Southern Pac. Co., 13 Cal. App.

28 505, 517 [57 P.2d 575); People v. Iucas, 155

Cal. App. 2¢ 1, 6 [317 P.2d 104].) As stated in

Atchlson, supra, 1t would be indulgling in

tunfachomable speculation' to permlt such testimony."”

Likewise, a property owner may not show that the m~ |
value of land solid 1n the nelghborhood of subject property has
been depressed or increased by knowledge of the impendlng frecway

construction. The authorities c¢learly establish that such evider.,

- 1Y

1s lezally incompsatent,

Atchison, T. & S.P. Hy. Co. v. South=rn Pac. Co.,
{1936) 13 Cal. App. 24 505, 517;

People v. Lucas (1957) 155 C 1. App. 2d

i, 5-7; 5
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{(1950) 175 Cal. App. 2d 255, 253;

Bnelch v. Poard of Control [1G43)

23 Cal. 2d 343, 355;

7.9, v. Certpin Lands in Town of Highlands

(1952) S.D.N.Y. 57 F. Supp. 934, 937;

Gattelman Brewing Co. v. Mllwaukee {Wisc. 1lo44)
13 M. 24 541;

Chicago Housing Auth. v. Iamar {I11, 19061)
172 N.E. 2d 790. '

The leading Callfornia case establishing this exelu-

sionary rule 1s Atchison ¥. & S.F. Ry. Co, v. Southern Pac. Co.,

{1936} 13 Cal. App. 2d 505, 517. The Santa Pe case is succlinctly

summarlzed with approval in People v. Lucas (1957) Cal, App. 24
1 st poge 6}

"In Atchison T. & S.F. Ry. Co. v. Southern

Pac. Co., 13 Cal. App. 24 505, 517, [57 P. 2d 575],
the court held in determining the market value of
land at the timz of flling the complaint in
December 1933, 1t would be speculative to allow
evidence that the area was 'stigmatized' and the
market value of land therein affected by the fact
that a hailroad Commlsslon order made 1n 1927,
reaulring the construction of a depoi which would
require the condemnation of thé defendani's land.
The conrt sald that permitting the examination of
witnesses using that order as a basis in order to
determine whether there was a market slump in the
area during the nerlod between the makling of the
order and flling sult, and what 1t was due to,

would be indulglng in ;unfathomable speculationt”,
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‘Pprcperty owher sgought to cress-exznine ithe condenior’s valuation

witness repardling vhe eilTect of conalderation by thne Hichway
Commisslion of iuo alternative freeway locutlons upon property
'located in the neighborihivod of subJeetl properiy. The court
’sugtalned the objection Lo the c¢ross-examinatlon "principally
upon the ground that the answer would be a matier of speculasion”,

-~

Supra at pagZe L. lotwithatanding that the propesty crner con~

tended Lhat knowledge of impending freewsy improvermsni would

"in all probabllity ... tend vo depreciate the price to he pald

h
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sronerty’ the sppellant tribunal sgaistalned the trial

court., It i3 interesting to note that Justlce Peters o2 our

supreme Jourt, wino was slttinz a2z a Distriet Ccurt Judpe at
the timo, concurred In the Iucas cdecision. ’

In feajel v, Noard of Comtrol {174%) 25 cal. wd shs, 355,

the properly ownaer asserted & damage caused by a blight on his
residence. The condamnor had removed all tihe resaldences in the
naighborhood of his srogeriy, leaving only his own standing in

3 sea of vacani property. The Supreme Court held that even
assuning Lhat pronerty owner's residence had oeen stigmatized
by‘tne'effecta of condemnatlion on the nelpnocorhood, such damare
was not comoensabhit. o~

That the Supreme Court has not budmad orne iota from the
exeluslonzry poslilon is demonsirated in the recent case of

2oonle v, Symons (1900} 54 Cal. 24 335, 561, 332. The Symons

sage established the role thav the effect of 5 freeuny bullt on
nelenboriny orogerty, o1 the marke;'value of subjcet projerty
3 not & legzally éo“i clent consideration. I ocur Suprsme Court
wlll not allow evidence of the effeat of seiurl Crzouay con-

in the nzlipgiborhcsd of subjeel proreriy, how much

EOPe comnelling is Lt to exclude evidence of the speculatly

% Tecu of the £1litting shadow of future consiruction?’
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Sumnary

The rulingz of Bacieh v, Board of Contrel and Santa Fe

V. Southern Pacilic is firmiy inmplanted in our Jaw. In un~

mistzikkeble terms, our appellate tribunals have lald down the
mandate that evidence is legally incompetent when 1ts effect

1s to shouw that subject property and 1ts neighborhood have been
stigmaticed, and s0 depressed in value, by reason of knowledge
of a Tuture public improvemenﬁ.

All testimony of the Witness Lane relating to the effect
of knowledge of the [reeway nad on prices paid for properties in
e area zand on the quani{ity of sales should be atricken. In
addlilon, any future such evldence should he excluded., The
t

"motion to exclude’ 1s the proper remedy. Sacramanto % San Joagui

Drainage Dist. v, State Reclamation Board (19563) 215 A.C.A. 59,

Dated: July 10, 1%863.

Respectfully submitted,
GEORGE C. HADLEY, PAUL E, OVERTON

By Sherman 2. Hollinpoworth
Astorneys loir Plaintilfl
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STATE OF CALIFORNIA

CALIFORNIA LAWY

RAREVISION COMMISSIODN

TENTATIVE RECOMMENDATION
relating to
CONDEMNATION LAW AND PROCEDURE

HUMBER 5 - POSSESSIOW PRIOR TO FINAL JUDGMENT AND RELATED PROBLEMS

Septorber 15, 1966

California Law Revision Commission
School of Law
Stenford University
Stanford, California

VWARNING: This tentative recomendation is being distributed so that interested
persons will be advised of the Commission's ftentative conclusions and can make
their views known to the Commission. Any comrents sent to the Commission will
be considered when the Commlssion determines what recommendation it will make
t> the Calilfornia Legislature.

The Commission often substantially revises tentative recommendations
25 a result of the comments it recelves. Hence, this tentative recommendation
iz not necessarily the recommendation the Commission will submit to the
Legislature,

This tentative recommendation includes an suxplanatory Comment to each
section of the recommended legislation. The Comments are written as if the
legislation were enacted. They are cast in this form because their primary
purpose is to undertake to explain the law as it would exist (if enacted)
to those who will have occasion to use it after it is in effect.
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o Tentative Recommendation of
C, " CALIFORNIA LAW REVISION COMMISSION
re ConpeMNaTieN Law anp Procunyae—Possession
Pricz 1o Fivaw Topouenggasn Rerarso Promiews

In 1965, the Legislature direcied the Law Revision to be of beaciit to both ‘?Oﬁfm?;d cmaait:;“[s;ﬁg
Commisgion te study the gquestion “whether the law znd the Publlcdasiﬂ'-‘l::ia nght o mmd p’ R oy ate
and procedure relating to condemunation should be ze tates an OTGCKlY o ayE ion. An undue delay in
vised with a view to recommending a comprehensive quisition and project cut?:lu'uwtmdn can Prevent conytrvc-
statate that will safeguard the ighes of all paviies to acquiring e¥En Goe casen Wic o t and can
suth procesdings” This recommendaton (one of a tion of 2 wﬁtﬁllv -’;f&;ﬁ gzn&cacﬁngmmgmu for
contempiated series) covers several probleme thal fmhers complicate kinancial nd, ch 2 delay, the condemnor
in the timing and sequsnce of steps in condrrmustion the eniire preject. To avoid such 2 delay,
procedure from the gov::mma'xial decisicog o &quite iy be forced to pay the at:'ner of tha;{ p:rcd ;no:e than
the property through final judgment in the troinent do- fair valye and T than the ownerss for mbmlic mp"’pl?: ?’
rsin proceine. ot lcgaly and pracically, e s (e A 5 ok PP (L L e
important of these problems is establishing the point in "““E i;‘i’i noeded for the public improve
the procedure at which the condemnor msy fake poy as ol wal e, ief, th is not iorgn.ste,
S f the propety - th oy tecve st vl be et u b B S b o8 S
the property’s value. Closely related guestions involve ut 67 certamty e hie o lities inherest in
e o (L e e ot o e e ) D aesl, ang possible retrial of the isruc of come
:cc‘:ufe a:;h::s;ef,z;n:ih?s?ii: ':’::.ﬁ;ﬁ‘;;, und'.’,';‘:;i:;‘;‘ pensation preclude any such certainty of futvre date if

that date ia deterinined solely by the final iudg:{r;::it in

the condemnor may sbundon the procesding. the proceeding.

In §%61, on recommendation of the Y.aw Revision precipitant Bling of pr ings and premature acquis.
Commission,* the Legislature enacted legistation that tion of property, all fo the disadvantage of both tax-
partially systematized the law on thete and related gues- payers and property owners.

tions.*¥ The Commission bkay concloded that further

I Iod e condempes’s point of view, if reasonable no-
tmprovements are nesded and that the probems deserve From the co nee's POl '

s " tice it given before sion is taken, and if prompt re-
legislative atrtention as a first step in the revision and ceipt o% the mb?:g:f:}ug of the property is s
recodificaton of the law of eminent damain. pissession prior to judgment frequenthy will be advan-

: s _— tageous. Upon {iling of the condemnation proceeding,
Pomession Prior 1o_Judgment-~-Constitationat the land ovmer loses many of the valusble incidents of
Revizion ownership, He is practically _pztduﬂcd from seliing or

. , o - financing the property ad is legally deprived of any

Seg:m:;h 14 :if Article Ifof the Ga‘!;.fomm Eemsnmyog fusther increase in the value of the property. He i alo
requires that the power of eminent domain axercise denied compensation for any improvements or repa
through judicial proceedings and comfers the right to made alter sexvice of the summons in the proceeding.
jury trial of the isme of compensation, Under that sec- As a practical matter, the property owner usually must
tion and the Code of Civil Procedure, a taking by emip- find and purchase another property prior to teraunation
ent domaiy is an ordinary civil procesding at both the of the Likgation. He oust aiso defray the expenses of
trial and appeliate levels. The only distinctive treatmert lit.gation. It is possible that because of these difScultics
given the eminent domain procesding is a preferred he will be foresd to tettle for an amount lexs than he

ATy setting on the trial calendar, Umil the end of the would have teceived eventusdly in the condemnation
O‘;‘ the - g titled 1o possensiony nor proccediog. In contrast, the taking of posseation and
B B o e e protitans B e
o : aTmies ] nee to mest $ X~
A limited exception to these rules has bren created g:nﬂluwﬂ?k&pmﬂﬁins b trial on the Deae of
by two amendments to Section 14 which provide for so- compensation. Even if the condemnes bas no urgemt
caled “immediate posresion” in takings by the state, OMpEns - ithdraw the 5t
an A lon” |, ; need for prompt payment, he may wi w the depos
cities, counties, and certain districts for rights of way and invest in other property br he may leave the amount
or reservair purposes. These amendments requirs that on deposit and receive intcrest at the legal rate of 7%
the condemning agency depesit a mum of money de- + the proceeding
terrzined by the court to be adequate to secure oventual throughiou P -
payment of the award. They deo not require, howaver, The technical necessity of detepnining the right of
that the amcunt deposited be paid or made available to the condewnor io take the property by eminent domain
the cwner when possession of his Pm%';’?? is taken or at belore any exchapge of possewion and compensation
any time prior %o final judgment. Before 1957, there does ot preclude broademing the provisions for deposit
were no siatutory providons for withdrawal by the and powssssion prior to judgment. Notwithstanding the
property owner of the uired deposit. Purthemmore, important rotes the limiting doctrines of “public use”
there wai no requirement that notice be given the prop- and “public necessity” played in condemnation cases W
erty owner of the effective daie of the order for posses- the 13?11; centary, the only substantial question for judi-
aion, and the ord aﬂ'ecpye when grant- cial decision in vimually all contemporary tion
B 8.2 subility of adminle- procsedings is the amount of cem:ennﬁon. because
rative and gu urmmalyzed mpresion the guestion of the condemnor's right to take the proper-
that the bes: interests of the p.mpq-f.g owner always lie ty is decided by the cﬁut‘i,h;aﬂler than by the jury, pro
$ msmomngwthbel inevitable reling ent of posscsion cedures can be fashioned that will permit the aped,ihotl '
as poasible,

determinztion of the question in the cases in which it
‘The Commission believes, however, that more general Rried.

pravisicns for possession prior tr judgment can he made In its general application, Section 14 forbids the “tak- ¢

’ ing" of property “without just compensation hawng i

first been made to, or paid into court for, tha owner.” In ‘

» CAL. LAW REVISION COMMN'N, REP., REC. & ; - -—"\
. O ecommendsiion wad Einds Reladog 1o Tuktng For Lack of the right tc optain .
A Gieny. amgs of This in Emineut Frocesdings at posseselon prior to judgment f
. ; ] - to- 3
. tate, 1901, 213, p. M2, ammd
91 Bies, Tl it 1HS, mx”f'{ag.aﬁa? \
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reliance upon this provision, the Supreme Court of Cali-
formia invalidated certain legistation epacted in 1697
that authorized the wking of “immrdias possession” in
any condemnation case [Stsinhart v, Supsrior {lrwr,
157 Cal. 573, 70 Pac. 624 (1992} Thai detision has
been considered by some 0 be a bar w0 any satitory ex-
tension of the existing limited provisions fox pusession
prior to jndgment. The legistation of 1897, howeser, re-
quired only the posting of greurity by bosd and did not
provide For eny payment to the swiner of the property.
The decision invalidating that Jzgislation was based upon
the loglcal ground that, even if morey is deposited, it 1o
not deposited “for the owner” unless ¥ It available w
him. The provisions of the Constimtion that now av*usr-
ize Womediate possession without payment to ihe ovax
“having first been made™ were adnpted to over.ome this
decision of the Supreme Court.

The policy underlying that decision and the original
and fundamental provisions of Section 14 ave sound. Pos-
session of property should not be taken from the owner
urdess he has the right o be paid conowrrendy. It s
powrible that the Supreme Court of California would
sustain broader statutory provisions for possmtssion prior
to juzdgment if they adeoguately implement the property
ownexr’s right to concurrent payment The wording
Section 14 is ambiguouvs, however, and the Commissicn
believes that the section should be clagified by amend-
ment. Not the least of the beanefits v be derived from
amendment would be the restoration of clarity amd
i = section of the California Constity.
tion gealing with eminegnt domain. Moreover,
the amendment would restore to the Constitution the
right of a property owner to compensation at the time
his property is taken for any purpose.

Accordingly, the Commission recommends that Sei-
tion 14 of Article I be amended as follows:

1. An explicit proviston thoold be added guaranteein
the owner the right, in all cass, to be compensate
jromptly whenever posssssion o1 use of ki property 1s

.

2, The cxiting auwthorization for possession prior to
judgment in right of way and reservoir cases should be
retained, but should be subjected 1o the requirement of
prompt compensation. The avthocization ia suth cases
also should be extended to all governsheraal entities and
agencies having the right to teke for right of way or
veservoir purposes. The existing list of emtides hag -
sulted from piecemeal amendmenis adding one or more
new entities at various times, 2nd there & no logical
basis for a distinction between the pubdic entities Mated
and those not histed,

3. The Legishatare should be authurized :u apeciiy
the other purposes for which, and eotitles by which, poe-
session may be taken prior 1o judgment, The suthotiza-
tion should inclade power to clasify condemnors
and ¢lasses of mkings for :his pugose. ubject ta the
basic constitutional guarantecs, the Legistamre also
should be authorived to cstablish and change procedure
for such cases,

4. The uncertain and partiadly obsolete languape of
Section 14 should be clarified or deleted, as fcdlows:

(a} The phrase, “which compensation sheli be ase
cortained by a jury, undese 2 jury be waived, as in other

R

I
N

civil caser in a court of record, as shall be prescribed by
law"” should be clerified o make the latter two phrases
refer to the total process for ascertainment of compensa-
tior, re her than merely to waiver of jary.

(b} The lengthy proviso to the first sentence, dealing
with “immediate powscssion,” should be replaced with
ceardy  srated provisions (1) authozizing possession
prior to judgmemt in right of way and reservoir cases,
{27 authorizing posseszion in such other cases as are
prescribed by tmature, and (8) requiring prompt compens
sation to the proparty owner in all cases,

{c} The second portion of the first sentence, prohibit-
ing “appropricion” of propercy “until fwll compensa-
tien therefor be first made in money or ascertained and
paid inte court for the owner” should be daleted as sur
pluasage.

{d} The language of the first senence requiting chag,
in cerain cases, compensation be made “irrespective
any benefits from sny improvement proposed by such
corporation” thould be defeted. By its terms the phrase
applies only to “corporations other than municipal”
and, oddly, only to takings for right of way or rescrvoir
purposes. Insefar as the language undertakes to make
any disincidon in the offsetting of henefits, other than
distinguishing beiween “special” benefits {which are
offset in all coses) and “general” benefits (which are
not offtet in any case), the langusge has been held in-
cperative hecause 1t conflicts with the Equal Protection
Clzuse of the Fourteenth Amendment 1o the Constitu.
tion of the United States {Beveridge v. Lewis, 137 Cal.
519, 70 Pac. 1083 (1902)}). The complex question
of the offseiting of bepefits in cases of partial takings
should be lefi to treatment by the Legisiature subject to
the fundarsentzl guarantees of other provisions of the
Constitution.

_ (e} The last sentence of the section, which provides,
in cffect, that property may be taken for certain loggzing
and jumrbering railroads, and that such teking const-
tutes the raker a common carrer, should be deleted.
Takings {or such purposes are authorized by existing leg-
wlation, and the statement that Fhe taker becomme a
commen carrier 53 merely an application of a broader
propogivion that characterizes any acquisition of prop-
ety through exercise of the power of eminent domain,

Possession Prior to Judgment—Implementing
Legiskation

The exisiing constitutional authoriéation for posses-
siont priec to judgraen: applies in a wide range of cases.
The authorizatiorn. for such possesmion in tekings of
“rights of way” has proven effective in most acquisitions
for highway, {reeway, and strcet purposes. As expansive-
¥ interpreted, the anthorization for such possession in
takings of “lands for reservoir purposes” has facilitated
the acquisicion of property necded to develop and con-
serve water resources. It has become feni, however,
that these two classes are meither entirely logical nor
sufficiertly. inclusive. For example, a county, city, or
district muy obtain posscision of the rights of way for 2
sewersge systems, but may not obtain possession for the
‘at]ff for the :ewage treatment plant or other facility jt-
sell.

The development of bighways, and especially Freeways,
somellnes necessitates the taking of property outside the
right of way. Even though the acquisition iz by the State




Division of Highways, no authorization exists for carly
possession of property outside the boundaries of the right
of way, Similarly, many acquisitions in which pogsession
prior to judgment wowld be appropriste ave excleded by
both the limitation as ro entities and by the Jimitatidh
as to the public purpose for which the property s being
acquired, As an exampie, an astured date of possession is
not available in acquisitions for scheol purpeoses, how-
ever great the need and whatever the size or responsibil-
ity of the school district.

The Commission, therefore, has concladed that legisla-
tion should be enacted that substantiaily extexds the
categories of cases in which possession is svailable prior
to judgment. Such legislation shouid clasafy condemnors
in aeccordance with the nature of the litigable lssuss that
may be raised in the condemmation proceeding and
specify procedores applicabls to each class of con-
demning agency that will fully protect the rights of
persons whose property s being taken.

For thizs purpose, the {lommission recommends enaci-
ment of the following provistona:

I. The procedure now followsd in cases where prap-
erly is taken prior to judgment for right of way or reser-
voir purposes should be retained In soch coves, except
that the period of natice to the property owner before
possession i taken should be extended. Podor o 1957,
there was no requirement fhat the pleopsriy cwner be
notified. In 1957, a reguirement of three days’ notice
was enacted. In 1961, oo recommendation of the Law Re-
vision Commission, thiz perind wus extended to 20 days,
The Commission now recommends thar this period be
cxtended to 30 days. The change will make possible the
notmal dishurscmens 1o the property owner of the re-
quired deposit hefore be is required to relinguish pesses-
gion of the property and tbus will furgher redace the
possibility of zerous inconvenicnce tor the property gwner,

2, The swautes of California now provide that the
governing boadies of many condemning agemcics mey
adopt & resolution or ordinance that 13 “conclusive evi-
dence” in the condemnaiion proceeding of {1} the pub-
Le necessity for the public {mprovement, (2) the neces-
Bity for taking the property for the improvemnent, and
{3) the plananing and location of the improvement in
the manner most compaiible with the greatest public
good and the least private injuvy. The effect of such
a resolution o crdinance i3 subsientially to reduce the
poseibilities of defenting the condemnetion acdon and
to make the only signi{scant issue between the parties in
at Jcast 99% of dthe cases that of just compensation, Be-
cause of the resulting incvimbiiity of the tiking, such
agencies should be authorized to take possession of prop-
erty prior to judgment in accordance with a proc=dure
that will fully protect ihe rights of property owuers

In such cases, the order for possession should be js-
sued eax parre upon application of the plaintff, but
should not be effective 1o transier the right of poasession
unti at Teast 30D days after notice to the property owner,
Within the 30-day period after notice, the property
owner should be entitled to obtain a stav of the order if
the hardship to him of losing possession outweighs the
weed of the plaintiff-condemnor o avoid delayv. Ale
within the 30-day period after notice, the property own-
er should have the right oo olvtain & vacation of the order
for possession in those rare cases in which he can show
that the plaintifl is a0t empowered to take the properry

by eminent domain or that the taking is not actusdly
anthorized by a conclusive resolution or ordinance.

% In mes: other condemnation actiops, the plaintf
shauld be entitled to obtain possession prior to judgment
if, upon regulatly noticed motion, the court determines
that (a) the plaintiff is entitled to take the property,
(b} the plaintiff has 2 nced for carly possestion, and
{c) the plaintifi’s need for such early possession cut-
weighs anv hardship to the owner or occupant of the
property, This right o obtain possession upon noticed
motion should, however, he limited to public entities,
public utilities, commaon carriers, and public service
corporztions to aveid extending the right to possession
préor to judgment lo the exceptional cases of so-called
“private” condemnation. And, in the case of public
utilities, eommon careiers, and public service corpora-
tions, the procedure should be available only when the
need for the proposed improvement or project s evi-
denced by & certificate of public convenience and neces-
sity obtained from the Public Ttlities Commission,

Deposit by the Condemnor

Existing law provides for the deposit of probable just
compensation only in connection with an application for
an order of possession prior to judgment. There should,
however, be provision for making such a deposit wheth-
er or not fmmediate posseasion is contemplated or taken.
Such a deposit procedure can serve o valuable role in
copdemnation preceedings, The defendant's right o
withdraw the deposit prior 10 judgment enables him to
finance the acquisition of praperty to replace that being
taken and to defrav the expenses of the condemnation
Htigavon. These advantages will accrue to the condemnee
even though the condempor & not entitled to or does
oot seek possession prior to judgment.

From the condemnor’s viewpoint also, the deposit
procedure can be of value ¥ previgion is made that the
deferdant, by withdrawing the deposit, waives all de-
fensea except his clann o greater compensation. Under
such a providon the defendant’s withdrawal of the de-
pisit confirms the plaintiff's right to take the property.
{See People v. Gulierrez, 207 Cal. App.2d 529, 24 Cal
Bptr. 441 (19623} Thus, in sums, a deposit and with-
drawz] procedur: provides a method by which the par-
ties can effect a transfer of the right o .Pcssessiun in ex-
change for substanfial compensation withowt prejudice
to their rights to fully litigate the compensation issue.

Accerdinglv, the Commission recomtuends the enact-
ment of Jegislation authorizing any comdemnor, whether
or not it secks possession prior to judgment, to deposit
for the condemnee an amouant determined by the court
i be the probable just compensation that will be award-
e 1o the defendant in the action. The Commission furth-
or recomtends:

I, The existing procedure for determiining the amount
of thr probatie just compensation should be retained.
The existing system for withdrawing the deposit, how-
gver, should be streamlined to climingte, insofar as
sible, obstacles w0 withdrawal. Any jusafiable fear that
the amonnt withdrawn will exceed the cventuzl award,
or that the deposit wili be withdrawn by a person oiher
than the one entitled to it, can be obviated by reguiring
the filing of » bond or ather undertaking,

2, Existing law requires the conderanor to pay the
coti of bond premivms for such purposes if the need for




the bond arises from the condemnes’s efforts to have the
court fix as probable just compensation an amount
greater than that originally deposited and then to with-
draw all or part of the excess. No provision for such
payment is now made i the bond s required because of
eting claims among defendants to the amount
originally deposited. These claims usually result from
the need to allocate the award among owners of sepas-
ate interests in the property, and the necessity for auch
aliocation arises from the condemnmtion procesding it-
self, The Commision thersfore recommends adoption
of a requirement that the condemnor pay bond prermiums
in mch instances unlem the need for the bond arises
primarily from an issue a3 to title batween defend mnts,

J. Under existing practice no withdrawal is permit-
ted unless personal service of the application to with-
draw i1 made upon all parties. This requirement should
be simplified by permitfing service by mail upon the
otl!‘le;lp;lrties andhthei: at—torgeys,tig mn cz.seah:;;
which the party has appeared in the ings or
been served with the complaint and summons, Further,
the existing absolute prohibition of withdrawal for lack
of personal service should be climinated. Quite often
“defendants” named in eminent domain proczedings can
easily be shown to have no compensable interest in the
property. In such cases, withdrawal should be permitied
upon the fumishing of adequate security. Further, the
requirement of an undertaking for withdrawal should be
left te the sound discretion of! the court, rather than be-
ing required as a matter of course upon the appearance
of any pomible conflict, however technical, in claims
to the eventeal award.

4. Because the condemuee is entitled to receive sub-
stantial compensation when the deposit v made—the
amount detenmined by the court to be the probable com-
pemation that sventually will be awsa to the con
demnee-~the date of valuation should be fixed by the
deposit. See. beliwr o pase 5]

5 After & depotit is made, the condemmor should be
given the right to obtain an order for possession of the
property when the defendanis entitled to posvession cith-
er vacate the property or withdrew the deposit,

Deposit on Demand of the Defendant

The Commimion has considered provisions recently
emscted in other states that parmit the condemnee to
demand and receive probable compensation at the be-
gmnning of the proceedings or soon thereafter, Under
these provisioms, the condemnor is given the right to
possemion upon complying with the demand of the
condemnes. Although the cbjective has mcriﬁ integra-
tion of such & requirement irto California condemnation
procedure docs not appear feasible, Such provisions
climinate, in effect, any privilege of the condemnor to
abandon the procesdings. More importantly, in Califor-
nia there are instances in which the public funds for
eventual acquisition of the property are not awailable
at the outset of the proceeding. Improvement, revenue,
or general obligation bonds mray have to be sold. And,
as a practical matter in certain cases, it is necessary for
tht value of the property to be determined before the
amount of the bomd issue can he established,

. Nonetheless, the Commission believes that a ter
fncentive should be provided to the condemnor for the

deposit of probeble “just compensation Iz cages where .
the cond stcka

emnor to condemn the defendant's resi-

@m delendant requests \ﬁh@‘
o, depoaid be made..

. need to find another home a icu-
ferenThe ne to fod anoiber bome place . patcn
requirement that the proceedlng be dismissed i the
deposit i not made would be too

tion to cases in which the praoperty being
dential property having not more than two dwelling
units and the defendant i3 a resident of one of the units.
Possession After Entry of Judgment
California law distinguishes sharply bsiween the
taking of pomesion before emtry of the “interlocutory
judgment™ of condemmation, and the of poses-
sion after that ewent. Sinca emactment of Code of
Civi} Procedure in 1872, Section 1254 Jisy permitted any
condemnor to obtain posmession following entry of jude-
ment by depositing for the defendant the amount of the
award and also depositing an additional sum to secure
payment of any itional amount that may be recov-
ered in the proceeding. The procedure in available even
though the award is attacked by esither by mo-
tions in the trial court or by appeal  oaoly right
waived by either party under the procedure is that with-
drawal of the deposit by the condemnee waives his right
te contend that the property may not be taken by emin-
ent domain. Unlike provisions for possession prior to
judgment, this authorization for cssion after judg-
ment does not raise constituti probiems. fﬂdihm
v. Superior Court, 151 Cal. 271, 90 Paxx. 706 (1907).)

Even though the judgmesnt may be reversed or set
aside, provisions for possession sfter satry of judgment
are properly distinguished from similar provisions for
possession prior to judgment, The judgment determires

the condemnor’s right to take the m, the I

ties, From the condemnes’s l'hndﬁn the peciod
Hﬁ::ing which he is effectively prechu rom renting,
selling, or improving the property is reduced, and he may -
withdraw the depmit and carry out his g:.u for the
future, From the condemuor's standpoint, the procedure
is virtually esseatial to prevent the public improvement

from being delayed for a protracted period or abandon-
ed cntirely.
The Commission recciomends retestion of theg

cedure and restatement of the suthorizing
with the following changes:

I. The provisions should be redrawn to distinguish
clearly between the procedures for, and cogsequences ‘ﬁ
possession and deposits before enﬂ of judgment,
possession and deposits after entry of judgment,

i compel
dmﬁtdmldﬁﬂmﬂmtn»uﬂwhrﬁeﬁoy-
ment of sdditional compensation, coets, or interest if he
deems such action necessary. - . :
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3. Existing law skoukl be clarified to pemmit the con-
demnee, after entry of judgment, 10 withdraw a de-
posit made prior to judgment under the simpler provis-
ions for withdrawal of & deposit mede after entry of judg-
ment. However, the trial court should be authorized 1o
require, in ity discretion and upon objection to with-
drawal by any other party, that an uadertaking be filed
by the withdrawing party.

4. A uniform procedure should be provided for mak-
ing deposits after emtry of judgment and for the with-
drawal of such deposits.

Duate of Valuation

Since 1872 the date of issuzpce of sumroons bas been
fixed as the date of valuation in eminent domain pro-
ceedings. In an attermpt to improve the position of the
property owner and to compel the condemnor to expe-
dite the procceding, a provision was zdded in 1911
specifying that, if a case is not tried within one year
from 1ts commencement, and the delay is not cansed by
the defendant, the date of valuation i1 the date of trizl
Under existing law, neither the taking of possession
by the condemnor, nor the depositing of probable just
compensation, has any bearing in determining the date
of valuation. In cases in which the issmie of compensa-
tion is onee tried, and a new trial is necessary, the Su-
preme Court of California has held that the date of
valuation remains the same date used for that purpose
in the original trial.

Fixing the date of valuation as of the date of the is-
puance of summons is supported by analogy to other
civil actions. In such actions, for many purposes, condi-
tions are considered to remain static as of the commence-
ment of the action. In emipent domain proceedings,
however, commencement of the proceedings iz not Jogi-
cally relevant to ascertaining the date ms of whick the

“level of the general market, 2nd the value of the parti-
cular property in that market, should be comsidered, Un-
less the comdemnor deposits probable just compensation
and takes possession of the property, the property owner
is left in possession and control of the preperty, how-
ever hampered he may be in dealing with it. In 2 zising
market by the time he reccives the award property
values often will have increased so much that he can-
not purchase equivalent property with the award.

In approximately hal of the states and in federal
practicgyproperty is taken at the beglnning of the emin-
ent domain proceeding and the procesding continues for
the purpose of determining the amount of compensslion.
In these jurisdictions the usual practice iz to fix the
date of valuation a3 of the date of the preliminary takin
and to allow intercst on the awsard from the dare o
that taking. In ather states where the power of sminent
domain is exercised exclusively dhrough judicizl pro-
ceedings, the majority rule is to fix e date of valuation
an of the date of trial.

The Commission has considerad the ofi-made proposal
that the date of vsivation be, in all cases, the date of
trial. Abhough the siaplicity of such a rule iy desirable,
the rule would provide an undesivable incentive te con-
demnees to delay the proceedings vo obtaiz the latest

possible date of valuation.

As a matter of convenience, thers is merit in fixing the
date of valuation 23 ol z date certain, rather than by
reference to the vncertain date whan the trial begins.

Appraimls and appraisal testioony must be directed to
market vaiue a3 of a2 specific date.

The Commission therefore recommends enactiment of
the {ollowing rules for determining the date of valua-
bon:

1. The condemnocr should be permitted to establish
the date of valuation by depositing the amount of prob-
able just compensation for withdrawal by the property
ownee. If it does so, the date of valuation should be the
date of deposit unless an earlier date is fixed by the rules
stated below. A date of valuation thus established should
not be subject to change by any subsequent development
in the proceeding.

2. In other cases, a compromise should be made be
tween California’s two existing rules, and the date of
valuation fixed as the date six months after the filing
of the complaint.

3. The provision making the date of valuation the
date of trial i, without fault of the defendant, the case
is not tried within one vear, should be retained.

4, In case of a new trial, the date of the pew tria
rather than the date used in the original wial, shoul

be the date of valuztion unless the condemnor deposita
the amount awarded m the original ui:kFEﬂﬁ'a_l%ﬁ
ably hroief a1;:::&-:»:] after the entry of judgment in the

ofiginal i

5. As a technical matter, provisions rempecting the
date of valuation should be changed to compute that
date from the Kling of the complaint rather than the
issuance of summens. Under early law, the sance of
summons wat deemed to mark the inception of the
court's jurisdiction over the perty. As that rule no
longer prevaily, the date of filing of the complaint s a
more appPropriate date

B. The Street Cpening Act of 1903 {Streets amd
Highways Code Sections 40004443} and the Park
and Plavground Act of 1808 (Government Code Sec-
ions 38G00-5821%) specify dates of valuation that differ
from the dates specified by the Code of Civil Procedure.
As there appears wo be no jusiification for the discrep-
ancy between these yprovisions and the rules genersly
applicable, these acts should be amended to conform
them to the provisions of the Code of Civil Procedure.

Decreaser in Value Prior to the Date of Valuation

It js generally recognized that the announcement of
the undertaking of a public improvement may canse
particular porgpmy o ﬂuctgate in value d?:fure com-
mencement of any eminent domain proceeding respact-
ing the property. This problem of ivcrease mg
in market value prior to the date of valuation I3 not
dealt with by the Code of Civil Procedure. Case law et
tablishes, however, that any increase in the value of the
property directly resulting from the improvement itself
it to be sscertained and deducted in arriving at the com-
pensation o be made for the property. Decisions aa to
the teeattnent of any decrease in value are uncertain,
Nowwithuanding the rule as to increases in valoe, de-
smands by property owners that alleged decreases in value
be cucertained and added w the valur at the date of
valuation have most frequently been denisd. The reason
commonly given is that any attempt to determine the
existence or amoant of such a deercase would be o en-
gage in “unfathomable speculation”’ The injustice to

/5 the, amount oF 4o probajle .
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the property owner iz clear, however, i the proposed
improvement has actually depreciated the value of the
property prior to the date of valuation, Equitubly, the
amount awarded to the owrper should be equivalent to
what the “moarke: value” of the property would have
been on the date of valuation ievespective of the propes-
ed improvement's infloence on the market. The Com-
mision believes that suchk influence can be shown by
expert testimony and by dircet svidence a; 1o the gen-
eral ceadition of the property and its surroundings 23
well where the value i depressed as where the value
is enhanced. It therefore recomtmends enzctmont of a
provisionl requiring that any such changes in value be
taken ints account and providing a eniform role for
both increases and decreases.

Interest on the Amoant Awarded

Bv analogy to otber civil aciions, interest in eminent
domain proceedings runs from entry of judgment to the
time of payment of the award. If posmession is taken
priot to judgment, interest beging on the date upon
which the condemnor js authorized to take possession.
The Jatter rule iz conatitutionally required as the owner
must be compensaied for the use of hiz property pricr to
receipt of the award. The courts have held that interest
on the sventval award at the legal rate of 79 ix an
adequate way to cornpuie the amount of this clement of
compensation,

Interest ceases when the full zmount of the award,
together with the amount of interest then accrued, i
paid into court for the defendant. The same rufe appiies
if the deposit i1 mrade to obtain possession under the
provisions for raking possession after entry of judgment.
As 1o any amount deposited to cbtaln possession prier
1o judgment, however, interest doss not cease until and
anless the smount iz withdrawn.

Thus, under existing Jaw the property owaer has the
optien of withdrawing the deposit and foregoing any
further accrual of interest or Iraving the amount on de-
posit and aceruing intsrest st 7%, While the condempor
may offset a portion of its interest obligation by placing
the amount deposited in the (londemnation Deposita
Fund in the State Treasury, the rate of retarn from that
fund iz lowser than the 795 rats thet acerues to the prop-
erty owner on the amount deposited. The denizl of inter-
est on the deposit covld be jusified, however, only ¥
the amount deposited could be withdrawn pramptly
and easily. Although the provisions for withdrawal of o
deposit made prior to judgment can and should he
streamlined, there appears to be no way to overcome the
obstacle presented by the 3assibic existence of separate
interests o the property. On tria) of the issue of com-
pensation, the condmmuor is entitled to huve the prop-
erty valued as a whole, irrespeciive of the existonce of
separate interests. The award it segregated only afwer
its total amount hay been determined. Deposits prior 1o
judgment are made in the aggregate and are not wegre-
gated among severable interests in the property. Cone
demnors consider it essential to retain these features of
the existing law. Hence, there iy litde justification for
tolling interest at the time of the deposit as the cone
demnee may wo longer have pomsession and vet be faced
with serious obstacles in withdrawing the deponit,

Accordingly, the Commision recommends retention.

of existing cy on payment of interest. Various rels-
;s'm-.ly minor and clarifying changes showld be made,
OWEVEL. :

Undor existing law, interest dogs not ceass wpon s
ameourt deposited prior to judgment even upon cntry of
judgment. Since the justification for the rule requiring
pavment of intercst on amounts deposited prior to judg-
mwent is that the property owner may not be free to with-
draw the amount deposited, and since upon the entry of
jdgment sech amount becomes immediately available
for withdrawszl, the Commission recommends that inter-
et on amounts deposited prior to judgment cease upon
the entry of judgment

- Subdivision (b) of Code of Civil Procedure Sertion
1255 provides thatif the defendany “continues in actual
postession of or receives rents, issues, and profits from
the property” aftes inrerest beging o accrue, the “value
of such possession znd of such rents, issues, and profits”
are to be offset against the interest. The section should
be amended, in the interest of clarity, to provide that it
is the valur of possession and the net amount of rents or
ather income that are to he offset,

Before 1909, case law permitted the defendant to show
that a higher rate of return than the legal rate of inter-
est. was reqaited to give him fair compensation for the
loss of possession prior to judgment. In 1959 the Legisla-
turec provided, in the interest of simplicity, that swch
compensation should be computed in all cases as 7%
per anpum upen the award. In 1961, the provisions of
interest were amended to permit the value of the con-
demnes’s use and occupaney to be set off against the ac-
criing interest, Since 1961 it hos been urcertain wheth-
er interest, and the offset against interest, are to be de-
termired by the court or by the jury. Apart from the
tendency of such issues to confuse the jury, determination
by jury regoires cach of the parties to present evidence
inconsistent with the position taken upon trial of the
main isture of compensation. For example, if 2 capitaliza-
ticn-cl-income approach is taken to value, the property
owner seeks to show a maximum value of such income.
However, in altempurg to show a minimum offset of
rentals against interest, he roust show a mintomum rental
value, The Commission therefore recommends that Sec-
tion 1255h be clarifed to pravide that the court shall de-
rertaine the smount of the inferest in all canes, including
interest constitutionally required as compensation for
possession prior to payment. The section alsg should
provide that the amount of any offset against interest
should be determined by the court, and that evidence on
that issuc should be presented to the court, rather than

to the jury:

Abtandonment of the Procecding

Under the law of Califoria as it existed prior to 1961,
the condemnor could abandon a condemnation proceed-
ing at any time afier the filing of the complaint and be-
fore expiration of 30 days from final judgment, even in
& case where it had taken possession of the property prior
to judpment. In the great mzjority of the states, on the
other hand, abandonment is precluded after the taking,
damaging, or use of the property by the condemnor, As
z result of the Commission’s recommendations, the Legis-
lature in 1961 enacted the eguitable principle that aban~
donment without the consent of the condemmnee will be
denied if the court determines that the condemnes has
changed hig position i justifiable reliance upon the pro-
cceding and cannot be restored to substant: the same
position as if the proceeding had not been begun. This
rquitable rule applies whether or not the plaiptiff has
taken posscrsion prior to judgment, but it has particular
application te a case where possession has been taken




and the properiv owner has withdrawn the amount de
posited,

The Commission therefore does not recommend any
changs in the hasic rule governing abandonment, even
in connecien with snactment of more widespread pro-
visions for the taking of possession prior ‘o judgment.
There are, however, two changes that should be made
in the congeguences of abandonment, Exiating law per-
mits recovery by the defendant of his costs and neces
sary expenses upon abandenment. The general purpose
of this provigion is to compensete the defendant for all
expenses necessarily incurred whenever the plaintff fails
to carry the proceeding through to its conclusion. It
has heen held that the defendane may recover reasonable
attorney's Jees actoalls incurred in connection with 2
proceeding, cven though a portion of the legal services
were rendered bBefore ihe compliint was fiked. Other
eapenses, however, including apgraisal fees, mav not be
recovered ¥ the proceeding is disrontinued 40 or more
davs before the date set for pretrial. Since thiv distinction
is not founded on any suheiantive difference between the
two tvpes of caxpenditures, the Coramissien recemmends
thnr the lyw be amended to provide a uniform mle gov-
erning attorney’s and appraiser’s fees and that both he
recoverable if reasonable in amount and actually in-
curred. Recovery of these fees, and all other expenses
necessarily incurred in the proceeding, should be permit.
ted without regard to the particular stage at which the
proceeding is abandoned.

Recodification and Miscellancons Changes

Title T (commmeacing with Section 1237} of Part 3
of the Dode of Civil Procedure, which desls with emin-
ent domain, has heen amended many times since s on-
actment in 1872, Certain sections have grown to several
pages in lengih. Alse, the allocation of provisions be-
twern, that utie and parts of other codes dealing with
particular condemioors, condemnations fer particuls s
purposes, and rzlated matters can be .mproved. For ex-
areple, the detziled provisions respecting the Condemno-
tion Deposits Fund should be removed frem Title 7 und
added i¢ the part of the Govermment Code thar deals
with deposits in the State Treasuwcy. Provisions for de-
posit and withdrawa) of just compensation and posses-
sion pricr to the termination of the preceeding should
be organized in a new titde of the Code of Ciwit Pro-
cedurn consisting of 1nree chapters deaiing, respectively,
with the deposit and withdrawal of probable just com
peusation, prssession befors entry of yudgment, and pos-
session after eatry of judgment.

in comnertion with the recodificaton of the provis
ions of Fitle 7 that deal with possesion arioc to fiial
judgment and related matters, there are nutiierous chang-
es that should be made in cxisting siatrtory language.
Saome of these changia reflect appeliate decisions cone
siruing cxisting provisions. Gther changes zre made ap-
prapriate by the spaplicity achieved through reorganiza-
tion and restatement of existing provigions, The reasons
for, and eflects of, these changes are indicated in the
comments o the pargeclar sections of the legistation
recomimended by che Somraission.

The Commissien’s recommgendations would be offec-
tuzted by enzctment of the following measures:




: FECCMMENDED LEGISIATION

'l

An act fo amend Sections 12497, 1248, 12401, 1252, 1253, 12556,
13550, and 1257 of, ta add Tiile 7.1 {commonctng with Sec-
tion 1265.01) tn Parl 3 of, to add Section 1249¢ te, and Lo
repenl Neclions 12454, 12435, 12436, 12437, awg’; 1354 of,
the ode of (il Procedure and to amend Scclions 38090
and 38091 of, and to add Arficle & {commencing with See-
Hon 16425} to Chapler 2 of Part 2 of Division 4 of Pitle 2
af, the Government Code and to amend Sectiorns 4203 and
£304 of the Strects and Highways Code, relating 1o eminent
domagin,

Phe prople of the Slate of Califorrie do enact as follows:

Sremtion 1 Seetion 12434 of the Code of Civil Procedure
iz repealed,

Tk dnoany proseeding e eminent dommin beonght by
the Btale; o2 8 o ¥: ap o Fanieipal econpopation. o7 metro-
epnmepvarien dishiet or mimilee prditie eonnoration; the plain- 575
4T ey take dmanediale possession amd wse of oy sightofwaw, - " T
or dands 40 be wued fon GoaiR pERPaReS Regteed fos 5 f CSENVO

Camment. Section 1243.4 is superseded by Code of Civil

Procedure Sections 1209.01, 12869.02, and 1259.03.

. ;“;




Sec. 2. Seetion 12435 of the Code of Civil Procedare is
repealed,
13445 far Ty any procecding in emibend domuin; H the
phntE o5 §§i¥§¥ %%%%
%ﬁiﬁmﬁ.ﬁ% o e eandepned; the plaintiE mexs ab any
g%%%xﬁi@w&%i%ma%%%
Frudpment; apple ox pavte to the conrt for an onder delermin-
%%%ﬁ$f@$§§i§%$%§&@m
the jaet eumpersation which wil) be pade for the talving of the
éﬁﬁi%%%g%%%
i the pmernt the eonpt detemmines 0 be the probable jush
%%%f%?%%&%%

%iﬁw%%g%é%
seenrity; the plaintifll mav; ab sy thee prior t0 the enley of
%&.%ﬁwﬁ%g%%ﬁﬁgéﬁﬁu
# to inke bamediate ponsession of end 48 ase e property
Renght 4o be eondemuped:

%ﬁt&%x&%%%%&ﬁ euidtled to
%%%ﬁa&r{i t dematn and to talee Jounedinde
Promsead twiiiqz* #ré%%;&%rrﬁ. e pladie
HF b deponi ﬁ?i%t%%?%r{%%
&&%é??f%@?ﬁ@%%imm%%
propurty ponsht 1o be esndemned: Bhe erder authorising hne

- wediebe postessen mhaths

Ettzt!rttx.%% vk Hhe ostade a0 baderent thervin
respit t5 be condviened: wiel deseripbion ey be aede by
peferote b the %Izia

@Ii% %%%%%

£33 Sinte the amonnt of the deposis:

£43 Siate the duts pfber which the plaiii i sathorized to
%%é%%%%%%%%
%é;%%%?%mﬁ#ﬁn%%

the plastiit weonld be entitied {0 tulke possersien of the
propeRty %m%@%i%?% prbdivition for of
+his peetien ot the diys dhe seder s wrinder

4o At beast 20 dived PEIOE do the {10 possessian 18 bl
the pleiatif shail %;%i%% Ettti.f{ti

#¥w¢t§w*¥£&§§?¢£ﬁ¢fi¢fﬁm%ﬁ%$
»&.@%E% pracveditig on hae previeesty beon served awith

eotry oF Hhe sHmmaRs iaﬁ%%%%%
%mw%rifw#%igfgamgégg
made by medl apan sueh pemon ond his alterney of reenrd;
Haonw Ha ?&é&a@:%i eopre of the erder guthorisig
%?}#g rogttred B9 e personeliy ol andes
Hrin section vesides ont of e Btate: or has depavted from the
Fiate op enried ﬁ. doe ditigenee be foand within the Siate;
the platntHl seeee i Hew of dueb personal persdes send & copy
of Hhe erder by resbtered oF eertified wail addreussed o sueh
peran at + i?#rim#ﬁimm}x.ﬁ eofyr of the epder im
sent by resistered o sentified mail ia Hent of personsl servies;
the plaintfl ghall fle an affidavit 33 the procceding selting
forth the fgetn phowming g%%%m&.&i
hive boen modes Bhe cotind me for good oo ghows by b

%##%Emm rmémm?rmwm;@m%%

sewpten wpsrr op mathne fo these of the same mddeoss shell be
puffietent: The eonrd muy; for good canse shewn by afidevit
shorten the e specified in this subdivisien to a peried of
net bess e thvee das:

A8 usged i this suldivision: “record owner or owners of v
%égﬁm%*?mﬁgﬁ%mﬁ

O

“w




Hhe Jegat title +o e foe apyesrs by deods or other mstanments
by verorded in the peeorderts offive of the eounty in which
%ﬁw&w%&&mfhﬁmwmﬁﬁ%m
perporton of Hhe propesty wider i wriben nied dabe peeopded
leane or ageoement of popelane

{43 A v dirae eldee the vonrt B s an eedes aabhes
fuinp Moamodinbe possossieds e eebth weas apes metivn ef
way purtys do the csinent demwin preaceeddng order an -
mw&demmm%wmw%ﬂwwmwm
to depesit apsneet to this seetionr H the eomd delormires
thet the secasity which ghoudd be depesited fos the taking of
the prepesty and aiv dusiege inehlent thespte in diferent from
the amontd of the seenstiyy themstobore depemtbed: Peiop o
Frdgapunt: sreh poearlte Wi mot be redueed o wn sihennt
len thus that atvendy withdraws phesiant to Seebon 32

fur Fhe amonnt segiived o be deposibed by the pletnd
and the amonnt of nueh desosts withdmewsr by the defondunt
iy Bot be phvent i ovidonee op peleeved 40 in the fpind o the
iagte of ernPeRRHHOA:

LB Phe pleiebiE shall net be held in have abondoned e
wived the sight to appest from the judgment by taling pon-
gesston of the preperdy puisant fo ety seetion:

- 10=
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§ 1243.5

Comment. Section 1243.5 is superseded by Chapter 1 {commencing with
Section 1268,01) and Chepter 2 (commencing with Section 1269.01) of Title = .. . -
T«1 of Part 3 of the Code of Civil Procedure The provisions relating to
the deposit are superseded by provisions confainea in Chapter 1; the |
provisions releting to an order for possessi%n prior to judgment are
supersaded by provisions contained in Chapte# 2.
The disposition of the various provisio%s of Séction 1243.5 is indicated

helow:

Section 1243.5 ' } Recormended Legislation

(Cade of Civil Procedyre)

Subdivision {a) _..._......—---‘———--v—— ---—iu- m—— 1258.01, 1259-01: - ——

Subdivision (b) - =-=-wr=memis —e Femmwsa 125901, 1259.02,
| | 1269.03
: o~
Subdivision (¢) ~—=-w-cmmwemmcmceeas 1269.04
Subdivigion (d) =--=-=-=m=c=-mmnmu- . 1268.02
Subdivision {e) -------=--cacemaa-- ————— 1268.09
Subdiviaion (f) =ewi--mmemmmmmmamn- T 1269.C7




Suc. 3. Seetion 1243.6 of the Code of Civil 'rocedure is re-
pealed.

JbiE:  Whien motey is reguired to be deposited as provided
by Heetion 18056; the vonrt vl ardes the mner e be dee
pogited B the State Prenvires; tidesn the pladndtl ponnents the
entint 48 opder depontd B He sounbe tredduis; B whiieh e the
Hﬂwtﬂﬂﬁmd%#m%e»ﬂﬁywﬁﬁwﬂwiﬁ
deposited b the Btote Tressupy prsinnd 1o Hug voetlon # vhall
be heldr invested; depositedks ond disbursed i the  watbes
rpeeifiod i Section 1364 and inforest seaed e other Hepee
menh demed fror Be vestment shadl be appestioned asd
dishursed it the smener gpeaifiod i1 it seetion:

Comment. Seciion 1243.6 is superseded by Section

1268.10 of the Code of Civil Procedure.

-12-




See, 4. Sectfion 1243.7 of the Code of ( anhier

m.mth.. oAb any time atber mopey hap bocl depositea
Eéi?t@%%%%ﬁ%
interost 3 propesty i belng fulen oy appld te the eount; in
the mannopr hesoinafics provided: for the withdwwal of i}
oF any pertioh of the amount deponbied Ffou hik propesty w2
%%@?ﬁw;%%g%%i;
?%%%%&i%&??%t&%&
‘4 entatled fo withdupw under he provisions of Hin seebior; 6
?wﬁm?i%gt%%%%E%
Hon with yuoh Propesty or proparty interest |

EM%§§§?¥§§%¥
%gfgﬁigitﬁﬁi%i
epphieant; before sy of prek exvem i witherpwen, shah Ble un
%ﬁ%{iz%%% Bp-
proved by the count to the effect that they are bound o the
w;mmmtmwwmrxm&¢ﬁrmwﬁiﬁ&&omm&i*mwagmm@f#r¢11¢*m¢m

HEF  HINORRE %i%%?%%
%?%%%ii%i?@%ﬁm
i the eminent domii é&%ég%%
g%%&%x:ﬁ%@r

HE Hrere 4 epe then one appheant and the iotel ameunt
%??i*gi%iﬁm%%
depauit; Hie appbieaaty e Hen of flne undertalcimg
tz@qi#rr.r.rp %%%rmmz&ﬁ&iirt%%%i
g%&ig itft&%w@ effeet that they

are e o the phinde o doobie dhe of srch exvons
f%%i% ¥ wronnh withdeawn by the appheinis
it exepcdy Hhe ot +¢$rx.r+rt e exnbidhed
#4 it determine L*:t*tixzif 1,.*%&7
ﬂlri_ftw ased HHeresh feont He date of 9 widnlrawads

H the nadest w:.x Ferpnired by s f %ii%
rtm#iiﬁ_i iriren; e srdentuleang i sufliviens
Ei::iim.+?.¢iiffr§z#w¢ikr+ extond that the
wtririeh potrdid & o be withdvaws exeeeds the erigmatly

Heponited:

et bbb HT it saiiet ?iiﬁi%irig )

%%%mﬂ srter thin mibdivdmon: |
t.t:.if, %Eigmrwwx%mé%
E..._%...:i._..hrffr pideptnhing i enbitled o teeover the
teii#iwx ? 1 tpekesbrebehbres f&ii%&m%
of the faee vabin r.::}i:rw:? # pert of the reeaver-
alrte eodtl b Hhe o §§§§§r
i%% wrm:f%rw%i%%
whrpblennt shad sed r:L xmii%i%#w.mw?
%fi&#&i i?%%%l&ti
%wﬁnﬁxﬁf # oe the phontE and He withdeawed
st be sade adiid frii.h this stiter gervier of the
apphivation, o :+.+_+ » dime fop it han expieeds
%riirx
) Warhin 4 ff..?izm the plaidbt ey oliject o
z:t#i%fi? fibinn v whrjosbion dhepebs HE eotbd oht Hhe
erotitd $hnd pir i stalcing wdentdd be filed op it the amoant

%@#f%?zézx::%%%rwimim% :
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§ 1243.7

Comment. Section 1243.7 is superseded by Chapter 1 (commencing with

Section 1268.01) of Title 7.1 of Part 3 of the Code of Civil Procedure.
The disposition of the various provisions of Section 1243.7 is indicated

below.

Section 1243.7 : Recommended Legislation

(Code of Civil Procedure)

Subdivision {a) - ~revmmem—anaano S 1268.04, 1268.05
Subdivision (b} ~----e--c-cemmeee- e 1268,06
Subdivision (e) =-~-cmmmsmmmmmemes e 1268.04, 1268.05
Subdivision {d) -------------------} ----- 1268.05
Subdivision (e} ------=----emecoen- é ------ 1268.05
Subdivision (f) —-----=c-emcomemaus bmmm—— 1268.05
Subdivision (g) =-----v== JEP—— ————— 1268.07
Bubdivision {h) ==ecacmmmmme——aa }--7-- 1268.08




O

10

Seen a0 Meetien 12 ol The Unde of Uil Proesdure s
anmended o reml
1249, Plie eotref slali bave power
3
£4} To resolate it determine the place and wainer of
erliaed, or of enjoyisie the culinwn
{600 of Meetion 1240

prakinge eanneelions il
e Taend o tarosotslivisian
£2) Po heae and detemm e fadverse on conliel fne elabms e
the property sousht to be condenmed, gnd 1o the damages
therefor; _ . . :

¥ . I

(3} Ta determine the respective rights of different parties
seeking enndemnation of the same properiy -7 ~

(4) To determine and regulate, as between the plaintiff and
the defendants, the right to possession of the properiy as pro-
vided in Pitle 7.1 { commencing with Scetion 1968.01), to enforce
fly arders fur posscsston by gppropriate procoss, and to sty
any olher aclions or procecdings arim.'ngf from posscssion of
the properiy. !




§ 12h7

Corment, Subdivision (4) is added to Section 1247 to c2dify judicial
decisions which hold that the court in which, the eminent domain proceeding
is pending has the power to contral possessibn of the property to be taken

and to enforce its orders made in this conneétian. See Marblehead Land

Co., v. Los Angeles County, 276 Fed. 305 (S.D+ Cal. 1921); lionbgomery v.

Tutt, 11 Cal, 190 (1858); Sullivan v. Superijr Court, 185 Cal, 133, 195

Pac, 161 (1921); Rafftery v. Kirkpatrick, 29 Cal, App.2d 503, 88 P.2d 147

(1938) (placing the plaintiff in possession); Neale v. Superior Court, 77

gal, 28, 18 Pac. 790 (1888); In re Bryan, 65@Ca1. 375, 4 Pac. 304 (1884)
{preventing the plaintiff from taking passes%ion or restoring the defendant
to possession). The phrase which empowers the court to stay sther actions
or praceedings is derived from a sentence fa?meriy found in Code of

Civil Pracedure Section 1254, In addition t? the writs oF possession

or writs of assistance which the court may i%sue and enforce in exercise
of its general jurisdiction (see the cited décisians), orders for
possession contemplated by the subdivision i%clude those made under
Chapter 2 (commencing with Sectisn 1269,01) %f Title 7.1, Chapter 3
(cammencing with Section 1270.01) of Pitle 741, and Section 1253 of

Title 7.




Bre, 60 Section 1249 of the Code of Civil Procedure is
ainended o read :

1249, (a) Kxeept as provided in subdivision (), for the
purpose of aszessing eompensation and damapges , the viahs
M%H%M%}!W&@%'ﬂ%m&ﬂtﬁ&g%
dpaeves of vhnprons and dts actual vialue of the property
on the date of veluation deferndned m:yicr Section 1219 a4
that dute shall be the measure of compensation for &
property te be actually taken; and the| basis of damages to
property st aebustly taken but injuriqusly atfected; in adt

cases where such damages are allowed se provided 3 under
Hoction 1348+ provided that i ane i whieh the jssne

ma#eitheaeﬁml-mdeﬁs%heéeiﬂﬁ‘m bw the defend-
ity the eompennnbion end demages be deemed 4o have
aeeried #b the dute of the fesl. Wﬁn&eﬂ%ﬂpﬂ%

w%mﬁm%&nﬁtﬁﬂwéﬁe%&ﬁmﬁ
sumons shall be inchuded tn the &;ﬁeeymeﬁ-t of esmpenua-
Hen op

¢h) ) For the purpaqc of assessing compe#: salion and demages,
any inerease o doecrease in warked mhml prior to the dade of
valuation that is substantially due to thp gencral knowledge
that the pulblic improvement ov project was likely to be made
or underfaken sholl be disregarded.,

18«
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§ 1249
Corment. Section 1240 states the measure of corpensation for
proceedings in eminent domain. The provisiosns relating to dates of
valuation fomerly contained in this sectiosn are superseded by Section

12498, The provision on improvements subsequent to the service of summons
is superseded by subdivision (b) of Bection 1?49.1.

Decisions construing Code of Civil Procedure Section 1249 held that its
provisions governing the date of valuation and the msking of subsequent
improvements do not apply in proceedings forlthe taking by politican subdivi-
sions of the property of a public utility under the provisions of the Public

Utilities Code and Section 230 of Article xlréaf the California Constitution.

Citizen's Util, Cs. v, Superior Court, 59 CQl.Ed 805, 31 Cal. Rptr. 316,

382 P.2d 356 (1963); Marin Municipal Water Dist, v. Marin Water & Power
Go,, 178 Cal, 308, 173 Pac. 469 (1918). This construction is continued

under this section and Sections 1249a and 1249.1(b).
|

Subdivision (a). In restating the "act#al value" measure of
compensation, this subdivision retains the 1dnguage employed since adoption
of the Code of Civil Procedure in 1872, The 'term "actusl value" and the word

"yelue" in subdivision 1 of Section 1248 ere equivalent, and both refer to "merket

value,”" See People v, Riceiardi, 23 Cal.Ed;390, 1k p.2a 799 (1943);

Sacramento Southern R. Co. v, Heilbron, 156 ¢a1, 408, 104 Pac., 979 (1909}

Los Angeles v. Pomeroy, 124 Cal, 597, 57 Paci 585 (1899)-
The phrage "date of valuation" has beenisubstituted for language
concerning accrual of the right to compensation and damages in the interest

of elarity. No change is made in existing rﬁles as to persons entitled

to participate in the award of compensation ér damages (see People v, City

of Los Angeles, 179 Cal. App.2d 558, 4 Cal. Rptr. 531 (1960); People v.

Klopstock, 24 Cal.2d 897, 151 P.2d 641 (194h)). Further, no change is

made in the effect of a lis pendens (see Lansburgh v, Market St. Ry.,
-19-




§ 1249
98 Cal, App.2d k26, 220 P.2d 423 (1950) or in the rule that, as sgainst
intervening rights of persons having actual or constructive notice of the
proceeding, the title of the pleintiff relates back to the cowmencement

of the proceeding ({see East Bay Mun, Utility Dist. v, Kieffer, 99 Cal.

App. 240, 278 Pac, 476 (1929)).

Subdivision (b). This subdivision is new, The problem to which it

relates have not heretofore been dealt with in California statubory law
or constitutional provisions, Subdivision (ﬁ) requires that the property
be valued at the "market wvalue" it would haﬁé had if there had been n3
enhancement or diminution in value that was substantially due to the
general knowledge that the public improvemenﬂ or project was likely to
_be ﬁade or undertaken, |

In San Diego Land and Town Company v. Neale, T8 Cal, 63, 20 Pac. 372

(1888), and subsequent decisions, the courts have held that any increase
in the value of the property to be teken thaﬂ results directly from the
proposed public improvement is to be deducted in arriving at "market value."

See U,S. v. Miller, 317 U.S, 369 {(1943); Cﬂty of San Diego v. Boggeln,

16k Cal, App.2d 1, 330, P.2d 74 (1958); COuﬂty of Los Angeles v. Hoe,

138 Cal. App.2d 74, 291 P.2d 98 (1955). This subdivision is intended to
cbdify the results of these and similar deciéions.

Notwithstanding the rule as to enhancemént in value, the California
decisions are unﬁertain respecting any decreése in value due to papular
knowledge of the pendency of the public projéct. Several declsions seem to
indicate that the rules respecting enhancemeﬂt and diminution are not
parallel, and that value i3 to he determined as of the date of valuation

notwithstanding that such value reflects a dﬁcrease due to general knowledge

20 \
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§ 1249

of the pendency of the public project. See City of Oakland v. Partridge,

214 Cal. App.2d 196, 29 Cal. Rptr. 388 (1963); Peopls v. Lucas, 155 Cal.

App.2d 1, 317 P.2d 10k (1957); and Atchison, Topeka and Sants Fe Railroad

Co. v. Southern Pacific, 13 Cal, App.2d 505, 57 P.2d 575 (1936). Seemingly

to the contrary are Redevelopment Agency of the City of Santa Monica v,

Zwerman, 240 A.C.A, 70 (1966); People v, Lillard, 219 Cal. App.2d 368, 33

Cal., Rptr. 189 (1963); Buena Park School Dist. v. Metrim Corp., 176 Cal.

App.2d 255, 1 Cal, Rptr. 250 {1959); and Couﬁty of TLos Angeles v. Hoe,

138 Cal, App.2d 74, 291 P.2d 98 (1955). Subéiivision {b} is intended to make

the rules respecting appreciation and depreciation parallel. Taus, any

increase or decrease in marke. valﬁe (prior ﬁo the date of valuation) that

is subatantially due to general knowledge oféthe publlc Improvement is not

to be considered in arriving at the value of%the property, or the amount of
severance damages and special benefits, undeﬁ Code of Civil Procedure Sections

1248 and 1249,

See generally 4 WICHOLS, ;M INENT DOMATN| § 12 at 3151 (3d ed. 1963);
|
1 ORGEL, VALUATION UNDER THE LAV OF EMINENT DOMAIN § 105 (2d ed. 1953);

Anderson, Conseguence of Anticipated Eminent|Domsin Proceedings - Is Loss of

Value a Factor, 5 SANTA CLARA LAWYER 35 (19%&}; Amnotation, Depreciation in.

Value, From the Project for Which Lend is Cohdemmed, as a Factor in Fixing

Compensation, 5 A.L,R.3d 901 (1966). For analogous provisions in other

jurisdictions, see Section 604, PennsylvaniaéEminent Domain Code (Act of
June 22, 1964, P,L, 84 ); M. Stat. 1962, Ché 52, § 6. For proposed federal
legislation to the same effect, see Sections;lOE(a)(b)(l)(A) and 112(c)(2)
of the "Fair Compensation Act of 1965" as th%t act would heve been adopted
by Senste Bill 1201, 89th Cong. (1st Sess.);

The method of proving #alue, including ﬁ statement of the matiers upon
which an expert opinion of market value may pe baged, is set forth in

Article 2 (commencing with Sectiqnlglo) of D%vision 7 of the Evidence Code,

) |
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Bpe. 7. Section 1249a 1 added to the Code of Civil Proce-
dure immediately following Sestion 1249, to vead:

12494, {a} The date of vijunrtlon ehall be determined as
provided in this seetion,

(W) Uniess an earlier date of valnation is applicable under
subdivision (), (d}, ar {g}, the dale of veluation is the date
on whivh the plaintiff makes a deposit in accordance with
Chapter 1 {commnenving with Section 1268.01) of Title 7.1, In
all eases in which this subdivision does not determine the date
of veluation, the date of walnation is determined under sub-
divisioms {e), (d), (e}, (I, and (£). !

{¢) Tf the issue of compensution is bronght to trial within
gix months from the filing of the complaing, the date of valua-
tish is the date of trial. :

(d) If the issue of compensation Is it hrought to trial
within six months From the filing of tHe complaint but is
brought 1o tria) within one year from such date, the date of
valustion is the date six wopths after ibe filing of the ecom-
plaint. :

(e} If the issuc of compensation is net brought to trial
within one year after the filing of the conplaint and the delay
is not eaused by the defendant, the date of valuation is the
date of trial.

(£) If the issue of compensation 1s net brought to trial
within one year after the filing of the complaind and the delay
is caused by the defendant, the date of v{ﬂuatian is the date
six months after the filing of the eomplaint..

{g) In any case in which there is a nehw trial, the date of
valuation is the date of sweh new trial, exvept that the date
of valuation in the new trixt shall be the pume date as in the
previous trial if » within 50 Gavs after the entry of jur_lg—
ment or, if a motion far new trial or tojvacate or sef axide
the judgment has been made, within 10 days after disposition
of such motion, *he <}’; ( ”ﬁlz
Manii has depositﬁdmimo ble just eoinpensa-

tion in aevordance with Chapter 1 {eommbncing with Seetion
1268.00) of Title 7.1; o *

{2j i The amount of the judgment
in aeeordance with Chapter 3 {commencing with Seetion
1270.013 of Tithe 7.1,

-2~
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§ 1249s

Comment. Seetion 1249n states exhaustively the methods for determining

the date of valuetion in eminent domain procepdings. The section supersedes

those portions of Code of Civil Procedure Section 1249 that formerly
gpecified dates of wvaluation. Under thé'Evidence Code,
velue may be evidenced by transactions made wﬁthin a reascnable time before

or af'ter the date of valuation., See EvidenceiCode Sections 815-818.

Subdivision (b). This subdivision permits the plaintiff, by depositing

probable just compensation pursuant to Chaﬁter 1 (commencing with Section
1268.01) or the amount of the judgment purqunt to Chapter 3 {commencing
-with Section 1270.01) of Title 7.1 of the Coie of Civil Procedure, to fix
the date of valuation as of a date no later éhan the date of the deposit.

The date of valuation may be ea:lier than th% date of the deposit, and
“subsequent events may cause an earlier date 4f valuation to shift to the date
of deposit. But the date of valuation cannoﬁ be shifted to a later date by
any of the circumstances mentioned in the foﬂlowing subdivisions. The rule
under former Section 1249 was to the contrarﬁ; neither the depositing of

probable just compensation nor the taking of bossession had any bearing on the

date of valuation. See City of Los Angeles v. Tower, 90 Cal. App.2d 869,
1
20k P.2d 395 (1949). . |




§ 1249a

Subdivisions {c}-(f). Subdivisions (c) through {f) provide alternative

detes of wvaluation for cases in which probable just compensation is not
deposited. With respect to the phrase, "six months from the filing of the
complaint,” Code of Civil Procedure Section 17{4) provides that, "The word
month' means a calendar month, unless otherwise expressed." For the
‘method of resolving any difficulty arising from months having an unegual

nurber of days, sece Messner v, Superior Court; 101 Cal. App. 172, 281 Pac.

503 (1929); Church Mfg, Co. v. Superior Court; 79 Cal. App. 637, 250 Pac.

705 (1926); Barbee v. Young, 79 Cal. App. 119, 249 Pac. 15 (1926).

The date of the Tiling of the camplaint,érather than the date of the
issuance of summons, is used in determining tje date of valuation. Code of
Civil Procedure Section 1243 requires that ali proceedings in eminent
domain "be commenced by filing a complaint aﬂd issuing a summons."

Ordinarily the dates are the same, but this is not always the case. See

Harrington v. Superior Court, 1S4 Cal. 185, EEB Pac. 15 {(1924). As the

issuance of summons is no longer essential to establish the court's juris-

diction over the property (see Harrington v. S@E§rior Court, supra, and

Dresser v. Superior Court, 231 Cal. App.2d 68,3&1 Cal., Rptr. 473 (1964))},

the date of the filing of the complaint is a rbre appropriate date,
Subdivision (c¢) fixes the date of valuatibn for the relatively
infrequent cases in which the trial is had wit%in six months from the
filing of the complaint,
Subdivigion (d) establishes the principalidate of valuation faor cases
in which the date of valuation has not been es#ablished by deposit of probable
just compensation in accordance with subdivisitn (b). The date specified is
new to California practice and supersedes the &ormer besic date of veluation
(date of issuance of the summons) and the alternate date {date of trial if

the issue of compensation is not tried within one year).

-2~
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§ 1249a
Subdivision (e) comtinues in effect the proviso forrerly contained
in Section 1249,
rd  Subdivision (f) retains the date specified in subdivision (4) as the
date of valuation in any case in which the delay in reaching trial is
caused by the dJdefendant, This retains the e%fect of the proviso formerly

contained in Section 1249,

Subdivision (g). Under the language of fbrmer Section 1249, questions
arcse whether the original date 2f valuation 5r the date of the new trial
should be employed in new trials in eminent d@main proceedings. The
Supreme Court of California ultimately held that the date of the first
trial, rather than the date of the new trial,?should be used. See People
v. Murata, 55 Cal.2d 1, 357 P.2d4 833 (1960). | This subdivision reverses
the result obtained by that decision unless tﬁe date of waluation has been
established by the deposit of probable Just c%mpensation or the plaintiff
deposits the amount of the judgment in accordance with Code of Civil
Procedure Section 1270.01. The subdivision &ﬁplies whether the new trial
is granted by the trial court or by an appell#te court, However, if a
mistrial is declared, further proceedings arejnot considered a "new trial,"
and the date of veluation is ﬂetermined underésubdivisions (v) through (£},
rather than under this subdivision. Under su?division (g), the date of
valuation 1s the date of valuation used in th% previous trisl if the amount
of the judgment is deposited within 30 days a&ter entry of judgment or, if
a motion for a new trial or to vacate or set hside the Judgnent has.been.
made, wlthin ten days after disposition of s&ch notion. If the amount of the
Judgment is deposited thereafter, the date of valuation 1s the date of deposit
under subdivision (b). ]

-25-
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Npe, 8, Section 12491 of the Code of Civil Procedure is
amended fo read:

12491, (o) AN improvements pertaining to the realiy that
ary on the property ut the time of the sceviee of summons
and which alfuct its valne shall be congidered in the assessment
of eompensation, damages and special benefits unless they are
removed or destroyed before the earliest of the following times:

f 1} The time the title to the I}r{iptili'ty is taken by the plain-
73 ’

(2) The time the possession of the property is taken by the
plaintiff. :

o )

(3) The time the defendant moves from the property in com-
plianee with an order of possession.

(h) No imprevemctits puf wpon the property subsequcent lo
the date of the service of swmmons shall be tneluded in the
assessment of compensation or damiges.

Cozi . - Subdivision {b) of Section 1249.. restates

and supersedes & vrovision of Sepiion 1249.

-Df




Sre. 8. Section 1252 of the Code of Civil Procedure is
. amended to read : '

1252, Payment may be made to the defendants entitled
thereto, or the money may be deposited i Gouns for the de-
fendanth. und be disteihuted 30 thene eitbitled thevete as pro-
vided in Chapter 3 {commeneing with Sdetion 1276.01) of Tille
7.1 and withdrawn by these entitled thereto in acenrdance with
that chapter . if the money be not so paid or deposited, the
defendants may bave excention as in civil cases; and if the
mouey cannot be made on excention, the court, upon a show-
ing to that effect, must set aside and ponud the, entire pro-

ceedings, and restore possession of the pimperty t¢ the defend.
ant, if possession has been takon by the plaintiff.

— o et v i S




§ 1252

Comment, Section 1252 is amended in ord#r to eliminate any distinction
between the kinds of deposits that may be mad% after entry of judgment.
Statements have appeared in cases indicating %hat the defendant's withdrawal
of @ deposit made under Section 1252 waives t%e defendant's right of appeal

while withdrawal of a deposit made under Sectﬁon.125h does not. See

People v. Neider, 55 Cal.2d 832, 13 Cal. Rptr. 196, 361 P.2d 916 {1961);

People v, Dittmer, 193 Cal. App.2d 681, 1k Ca@. Rptr. 560 (1961). People v.

Gutierrez, 207 Cal. App.2d 759, 24 Cal. Rptr.! 781 (1962), has cast doubt on

the validity of such statements by holding th?t a defendant may withdraw
a deposit made under Section 1252 without waiﬁing his right to a new trial
on the issue of compensation by filing the re%eipt and walver of claims and
defenses, exceptrthe claim for grester compen%ation, provided in Section 1254
(recodified in Section 1270.05).. E

This amendment of Section 1252 and emactment of Sections 1270.01-1270.07
makes It  clear that withdrawal of any dep&sit does not result in a waiver
of appeal or a right to new trial on the lssu¢ of compensation if that issue

is preserﬁed in accordance with Section 1270.05,

-2B-




Sre. 10, Seetion 1233 of the Cede of Civil Procedure is ..
amemled to read:

1253, When payments have been made amd the bond given,
if the plaintiff elects to give one, as reyuired by Sactions 12063
and 1252, the eourt shall malke a final order of condennation,
which shall describe the property condeamed, the estate or
interest acquired therein, the purposes of sueh condemun-
tion, and if possession is taken pursuant to Seetion JEh or
1254 Chapter 2 (commencing weth Secfion 1262.01) or Chap-
ter 3 (commencing with Sectivn 1270.01) of Title 7.1 prior
to the making and entry of the final drder of eondemnation,
the date of sueh possession. For the phrposes of this seetion,
the date of possession shail be the date upon or after which
the plaintiff is authorized by order of {the court to take pos-
session of the property. A certified :,-_:pr of - the order shall
thereapen be recorded in the office of the reeprder of the
county in which the property is loeatedt "Mie title to the prop-
erty described in tite finat order of mnfdmma,t-inn vesty in the
plaintiff for the purposes described therein upon the date that
a certified copy of the final order of condemnation is recorded
in the office of the recorder of the county.

Commant. Seection 1253 is amerided to change the references

to the appropriate statutory proviﬁions.
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Srke. 11, Seu:tion 1254 of the Code of Civil Procedure is
repealed.
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the defendant of the £ull pmount of the judpmens and such
fupthep s as sty be peqrised by the kot os o Sand to pay
any further dunmges oird eonis Hint anpr be tesovored i the
procceding: apply ex parte for uh ebder suthorising H to fale

ton of and 1o ane the propesty wanght to be vondemned:

{Hi—ﬁm%}-}@;}%&[ﬁﬁﬁ*ﬂ#vhﬁmﬂﬁt

rirrteed Hhut the phbne

H i entitled fa pegipe the Bropebiy lwmmm
ﬁ%%%m%ﬂwiwmmm
W%m#%%%%%%&mm

et to take posension of and nse the propoety duving
Wﬁmmmmmﬁm&&mm
wek phikl; H necesnirey; shay ol retions divd procecdings against
WMWWM%WH}MM&MM
after which the pleirtit is authenized to tule pomcssion of the
whteh drbe; desy Hw plaiati senients » lnter dade

Mmmmmmeﬁm#mﬂw

{e}ﬁﬁk&s&%@d&y&w%&ﬂwmﬁmmm
the plaintdE sholl serve npen the defendunts amld their abtor
newy either pemonably o2 by sl & wopr of the onder of the
eourt authonizing it to fnle poswanton of the preperty- A single
mmwm&ng%%ﬁ%»m&d&wﬂaiu»&ﬁi-
eientk

H Mamamﬁmmmmmmmm
ing the phaintll 4o tele prseorion prosdeet fo tis seebiow; the
vetreh P Dpen hredkien of Ry paety ?iﬂﬂh‘i-‘iﬂi%t}ﬂ‘lﬂ-&-m
oot abdes B Hepeine 08 @ deePepte bt the smedat ek
the phinptHE 3 sequined o Py FeHn eiﬁwr #H # Frpdhter prm
Prevsasi o Hib wetit

M%fﬂmﬂr%ﬁﬂtlwk&nmmm%&ﬂw
withved Hie slrhib to appeal o Hhe jrdletrent by preving B
wirrrh the et of dhe Jedmment ated b #rwihe-ﬂ SHI B
nhtye be pogiised bx dhe coart and biiing possesien of the

preperiy parraid to Bhas serlions

41 Bl deferdois who in cibided do dhe mrener pand He
et fov hitt apos auy dudemmnd el be entited 4o demand
wizeh pespive the Sndd wnennh of the Holmned of any Hie theee-
#ten upon sbicinbie an onder dhovedop foom the eonst: Fhe
ety oF 4 ekt hepeols npen spphiontion he wieh defeadant;
shatll geder and direet fhad the mohey 5o fmﬂl- e eniink fow
hint he delivered fo biw apen e e o ativfeeddoen of bhe

Frdement; on wpon his AHEe o reesipt
derraent of ot defennos fo He petionr op

Fherofor: and aht phas
grraceedie exesph #1

10 the st of dovoees that e e be ontited te b the
et Hhth s pew baiad e seasded: A pesnent do e defendanis va
afovauied: shadl bo bold to be an abandainart b seh defomd-

seeithel e H e
Lo Any amonst wiindeawy by o

-e-s&ephiﬁg bin elutar foe

ummmmwwﬂmhﬂwﬁﬁmfmmm

wwmw.%wmuh«p

tha phpbe et ifled thereta and dhe eangl

pie werbheat M«m{‘- £
L iy yedieh Hhe errwast

desnin proscedioe o pencing shakt eﬂ#eeﬁ fudament therefos

L 1R e na

%Mwwmﬁﬂwmmﬂ&aﬁ%mh«whﬁwe

o ahedt ned dincherae the

platntiE frem sy

bor benap e srid Sned Fall and withauk dimbastions bk shieebt
ooy shill be snd petebe aa to ol aepidenty defalentions; ev

other santinmeneien frus Butweon the prijtion to the proveeding;
ﬁi;%h#ﬁuk#ﬂwmm&#-ﬂﬂﬂmumtmiﬂﬂﬁmmm

-30-
I




of the eompenvation ov dimnzes is tnally settled by judicial
debermdtntion atd i Hie et wwareds the wonev: o8 such
pierk Hrereal an sl be determiind apons $ fhe Jefendunk a

vt he i andthorbsid ar pogrired by pisle of courk o fake W
1F; for any veassrs e soner shall b apy Hss he bt o
defendnnt; the somd shall soptive the plabtd o ke and
keepr the s goed ab ol dien wnl dhe Heigntion iy Sonlly

b g pladifl in snel wavner and et thaes sb the eoust

%?%%%a%grﬁg.%%_




Sec. 12, Section 12352 of the Code of Civil Procedure is
umended to read:

1255a.  (a) The plaintiff may abandon the procecding at
amy tinee ufter the fling of the eomplying and before the ox-
piration of 30 days after final judement, by serving on de-
fendmiits and filing i conet a writfen foties of such abundon-
nient -+ sk . Failore to eomply with, Bection 1231 of this
code shall constifute an Implied abandenment of the pro.
" ceeding. :

(b) The eourt may, upon motion made within 80 days after
stich abandonment, set wside the abafdoenment if it deter-
mines that the position of the moving pparty has been substan-
tiatly changed to bis detriment in jngtifiable reliance upon
the proceeding and such party ca.umIt. be restored to sub-
stautially the smne position as 1f the priveeeding had not been
contneiteed, ;

fe} Upon the denial of a motion to spt aside such abandon-
went o, iF e sich neotion is fileil, npod the expiration of the
thue for filing suele @ motion, on nwlion of any party, a
Judguient shall he enfered  disatissing the procesding and
awarsdling  the defemdants  heir eosts awl  disborsements ;

sbriel . fieconeralle costs aud dishrsenients shal fnclude 11)

all stecesstry expenses ncured in pr

parving for trial and

during trial, and {2) reasonable attoryey end eppraisod fees

eelually inenrred as a resw’t of he wl
te leke Lhe properiy, whelher such [

eintiff’s deternrination

fex wers incwrred for

serpives readered hefore or afler ﬂ!f;i:prof’-ﬂ(‘iﬁﬂy wHL ern-

weeheed | Thoese costy aud Jishuesene

{5, including vipenses

and atioesey fees, nay be olidmed in add by w cost bill, to be
prepared, seeved, liled , and taxed as o eivi] actions, 5 pree
wideds however; thiat Upon jodgment of disiissal on motion
of the plainiiff, fhe defenduntss atnl ciel of thess sne file
# cost WL shall be filedd within 30 dayd aflter notive of entry
of such Judgmeit 5 $hat sobl eortn aid chnbtesetnenby shadd
et thelnde exponsen theoreed in peepung For drind whepe the
trekibat 3 chstrbaed S e on more peldes fo the thae seb fos
e pretrant eopfeseiec dhothe neding ge; H ne poebrisl eons
Fereree 18 sof the i ot Yo the Beind ofl the petion

(1) FF after the plaiati? faked pofsession of or the e
feadant moves from the property soaght Lo be condemned in
vonplinnee with an order of possesson, the plaintiHl abau-
dons the procesding as fo snel property or o porfion thercof
pr it is determined that the plaintifl dges net bave anthority

to take sueh property o 4 portion ﬂji_-run{' by eminent do-

maia, the eowet shall oxder the plainti

ol such property or such portien th
entithed 1o the possession thereof and o
storl 2% shall be joet for Qwe payment o

ol of the plaiatilf's taking and nse
daptitges for any Tost or Impatrment

to deliver possession
weroof fo fhe parties
hatlh make such provi-
F liinngres avising out
ior the property and
ol value suflered by

the Jund and improvenseats afier the 4ime the plaintiff took
possessient of or the defudant meveil rom the property

§ 1255a

Corment. The purpose and effect of subdivision {e) of Section 1255 is to
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§ 12552

Corment. The purpose and effeet of sudeiivision {e¢) of Section 1255¢ is to

reccupense the defendant for all exXpenses neciessariiy incurred whehever the plain-

tiff fails to carry an eninent domain proceeding through to conelusion, Pacifie
Tel. & Tel. Co. v. Monolith Portland Cement Cp., 234 Cal. App.2d 352, Lb

. Cal. Rptr. 410 (1965); Cak Grove School Dist.|v. City Title Ins. Co.,

217 Cal. App.2d 678, 32 Cal. Rptr, 268 (1963); Kern County v. Galatas, 200 -

Cal. App.2d 353, 19 Cal. Rptr. 348 (1962). Under prior law, reasannble

attornayts fees actually incurred were recoversble irrespective of the

time when the legal services were rendered. [Decoto School Dist, v. M, &

S. Tile Co., 225 Cal, App.2d 310, 37 Cal. Rptr. 225 {1964). . This
construction iz continued and extended to include appraisal fees. Under
O prior law, all other necessary expenses In prepering for trizl and during
trial were subject to a proviso precluding their recovery if the action
was dismissed 40 days or more prior to pre-trial or trial. La Mesa-Spri

Valley School Dist. v. Otsuka, 57 Cal.2d 309, 19 Cal. Rptr. 479, 369

P.2d 7 (1962). This subdivision provides the} such expenses may be
recovered without regard to the date that the| proceeding was abandoned

or dismissed,




ey

Swe. 13, Section 1255b of the Code of Civil Proeednre
is amended to read: ;

1255b. (a} The compensation and damages awarded in
an eminent domain proeceding shall draw legal interest from
the earliest of the following dates; ;

(1) 'The date of the entry of judgment.

(2) The date that the possesxion of the property senght te be
eondemned iy taken or the damage thereto ocgnrs,

{3) The Gate after which the plaintiff may take possession
of the property as stated in an order ining the pleintif te
take for possession,

{4} If the amount deterinined to he probable just compen-
sation on motion aof @ defendant wmade under Rection
1969.05 i not deposited before such date, the 21st duy follow-
$ng the date of the order determining sweh agrount,

{b) Tf, after the date that interest beging to acerue, the de-
fendant continues in zetual possession of |er peceiven renin
insven und nuefity frem the property or| receives renis or
otkher income therefrom attributnble to the period aefler in-
terest beging to arerue , the value of such podsession and he el
amount of such rents or sther income ; imipn and profits shall
be offset against the interest thet aeesies dueing the periad
the defendnnt eontinue: in nedunl pedsowidn on peceiven steh
penin; iesnes and penfits . Thix subdivivion |shall not apply o
interest aeerued under Section 1369.05.

fe) Intevest, sneluding inferest acerned due o posses-

O sion or demaging of the property by the plainkff prior to
the final order in condemnation, and any offset against in-
tevest oy provided in subdivision (b}, shall be azsessed by the
court rather than by jury.

(d) The compensation and damages a arded in an ewi-
nent domain procecding shall ccase to draw inferest on the
earliest of the following dates: :

(1} As to any amotmt depositell porspant to Chapter 1
(comnieneing with Reetion F443 1.268.01) of Title 7.1, the

. date that such amount is withdrawn by the person entitied
@ thereto , or if uot withdrawn, on the dale that judgment h
enfored .

{7} As to any minount deposited  puyrsuant fo Seetion
1260.05, the date of such depusit.

+4

£3) As to any amonnt paid Lde eonpk deposited puranant
to Chapter & (eammeneing with Section ¥ad 1370.01) of Title
.1, the date of such passnent deposit

(1) As to any amount paid to the perjon entitled theroto,
the date of sneh paywent. :
%}#Hﬂ*#dhﬂmﬂﬂ*%%ﬂ%%ﬂ%ﬁﬂﬂwm
peanive #6 fina be dutomn Hed i the st deterin Fropiary b
ing togeiher with the fuil amonst of the betered Hien dre thopo-
on in paid inte eoust for the defendant afier entey of jude-
ment; the date of gueh pavment:




: § 1255b
Comment., Section 1255b states the rules that determine when interest

begins toc accrue and when interest ceases to geerue,

|
In subdivision {8), parsgraphs (2) and (3) are modified, without

substantive change, to conform to usage throughout Title 7.1 {commencing

with Section 1268.01). Paragraph (4) is added to reflect the effect of
Section 1265.05.

Subdivision (b} is changed to clarify ting language. Under the
subdivision, the plaintiff is entitled to o:zzEt sgainet interest (1) the
value of possession and (2) the net amount of rents or other income
received, if such rents or income are attributable to the period after the
date interest begins to accrue. The last sentence of the subdivision is

added toc conform to Section 1269.05.

Subdivision (c) is added to clarify existing law and to gpecify that

the court, rather than the jury, assesses interest, including interest

.constitutionally required as compensation for possession or damaging of

property prior to conclusion of the eminent domain proceeding. The subdivision

also clarifies existing law to specify that the amount of the offset

against interest provided by subdivision (b) is assessed by the court and

to provide, in effect, that any evidence on that issue is to be hearﬁ by

the court, rather than the jury.
Sutdivision (d) is changed to make paragraphs (1) and (3) refer to the

appropriate statutory provisions, Paragreph () is also changed to terminate

intefest, on entry of judgment, upon an amount| deposited pursuant to Chapier

1 (commencing with Section 1268,01) of Title 7.1l. After entry of judgment,

such a deposit may be withdrawn pursuant to Section 1270.05. See the

o B S A ey Ty AT




§ 1255b

Comment to that section. Judicial decisions arne uncertain as to the time

interest ceases on a deposit made pricr to entn

is not withdrawn. See Teople v. Loop, 161 Cal.

P.2d 902 (1958); compare People v. Nelder, 55
Rptr. 196, 361 P.2d 916 (1961). Under

y of judgment if the amount
App.2d lu56, 326

ml.2d 832, 13 Cal.

this paragraph, interest on the emount on deposit terminates on entry of

Jjudgment even though the amount is less than the award. If the amount on

deposit is less than the amount of the award, tie deposit must be increased,

on motion of the defendant, under Section 1268,02, See Deacon Inv, Co. V.

Superior Court, 220 Cal. 392, 31 P.2d 372 (1934

}. Paragraph {2} has been

added to conform to Section 1269,05, which pe

its certain defendants to

obtain an order determining probable just compensation.

Paragreph (5) has been eliminated as unnece

sary. All post-judgment

deposits are made under Chapter 3 (commencing with Section 1270.01) of

Title 7.1 and, hence, are covered by paragraph

{(3). Paragraph (5)

referred to the practice of payment into court | pursuant to Section 1952,

which practice is terminated by the smendment of Section 1552,
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Comment., The proviso to Section 1257 wasg

) §1257
addad in 1877 in connection

with related changes to Code of Civil Procedure Section 1254, which deals

with possession after entry of judgment., See Code Am. 1877-78, Ch, 651,

P. 109, §§ 1-2, Several subsequent changes to

Section 125k have deprived

the proviso of any effect. See Housing Authority v, Superior Court, 18

Cal.2d 336, 115 P.2d 468 (1941l)., The general provision as to fences and

cattle-guards remains in Code of Civil Procedure Section 1251.

Subdivision (b) is the seme as and superspdes subdivision (k) of Code

of Civil Procedure Section 125k, With respect

congtitutionality of the provision, see Los

to the construction and

eles, P, & 3. Ry. Co. v,

Rump, 104 Cal. 20, 37 Pac. 859 (1894).




Qe 150 Tide 7.1 {ecommencing with Soefion 126801} is

added to Part 3 of the Code of Uivil Prog

PITLE 7.1. DEPOSIT OF PROBABLE J
SATION PRIOR TO JUDGMENT; 0B
SENSION PRIOR TU FINAL JUDGMED

dure, to read:

JET COMPEN-
PAINING POS-
NT




§ 1

Note, A Title Ts1 (ct-)nﬁencing with Section 12%8), relating to evidence
in eminent domain and :Lmrerée condemmation proceedings, was added to Part 3
of the Code of Civil Precedure by Section 1 of Chapter 1151 of the Statutes
of 1965, but Section T of Chapter 1151 repeals that title on the operative
date of the Bvidence Code {Jamsary 1, 1967).| The coutent of the repealed
title is superseded by Sectioms 810-822 of the Evidence Code.
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Cusprer 1. DrErosiT oF PROBABLE Just
COMPENSATION PRIOR PO JUDGMENT




§1

|
Comment. This chapter supercedes 005.4 of Civil. Procedure Sections
1243.6 end 1243.7 and those portions of Section 1243,5 that relate to
the deposit and withdrawal of probable jJust compensation. Under this
chapter, the condemmor may deposit an amount determined by the court
to be the proﬁable Just compensation which will be made for the taking
of the property ‘(':anluding any damege incident to the taking) at any
time after filing the complaint and prior the entry of judgment. A

depoelt may alsc be made under this chapter after the original entry
of & judgment iln the proceeding if that } nt has been reversed,
vacated, or set aside by the trial or appellate courte. The deposit
may be made whether or not possession of t.hje proﬁer’cy is to be taken.
This deposit serves several purposes: First, it is a condition to
obtaining an order for possession under Section 1269.01, 1269.02,
1269.03(3), or 1269.05. Second, in most capes, it fixes the date of
valuation. See Section 12L9a. _Tpi_rd.a_ if the deposit ie withdrawn,
interest ceases on the amount withdrewn cn the date of wlthdrawal,
and interest ceases In any event on the amount deposited wpon entry
of judgment. BSee Section 1255b. Fourth, if the deposit 1s withdraewn,
the withdrawal entitles the plaintiff to an order of poasessioﬁ prior
to Judgment. See Section 1269.06. |

The deposit to be made.after judgmwent is not govermed by Chapter
1, but. ist covered by Chapter 3 {commencing vl‘ith Section 1270.0L).

-h3-




1268.01. Order for determining amo?nt of probable just compensation

126841, (a) In any proceeding in eminent domain, the
plaintiff mey, at any time after filing the complaint and prior
{o entry of judgmoent, apply ex parte to he ecourt for an
order determining the probable just compe tion which will
be made for the taking of any parcel of property included in
the eomplaint. Such applieation may alse be made after entry
of judgment in the proceeding if that judgment has been
reversed, vacated, or set aside and no other judgment has been
entered. Upon, snch application the court 11 make and enter
its order determining the amount of such robable jost com-
pensation. :

(b) At any time after the making of the prder, the plaintif
may deposit the amount specified in the order. HQuch deposit
may he made whether or not the plaintiff| applies for, or is
authorized by law to apply for, an order |for possession.




§ 1268.01

Comment. Section 1258.01 restates thq substance >f Code of Civil Pro-
cedure Section 1243.5(a). In contrast with that section, however, the
application and deposit may be made without regard to an order for posses-
sion. See the initial Comment to this chapter.

The words "any parcel of property inelyded in the complaint" have
been used to make clear thet a depoeit may Ye made for ome parcel only even
though, under Code of Civil Procedure Sectign 124k, several parcels may
be included in the one complaint. See Weilbr v. Superior Court, 188

| Cal. 729, 207 Pac. 247 (19e2).
f As used in this section and in this chepter, "compensation" refers

to all elements of conpensatior, including the value of the property actually
O taken end any severance or other damages less- thoge special berefits, if
any, that are required to be offset egainst such damages. gee Code of Cdvil

- Procedure Section 1248. The phrase is aleo intended to coincide in meaning

vith the phrase "just compensation for such thking and any demege incident
thereto” in Section 14 of Article I of the Comstftution 5f Califormia.




i268.02. At any time after the court made an order

" determining the amount of probable just lcompensetion, the #
court may redetermine the amount upon motion of the plain- f
tiff or of any party having an interest in| the property for -
which the deposit is made. If the court| redetermines the N
amount after entry of judgment and before that judgment

has been reversed, vacated, or set aside, it|shall redetermine

the amount to be the amount of the judgment, If the plaintif®

has taken possession or obtained an order for possesgion and

the court, on redetermingtion, determines that such amount is

larger than previously determined, the court shall order the

amount, previously deposited to be inereased [accordingly. After

any amount deposited pursuant to this ehapter has been with.

drawn by a defendant, the court may not redetermine probable '
just compensation to be leas than the total amount already
withdrawn, .




§ 1268.02
Comment. Section 1268,02 restates the substance of Code of Civil
Procedure Section 1243.5(d) except that reference to the order for possession
is eliminated. As to the duty of the plaintifif and the powers of the court

to maintain the deposit in an adeguate amount,| see G, H, .Deacon Inv. Co. V.

Superior Court, 220 Cal. 392, 31 P.2d 372 (1934); Marblehead Land Co. v.

Superior Court, 60 Cal. App. €4k, 213 Pac. 718 (1923).

Section 1268.08 provides for recovery of any excessive withdrawal
a.ftef final determination of amounts in the eminent domain proceeding., No
provision is made for recovery, prior to such final determinetion, of any

amount withdrawn,




Y

1268.03. Serwice of notice of depbsit

|

. |
L8083, IF the plaintifT teposits the amount determined by
the court, the plaintiff shall srve a moliee that the deposit
has been made om all of the other pariies to the proceeding
who have an ioterest iu the property for which the deposit
Wwas made. Service of sach notice shall be mage in the manner
providled in Seetion 1269.94 for service of an order for pos-
sossiorl, Serviee of an order for p<ssession thai reeites the
amourdt deposited pursnant to thig chapter is sufficient eom-
' pliance with the requiremend; of thix section.

wijEhn




§ 1268.03
Comment., Section 1268,03 is new. It re%uires that notice of the
deposit be given in all cases to facilitate w%thdrawal of the funds by the
defendants.
Sections.1269.01 and 1269,02 require that |information respecting the
deposit be recited in any order for possession under one of those sections.

This section dispenses with separate notice of the deposit if such an order

is cobtained and served.




o 1268.04. aApplication for withdrawal of deposit

1268.04. {a) Except as provided in sphdivision (b), after
the plaintif has deposited the amount determined by the
court, any defendunt who has an interest in the property for
which the deposit was made may apply [to the eourt for the
withdrawal of ali or any porticn of the amount deposited. The
applieation shall be verified, set forth the applicant’s intereat
in. the property, and request withdrawal |of a stated amount.
The applicant shall serve a ecpy of the application on the
plaintiff.

(b} Application for withdrawal after entry of judgment
shall be made under the provisions of Seetion 1270.05 unless
the judgment has been reversed, vacated, or set aside and no
other judgment has been entered. ‘

.

Comment. Section 1268.04 restates existing law. It
is derived from Code of Civil Procedure Section 1243.7(a) and {c).
After entry of judgment, providing the judgment entered has
not then been reversed, vacated, or et aside, application for

withdrawal is made under Section 1270.05, rather than under this

section.




" 1268.05. Withdrswai of deposit

1268.05. (a) Subject to subdivisions {¢) and (d) of this
section, the court shall order the amount requested in the ap-
plication, or sueh portion of that amount as the applicant may
be entitled to receive, io be peid to the applicant. No with-
drawal may be ordered astit 20 dayve afte service of a copy
of the appiieailon on the plaintitf, or until the time for all
ohjections has expired, whichever is Iater.

(b) Within the 20-day period, the plaintif may file objec-
tions to withdrawal o the grounds: :

(1) That other parties to the proceeding
lieved to have interests in the property ; or

{2) That an undertaking should be filed by the applieant as
provided in subdivision {e) of this seetion or in Section
1268.06, or that the amouut of such an underteking or the
sureties thereon are insufficient.

(¢} If an objection is filod on the ground that other parties
are known or believed to bave interesls in the property, the
plaintiff hall serve or attempt to serve ou guch other parties a
notice that they may appear within 10 dayR after such service
and object to the withdrawal. The notice shall advise sach par-
ties that their failure to object will resull in waiver of any

are known or be-

subdivision (e} of Seetion 1269.04 for s
possession. The plaintiff shall report to the court {1) the names
of partics served and the dates of service, and (2) the names
and last known addresses of parties whe haye neither appeared
in the proceeding nor been served with p
plaintift was unable to serve personally.
serve parties whom the plaintiff has bee

Section 1269.04 shall have no claim against the plaintiff for
compensation to the extent of the amount withdrawn by all
applicants. The plaintiff shall remain liable to parties having

rights vf such parties under Section 1268.08.

{d) M any party objeets to the withdra)
tiff so requests, the court shall determine, upon hearing, the
ainounts to be withdrawe, if any, and by whom.

(&) IT ihe court determines that an applicant is entitled
to withdraw any portion of a deposit that another party elaims
or to which ancilier person may be entitle, the conrt may re-
nuire the applieant, before withdrawing gnch portion, to file
an undertaking, The wndertaking shall secure payment to sueh
party or person any amount withdrawn that exeeeds the
amount Lo which the applicant is entitled as finally determined
in the eminent domain proceeding, together with legal interest
from the date of its withdrawal. If withdrawsl is permitted
notwithstanding the lack of personal serviee of the application
for withdrawal upon any party to the proceeding, the court
may also Tequire that the undertaking indemnify the plaintiff
apainst any lisbility it may ineur under subdivision (¢). The
midertaking shall be in sueh amount as i fixed by the court,
but if cxecuted by am admitted surety [insurer the amount
shall not exceed the portion elaimed by the adverse claimant
or appeariny to beleng to another person..If the undertaking
is exeented by wwo or more gufficiont sureties approved by the
court, the amount shall not exceed donble such portion.

{f} Unless the undertaking is required primarily because
of an issue as to title between the applieant and another party
or persow, if the undertaking is exeeuted by an admitted surety
insurer the applicant #ling the andertaking is entitled to
recover the preminm paid for the underteking, but not to ex-
ceed 2 percent of the face value of the undertaking, as a
part of the rceoverable costs J:,;}%imine t domizin proceeding,




S 156,05
Coment. Section 1258.05 is based on Code of Civil Procedure Section
ﬁh3.7(a), (e}, (&), (e), and (F). Un.like;l the section om which it is
based,Section 1258,05 docs not forbid w:l.thn!}mwal of any porsicn of the
deposit if notice of the application cannot be personally served upon
all parties. The section permits the ¢ to exerciee 1te discretion
ag to withdrawal in such cases &nd as to requivement of an under~
taking. i
Nothing in this section preclﬁdeﬁ wittﬁrawal of the deposlt upon
stipulation of all parties having an mter%st in the property for which
the deposlt wes made.
Subdivision (£} has been added to permit recovery of the bond
premium as cos;ts in the proceeding unless the necespsity for the under-

taking arises primarily from an issue of tiktle. For use of the same

distinction in assegeing the coste of apportiomment proceedings. See
Code of Civil Procedure Section EM»»Beoiale v. Nogarr, 181 Cal. App.2d
312, 5 Cal. Rptr. 247 (1960). \




1268.06. Security when amount in excesg of original deposit
is withdrawn i

1268.06. (a) If the amount originally | deposited is in-
‘cressed pursuant to Section 1268.02 and fthe total amount
Ssought to be withdrawn exceeds the amonnt of the original
deposit, the applicant, or each applicant if|there are two op
more, shall file an undertaking. The unde ing shail be in
favor of the plaintif and shall secure payment of any
amount withdrawn that exeeeds the amonnt th whieh the appli-

eant is entitled as @nally determined in the eminert domain
proceeding, togethor with legal interest from the dute of its
withdrawal, If the undertaking is. execute by an admitted
surety insurer, the undertaldng shall be in the amount by
which the total amount to be withdrawn expeeds the amount
originally deposited. M oxpented by two or more sufficient
sureties approved by tie court, the undertaking shall be in
doubie sueh umount,

(b} If there are two or more applicants, the applicanis, in
lien of filing separate undertakings, may jointly file a gingle
underteking in the amount reguired by subdivision (a).

(e} The plaintiff may waive the undortaking required by
this section or may consent to an undertaking that is Jess thap
the amonnt stated by this section,

(d} If the undertaking is executed by an|admitted surety
insurer, the applicant filing the undertaking may recover the
premium paid for the undertaking, but not td exceed two per-
cent of the fave valnegd the undertaking, as a part of the re-
coverable costs in the eminent domsin proceedipg.,

Camment. Section 12568.06 is the same in substance as
subdivision (b) of Code of Civil Procedure Section 12U43.7.
Withdrawal by one or more defendants gf an amount in excess
of the original deposit is possible if the deposit has been

increased as provided for by Section 1268.02.




1268.07. Withdrewal waives all defenses except claim to
greater compensation

126807, 1f any portion of the money deposited pursuant to

this chapter is withdrawn, the receipt pf any such money shall

- gonstitnte a waiver by opoeration of'flaw of all claims and
defenses in favor of the persons receiving sueh payment except

a elaim for greater eompensativu. Any amount so pail to any
party shall be credited wpon the jullgment in the eminent
domain proceeding. - -

Comment. Seciion 1268.07 restates the substance of
subdivision (g) of Code of Civil Procedure Section 1243.7.
In addition to waiving ;laims and defenses other than the
claim to greater compensation, withdrawal of the deposit
also entitles the plaintiff to an ¢rder for possession. See
Section 1269,056, Cf. People v, Guiierrez, 207 Cal. App.2d

O 759, 24 Cal. Rptr.":’til (1962).

<5
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1268.08. Repayment of amount of exgess withdrawal

1268.08,  Auny amount withdrawn by a party in exeess of the
amount to wheh he i entitled as finally |determined in the
erninent domain proceading shall he paid tg the party entitled
to suel amount, togeiber with logal interedt from the date of
its withdrawal. The court i which the emineni domain pro-
eeeding s pending shall cuter judsnent crordingly. If the
Judgment. 3s 1ot paitt within 30 days alter [its entry, the court
may, on moetion, enler judgment against the sureties, if any,
Ffor such amonnt and interest.

.

Comment. Section 1268,08 restates the substance of

gubdivision {h) of Code of Civil priocedure Section 1243.7.




Ml A Lt

1268.09. Amount of deposit or withdrawsl inadmissible in evidencs

1268413, Neither the amount (]nposite&l nor any amount

withdrawn parsuant to this chapter shall
or referred to in the trial of the issne of o

Coxment. Sectiom 1268.09 restat

e given in evidence
pensalion.

tes the substance of subdivision

(e) of Code of Civil Procedure Section 12h3.5.




1068.10. Deposit in State Treasury unless otherwise required

1968.10. {a) When money 1s deposited as provided i_n this
ehapter, the court ghall order the money LT be dupom_tm_i in the
Qtate Treasury or, apun written request f the pl_amtﬂf f‘Eled
with the deposit, in the eonnty treasury. {f money 18 deposited
in the State Treasury pursnant to this section, it shall be
held, invested, depaosited, and dishursed in the manner specl-
fied in Artiele 9 (commencing with Sectioft 16425) of Chapter
2 of Part 2 of Mivision 4 of Title 2 of the Covernment Code,
sl interost earned or other inerement derived from its invest-
mont shall be apportioned and disbursed in the mainer apeel-
fird in that artiele. _ _

(b) As between the parties to the pr ceeding, mouney de-
posited pursnant to this chapter shal} rempin at the Tisk of the

plaintiff nntil paid or made payable to {lte defendant by order

of the coutt.

Comment. Subdivision (a) of Section 1268.10 is the
same in substance as Code of Civill Procedure Section 1243.6.

Subdivision (b) is based on the Pirst two sentences of

subdivision (h) of Code of Civil Procedure Section 125k,




Cuarten 2. Possussox Pror 7o J UDGMENT
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1269.01. Possession by public entity Zor right of way or
reservoir '

1260.01. (a) In any proceeding in eminent domain brought
by the stale or a coundy, city, district, or other public entity
to acquire {1) any right of way or {2) lunds to be used for
reservoir purpoescs, the plaintilf may take wssession of the
property or property interest in accordance ith this section.

(b} Atany time after filing the complaint and prior to entry
of judgment, the plaiutiff may apply ex parig to the eourt for
an order for possession. Such application alse may be made
after entry of judgment if that Judgment hgs been reversed,
vacated, or set aside and no other judgment has been entered.
The court shall anthorize the plaintiff to take| posseasion of the
properly if the court deterinines that the plaintif:

(1) Ts entitled to take the property by emihent demain ; and

(2) 1llas deposited probable just compensa ion in aceordance
with Chapter 1 (eommencing with Section 12G68.01).

(e} The order for possession shall:

(1) Recite thal it has beert made under| this seetion and
Articie I, Section 14 of the Censtitution of (alifornia.

(2) Deseribe the property and the estate|or interest to be
acequired, whieh description may be by reference to the eom-
plaint. '

(3) State the purpose of the condemnation,

{4) State the amonnt deposited as proballe just compensa-
tion in aceordance with Chapter 1 (commeneing with Section
1268.01). ﬁ

{5) State the dale ufter which the plaintift is authorized to
take possexsion of the property. Unless the| pluintiff reqoests
a later date, such date shall bhe the earlickt date on which
the plaintiff would be entitled to take possession of the prop-
erty if serviee were made under Section 1269.04 on the day the

order is made.




Conment. This chapter provides for

orders for possession prior

to judgpent, ond supersedss Code of Civil Procedure Sections

12k3.4 and 1243.5. Orders for possession

governed by Chapter 3 (commencing with Section 1270.1).

of Section 1269.01 restates the substanc
Section 1243.4. The words "the State or

other public entity" have been substitut

or & county, or & municipal corporation,'

subsequent to Judgment. -are

Subdivision (a)
of Code of Civil Procedure
county, clty, district, or
for the words "the State,

r metropolitan water district,

municipal utility district, municipal water district, dreinage, irriga-

tion, levee, reclamation or water conse
‘public corporation.” The new language
sﬂvernenta.l entities, agencien, ﬁr officel
or lands for reservoir puarposes, whether 1

a fee, easement, or other interest.

Subdivision (b) restates the substance of subdivision {(a) and a

portion of subdivision (b) of Code of Civi
The ex parte procedure for obtaining the o
contimation of existing law.

Subdivision (c) is the same in subs
Section 1243.5(b), except that the requir
suthority bas been added. The requirement

wlth similar orders obtained under Sectiorn

tion district, or similar

gseB all proceedings by

"8 to acquire rights of way
the interest to be acquired is

1 Procedure Section 1243,.5.

rder for possession is a

ce a8 Code of (ivil Procedure
nt that the order recite its
ie intended to avoid confusion

1269.02.

With respect to the appellate relief ?v&uable as to orders for

possession, sse the Comment to Section 126

b, 02,




1269.02. Possession where plaintiff’s d‘le‘cemination of necessity .
is conclusive. '

1269.02. {a) In any proecedmg in efpinent domain in
which the resolution, vrdinance, or deela.ralfon of the plaintiff
18 made conelusive evidenes of the public necessity for taking
the property (whether by subdivision (2) of Code of Civil
Procedure Section 1241 or by a statute applicable to the par-
t{eu]ar ageney, entity, or officer), the plaintiff may take posses-
sion of the property or property interest in aceordance with
Lhis seetion. , |

(b} At any time after fiting of the complaint and prior to
the entry of judgment, the plaintiff may ap Yy ex parte to the
conrt for an order for possession. Such application also may be
made after entry of judgment if that judgment has been re-
versed, vacated, or set aside and no other judgment bas been
entered. The conrt shall authorize the plajntiff to take pos-
igiun of the property if the court determines that the plain-

(1) Is entitled to take the property by eminent domain;

{2) Hes adopted or made & resolution, ordinance, or declara-
tion that is conclusive evidence of the publip neeessity for such
taking ; and

(3) Has deposited probable just eompensation in accordance
with Chapter 1 (commeneing with Section 1268.01).

{¢)} The order for posgession shall:

{1} Reecite that it has been made under
to the resolution, ordinance, or declaratipn authorizing the
taking. :

{2) Describe the properly and the estate or interest to be
acquired, which deseription may be made by reference to the
eomplaint,

{3} Btate the purpose of the condemnatiy

{4} State the amount deposited in accorflance with Chapter
1 {ecommenecing with Section 1268.01).

(5) State the date after which the plaintiff is anthorized to
take possession of the property. UTnless the plaintiff requests
a later date, such date shall he the earliest date on which the
plaintiff would be entitled to take possession of the property if
serviee were made under Scetion 1269.04 op the day the order
is made,

(3} At any time within 20 days after being served with an
order obtained pursuant to this seetion any owner or veenpant
of the properiy may move for a stay or vaeation of the order.
On sueh motion the eonrt shall; .

{1} Stay the effoct of the order if the conrt determines that
the hardship to the owner or occupant of having possession
taken clearly outweighs any need of the plaintiff for earlier
possegsion. Sueh stay shail be for a reasonpble time, but shall
not excend % days fron the date of serviee of the original
order for possession npon the moving party

(2} Vacate the order if the court determines that the plain-
$ff is not entitled to take the property by eminent domain or
that the taking is not provided for by a rdmolutien, ordinanee,
or declaration that is eonclusive evidence pf the public neces-
sity for the taking,




Corment.  Section 1269.02 is new.

Subdivision {a). BSection 1269.01 pr-::vidles for possession prior t2
judgnent if the taking is far right of way o:ir regservolr purposes.
|

- L3 |
gection 1269.02 provides for possession prior to judgment--whatever the

purpose of the acquisition-~if the proceeding is authorized by &
resolution, ordinence, or declaration that is conclusive evidence of
the public necessity for taking the property. These two sections and
" gection 1269.03 are not mituslly exclusive. In & proceeding falling
within more‘ than one of the sections, the intiff mey elect the
gection under which to obtain possession prior to judgment.
Subdivision {(2) of Code of Civil Proce Section 1241 and other
statutes give a conclusive affect to the repolutions and ordinances of
various public entities. Under these statutes, the procedure stated

in Section 1269.02 is avallable to the followlng agencies and entities:
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STATE OF CALIFORNIA
Agsrcy

University of Califcrnia
State Pub. Works Bi.
State Housing Coum'n
State Iands Comm'n
State Hwy. Comm'n

Cal. Toll Bridge Auth.
Dep't of Water Resourcee

Dep't of Water Resources
{Central Valley Projlect)

8tate Reclam. Bd.

LOCAL PUBLIC ENTITIES

County

City

§ 1269.02

STATUTE

ETUC. CUI]F § 23182

GOVI. CODE § 15855

HEALTE & SAF. CODE § 34878
PUB. RES.| CODR § 6808

STS. & H¥S. CODE § 103

STS. & . CODE § 30k0h4
WATER § 251
WATER CODE § 11582

WATER CCLE § 8595

CODE CIV. PROC. § 1241(2)

87s, & BIYS. CODE § 4189
(Street ning Act of 1903)

STS. & HBYS. CODE § 6121
(Improvement Act of 1911)

878, & HIYS. CODE § 11L00
(Pedestrian Mall Iaw of 1960)

CODE CIV. PROC. § 1241(2)

GOVT. § 38081
(Park and Playeround Act of 1909)
(Street ning Act of 1903)

STS. & IMYS. CODE § 4189
§78. & HHYS. CODE § 6121

' (Improvement Act of 1911)

ST8. & . CODE § 11400

{Pedestrinn Mall law of 1960)




LCCAL FUELIC ENTITIES (contirued}

ENTITY
City

OTHER PUBLIC ENTITIES
County Sanitation Dist,

Irrigation Det.
Public Utility Dist.

Rapld Transit Dist.
Sonitary Dist.

Schoal Dist.

Transit Dist.

Vinter Dist,

Son Franeises Harbor
Harhor Improvement Dist.
Harbor Dist.

Port Dist.

Recreationsnl Barbor Dist.
River Por; Dist.
Swall Creft Harbor Dist,

San Disgo Unified Port Dist.

Jolnt Munl. Sewage Disp. Dist.

Regiomal Sewa_ge Disp. Dist.

Elm

§ 1269.02

STATUTE

(Acquisitions for parking districts).

STS. & #ms, copz §§ 31590, 31592

CODE CIV.
CODE CIV.
COLE CIV.

L2 § 71604

1 Water District Iaw of 1911)

APP, § 20-12(7)
1 Water District Act of 1911)

PROC. § 1241{2}
PROC. § 1241(2)
PROC, § 12hk1(2);

PUB. UTIL. CODE § 1640k

CODE CIV.
CODE' CIV,
CCLL: CIV,
CoDE CIV,

CODE CIV,

PrROC. § 1251(2)
PROC. 5 1241(2)
PRCC. § 1241(2)
PRGC. § 12h1(2)
PRCC. § 1241(2)

HARE. ¢ JAV, CCIT § 1S1Y

HARB, &

V. CODE § 5900.4

HARB. & MAV. Ccone-§.6076

V. CODE §§ 6590, 6593,
ed)

V. CODE § 6896

HARB. & IFW. CODE § 7147

HARB. & NAV. COLE APP. § 27

HRALTH 2

574006 {

HEALTH &
(repeal

SAF. CODE §§ 57k0.01,
repealed)

SAF. COLE §§ 5991, 5998

ed)




OTHER TURLIC ENTITIRS (continued)
ENTTHY
Regional Paulk Dist.

Reglonel Snoreline Park and
Foercetion Dlst.

Municipel Utility Dist.

cvapsit Dist.(Alamede or
Centra Costa Countles)

S.F. Day Arvea Rapid Transit Bist.
Orange County Transit Dist.

Stockbton Metropolitan Transit
Dist.

tarin County Transit Dist.
San Diego County Transit Dist.

Santa Barbara Metrupolitan
Transit Dist.

Los Angeles Metropclitan Auth.
Fresnn Metropoliten Transit Auth.
West Boy Repid Translt Auth.
Joint Hiphway Dist.

Aridge & Highway Dist.

Parking ﬁist.

Water Replenishment Dist..

Ameriesn River . Flood Control
Dist.

Antelope Valley-East Kern
‘Water Agency

Crestline-Ia:~ Avccvhead
Water Agency

Desert Water 'Agency
Donner Summit Public ULility Dist.

1assen-Modoc County Flood. .
Ccont. & Water Conaserv. Diet.

PUB.

Fus.

FUB.

FUB.: UTIL,

PUB-
PUB.

PUB.

ST8.
815,

S8,

WATER

WATER
WATER
WATER

WATER CODE AFP.
WATERH

WATER CODE APP.

-65~

§ 1269.02

STATUTE
RES. CODE § 5542
RES. CODE § 5722 (repealed)

UL, COLE § 12703

UTIL, COLE § 25703

copE § 28954
CODE § ko162

UFIL.

UTIL, CODE § 50162

11,. (ODE § 70162
- coDE § schoe

1. CODE § 96002

UTIL. CODE APP. 1, § 4.7

UTIL, CODE APP. 2, § 6.3
UTIL. COLE APP. 3, § 6.6
& INYS. CODE § 25052

& HIYS. CODE § 27166

& BWYS. CODE § 35401.5
COLE § 60230{8)

COLE APP. § 37"'23

CODE APP. § 98-61(7)

CODE APP. § 204-11(9)

§ 100-15(9)
§ 58-3
§ 92-3(r)

t CODE AFP.
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¥

e

OTHER PURLIC ENTITIES {continued)

ERTITY . STATUTE

Mendocine County Ficod Cont. WATER CODE APP. § Sk-3(f)
& Water Conserv. Dist. i

Metropolitan Water Dist. WATEFR ApP, § 35-U(5)
Morrison Creek ¥lood Cont. Dist. VGATER CODE APP. § T1-3(f) (repealed)
Olivehurst Public Utility Dist.  WATER CODE APP. § 56-3

E APP, 1§ 40-2{8)

Plumas County Flood Cont. WATER CODE APP. § 88-3(f)
& Water Conserv. Dist. S . '

Orange County Water Dist. WATER C

San Dieg> County Flood Conirol WATER CODE APP. § 105-6(12)
Dist. '

San Gorgsnin Pass Water Apency WATER CODE APP, § 101-15(9)
San Mateo County Flood Cont. Dist. VATEF CODE APP. § 87-3(8)

Santa Cruz County Flood Cont. WATER CODE APP. § 77-24
& Weter Consery. Dist.

Sierra County Flood Cont. & WATER CODE AFP. § 91-3(f)
Water Conserv. Dist.

Siskiyou County Flood Cont. WATER COIE APP. § 89-3(f)
% Water Conserv. Dist.

Sonoma County Flood Cont. WATER CODE APP. § 53-3(f)
& Water (Qonserv. Dist.

Tehama County Flood Cont. WATER COLE APP. § 82-3(£)
& Water Conserv. Dist.

Upper Santa Ciare Valley Water WATER CODE AFP. § 103-15(7)
Agency

Vallejo Ssnitation & Flood WATER CODE APP. § 67-23
Cont. Dist. :
Yolo County Flood Comt. & WATER CONE APP. § 65-3(2)
Water Conserv. Dist. ‘
Bethel Island Munleipal Cal. Stats. (lst Ex. Sess.) 1960, Ch. 22,
~ Improvement Dist. § 80, p.[333, CAL. GEN. IAWS ANN.

Act 5239¢ {Deering Supp. 1965)

Brbarcadero Municipal Tmprovement Cal. Stats. {lst Ex. Sess.) 1960, ch. 81,
Dist. = § 81, p. |47, CAL. GEN. IAWS ANN.
Act 5239¢ (Deering Supp. 1965)




_ § 1269.02 .
| OTHER PUBLIC ENTITIES {Continued) - a
ENTITY . STATUTE |

Estro Municipal Improvement Dist. (Cal. Stats. (1s‘t Ex. Sems.) 1960, Ch. 82,

§ 81, p. , CAL. GEN, IAWS ANN. Act
52394 (Deering Supp..1965)

Falrfield-Suisun Sewer Dist. ¢al. Stats. 1951, Ch. 303, § 34 p. 555,
CAL. GEN.IIAWS ANK. Act 7551a (Deering
Supp' 1964)
Guadalupe Valley Municipal Cal. Statd, 1959, Ch. 2037, § 80, p. 4710,
Improvement Dist. CAL. GEN. |LAWS ANH. Act 5239b (Deering
Supp. 1963)
Montalvo Municipsl Improvement Cel. Stats. 1955, ch. 549, § b5, p. 1018,
Dist. CAL. GEN. LAWS ANN, Act 5239a (Deering
Supp. 1965}

Mt. San Jacinto Winter Park Auth. Cal. Stats. 1945, Ch. 1040, § 4.9,
(Deering Supp. 1965)

Solvang Municipal Improvement - Cal. Stata. 1951, Ch. 1635, § 45, p. 3680,
Dist. CAL. GEN. |IAWS ARN. Act 5239 (Deering
&IPP' 1964) .

The procedure will also be availnble to other entities or agencies
vhose resolution or ordinance 1s rede conclugive evidence of the public

necessity for taking the propertjr.
Subdivisions {b) ard {c)}. These subdivisions are patterned after

Code of Civil Procedure Section 12u3.5(a) and (b).




O

§ 1269.03

Subdivision (@), This subdivision provideg a new procedure by which

the property owner may contest the granting of the srder for possession.

For the source of this provision, see Recommendatiosn and Study Relating

to Teking Possession and Passage of Title in Eninent Domain Proceedings,

3 CAL, LAW REVISION COMM'N, REP., FEC. & STUDIES, B-7, B-1% (1961). See

als> Darbee v. Superior Court, 138 Cal. App. 710, 33 P.2d 464 (1934).
An appeal may not be taken from an order authorizing or denying
possession prior to entry of judgment. Mandainus, prohibition, osr certiorari

are the appropriate remedies, See Central Contra Costa Sanitary Dist, v.

Superior Court, 34 cal.2d 85, 215 p.24 hé2 (1950); Weiler v. Superior

Court, 188 Cal, 729, 207 Pac., 247 (1922); 8tate v. Superior Court, 208

<:> Cal, App.2d 659, 25 Cal. Rptr, 363 (1962); Ciiy of Sierra Modre v.

Superior Court, 191 Cal. App.2d 587, 12 Cal. Rptr. 836 (1961). However,
the order for possession following entry of judgment is an appealable

order. San Francisco Unified School Dist. v, Hong Mow, 123 Cal. App.2d

668, 267 P.2d 3h9 (1954); Housing Authority v. Forbes, W7 Cal. App.2d

358, 117 P.2d 722 (1941), These rules have nof been changed in connection
with this section, or with Sections 1269.01 and 1269.03. Existing writ
practice, rather than appeals, 1is continued as o orders made under

subdivision (d) of this section and under Section 1269.03,




1269.03. Possession in cther cases

1269.03. {a) In any vproceeding i eminent domain
browght by or on benalf of auy publie entity, publie utility,
eomman earrier, or publis servive corpgration to aequire any
property or properiy interest, the plaintiff may obtain an
order for possession of the property or property interest in
aceordanee with this veetica ;

(b} At any time after fling the complaint and prior to
the entry of judgment, the pluintifl may apply to the eourt for
an order for possession. Beeh applicativn alse may be made
after entry of judwmoent if thal hidement has been Teversed
vacated, or set aside and vo other judmhm}t has bean ﬂnter{*di
The applieation shall be wade by notieed, motion, and the notiee
of motion shall be served in the same manuver as an order for
possession is served under Seetion 1269.04.

{(e) On hearing of the moticn, the c&urt shall consider all
relevant evidence, including the schedulp or plan of operation
for execution of the publie improvement and the situation of
the property with respeet fo <uch schedule or plan, and shall
make an order that authorizes the pluintiff to take possesgion of
the property if the eourt determines thatl:

{1) "The plaintift is oniitled tu take thje property by eminent
domain ; b

(2} The need of the plaintiff Tor possession of the property
ontweighs any bardship the owner or oci:npant of the property
will siiffer if possession s taken ;

{(3) The plaintiff has deposited probable just compensation
in aceordance with Chapter 1 {commeneing with Section
1265.01) ; and

(4) If the plaintiff is not & public entity and is a publie
utility, common carrier, or publie selrw;iuo corporation, the
publie neeessity of the praposed improvement is evidenced or
snpported by a eertifivate of prblie ‘sovenionce and necessity
issued by the Publie U tilities Commissipn under the provisions
of the Public Ttilities Code. ;

(dy The date after which the plaintiff is authorized to take
possession of the property shall not beiless than 30 days after
ihe making of the order and rmay be any later date specified by
the plaiutiit. :



§ 1269.03

Comment. Section 1260.03 1s new.

Subdivision {a). This section provifes a procedure for obteining

posseasion prior to judgment in case 1u thich such possession might not
be obtainable under Sections 1269.01 or 1%69.02. T™e words "the State

or & county, city, district, or other pubh.ic entity" include all govern-
mental entities. The words "public utili*y, common carrier, or public
service corporation” include business en‘tities subjected to public regu- -
lation by provisions of the Public Utilit*es Code and court decisions.

Subdivisions (b) and {(c). Subdivisions (b) and (c) are patterned

after provisions in other states which provide for obtaining possession
prior to judgment by noticed motion procedure and which require the
plaintiff to show a need for such posseseion. See, e.g., ILL. REV. STAT.

1957, ch. 47, § 2.1; Dept. of Pub. Works d Bldgs. v. Butler Co., 13 Ill.2d

537, 150 N.E.2d 124 {1958). These subdivisions providé for determination
of the motion in keeping with motion practice generally. Paragraph (4)
of subdivision {c¢) Limits application of the section to those cases in

which the Public Utilities Commisslon has issued 1ts cextificate of

public convenience and necessity applicabye to the proposed project or

improvement. See Publiec Utilitlies Code Seption 1000; San Diego Gas &

Electric Co. v. Lux Iand Co., 194 cal. Apper k72, 14 Ccal. Rptr. 899

(1962). |
Subdivision {d). This subdivision 15:1 based on Code of Civil

Procedure Section 1243.5(b)(4). As fhe or{liler is obteined by regularly
noticed motion, however, the period specif!;ieﬂ ie computed from the date
of the order, rather than the date of its i_aervice.

With respect to the appellate relief ia.vailable a8 to orders for

possession, see the Comment to Section 1260.02.
-70- !




1269.04, Service of the order for possession
: !

126904, (a) As wmsed in this sectivd, *“‘record owner”’
means hoth (1) the person in whom the Yogal title to the fee
appears to be vested by duly recorded depds or other instro-
ments and {2) the persen, if any, who has an interest in the
property nnder a dily recorded lease or agreement of purehase.

(b} At least 30 days prier to the time possession is taken
pursnant to an order for possession obtained pursuant to this
chapter, the pluintiff shall serve a cipry of the order on the
reeord owner of the property amd on the oecupants, if any.
If the order was obiained under Seetion 1269.07 or 1269.08, the
sonrt may, for gond canse shown on ex| parte application,
shorten the time specified in this subdivisioh to a period of not
lesy than three days.

(e) Service of the order shall be made by personal serviee
unless the person on whom serviee is to be made has previously
appeired iy the procecding or boen served wWith simmons in the '
proceeding, 1f the person bas appeared or been served with the
summeons, service of the order For possesside may be made by
mail upon such person and his attorney of rcord, if any.

(1} If a person requived to be personally served resides out
of the state, or has departed from the state pv cannot with due
diligienee be foind within the state, the plainiiff may, in lien of
such personal service, send a copy of the order by registered or
certificd wail addressed to guch person ht his last known

( } address,
(e} The vourt may, for good causce showd on ex parte apphi-
eation, anthorize the plaintiff to take possession of the property

without serving a copy of the order for prossession upon a
record owner not seeupying the property,

(£) A single service upon or meiling to pne of several per-
sqnsth.-wing & common business or residenpe adedress is suffi-
vient. ,




e

§ 1269.0k4

Comment, Section 1269.04 is the sere in substance as Code cf Civil-
Procedure Section 1243,5(c), except the perigd of notice has been
increased from 20 to 30 days. The requirement that an affidavit be
filed concerning service by mail has been eliminated, Subdivision (£)
is a clarification of e sentence in the firsy poragraph of Section 1243.5(c).
The term "address" refers to a single residential unit or place of buginess,
rather than to several such units or plﬁces that may happen to have the
same street or ypostecffice "address." For exsmple, each apartment is
regarded as having a separate address although the entire aparitment house

mgy heve a single street address,




1269,05. Deposit and possession oh motion of certain defendants

1260.05.  {a) 1f the property to be taken is a dwelling con-
taining not more than two residential nnils and the dwelling or
one of its wirits is oeenpied s his resideney by a defendant, and
if the plaintif has not deposited probahie jnst emmpensation
in necordunce with Chapler 1 {ecommencing with Seetion
1268.01), sueh delendant may nwve thy eourd for an order
determining the amonnt of sneh compensation. The motion
¢hall be heard and determined in the sare manmer as a motion
made to modify an existing depesit wler Section 1268.02,

(b)Y The epurt shall enter s order det Lpmining the probable
just compensation and adlorizing the [plaintif to take pos-
session of the property 30 duys after the date the plaintiff
deposits the determined amount in dee rdanee with Chapter
1 {(commencing with Seetion 1268.01). [If the deposit i not
made within 20 days after the date of the order, the eom-
pensation awarded in the proceoding to the moving party shall
draw legal inferest from the 2Ist day pfier the date of the
order. .

(e} Tf the procecthing s abandoned by the plaintif, the
amount of sueh interesi may be receversd as costs in the pro-
ceeding in the manner provided for the recovery of other eosts
and dishuesements on abandonment, 1f, in the proceeding, the
court or a jury verdict oventually determines the compensation
that would have been awarded io the mdving party, then such
interest shall be computed on the amount of such award. If no
such determination is ever made, then lsuch interest shall be
computed on the amonnt of probable jukt eompensation as de-
termined on the motion. The moving party shall be entitled to
the full amennt of such interest withqut offset for rents or
other ineowe received by him or the value of his continued
posesssion of the property. '

{¢) The filine of a motion pursuant|to thig seetion eonsti-
tutes a waiver by operation of law, conditioned upon sibse-
quent deposit by the plaintiT of the anlount determined to he
probable just eomspensation, of all elnims and defenses in favor
of the moving party except bis elaim for greater sompensation.

..'?3..




1269.05

Corment, Section 1269.05 is new. Except as provided in this section,

the depositing of probable just compensation pursuant to Chapter 1 (commencing
with Section 1268,01) or the taking of possesgion pursuant to this chapter

_:ls gptional with the plaintiff. If a deposit) is not made and possession

is not taken, a defendant is not entitled to be paid until 30 days after
final judgment. COdé of Civil Procedure Sections 1251 and 1268. If bonds
must be issued and sold to pay the award, payment need not be made until

one year after final judgment, Code of Civil Procedure Section 1251.
This aection is intended to make available t2 homeowners a procedure by
which probable just compensation may be determined, deposited and with-

drawn within a brief period after the beginning of the proceeding. %For B

comparable provision applicable {2 all eminent damain proceedings, siee

PEMN, EM]IIENTLD\GMAIN CCoDE § 1;07.(1,), Although this section does not ‘;require
the plaintiff to deposit the amount deteﬁnin d, if no deposit is made,
interest on the eventual award begins to acerue, If the proceeding .”Ls
abandoned or dismissed, the interest is c ubed on the amount determined
by the court to be probable just compensation. This section apart, interest
would not begin to acerue until entry of judgment. BSee Code of Clvil

Procedure: Seétion 12554. -The




1269.06. Right of pleintiff to take possegsion after
vacation of property or withdrawal of deposit

12(}9.06... (a) If the plaintifi has depsifed probable just
ce(;n‘lpnnsatum presnant 1o Chapter b {eamnrencing with Seetion
};}f’ii-}?]ﬂ];v I:_If‘fitk‘f{v:;*‘r1!1 G.E ﬂui 1prn1wﬂy ap properiy interest for
it i o ik ey e o 1 e danes i

4§ B0 | any time after cach of thie defendants entitled to
HISHERTION ¢ !

(1) Vaeates the property ; or f

{2) Withdraws any poriion of the daposit.

(b) The plaintil may apply ex pal‘le to the eourt for an
order for possession. The comnrt shall apthorize the plaintiff to
take possession of the property if the c$urt determines that the
plaintift has deposited probable just co pensation pursuant 10
Chapter 1 (commeneing with Seetion 1268.01} and that each
of the defendunts entitled to possession have:

(1) Vaeated the property ; ot

(2) Withdrawn any portion of the deposit.

{¢} The order for possassion ghall:

{1y Rovite that it has beon made un ey this section.

(2} Deseribe the property and the justate o intorest to be
acquired, which doseription may be b yoforenes to the com-
plaint. '

(3) Hiate the date alter which p]uin‘tiif is anthorized to take
possession of the praperty, {nless the plaintill requests a later
date, sneh date shall be the earviiest dafe on which the plaintiff
wonld e endifted to tako possession of the property if serviee
wore matdle under Seetion 126404 on the day the order 1s male.

-5



§ 1269.06
Comment. Section 12569.06 is new. . Chapter L (ccrmencing with Section
1268,01) permits the plaintiff to deposit probable just compensation
whether or not it obtains an order for possession.
This section makes applicable to withdrawal of a deposit made prior
to judgment the anaiogous rule that applies yhen a deposit made after

judgment is withdrawn. Cf, Pcople v. Gubtderrez, 207 Cal. App.2d 759,

2l Cal. Rptr. 76l (1962). It also permits the plaintiff to obtain
possession of the property after it has been|vacated by all the persons
who are entitled to possession. Service of the order for possession
is required by Section 1269;oh. The time limits for service of the
order for possession on the record owner and occupants are the same as

for an order for possession under Section 1269.01,




1269.07. Taking possession does np’ waive right of appeal

169.07.  The plaivfiff does not abasdon or waive the right
to appeal from the judement in the provemling orfrégnes

a new trial by taking possession of the projerty pursnant to
this chapter, '




§ 1269.07

Coument. Bection 1269.07 is the seve in substence as Code of Civil

Procedure Section 1243.5(f). The language hasg

implied waiver of appeal or right to new trial

been changed to preclude

by teking possession pursuant

to any order obtalned under this chapter, including orders under Sections

1269.01, 1269.02, 1269.03, and 1269.05. Undex

defendant also retains his right to appeal or

Bection 1268.07, the

to request a new:trial upon

the issue of compensation even though he withdraws the deposit made by

the plaintiff, However, such withdrawal does

defenses other than the claim to compensation,

~78-

waive &ll cleims and.

T




IrrarTer 3. DEPORITS AND PosSEsSioN APPER JUDNIMENT




1270,01, Deposit afier judgment

127001, (a) T the plaintiflf is not in p session of the
property fo be tnken, ibe plaintiff may, at any time after
entry of judgmont, deposit for the defendants|the amount of
the judgment toxether with the interest then dne thereen, but
a deposit may not be made nnder this section pfter the jnde-
ment entered has Leen reversed, vacated, or set aside and no
other jndgment has heen cutered.

(b} 1Tpon making the depasit, the plaintif® shall serve a notice
that the depnsit has heen made on all of the other parties to the
proceeding determined by the judgment 1o have an interest
in the money deposited thereon. Servive of thd notice shall be
maie in the manmoer provided in Section 1270.03 for the serviee
of an erder for possesston. Nerviee of an order for possession
nnder Seetion 1270.03 is suffivient complinnes with this sub-
division.




Cmmnent. This chapter relates to depos

§ 1270.,01

Kts that nay be made and orders

for possession that may be obtained after entry of the "interlocutory

.judgment"_ in eondemmation., Tue pracedures 2
the pendency of an appeal from the jul gment

nside the judgwent, However, after the "int
reversed, -vaca:bed, or set aside, depasit and;

governed by Chapter 1 (commencing with Secti

(cormencing with Sectisn 1269,01), rather then this -chapter. See Sectioms

1268,01 and 1269.01. The chapter superse

~ Section 1254 and eliminates whatever distindtion there may have been
between deposits made under Section 1252 and Section 1254, Under this

chaptef, there is but one uniform post-Ju
t5 the distinetion between the "judgment" an

eminent domein proceedings, sse Code of Civi

Beliflower City School Dist,. v, Skaggs, 52 Cal.2d 278, 339 P.2d 848 {1959).

Subdivision (a) is similar t> subdivisi

Procedure Section 125k.

the amount of the Jjudsment and accrued interest.

additional sum t> secure payment of further
contained in Seection 1270,04, TIn addition,
this section without regard t5 an order for
encompasgges the deposit rpr‘oced.ures of both

Subdivision (b) is new. In requiring 4

given, it parallels Section 1268.,03 which reguires that notice of a

pre-judgment deposit be sent to the parties

property for which the deposit is made. Under Seetion 1254, the defendant

recelved notice that the deposit had been mal

i

order far yosaEasim. -

Hawever,-%he depogit required here 1s merely

€ the chapter apply notwithstanding
or a motion to vacate or set
prlocutory judgment” has been
possession pr::ce_dures are

on 1268,01) and Chapter 2

28 Code of Civil Procedure

nt depasit procedure. As
d the "final Judgment" in

1 Procedure Section 1264.7 and
on (a) of Code of Civil

The provision for an
corpagsation and costs is=

the Vd.eposit_ may be made under
possession. This sectiosn thus

Sections 1252 and 125k,

hat notice of the deposit be
having an interest in the

de only when served with an




1270.02. Order for nossession

1370.02. 11 the judgment determines fhat the plaintiff is
enfitled £ take the property amd the plajutiff has made the
deposit provided in Reetion 1270.07, the court, npon ex parte
application of the plaintiff, shall anthorize the plaintiff to
take possession of the property pending] eonclusion of the
Titigation. The courl’s ocder shall state ile date after which
the plaintiff is anthorized to tuke possessidn of the property.
Unless the plaintifl fequeets o later date, |such date shail be
13 thays after the date the arder s made

Comment. Section 1270.02 restates lthe substance of a

portion of subdivision {b) of Code 9f Civil Procedure Section
1254,




1270,03. Service of order

1970.03. At least 10 days prior to thel date possession is
to be taken, the plaiutift shall serve & copy of the order for
possession wpon the defendants and their aiLt‘nnmy:q‘ either per-
sonally or by mail. A single serviee npon o mailing to one of
several persons having a common business gr resiklenee address
is sufficient,

Comment.  Sectiom 1270.03 is|the same in substance as
subdivisic [¢; o Code df Civil Procedure Section 1254, With

O respect to the last sentence, see the Compent to Section '1269-.0%




1269:0k, Inecrease or decrease in amount of deposit

1270.04. At any time after the plaintiff has made a deposit
upon the judgment pursuant to this ¢hapter, the court may,
upon motion of any defendant, order|the plaintiff to deposit
such additional amount as the conrt determings to be necessary
te secure payment of any further eonpensalion, costs, or
interest that may be recovered in thd proceeding. After the
making of sueh an order, the court may, on motion of any
party, order an incregse or a deerepse in such additional
amoant,




‘:) | | § 1270.0% .
Comment, Section 1270.04 supersedes subdivision (d) of Code of Civil :

Procedure Section 1254, For the paraliel provision permitting incresse

or decrease in a deposit made prior to entry of judgment, see Sectionr
1268,02, |

Decisions under Section 1i of Aﬁicle I of the California Constitution
and Code of Civil Procedure Section 1254 have held that, where the plaintife

has taken possession prior to judgment, and |judgment is entered for an

amount in excess of the amount deposited, the defendant is entitled +o have

the deposit increased to the smount of the judgment. See » G.H, Deacon Inv,

Co. v. Superior Court, 220 Cal. 392, 31 P.2d 372 (1931&)_.' That rule is

continued in existence, but the motion to obtain the increase is appropriately
made under Section 1268,02, rather than under this section.

O The additional amount referred to in this aeetion is the amount deter-
mined by the court to be necessary, in addition to the amount of the Judgment ,

to secure payment of any further compensﬁ.tibn., coste, or interest that may

be recovered in the proceeding., See People v. Loop, 161 Cq.l.. App.2d 1I-66,

326 P.2d 902 (1958); City of Los Angeles v, Dliver, 110 Cal. App.

248, 204 Pac. TE0 (1930). Deposit of the smoimt of the judgment itself

i3 required by Sections 1270,01 and 1270,02,
Code of Civil Procedure Section 1254 was| conatrued to make the

amount, 1f any, to be deposited in addition tp the judgment to be

discretionary with the trial court. Orange County Water Dist, v. Bennett,

156 Cal, App.2d 745, 320 P.2d 536 (1958). This construction is _continuéd

under this section.




1270.05. Withdrawal of deposit

1270.05. (8} Subject to subdivision («), any defendant for
whom an amopni bas been deposited wpon the judgment, or
any defendant determined by the jmlg'fmmt to be entitled to.
an amount deposited prior 1o entry of that judgment, is en-
titled to derand and reveive the anount to which he is entitled
under the judgment upon cbiaining an order from the court.
Upon application by swch defendant, the court shall order that
sieh woney be paid to him upon his filing (1) n satisfaction of
the judgment or (2) a reeeipt for the money and an abandon-
ment of ail cnims and defenses cxeept his ehain to greater
commpensation. : '

{b) Upon objection to such withdrawal made by any party
to the proceeding, the court, in s diseretion, may require the
defendant to file an undertaking in the manner and upon the
conditions specified in Bections 126805 and 1268.06 for with-
drawal of & deposit prior to judgment.

(¢) Application Tor withdrawal affer entry of judgment
shall be made under the provisiony of Qeetion 126804 if the
judgment has been reversel, vacated, of xct aside and no other
judgment has been enterad,

.




. § 1270.05
Corment. Section 1270.5 is based on subflivision (f) of Code of Civil

0 FProcedure S.ection 1254, For the parallel provlisions for withdrawai of
a deposit prior to judgment, see Sections 1268,05 and 1268.06.
Decisions under Section 14 of Article I df the California Constitution
and Code of Civil Procedure Section 1254 held fthat, where a deposit was B

made to obtain possession prior to judgment, the defendant was nonetheless

entitled to proceed under the provisions of this the entry

of Judgment. People v, Dittmer, 193 Cal. pr_,-P.d 581, 1% Cal, Rptr. 560
(1961). See also People v, Nelder, 55 Cal.2d B3, 360 r.2a 916 (1961)s

Ccmpé.re @,H, Deacon Inv, Co, v, . v, Court, 220 ;,;I. 392, 31 P.24 -

372 (1934){practice before any provision existed for withdrawsl of a

deposit made before judgment). The language of tnis section has besn

changed to incorporate this construction. The section also has been

changed to permit the court to require security as a condition to with-
O drawe.l. in appropriate cases,

Code of Civil Procedure Section 1254 was construed to permit the

defendant to withdraw any asmount paid into couwrt upon the judgment,

whether or not the plaintiff applied for or obitained an order

for possessim, People v. Quilerrez, 207 Col. Jp».2d 759,

2h Cal, Botr., 761 {1962).  That construgtion is comtinued in

effect. . Inferentially, Szction 1254 permitted withdrawal only sf the .
amount deposited ' upon the judgment and not the additional amount, if

any, deposited as security, See People v. Lodp, 161 Cal. App.2d 466,

326 P.2d 902 {1958)., That comstruction also is continued in effect.

The rernedy of a party entitled to an amount upon a judgment where
that anount has been withdrawn prior to judgment by another party is set

O farth in Section 1268,08., 8
. -87.




1270.05. Eepayment of amount of excess withdrawal

1270.06. When moncy is withdrawn pursiant to this chap-
ter, any amount withdrawn by a persou in execss of the aunm:un:
o which he is cntitled as finally d termined in the pruueedui:‘{,
ghall be paid without interest to the pluintiff or other party
entitled thereto, and the court shpll enter the judgment ac-
cordingly. :

Comuent,  Section 1270.06 is the same in substance

es subdivision (g) of Code of Civil Procedure Section
1254,




1270.07. Taking possession does 1La1: waive right of appeal

to appeal from the judgment or request a pew trial by deposit-
ing the amonut of the judgment or taking possession pursuant

127007, The plaintiff does not abund}n ot waive the right
to this chapter,




§ 1270.07

Taigt

Comment, BSection 1270.07 1is the same in substance as subdivision {e)
of Code of Civil Procedure Section 1254, Under the provisions of Section
1270,05, tﬁe defendant may alsc retain his right to appesal or request a new
trial upon the issue of compensation only evI though he withdraws the
deposit., This may be acccmplished by filing a receipt and waiver of all

O claims and defenses except the claim to greater coampensation. Cf. Peop le

v, Gutierrez, 207 Cal. App.2d 759, 24 Cel. Rptr. 781 (1962).




1270.08. Deposit in State Treas

ury unless otherwise reguired

1270.08." Money deposited as provided in this chapter shall
be deposited in accordance with Sectiop 1268.10 and the provi-
sions of that seetion are applicable to [the money so deposited.

Coament, Section 1270.08, which incorporates by reference

Section 1268.10, supersedes the

subdivision (h) of Code of Civil

w1

rst three sentences of

edure Section 125%.




See, 16, Article 9 {commencing with Section 1(5:125) is
added to Chapter 2 of Pt 2 of Divigion 4 of Title 2 of the
Government Code, 10 read ;

Article 0. Condemnation Deposits Fund

..92 .




‘:3 16425, Condexmation Deposits Fund

16425. The Condemnation Deposits Fund in the State
Treasury is eontinmed in existence. The fund counsists of all
money deposited in the State Treasury under Title 7.1 (eom-
meneing with Section 1268.01) of ’art) 3 of the Code of Civil

Proeodure and all interest earned or ather inerement derived
from its investment. The State Treagurer shall receive all
sieh moneys, duly reecipt for, and safaly keep the same in the
fand, and for such duty he ix Hable upeh his official bond.

Comment, Sections 16425-1642F restate the substance of
a portion of subdivision (h) and all of subdivisions (i)} and

{3} of Section 1254 of the Code of|Civil Procedure.




Fal ol

16426. Investment of fund

16426, {(a) Moncy in the Condemnatio Doposits Fand may
be invested and reinvesied in any seeuritjes deseribed in Sec-
tion 16430 of the Govermment Code or dpposited in banks as
provided in Chapter 4 (commeneing with Seetion 16500} of
Part. 2 of Division 4 of Title 2 of the Government Code.

(1) The Pooled Money Investment Bpard shall designate
at least once a month the amount of money available in the
fund for investment in securities or depopit in bank accounts,
and the type of investment or deporit and shall so arrange
the investment or deposit program that |funds will be avail-
able for the immediate payment of any court order or-de-
eree. Immediately after such designation the State Treasurer
shall jnvest or make deposits in bank acpounts in acecrdance
with the designations. For the purposes pf thix subdivision, a
written determination sipned by a majority of the members
of the Pocled Money Tnvestment Board
the determination of the board. Members
ties to aet for them for the purpose of
under this section,

may anthorize depu-
king determinations

Comment. BSee the Comment to Section 16425,




s

16427,  Apporticzment and disbursément of fund

16427. Interest earned and other ing
investments or deposits made pursuant to this article, after
deposit of money in the State Treasu , shall be deposited
in the Condemnation Deposits Fund. After first deducting
therefrom expenses incurred by the State Tressnrer in taking
and making delivery of bonds or other ecurities nader this
article, the State Controller shall apportion as of June 30th
and December 31st of each year the remhinder of such inter-
eat carned or inerement derived and posited in the fund
during the six ealendar months ending with such dates. There
shall be apportioned and paid to each plaintiff having a de-
posit in the fand during the six-month period for which an
apportionment is made, an amount directly praportionate to
the total deposits in the fund and the Logth of time such de
posity remmined therein. The Siate TroasurerSshall Ppay out the
money deposited by a plaintiff in such manner and at such
limes as the conrt or a jndge thereof may, by order or deeree,
direet.

’

Ccmnent. See the Comment to Section 16425,




Sec. 17. Seetion 38090 of the Gove t i
A o et o e (Government Code is
38000. The =ight to ecompensaiion or dnmages
the date of the amdor appointing rofevecs eréunﬂmg'
MMMM%MM# :

affcetod, dete of 1sa11mfms m Docedings tmdsr
tfns erficle shall be determined éu arcor

pnce with Ssotion
12494 of the CUede of Civil Procedure. 1 !
compensation i ascerivined by referess op

to this article, the dals of the fling of #h'
conrt zhall bs decmed the dale of triol faf ke pﬁrpme of de-
tormining the daic of valsation.

Comment. This sec ion of the F
1509. (Govermment Code Sections 38000-3d213) was enacted in
1913 (Btats. 1913, Ch. 246, p. W17, § 3). It has not been
amended previously Lo conform to the va.naus changes that have
beénmadeavertheyeafs in the Code|of Civil Procedure. ‘The
section is amended to conform, as near ‘as may be, tb the Code
of Civil Procedure. See new Code of| Civil Préce!dm Section

1249m




Sze, 185, Soction 38091 t;f the Qovermment (ode ix nmended
toread :
38091. Improvements placed upon the [properly after
tention the service of summnns shall not be included in the
assessment of compensalion or damoges. ‘




§ 38001

Comment, - This section of the Parks and|Playgrounds Act of 1909
(Govezmeﬁt Code Sections 38000-38213} was enacted in 1913 (Stats. 1913,
Ch. 246, p. 417, § 3). With respect to the donstruction of this section and
related sections, see City of Los Angeles v, | Gl_g_a:sel.t, 203 m. hh, 262

Pac. 1084 (1928). The section is amended to |conform to Code of Civil

Procedure Section 38h9,1 which provides thot [irprovenents placed upsn the
property after the service of summons shall not be included in ‘the

agsessment of compensation of damages. -

———




Seo. 19, Scetion 4203 of the Strocts g
is amended to read ;
4203, Mmﬁuwﬁmmg :

this perk: 15 however: o inobion to sot 8 potion for taial is
BURHAGRY it the setion: the pight do compoenun
#2eq shadl be deewed fo have seoruod ab e date of the heare
ing of the motion o web the aetion fos by and the actunl
vatte ab that date shiull be the meavare of compensbio

The date of valuation in procsedings lunder Chaptors 7
{commencing with Section 4185) througk 10 {commencing
with Section 4255) of this part shall be|determined in ac-
eordance with Scction 1249 of the Code 4 f Civil Prodedure.
In coses in which compensation ix asceriained by veferees
appointed pursiant to this chapier, the ditc of the filing of
their report with the court skall br deemcd the dato of trial
for the purpose of defermining the dale df valuation,

Comment. This saection of the Sireet Opening Act of 1903

(Streets and Highways Code Sections HOOO-44L3) derives from an
enactment of 1909 {Stats. 1909, Ch. d84, p. 1038, § 5). The
section is intended to accord, as near as may be, with prwis;ons

of Code of Civil Procedure Section 12i9a that specify the date of
valuation for condesmation proceedings generally. See City of Ips
Angeles v. Oliver, 102 Cal. App. 299, 233 Pac. 294 (1929); City of
Los Angeles v. Morris, 74 Cal. App. 473, 241 Pac. 409 (1925). The

section is amended 4o accord with Code of Civii Procedure Sectiom

1249a.




Bure. 200 Section 4204 of the Strecis and ITighways
Code is smended to read :

4204. No improvements placed upon the priperty pre-
poped to be taleers snbsequent to the date wé the righd
o eompenstiion &H& él-&awﬂ han weesued; sermoe of sumi-
mons shall be ineloded in the assessinent of compensation or
damages,

i
Comment, This section of the Street q:pem.ng Act of 1903 (Streets
and Highways Code Sections :000-B4h3) is a{mended to conform to Code of
Civil Procedure Section 1249.) which provides that improvements placed

upon the proparty after the service of sumpons shall not be included in

the assessment of compensation or damages.

=100~




See. 21, This act shall become opervative omly if Senate
Constitutional Amendment No. .. of the 1967 Regular Ses-
gion of the Logislature is approved by the mﬁe of the electors,
?nggie?; such case this act shall beeome operative on Jannary

, .

«101-




Comment. There is some doubt whether the right to take possession
of property prior to judgment can be extended to condemno-rs and for
purposes not listed in Section 14, Article I, of the California

Constitution. See Steinhart v. Superior Court, 137 Cal. 575, 70

Pac. 629 (1902). Compare Spring Valley Water Works v. Drinkhouse, 95

Cal. 220, 30 Pac. 218 (1892); Heilbron v.. Superior Court, 151 Cal. 271,

90 Pac. 706 (1507). The Constitutiorial Amendment referred to in this
section wuld make it clear that the Legisla.i;uz;e may by statute extend
this right to additional entities and for additional purposes. The
recxmended legisiation would become effective only if the Comstitutional

Amendment is adopted by the voters.




Senats Constitutional Amendment No.|___—A resolution to
propose to the peopls of the State of| California an amend-
ment io the Constituiion of the state) by amending Section
14 of Ariiels I thereof, relating o emment domain,

Resolved by the Senats, the Assembly’ concurring, That the
Legislature of the State of Californial at ita 1967 Regular
Session commeneing on the 2nd day o January, 1967, two-
thirds of the members elected to each of|the two houses of the
Leygisiature voting therefor, hereby proposes to the people of
the State of California that the Constitution of the state be
amended by amending Section 14 of Artjele I thereof, to vead:

Sec. 14, fa) Ezcept os provided in [swbdivisions (1), (c),
und (d} of this secison: .

{1) D'rivate property shall not be tdken or damaged for
public use without just eompensation having first been made
to, or paid into eourt for, the owner ; s 3

iﬂt-hemeé-ﬁwﬁimamﬁammuﬁa
o & entbiy op the Suade or mekeopalibg mmma;mu-
Figaiion; leves; reclmndtion ve weles eobservation tstriot; or

Miamdtar prblie corpesntion whtid Full oh

werrtiibed by 6 Jusy; fnlew & jury be waived: ue i8 other
eivil eanes in 6 et of rerond; 06 shall bo prevesibed by luw=

prevddeds thk e oy proveeding in

hﬁ‘“&éﬁﬁ#ﬂvrﬂi‘ﬂmﬂﬂ_ il vorpubibien; os

or wiier copmesviation disleies: op publie eorporation
\wimbhevfw-

| --lb3-




petent jurindioHon and thevornpon wiving

way of meoney depesited a9 the seurb i

evetingy ire pendhiae iy direvt; and g
eourE ny debepmine to be rensonebly s

erbys ga Boetr A9 the siae con be ag
Phe ennet muy; opon motien of any pw

mmmmmm g

{(2) Subject to the provisions af Sectum
juat compensation shall be assessad n a
other civdl cases gnd, unlass o jury 45
termined by o jury,

(b} Subjeet o svbdivision (d) of this
creding tn eminen! domain browght by the

23a of Article X11,
ré of record as in

serdfon, in a pro-
sfale or a couxrty,

city, district, or ather public antiiy ic sequire any property,

whether o fee or other inderest be soughki
_ toke possession of the pfoperiy or proper
ing eommencement of the proceeding and
jndgmaent if the property or properiy inte
ir {1} any right.ofaway, or (2} lands io b
PUYPOSES,
() Suljeet to subdivision {d} of this 4
to omy racexs nol coverad hy sobhdivision |
the Legistafure moy speeify and classify @
sons by which, the publie purposes for wh
in and the time ot which, poszession of an
erty snforexd may b faken following cox
entinent domain procceding and prior i
) Befove passession of amy property
Frresf fe token I an eminent domain proced
sation <hall be made io The owner opr the
pooeit sueli wiwdunt of woney ne the conrt d
wprobable just ewmpensefion to he made fo
praperty interest and any damane treidend
“apaney g0 deposited shefl be avaidable inmn
sn or persans the conrt determines to be
vy be withdrawn in accordonce with s
wpon such zecurity as the Legislature mg

~104-

the plaintiff may
iy interest follaw-
grior to the finel
rest Deing acquared
used for rexervoir

elion, 1Wwith resnect
k) af this section,
he entitws oy per-

nroperiy or prop-
mencement of the
final judgment.

¢ onr mroperdy  ine
ding, just conipen-
plainfif skall de-
rlermines fo be the
v the properiy or
tn the taking. The
rdigtely o the prr-
fitled thoereto and
ek procedure and
y preseribe.

:;J:h, and the manner




§ 14

Comment. The effect of this amendment is as follows:

Subdivision (&). The amendment makes no

1 ny

change in existing

constitutional law respecting ‘'public use," "just compensation,""inverse

"

condemnation procsedings,” "date of valuation,” or the ‘general requirement

that properiy not be taken or damaged until compensation is made to or paid

into court for the owner, See People v. Chevalier, 52 Cal.2d 299, 3HDIP.2d

598 (1959),and City and County of San Francisio v. Ross, 4 cal.2d 52, 279

P.2d 529 (1955)(public use); Metropolitan Watlr Digt. v. Adams, 16 Cal.2d

676, 107 B.2d 618 (1940), and Sacramento etc. R.R, Co. v. Heilbron, 156

Cel. %08, 104 Pac. 979 (1909)(Jjust compensatidn); Bauer v. Venbura County,

45 Cal.2d 276, 289 P.2d 1 (1955),and Rose v, Btate of California, 19 Cal.2d

713, 123 P.2d 505 {1942){inverse condemnation proceedings); Heilbron v.

Superior Court, 151 Cal. 271, 90 Pac. 706 (1907) and McCauley v, Weller,

12 Cal. 500 (1859)(pre-payment or depoéit); ection 14 haa been held not to

prescribe the date of valuation for property taken by eminent domain

proceedings, nor to restrict the Legislature

of the proceedings. See City of Pasadena v,

fixing such date at any point

orter, 201 Cal. 381, 257 Pac.

526 (1927); Tehama County v. Brian, 68 Cal. 57, 8 Pac. 673 (1885) 5 City of

Los Angeles v. Oliver, 102 Cal. App. 299, 283

Pac; 298 {1929). This is so

even in those cases in which the condemnor tekes possession. of the property

prior to Judgment. See City of Los Angeles v,

Tower, 90 Cal. App.2d

869, 20k P.2d 395 (1949). This amendment makes no change in these principles.

The second paragraph of this subdivision

states the established judicial

construction of the deleted langusge regquiring that "compensation shall be

ascertained by a jury, unless a Jury be walved

a court of record, as shall be prescribed by ]

' T
S =105~

1, as in other civil cases in

Llaw," See (ity of Los Angeles




v, Zeller, 176 Cal. 194, 167 Pac. 849 (1917)|
requirement that the power of eminent domain

proceedings, see Wilcox v, Engebretsen, 160 (

and Weber v. Board of Suprs. Sonta Clara Co.,

the assurance of trial by jury in condemnation and inverse condemmatiom

proceedings, see Vallejo etc. R.R, Co. v. Re

§ 1h
With respect to the
be exercised through judicial
al, 288, 116 Psc. 750 (1911);
56 Cal, 265 (1881). Regarding

L Orchard Co., 169 Cal. 545,

147 Pac. 238 (1915), and Highland Realty Co. ¥

298 P.24 15 {1956).

r_- S&n Rafae."-, 1"6 calcad “9.’

The purpose of making the second i:a‘.ragraph "sibject to the provisions _

of Section 23a of Article XIT" is to prevent

23a is superseded by the readoption of this gection,

the Legislature to authorize the Public Utili

the compensation to be made in takings of pub

2'5

J

is limited in appliecation to propert

i

use, See S.H, Chase Limtber Co. ¥a R.R. C

any implication that Section
Section 23a empowers
ties Cammission to determine
lic utility property. Section

¥ th]t is already devoted to a public

ssion, 212 Cal. €91, 300 Pac.

12 (1931). The procedure for determining ju
to Section 23a {see Public Utilities Code Sec
exclusive and is -a.n alternative to proceeding
with Section 1237) of Part 3 of the Code of C

in cases in which conpensation is determined

Camission, the procedures of the Code of Ci
for assessing compensation are available to

Utilities Co, v. Superior Court, 59 Cal.2d

356 (1963). This amendment makes no change 1

«106-

compensation adopted pursuant
tions 1401-1421} is not

s under Title 7 (commencing
ivil Procedure. Further,
by the Public Utilities

il Procedure other than those
he parties. See Citizen's

5, 31 Cal. Rptr. 316, 382 P.24

n these rules,




§ 14

Subdivision (b). This subdivision restﬁtea the existing authorization

for the taking of immediate possession 1n right-of-way and reservoir cases,

except that the subdivision has been extended to inciude all governmental

entities and agencies. The former language
public entities, and created. serious questis

entities were incluced. See Centrel Cont]

Included moet, but not all,

ons  whether or not particular

e _Costa etc., Dist. v. Superior

Court, 34 Cal.2d 845, 215 P.2d 462 (1950).
Subdivisicn (c).

of the Legislature to determine which public
right to immediate possession and the public
may be exercised. Essentially, the subdivis]
the Iegislature may authorize pogsession prio
those provided for by the amendments of 1918
Sec 3. CAL. IAW REVISION COMM'N, REP:, RB

and Study Relating to Teking Possession _and

This subdivision is new, and clarifies the power

entities should have the
parposes for ‘which the right

lon removes any doubt whether

r t5 judgnent in cases other than

{rights-of-way) and 1934 (reservoirs).

=3
{40

& STUDIES, Recammendation

ssage of Title in minent

Domain Proceedings, at B~1 {1961i).

~ Subdivision {d). This subdivisicn mekes explicit the requirement that,

before possession or use of -‘property ie taken, there be a depoegit of the

probable amount of compensatiocn tlat eventual
proceeding. The subdivision also adds a requ
by this section, that the funds be available
than merely be  geposited as security. The
decieions of the California Supreme Court hol

taken, compensation must be pald inte court i

|1y will be awarded in the
\irement, not heretofore imposed
to the property owner, rather
gubdivision thus accords with
|ding that, before property is

or the owner. See Steinhart

v. Superior Court, 137 Cal. 575, 70 Pac. 629

templates that the amount to be deposited be

then by jury, and upon ex parte op other Pro¢edure provided by legislat;i.on.

{1902). The subdivision con-

determined by the court, rather




Language delsted.

§ 1

In deleting the second portion of the first sentence

of this section, this amendment eliminates lianguage prohibiting "appropria-

tion" of property in certain cases, "until full compensation therefor be

first made in money or ascertainesd and pald

This languege adds nothing to the meaning of

Steinhart v, Superior Court, 137 Cal. 575, T

explicit reduirement is imposed’ by new subdj

Also deleted is the langugge requiring 1

into court for the owner."
subdivision (a){1). See
) Pac. 629 (1902). A more

vigion (d).

shat, in certeain cases,

compensation be made "irrespective of any bepefits from any improvement

proposed.” This reqdirement respecting the ¢
held inoperative becsuse of its conflict with
of the Fourteenth Amendment {2 the Constitutd

Beveridge v. Lewis, 137 Cal. 619, 70 Pac. 1Q

31 Cal. App.2d 219, 87 P.2d 734 (1939). 1In d
amendment clarifies the power of the Legialaf
of benefits in eminent domein proceedings. 1
by Section 1248 of the Code of Civil Procedur

The proviso to the first sentence of thi
following sentence, dealing with "ippediste )
and reservoir cases are superseded by subdiv

In deleting the last sentence of this s¢
the provision that, in effect, property mey 1
certain logging or lumbering railroads, and {
the taker a common carrier. This provision,
construed or applied by the Californie appel

purposes mentioned in the sentence are authoxy

Code of Civil Procedupre and Section 1001 of 1

. =108-

yTfsetting benefits has been
1 the equal protection clause
on of the United States. BSee

83 (1902); People v. McReynolds,

leleting the lahguage, this

ure to deal with the offsetting
he subject is now governed

e,

8 section, and the next
possession"” in right of wey
isions (b), {e), and (4).

ction, this amendment eliminates
e taken by eminent domain for
that such taking constitutes
added in 1911, has never been
late courts. Tekings for the
Hzed by Section 1238 of the

he Civil Code. The porticn




of the sentence making the taker a commocn carrier 1s merely an irstance of\
a broader proposition inherent in the mature| of the power of eminent domain.

See Traber v. Railroad Commission, 183 Cal. 304, 191 Pac. 366 (1920);

Western Canal Co. v. Rallrosd Commiseion, 216 Cal. 639, 15 P.2d 853 (1932).

Deletion of the sentence 1is intended to clarify, rather than  change,
exisgting law, |




