
10/n/66 

Memorandum 66-62 

Subject: Study 36(L) - C~ndELlr:.ation Law and Procedure (#5 - PClssession 

Prior to Final Judgnent and Related Problems 

Attached are h':J c:Jpies:Jf a revised tentative rec:J:nnendati:Jn on this 

subject. The previous tentative recomrJendation has been revised so that the 

legislation and constitution2l aroendment are in the form of the preprinted 

bills prepared by the Legislative Counsel. 

This tentative recomnendation was circulated to all persons and 

organizations on our condennation list. Its general c::mtent was presented 

tCl the Ser:;ate Fnct Finding Comnittee on Judiciary at the State Bar Convention. 

The tentative recor.1IDendation 'ras also published in the Weekly Law Digest 

for September 5, 1966. 

The purpose of considering the reconmendation at this neeting is to 

:Jake such further changes as nay be necessary so that the palYlphlet can be 

approved for printing at the November r.:eeting. The staff intends to shorten 

the preliminary porticm :Jf the recDT_IIllendation cDnsiderably, as our experience 

has shown that the background I1o.terial n:Jw included tends to raise prDblems 

and elicit views:JUtside the scope ·:Jf this particular recommendation. 

Approxirlately 20 letters (attached as Exhibits I-XX) have been received 

since circulation of the tentative recoDmendation. As might be expected, 

the responses range from general disapprovals t:J general approvals. On 

the whole, the reaction "ould o.ppear to be as favorable as could be expecteo 

in view Df the natureOlf the subject. 

General responses 

The S:Juthern SectlDn of -che State Bar COlJ:lT.littee Oln CondemnatlDn Law 

and Procedure disapproves the c:Jnsti tutional 1lLlendment and proposed legisla
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tion "in its present f:orr:;" (Exl:ibit I). As the minutes :Jf the sectian 

point out (page 5) trthere WQS L'.J discernable 2~:c.~ority opini::m with respect 

ta any specific reason far its di sapproval," c;ccept that the car:lDi ttee 

believes that the power t·o extend immediate possession sh::mld not be 

delegated ta the Legislature (page 2), and the committee disfavors the 

extension or br::>adening af the power of immediate passession (page 5). 

The views af the members af the committee are sllrJmarized on pages 2 and 5 of 

the ninutes. 

Mr. Pegram ·af the Depar tment (If Public War;~s and a member (If the S(luthern 

Sectionabserves that "it is daubtful that such a recommendation will be 

approved by either the Legislature or the voters" and that "broadening of 

the pClWer :of imnediate possessi(ln has not to r.w knowledge been requested by 

any agency nor has there been a dem(lnstrati(ln .:J:f the need far such br(ladening" 

(see letter attached to Exhibit I). 

The Department (If Public Harks, noting that it has made four separate 

oral presentatians t::> the Commissian on this subject, offers detailed 

objections to particular proviSions but gives no general respDnse tD the 

recommendation (Exhibit II). 

S:outhern Califarnia Edison C:mrpany comr:lents that the revised pr·(lcedure 

"appears to be very workable m:d certainly canstitutes a narked iL:lprovement 

over existing practice" (Exhibit III). 

The Department of Finance strongly abj ects ta :me secticm and apP(lses 

tW:J ather secti(lns, but notes chat "we d(l n·ot intend to DpP(lSe these [other] 

sections as l·~ng as your propased legislation rCT.'.ains in substantially its 

present form" (Exhibit V). It "neither fav:Jrs n'~r (lPP(lses" the constituti(lnal 

amendment and the extensi·~n of "immediate p(lssessian." 
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H:mer D. CrJtty cJu'ents th~t "the ,r'Jrk sl,~gests a c:msidero.ble 

inpr:>venent Jf the existinG st:.tutory law" (Exhibit VIII). 

Pacific Lightinc CDr:j?r..nier express tbeir view that the lIrecooncnc1nti:::m 

if enacted, "Duld o.cc:>rrplish r.ncll in s:>lving the possession pr,:>blen in an 

equitable and fo.ir ]O",anner tJ beth the pr:>pert;r :Mner o.nd the c:mdemn:>r" 

(Exhibit n). 

Robert .r. Willio.nsJffers 0. single :>bjection and mtes that "in :>ther 

respects, the prJPosed legislatbc deals adequately with the problen" 

(Exhibit XIII). 

Robert V. Blade c::>rnnents f'avorably upon several Jf the provisiJns but 

o.lso expre sse s his belief that ,. Some of the pr:opClsals should be seriously 

reconsidered" (Exhibit y:v). 

Ho.rold W. Culver of the SrJl Diego City Sch:OJls notes his "substantial 

o.greement with the chpJlges made" (Exhi bi t XVI) . 

The San Dieg:o County Counsel "pp:Jses two particulo.r sections but in 

other respects advises that "we o.re in substantio.l o.greement with the 

tentati ve rec:>IllBendatbn" (Extihi t XVII). 

The City AttClrney Jf S,m J'Jse also is "in General accJrd" with the 

recoramendatiJn and "particulo.rly favors the constitutional amendment" 

(Exhibit XVIII). 

Pacific Gas and Electric CJmpo.ny :Jpposes a particular feature :>f the 

revised procedlire but :otherwise approve s ~,he recor.lLlendation (Exhibit XIX). 

Gerald B. Hansen notes that the members Jf his fim "affirno.tively 

recJI:IDend ill favJr :Jf this for::l :Jf tentative recommendatbrl' (Exhibit XX). 

The CJnstitutbnal .lIDendr.1ent 

The State Bar COlJLlitt8c believes that "my anendnent which w:Juld extend 

the scope :Jf the present c':JnstitutiJnal provisi:>n [f'Jr possession prior to 
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judGncntl sh:lUld cleClrly specl:..':." the public ac;encies Qnd the purp::>ses tD 

,rhich the p::>wer is extended" (Exhibit I). The C~Lllllittee als:) believes "that 

the need f:>r such an :Jrder n...nd e;he am:JUnt :of probable .Just c·:Jmpensation should 

not be the subject:Jf ex parte pr:Jceedin;:;s" (Eochibit I). 

Mr. PegraJ.1 n::>tes that the rec::>nmendation "denonstrates that if the 

power of iLllllediate possessic)ll is t·:) be expmdcd, rore restrictions will be 

placed up:Jn the agencies who ,·rill use the new ?DWer" (see letter attached to 

Exhibit I). 

On the :Jther hand, J.!e ssrs. Attie, Netzer, Qnd Barr recDInmend deletiDn 

of the existing constituti·:mQl Quth::>rizatiDn f:>r iLllllediate possessiDn. They 

nDte that "whatever might have been the hist::>rical justificatiDn for setting 

right Df way and reservoir purposes apart frDn all :>ther acquisitions, we 

can see no purp::>se for it now" (Exhibit VII). lcr. Blade als:> observes that 

"there is clearly n::> reas::>n tD retain the prescmt pr:Jvisions c:mcerning 

rights of way md lands f·Dr reservDir purposes, since the Legislature can 

do this by enactrlent" (Exhibit XV). 

The non-gDvernmental public utilities favDr the ar.!endment (Exhibits 

III, IX, and XIX) except that they see n::> need f::>r immediate p::>ssession by 

ex parte applicati::>n and w:Juld have all such pDssessi:Jn :Jbtained by noticed 

JnDtiDn (Exhibit IX). 

FDr reaSDns th·:Jr:lUghly considered and devel:Jped in previ::>us meetings 

Df the Commission, the staff rec:Jmmends no change in the f·:Jrm ::>f the 

c:JnstitutiDnal ar£ndment. 

Messrs. Attie, Netzer, and Barr rec:JJnrlend that SectiDn 14 Df Article I 

be made t::> include provisi::>ns fDr "expert cDndemnation panels" (Exhibit VIII). 

AlthDugh that suggesti::>n may have merit, c::>nstitutional language is 
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unnecessary unless deterrdna-tion ~f value by the expert panel is t·:l be made 

mandatory rather than optional, The specific suggestiJr: is that the litigant 

should "be given an opportunity tel cho:lse between a lay jury and an expert 

condennation panel." As it is n:lt necessary t~ change the f:lrrn :>f the 

proposed c:>r.stitutiJnal nnendnent to pe=it leGislation b accomplish this, 

the staff rec::mmlends that n:l change be made in the prop:>sal. 

The proposed legislatiJn 

F:>r c:>nvenience the C:>T.:t1ents and suggesti:>ns are considered in the 

·:lrder of the secti:>ns as set f·:lrth in the revised tentative reconmendation 

and in the preprinted bill. 

Secti:>ns 1-4. The sections are repeals and ,-;ere commented upon:mly 

by the State Bar C-:>rmuttee "hich :>bserves that they "should not be so 

repealed unles s :>ther legislation is emJcted tel cover the same subject 

matter " (Exhibit I). 

Section 5. This secti-:Jn is criticized by Hr. Pegram (see letter attached 

tc> Exhibit I), the DepartrJent of Public vl-:lrks (Exhibit II), and The Bank 

of America (Exhibit IV). Mr. Pegram and the department fear that the 

proposed language would "give the courts S01.1e discretion in areas where 

no discreti:ln is intended." The bank erroneously aSSULles that the section 

would "prevent a lender froD acquiring possession of the pr:lperty in the 

event :>f default." The fe ars -of the departmenOc may have S:lme historical 

basis in that C:lurts apparently nave exercised a measure elf' discreti:>n in 

granting writs:>f' possession :or elf assistance to enforce :lrders for immediate 

p:>ssession. Alth:>ugh the prJP:osed language seer.1S clear en:lugh, the objecti:>n 

might be :lverc:>me by changing the language to read as f:lll(lWS: 

(4) T:> determine the right t:J p:lssession :of the property, 
as between the plaintiff' and the defendant, in accordance with 
Title 7.1 (cotm1encing mth Section 1268.01), to enbrce its :lrders 
f'or possessi:>n [etc.]. 
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The words "as beh,een the plaintiff o.nd the dd'endont" clearly seem to 

eliminate the fears expressed by the bank, b'Jt in an abundance of caution 

an explanat:Jry sentence might b,~ added t:J the c:JF.Jlilent t:J the secti:Jn. 

Secti:lI; 6. The Scate Bar G:Jr1JTJittee SUgg8sts that this additional 

language c:Jncerning increases ~r decreases in v:'Clue pri:Jr t:J the date ·:Jf 

vuluati:Jn "is nnbiguDus and docs n·:Jt clarify existing law" (Exhibit I). 

The c:Jmmittee favors "the vieu that the subject matter in question sh:Juld 

be left to the discretbn Df ;,he trial und appellate c:Jurts" (Exhibit I). 

Mr. Pegr3r.l cDnsiders the chance a "tPDd idea," but believes that a "careful 

study 'lill be necessary to set f:Jrth the manner in which this issue is 

raised" (see letter attached to Exhibit I). The Departnent :Jf Public W':Jrks 

states that the proposed lang'x,ce is "apprDpriate as an isolated statement 

of theoretical law," but sugc;cs'cs that "an approach on the evidentiary 

level w:Juld be m:Jre appr:Jpriatc" (Exhibit II). The Bank :Jf America 

comments that the reference to "general kn:Jwledge" could be "subject t:J 

many interpretatiDns" (Exhibit IV). 

Mr. Webber approves the prClp:Jsal, but sugGests "that there be some 

addi tbnal language added to the sectbn so as to make clear that testim:Jny 

is admissible which is intended t:J sh:JW either increase Jr decrease from 

the improvcLicnt" (Exhibit VI). 

Pacific Lighting C:JI!1panies express the vim, "that evidence concerning 

changes in market value caused supp:Jsedly by the pendency :Jf a public 

improve.'Y!ent is most speculati vo and conj ectural. " They advise, however, 

that they have no ClbjectiDn to eohe pr:Jp::Jsal as it is "fair and equitable" 

(Exhibit :DC). Mr. Blade believes the pr:lposal is "highly c::Jmmendable" 

(Exhibi t XV). The members ~f Jir. Hansen's firr.l "particularly c=end Y:Jur 

, 
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propDsed f·:mn "f S8cti:m 1249(b)," n'Jting tho,t "this ho,s oJ.wo,ys been a 

bad area" (Sxhibi t XX). 

It sh'Juld be n::>t'2d tho,t the; ;r:lp·:>sed lanc;uo,c;e is substantially the same 

as the federal prop:lsoJ.s and as that enacted in:>ther states. It also 

sh:luld be noted that the principal purp::>se ::>fche prop::>sal is to eli",inate 

a seerling disparity in existinc; California law between increases and 

decreases. Attached as Exhibit XXI is a forI'. of brief frequently::>ffered 

by public agencies in support of the view that decreases may never be taken 

into account. 

f,lthough it is cle3X emu{;h in Dther jurisdicti::>ns, the statutory 

admonition to "disresardH increO"ses or decreases :':lny be deficient in 

California. One appellate decision has held 'ohat tD "disregard" a decrease 

is to ignore the dininution in ;.mrket value altogether. 

The staff theref·:>re sugGests changing the language to read as foll::>ws: 

(b) If the r;;nrket voJ.ue of property 'cruwn:lr injuri:lusly 
affected has increasedClr decreased prior t·:) the date ·::>f valuatiDn 
and such increase :>r decrease has been suts-'cantially due to the 
general kn:lwledge tho,t the public :in:pr·:>vcnent Dr pm ject was 
likely to be ",ade :Jr undertaken, the act uel value of the pr:lperty 
shall be deternined as ifche increaseJr decrease attributable 
to such knClwledge had n~', occurred. The oxistence ~.Jld am:lunt Df 
any increase :Jr decrease ecttributable tJ sl:ch kn:n>'!edge may be 
sh:Jwn in the ways and Slcb2 c ct t:J the lir.Hati:>ns set f:Jrth in 
Artic le 2 (cDl':'J:lencing with Secti:m 810) of Chapter 1 Jf Di visiDn 
7 ·:>f the Evidence C:>de. 

The language sh':Juld be read in connection with the phrase "actual 

value" in subdivision (a) of rcvised Sectior: 1249. The c:>rnr;;ent to the 

secti:>n sh::>uld pr:>bably als·o -DC changed t:J state explicitly that the expert 

may take int:l account such an increase :>r decrease in connection with 

transactiDns used as a basis f:Jr his:Jpinion o,s to voJ.ue. See Evidence 

C:>de Secti::ms 815-818. 
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In cor:.nccti:Jn with t.he date :Jf valuati:x.:. and r'pre-c:Jnder:mati:::':>:D,1I as 

he terns it, Mr. Cr :ltty sugl'es';" that interest (;Ii th "ffset Df rents :lr 

prDfits, if any) -~e allJwea. fr='Ll ~he tine lithe pr·:ject limits were finally 

dete=ined" (Exhibit VIII). Tbc pn;x)sal SUG';8StS the ;;ener3.1 pr:lblem A' 

l:lssel;, as distinguished I"r:Jm chG.!lges in marke;; value, pri:lr t:) the date ':If 

valua ti:Jn. As a matter Df convenience, the staff has relegated that 

pr:lbler:l tD :Jur study and rec:mr·.:endati:ln on c:lLpensation. Skilarly, the 

Bank :If ,'unerica (Exhibit IV) and 1,lr. Linneman (Exhibit X) raise the problem 

:If l:)sses largely attributable tD the particular date that the condel'ill':lr 

chooses to serve the sumllDns in the proceeding. Growing crops :)r buildings 

in the pr:)cess 8f c8nstructi:)n are familiar examples. Again, the :)nly 

pr:)mising statut:Jry aneli:lration of this problem appears to be changes in 

the rules respecting cDr.lpensability and measures )f C':Jmpen sat i:)U, rather than 

in revision :)f condemnatLm pr:)cedure. 

Secti:Jn 7. The S'tate 3"" CJffir:littee disapprDves this section establishing 

the date :Jf valuati:)U (Exhibit I). The cXlIllit'Cee rec:lmmends no change 

"unless such w:luld relate t:J ":,he pr:Jtecti:m :Jf the :lwner fr:>m the effect :>f 

the c:>ndemn':lr's delay in pr:>ceedings in a declining market, such as by 

giving che :nmer the :lpti:Jn .•• t:J have the date :Jf value fixed as being 

either the :'lecte :)f issuance :)f SUm)'DnS :lr the :'late Df trial." Mr. Pegram 

believes that the changes ~TJuld "cJmplicate t.he law, r1 11withDUt any real 

substantial c8rresponding benefits t:l either the prDpertY:lwner :>r the condemnor" 

(see letter ~ttQche:i t'J :sxhiti t I). The De,Jartment:Jf Public W:lrks believe s 

that "c:lmplicatLms are intr8duced by this section which are pr:>bably mDre 

detrimental to) the pr:>perty owner and the c:lndeLmor than they are w::>rth" 

(Exhibit II). The Department ~f Finance "has Serle reservati:>ns" respecting 
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the sectiJn but d-J8S ::lot intcr:(~ t·:) :Jpp:)se it (Exhibit V). Mr. vlebber 

wDuld prefer 'lllifClrc rt;'~e 8.S t" date :Jf "'rial Jr retenti:m of the 

existing rule" (Exhibit VI). The LJS Angeles CClunty Fl:l:)d Control District 

believes that the prop"sal WJulcl be "c"r.,plex, ·J.nwieldy and pr"bably unworkable" 

(Exhibi t XII). 

The San Dieg::> City Sch"Jls and the C:mnty Counsel, San Diego, point 

::JUt that the condemn::>r's privilege ·::>f fixing a date ::>f valuatbn by dep::>siting 

probable just cDmpensati·::>n is p::>ssible ::>nly if funds for that purp::>se are 

available (~xhibits J0!r and )0[rr). They alsC) point ::>ut that funds must be 

available to the condenmor t::> preserve the original date of trial in cases 

of new trials. See subdivisicln (g). They explain in some detail the 

difficulties in obtaining the necessary funds ·.Ihere those funds derive, 

in part, from the state 'C·:)Vern,..:ent. 

The Commission will recall that this prop·osal on the date ::>f valuati·::>n 

is an adnitted c::>mpromise in recogniti::>n ::>f the consideratiDns generally 

urged, pr·::> and con, in these letters. Although there is little supp::>rt 

for the specific compromise ad::>pted by the Comraissic:m, the staff recommends 

that no change be made in the ':,entati ve rec::>Draendati·Dn. The property 

owners urge that the date of trial be ad::>pted as the date of valuatL:m. 

You will recall tlJe reasons why the CODClission rejected this alternative. 

The staff would recommend that the six-m:mth distinction that the C::>mmission 

has adopted be eliminated except that if this distinction were eliminated 

there would be little incentive to the condemn:>r to make a deposit in a 

case where possession prior to trial is nJt needed. 

Please n·::>te 'the sugge sted revisiCln ·()f subdi visbn (g) ()f Section l249a 

contained in the revised tentative rec~endation. This revisi::>n should 

be compared to the subdivision as contained in the preprinted bill. The 
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pr':)Visicm in the preprinted bill, which is the pr~visi~n appr::>ved by the 

Connnissi::m, is defective ir: that it permits a dep:lsit tCl be made illlder 

Chapter 1 at any time priJr tJ the retrial (n.:lt just within 30 days 

aSter entry "f judGJllent :Jr, if a lYotic", for ne1-1 trial Clr t:> vacate or set 

aside the jud@l1ent has been made, within 10 days after disp:lsiti::m A: such 

motion). 

The Department :of Public ,I~rks and :lther public agencies :oppClse fixing 

the date Clf valuatbn as :of ohe date "the issue Clf c::>mpensation is brought 

t" trial," rather than simply as :If "the date :If trial." They fear that the 

fOrlYler language "light discourage c:Jndemn:>rs' requests for bifurcatbn Clf 

trials. As the actual difference in dates should n:>t be substantial, and as it 

is trial :If the issue Clf c:lmpensation that losically shCluld fix the date 

of valuation, the staff reco",ncnds that n:o chane;" be made in the tentative 

recClmmendatbn. 

Messrs. Attie, Netzer, and Barr suggest that the fClrmal change in the 

date Clf valuati:>n fr:Jm the issuance "f summ:ms to the filing ·:of the complaint 

is not wClrth making in view ·:of the fact that fClr several years cases would 

be governed by oW" different rules (Exhibit VII). They also suggest that 

the basic date :of valuation slnuld be 20 days after the service "f n:>tice 

'Of the making :of a dep:osit, rather than the date:lf making the depClsit. Such 

a change would further enable the defendant t::; actually receive pr::obable 

c::ompensati':lr: befJre the date:Jf valuati:m. AlthClugh each :If these suggested 

changes is '2ssentially f::>n:ml and c:ould be inc::>rp~rated in the rec~F.unendation, 

the staff recJmmends that no change be made in the tentative rec'JmmendatiJn. 

SectiClns 8-11. These secti:>ns make fJrmal ~r cJnf::>rming changes Jnly. 

N::> C':llYJ"ents were addressed to them, except that a number :If practi tiDners 
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particularly favDr the amelCdr,"2nt tD CeJde of Civil Procedl;re Section 1252, which 

prDvides, in effect, fDr a ulCifJrcc: p"st-,judgmecct depClsit pr:Jcedure (e.g., 

Exhibit IX). 

Secti::m l2. The State Bar C:J1YJTlittee ClIprav2s the proposed changes in 

the cDnsequences Df abandDill;lent (Exhibit I). Hr. Pegran and the Departrr.ent 

of Public l'i:Jrks disfav:Jr the ch:tnc:es and ·.nulcl disall:)w any appraiser's Dr 

att,:)rney's fees incurred ?riDr~) the cDmmence,,:ent Df the pr:)ceeding (see 

letter attached tD Exhibit I mid Exhibit II). The Department :)f Finance 

has "reservc,ti:)Ls" c'Dncerning any requirement that the cDndemrlDr pay the 

condemnee's appraisal fees in "he event :)f abandcmment (Exhibit V). Mr. 

Ivebber "endorses" the pr'JP:Jsed changes (Exhibit VI). Pacific Lighting 

Celmpanies e}"1)ress the view that nco change should be made in the existing 

statutc)ry pr:JvisioL, and fear that the prDpDsed changes "may encelurage 

prDpertYel"TIers tel expen:: uLnecessary mDney :JL appraisers" (Exhibit XIX). 

The C"unty Celunsel, San Die!p, believes that the condemn:Jr sheluld n:Jt 

be required tD pay either appraisal or attorney's fees f:Jr services rendered 

prior to the comcencement of the actiJn (Exhibit XVII). That :)ffice suggests 

that the cOIDr'.encement e>f 'the [Lcti:m is a date cert[Lin and that 'llltil that 

time "no definitive actLm has been taken by the public." 

It sheluld 'oe noted that under existing law reasonable attorney's fees 

are recover[Lble whenever the services are rendered, but that all Dther 

expenses, including appraise.l fees, are subject tc) the 40-day limitati:Jn. 

F:)r reaSelns prevLJUsly considered by the CDmmissi::m, the staff rec'Jmmends 

retention elf the existing pr'J~J:)sal. Messrs. Attie, Netzer, and Barr suggest 

in substance the revisieln ·:)f sc.bdivision (c) tD read in part "reasDnable 

attJrney and apprais~l fees ac,ually and necessc,rily incurred." The staff 

conCUrs in this recJmmendatiDn. 
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Secti::m 13. This sectiot:', whict makes vo.ri:ms rather techt:'ical changes 

in the rules as t,:) pay:::ent OI interest, is t:'c>t pc.rtic'Jlo.rly supp:>rted :Jr 

opposed by the co:rrrrnents received. 

The public agencies :>pp:ose subdivisi:)n (a) (4) as that subdivision is 

related to pr:>p:)sed Section 126,).05, which is intended ,t" require 0. dep:>sit 

at the :>pti:m :>I the c:lTIde~mee in very Ihni ted circUl:lstances. This matter 

sh:>uld be deferred for discussi:)n until Sectior. "-269.05 is considered. 

Mr. Cr:)tty suggests the payment of interest, less rents or proIits, 

from a date ;JriJr t" the commeClcement:>f the proceeding (Exhibit VIII). 

Hi s Bugge sti:)n, h:Jwever, is n:)t so much one :)f 'she treatment DI intere st 

as it is a fDrr:l Df conpensati·::n"2. fDr "pre-condemnation. 11 

Mr. Blade :)pposes the rule that interest on a dep:)sit made t:> :Jbtain 

pDssessiDn cef:>r8 judgment ShDuld cease up:m entry :>I judgment (Exhibit XV). 

He cites the practical pnblem:)I actually ;Ii thdrawing the Iunds. In 

mentioning the p:>ssibility OI a continuing conIlict between various interests 

ir: the pr':>p'2rty, h:>wever, he o.ppears t:> be in err:>r in that j udgment sh'~uld 

nClt be entered until that c:m:f1ict has been resolved by the trial c:mrt. 

He also "pp::;ses subdivisbn (c), 'Ihich permits the court, rather than the 

jury, t~ assess interest and anYc/IIset against interest. He believes that 

"determinatLm"f a pr:>per interest rate ir: one county sh:Ju1d be the same 

in every Clther county." H~wever, the subdivisbn does n:Jt pe=it the 

applicati:JnClI varyinG rates ':>I interest, but Yjerely permits the court, 

rather than the jury, tJ assess interest at 7'/0 and to determine the amount 

to be ;)IIset as rents :or income. 

Secti:>n 14. This sectioL merely re1:Jcates an existing prDvisi:m ClI 

Code )I Civil Procedure SectiJYl 1254. "estatement)f the existing provision 
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is str"TIc;ly"pp:ised by the St,'::;" Bar C:;rrillOittc!c (Exhibit I). In the 

rel:Jc2.ted lanG'..lage, -::=.~nt c :J::-.Tli ~ ~e8 sucpests 7..:.hc.t the viJrd f' shallt! be 

changed t:) "nay. 11 J\.s the C::·Ytll.1:i.t,tee .Jbserves, the effect :)f the change 

\'IOuld be t'J leaye c:Jsts (in the case :if new c.ri·tls) t·:J the discreti"n :Jf the 

trial cDurt. "lie have a separC1te study :In this natter, and we suggest that 

we defer considerati"n :Jf whco':.hGr any change 

laW. 

sh"uld be made in the existing 

Secti:m 15 (Chapter 1). The St9.te Bar C:orl"Ji ttee favDrs the depDsiting 

:Jf pr:>bable just c:)mpensaticm, even thDugh it :Jpp:Jses any extensi:>n :)f 

Irinnnedio.te p':Jssessi·:)n it (Exhibit I). Mr. "ecber prClp:Jses that such 

dep"sit be made r.md9.bry in nll cases (Exhibit VI). 

The Department :Jf Public lbrks suggests C"d·:J changes t·:J prop:Jsed 

SectbD 1268.02. The first su:::::estiDn, in effect, w':Juld permit rec·::>upment 

Tf an excessive withdrawal pri:n' t::> final judC;Llent. We do not believe this 

to be a desirable change. TLe sec:)nd suggestion w::>uld permit the trial 

court to stay its redeterminaCiJDJf prJbable ~ust cJmpensati::>n until after 

any mClti':Jn f':Jr new trial has b·~~D determined. This appears to be a 

desirable change md the staf:" :rGc::>mmends inc1usi::>n Jf the language suggested 

by the department. 

With respect to Secti:Jet 1258.05(e), the department sUGsests that the 

b::>nd be TImde !'lando.tJry if derJanc1ed by the cOnC' 0mnJr. C::>unsel f::>r property 

'J,mers, ho,;,·c-/0r,Jbserve that QIly provisi::m fClr !'landatory b::>nds in effect 

negates the privileGe b ,rithc:raw (Exhibits VII and XV). The staff recJll'illlends 

that DJ chanrre be !'lade in the pr:Jposed subdivisi::>n. 

The department and Jther public agencies sUGGest that Secti:m 1268.09 

De expanded t') als J pr'Jvide that affidavits Jr other evidence :Jffered t" 
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:;.btn.in an :;.rder fixine: pr:Jbnblc CJMp2nsati::m~ :=Jl' t·:] increase :Jr decre,::lSe 

the am:::mnt deterr.1ined, Tflny IDt be Si ven ir.. evide::1ce or referred to .:m trial 

of' the issue of cor:lpensntioe. 

The depo.rtment apPQrently fears t·hat the (1)prQiser wh" subr.li tted the 

appraisal rcp:Jrt thQt served ::\s the basis f:>r the :Jrder determining prJbQble 

just compensQti:m will be subject t':l impeaclmenc at the trial elf 'Ghe case by 

showinc his pri:>r inc:onsistent statements in ',he appraisal rep:lrt presented 

in the prC!ceeding t:> deterr::tine prC!bable just compensati:Jn. We suspect that 

a pr:lperty C!wner mi5ht likewise be subject t:o inpeaclment if he made state-

ments in an "ff:ort to ()btain CUI increase in probable just c"npensation and 

then appeared at the trial. C:lllsider als~ the pr:)blerJs of withdrawals by 

persons h~ldinb separate interests in the same parcel. 

The staff believes that it is unlikely that the evidence used at the 

hearing t·Ol determine prC!bable jllst c"r.opensati:on 'dill be used t·:) impeach at 

the trial. ,1pparently, h'::;wever, the public acencies fec.r that such evidence 

may be used against ther::t at the trial. !IS 0. pl'c'ctical mutter, we suspect that 

public agencies will be WDre likely t.:) make r"i['her dep:lsits if the evidence 

that supP':lrts them cann:)'t be ·.!Sed aGainst the "-Gency at. the trial. Hence, 

we believe that the sUGcesti:)n :)f the departmer:t is Q desiral;le revisi:m. 

We have c:msiderable dif:"icult.y in frn:::inr; the lanGuni,;e t:) effectuate 

the sUGcesti:m. ,Ie suggest that Secti:m 12:;8.':)9 be revised ~C:J read: 

1268.09. Neither ·'he D.l'1:Junt clep:lsited r,:Jr any am:mnt 1;Hhdra1ID 
pursuant tel this chnpt.er shall be giver:; in evidence ':Jr referred to 
in the trial :of the issue :Jr' c:Jtr.pens2tion. N:J reference shall be 
made in the trial elf the issue Df c:lnrpensaticm b the fact that a 
party has ~r ,has n~t :Jffered evidence :)1" any pa.rticular evidence 
in ~::mnecti:ln with [l dep:)sit :)r wi thdra;·18.1 pursuant t:J this 
chapter. 

The Bank :)1' America complains that wi thdrm-ml pr:lcedure, and specifically 

Secti:)n 1268.04, requires service :Jf the applicnti:)n for withdrawal :Jnly 
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'-'p:)n the plClintiff (Exhibit IV). Since 1957, b ",,,eve I' , the plaintiff bas 

been required, in effect, t:J S(;TVe Cl1l parties tQ.ving nn interest :)f record 

as it remains liable t·:) defe~1d::-clts ll:Jt S'J served.. See subdivisi:m (c). 

The views .:)f the bmk ~.,;oL11d n-T:':, c:ppear t:) nec8,ssitate chanGe in existinG: 

pr:)cedure. 

Messrs. Attie, "letzer, ClLo. Barr sUS3estchat Secti:lD 1268.04 be changed 

to require !".:!ilinC Clf a copy:)f che application for ",ithdrawal Ut::> the 

plaintiff as per its address :11 the cDmplnint," !'ather than being served 

en: the plaintiff. The staff "i:l'.lld sUc;Gest, instea,o., that reference be made 

in the cOr.'J'lled t::J the applicability Clf the General provision f::>r service by 

mail upon a party wh:o has appeared in the proceedini3. 

MI'. Linneman sUi3Gests that propClsed Section 1268.07 be clarified tD 

limit the waiver :If defenses to the particular parcel f:)r which the deposit 

was made, J\S the effect :)f this sUGGestiCln is the intention :>f the existing 

language, the staff sugGests that the jJClint be made in the comment to the 

section, rather than by chanGe Jf the pr::Jposed statut,Clry language. 

The Att'Clrney General :Jf' the state ::Jf HashinGt:lD suggests that service 

::JI' the applicatiCln for withdra'l~l sh::JUld be the functbn of the condemnee, 

rather than the c:>nde~mor (Exhibit XIV). NJtwithstanding the abstract 

lOGic ::Jf the sUC8estioJ:, the 2xistint; pr::Jcedurc appears t:> have w::Jrked 

satisfact::Jrily ard the st'lff suc::;ests chat no chanGe be made in existing 

prDcedGre. One advantace Jf o::11e existine :pract<.ce is that the condemnor 

knovTs T{li th c;rcater certainty -that p:Jt'.:mtial clainmnts have been served. 

Chapter 2. ~Iith respect t:o this chapter, ".,hich provides fJr immediate 

p:ossessiJn in three distinct classes :of cases, the c"",ments Generally divide 

as t::) whether the c:J:rnnento..t:Jr is c::mder,ffi·:)r ":)r c-::::md.emnee. 
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'The State Dar C:)r;Jni ttce J)[u--ticular1y JpP:J80S ex parte prDcedure 

(ExhibH I). 

l"~r. PCcralJ "r::elieves tha.t tLe pr::),'lision f:)1' 3, 90-dn..y extensi-::m in 

Section l2'),).02 ,;ill Rul'staEtic:lly elinin"-te use~f the secti:Jn (see letter 

attached b Exhibit I). He als" believes tho.t the requirement of a noticed 

m:Jtion ,;ill "lir.:icate the eff'cc.oi veness ·~f Section 1269.03. The views of 

the Department :of Public ,'):Jrks "re siI1ilar (Ezilibi tIl). Mr. Hebber suggests, 

in effect, a for" 'Jf noticed ::.oti:m procedure f,:or all (including existing) 

immediate p,,,ssessbn cases (E'::1ibi t VI). Pacific Lighting C"mpanies 

sU{!gest, in 2ff'ect, that nDticec1 D:;tion pr8c2cxre~ rather than ex pn.rte 

applicati'::lllS, -be provided in a:'l ir:-unediate p':)sSP.SSiOD cases (Exhibit IX). 

Mr. Blade als'" ,,:ould require rn;iced melt ion ]l':Jccdure in all cases (Exhibit XV). 

1\1 th:)uGh these conflictir:.~ views and the rG[J.s':)ns supp;)rtine; them have 

been given L(?-:icG.l::ms atter:.ti-::m -oy the C-:JITlJnissi-:JD heret'Jfore, the staff' 

recommends the mergil'S:Jf Scctbns l269.02 ~ncl l259.03 inb a single procedure 

in'il:)lving notice ta the prt)pert,y ":)I,mer priJr ";~"J the making of' the ;)rder 

determininp, pr:obable just cr.pensa.tbn Jr th8 Jrder f"r possessiJn prior to 

The :;oublic a,;encies (e.,:., De:;onrtmentJf Public H:Jrks; Exhibit II) suggest 

thnt the decerninntiell' Jf thee c'i"ht tel take in SectiJn 1269.03 be made final 

and ap:;oealable. ,\1 thOUGh thac Gusc;estion hilS c,:msidernble merit, it w::lUld 

be necessnry to specify "heth2'- nn ".ppeal vmulc1 lJreclude an Jrder f:Jr 

pJssession pendinG disp:Jsiti:m Jf the ,,-ppeal. 

All :::r the DJn-G':JVernrDc<cc.l public utilities pJint Jut that subparagraph 

(4) ~f subdivision l259.03(c) 81lDuld be c1eleted, a.s it is utterly impracticnble 

for the utili ties tJ ·Jbtc.in " certificate Jf :nblic convenience "-nd necessity 

b supp:ort each pc.rticuiar ;rDperty ac'~uisitbn (Exhibits III, IX, XIX). 
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The staf'f theref:Jrc recTDeride c'cletiJn :)f tto sub):1relcrc.ph. Pelcific 

LiGhtinG C-Jr:Ipc.n~8 s c.ls:l p:lin'C YJt 'thelt !,ar:1crc.ph (2) :1f subdi visi:m (c) 

seeminEly reqG.ires the plainti~f t:) Sh:Jvl the lG..ck :)f any ~nrdship '.Jf 

p-:)ssessi::m "cinC ~elken t:) 'the :),-mer Jr :lccupant. Rather than changinG the 

prO:1:Dsed lancuae;e, the staff 'd8uld recomr::Iend ~hCLt the cDr.Jl'Jent t:) the section 

indicate thuc prC):)f' by the plccintiff :)f the c.bsence :)f hardship is n:)t 

l1eces sarily required. 

'-Jith respect t:l Secti:Jn l2:::9.04, extensi8n ;,f the peri:Jd :1f n-:ltice t:) 

the property :lW!ler fr:)r, 20;;" 30 days appearsc;) be :lpp:lsed :lnly by the 

Los imc;eles Ccunty F1Yld C:mtr-:ll District (Extibit XII). 

SectiJn 1269.05 is r-:lundly c:lnderned by :111 public asencies. See 

Exhibits II, V, AvI, and_ XVII. The Department of Finance areues (with-:)ut 

nerit, 'iTe believe) that the rc,,-l:irement :)f pc.yncnt -:)f interest if the 

dep:>sit is nDt made c;)uld be hGld t~ constitute nn unconstituti':)nal £lift 

Df public m:meys (Exhibit V) .J:'he Department cf Public ,brks notes that the 

secti:m irpresents a pr':Jblem [!.n'-~ c:)uld be easi~y TI1ended tJ nuke it applicable 

t-;, all types ~f property" (ExhilJi t II). On ttc:)ther h&'1d, counsel f::>1' 

pr:lperty :)wn8rS uniformly f"V-~l' cre:1 ter inccnt-'_ves felr the depositing ::>f 

pr-:)bable c:Jmpensati:m and SDroe expressly "ppr-:Jve provisi:ms calculated t:J 

J"ake the deposit 'Candato1'Y. See Exhibits I, VI, XIV, and X'l. The C=ission 

will recall that this secti:m, ',Ii tt its very limite"_ applicati::m and 

sanction, results fr:>t1 nany di.::"'uti':)ns :)f 3. Gsr..era.l pr:>}?oso.l that c·:mde.~ees 

be given at least a liEdt8c! 'f:Ji.~e in the y,cat'cer ::>f dep:Jsitine; probable 

compensati:Jn prior to trial. TLe lack ::>f f:lrce ::>f the existing pr-::>p:::lsal 

is :1ppropriately undersc:)rec! by Mr. Cr:Jtty' s s-J::cesti:m that interest be 

paid in :111 cases fr::>D the carliest dtcte ::>f "pre-condemnati:m" (Exhibit VIII). 
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The creditable basis:Jf JP1):J8i-~i:m:)L the Dc~rt ~f 0.11 public aGencies 

provisi':)TI IJeyni ttinc ;:r"Jj!erty ="-;.;T.crs t·"J ie!Tl.Qn(~ D..:?1?Y::Xi!_1D.te c-:::ll:';.pensation. 

The one specific diffic'-llty lJit.ll the secti"Jr. n~nti"JYl.ed by the public aGencies 

is that the existing Inngl<.uc}":; !lL,-iGht be c:)nstr1..lcd t·:] cCJver large aITI'.)unts 

of pr::>perty ~~lh':Jse hiGhest Qed ['ost USe was nQt resider:tial but happened t:) 

have ":)ne :Jr b"'-:J residential LL."'li ~s therc::ITI!~ (E:-::hibit II). 

The staff r'2ccmnends nCl ck.nc;e in the sec"i~n, except fDr inclusLlll Df 

[;. d:>llar linit, such as $50,000, in subd.ivisioE (a). 

Chapter 3. This chapter, ;;tich ieals l,it:, ie:;:nsits ani pDssessiDn 

after judgment and supersedes CC"de :Jf Civil Procedure Secti::m 1254, WIIS 

::-:entioned in ':mly " fel" Df -che 2omnerrts. 1\ fell attorneys :)bserved that its 

provisiDn:)f e, sincle post-jt:J.er'lent deposit pr8cedure is desirable (e,g., 

Exhibit XV). 

The Departnent :)f Pub1ie l'brks particularly ajJprDves subdivisi:)n (b) 

Df S8ctiDn 1270.05 (Exhibit II). That departnerl':;, hen,ever, ,nuld make the 

requirement ':Jf an '..lndertakir.i_~ r-umdat:Jry up:Jn tb.:J request :Jf the c:Jndenm:)r. 

Under existiLc~ laTtT, the c:md~nmee is entitled t'J withdraw dep:Jsits made 

after judgrwnt in all cases; n'~ pr~visi:m is nade f~r undertakings. F'Jrther, 

interest ceases 'J1J:ln the judQTIc'l1t ;')p:Jn dep:lsit :of its am:mnt. The staff 

therei''Jre rec-:Jmruends that t::le ::. ... equire:r::ent :Jf OIl undertnkinc remain discre-

ti Dnary witt the c:lurt. In the "b sence .:>f a plc.usible n·:lti.:>n r:Jr a new 

trial :Jr -:Jthcr cxceptiJI::a.l circ'JT.:sto.nce, the condemnee sh:Juld be entitled 

t:; withdralt;r teE: clep":Jsi t, a.fter ~ udgnent, without security. 

S~ction l(:~. This o.rtic Ie :Jf the Gover!1Illent C :Jde deo.line \vi th the 

C:mder.'Ilati:m Dep:lsits Fund is ::, 2:ldificati.:>n :l:L pr:lvisbns n:ow found in the 
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C~de ·:)f Civil Pr·:)ceclllr". It "LS rDt C·:)Y.:IlcEted IIp:m 2xcept by the State Bar 

CClr.1Ditte·2 which sp'2cificnlly C.::;pl':Jves its cJdific:rti':Jn (Exhibit I). 

Secti::::ns 17-20. These ,sC!Ct.i:)DS l.lerely ':'.I1:?ncl t'YD inpr:)venent nets tD 

make their pr·:)visi:)ns c'JDcerninc the dc.te :)f vC-~l·J.Lti':m Ck"1d subsequent 

ir~lprOVeIJ.ents c":JnfJrln t·:) t:18 cencral pr:Jvisi-:)nE :)n th:)se subjects in the 

CClde :>f Ci vi 1 PrClcedllre. They were n~t c J~.:ner:'ed upon except by the State 

Bar CJI:'JBi ttee which specificnlly c.ppr::;ves their rnaendment t:) establish 

c:mf:>rnity between the improvemer:t acts and the C:Jde:>f Civil Procedure. 

In :>ther w:>rds, the secti:)Ls sh:mld be mrlde t:) conf:)rr.: t:) the final recom-

nendo.tion 0.8 t" the c:ll:tcnt :>I Secti:ms 1249, 1249a, and 1249.1 :>f the C:)de 

:>f Civil Procedure. 

Respectfully 8ubni tted, 

Clarence B. Tayl:)r 
Spccio.l CJnder.matiJn C:un8el 
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rMANC.S ;-I. O'NElLL. 

RICHARt) L. 11IJ)I,"T .... Sl...£ 

WILL.JAM O. COSKI'iIAN 

FRANCIS H. O'NEILL 
"ND 

RICHARD L. HUXTABLE 
ATTORNEYS AT L.AW 

459 SOUTH SPRING ST~~ET· SUIT£: 63ti 

L.OS ANGELES 13, CALlrORNtA 

MAc.SON 7-2"1.31 

September 15. 1966 

John H. De~~ully. Executive see'y 
CALIFORNIA LAW REVISION CO~~IISSIOB 
Room 30, Crothers Hall 
stanford University 
stanford. Calffornia, 94305 

Dear Mr. DeMoul1y, 

Re: Immediate Possession in Eminent 
Domain Proceedings 

I enclose herewith a copy of the Minutes of the meeting 
of the State Bar Committee on Condemnation Law and Procedure, 
Southern Section, September 8. 1966, eoncerning the discussion 
by that section of the committee of the proposed legislation 
submitt.ed. It is my understanding that the Northern Section 
of the Committee' concurs in the View of the Southern section 
with respect to the proposed Constitutional amendment but has 
not yet had an opportunity to discuss the proposed bill in 
deta1l. 

These minutes are' provided to you under authorization of 
the resolution of the Board of Governors of the State Bar that 
this committee is authorized to express to your Commission the 
views of the Committee on your tentative recollll!'.endations, 
however, you are advised that such views are those of the 
Committee only and not necessarily those of the Board of 
Governors. 

. Very truly youra., 

RICHARD L. HUXTABLE 
RI.a:s 



MINUTES OF MEETING 
OF 

Sl'ATE BAR COMMrrTEE ON CONDEMNATION 
LAW AND PROCEDURE -- SOOTHERN SECTION 

DATE 1 september 8, 1966 
PLACE I Suite 535, 458 South Spring Street, Los Angeles, california 
PERSONS PRESENTI Richard L. Huxtable, Chairman, Richard del Guercio, 
Bodge L. Dolle, Sr., Homer L. McCormick, Jr., Justin M. McCarthy, 
and Roger M. Sullivan. 
PERSONS ABSENT1 George C. Hadley, John N. MCLaurin, paul E. OVerton. 
Reginald B. Pegram, and Terry C. Smith. 

The meeting was held pursuant to notice to consider a 
study of the Law Revision Commission of the State of California 
relating to posseSSion prior to final judgment and related pr~ 
blems in California condemnation procedure, as said study was 
revised July 14, 1966, and more specifically to consider REPRINT 
SENATE CONSTITUTIONAL AMENDMENT No.1, proposed by Senator Cobey, 
1967, entitled A resolutionto propose to the people of the State 
of California an amendment to the Constitution of the State by 
amending Section 14 of Article I thereof, relating to eminent 
domain, and REPRINT SENATE BILL No.2, proposed by Senator Cobey, 
1967 entitled An act to amend Sections 1247, 1249, 1249.1, 1252, 
1253, 1255a, 1255b,1257 of, to add Title 7.1(cornmencing with 
Section 1268.01) to Part 3 of, to add Section 1249a to, and to 
repeal Sections 1243.4, 1243.S, 1243.6, 1243.7 and 1254 of, the 
Code of Civil Procedure and to amend Sections 38090 and 38091 of 
and to add Article 9 (commencing with Section 16425) to Chapter 
2 of Part 2 of Division 4 of Title 2 of, the Government Code 
and to amend Sections 4203 and 4204 of the Streets and Highways 
Code, relating to eminent domain. 

Said matters were discussed in general and specific V·-:.~ 
and each of the members attending was asked to express his own 
views respecting the same. Member R. B. Pegram, being unable 
to attend the meeting in person, had theretofore submitted his 
opinions in writing, by letter dated August 24, 1966, copies of 
which were distributed to the membership of the Southern section 
and a copy of which is attached to the original copy of these 
Minutes. 

The action of the persons in attendance at said meeting 
were as followsl 

As to REPRINT SENATE CONSTIT111'IONAL AMENDMENT No.1, it 
was moved, seconded and carried that said proposed Constitutional 
Amendment be disapproved in its present form. 

1. 



The members were unanimous in their opinion that the 
power to deSignate the publi9 agencies or persons who may 
obtain an order of immediate possession or the power to desig
nate the public purposes for wh:i::: h such an order may be obtllined 
should not be delegated to the Legislature and , therefore, any 
amendment which would extend the scope of the present COnstitu
tional provision should clearly. specify the public agencies Ilnd 
the purposes to which the power is extended. 

Three of the members present felt that there should be no 
extension or broadening of the power of immediate possession 
whatsoever. One member felt that any broadening of the power 
should be on a "very selective basis·, and, as to any such ex
tension of the power, it should be exercisable only after 
judicial determinlltion in proceedings of which notice is given 
to the owners and occupants of the land. One other member WIlS 
of the opinion that any extension of the power should relate 
only to those uses which require assemblage of substantial areas 
of land where the substantial part of the area has alceady been 
acquired and where a substantial hardship will be suffered if 
the condemnor is required to delay its project during the normal 
course of judicial proceedings in acquisition of the remaining 
parcels. Comment was made by others that in such circumstances 
there should be some showing that the condemnor has theretofore 
proceeded with diligence.The last member felt that the only ex
tension of the power of immediate possession should be to School 
Districts for classroom purposes only and that such order would 
be obtainable only where there has been judicial determination 
in which proceedings of notice has been given to the owners and 
occupants of the land (1) that there is a need for such order 
in consideration of the comparative hardship of the parties, 
(2) The date upon which the order should become effective, which 
shall not be less than thirty days following the date of the 
order, and (3) the amount sufficient to guarantee the payment 
of probable just compensation to the owners and occupants. 

A substantial majority of the Committee was of the opinion 
that in the event there should be an extension of the power to 
obtain an order of immediate possession, that the need for such 
an order and the amount of probable just compensation should not 
be the subject of ex parte proceedings. 

As to REPRINT SENATE BILL No.2, the action of the Committee 
in attendance was as follows: 

sections 1 throuqh 4 and 11, It was moved, seconded and 
passed that the legislation proposed to be repealed by said 
Sections should not be so repealed unless other legislation is 
enacted to cover the same subject matter and that reference be 
made to later recommendations of the Committee respecting such 
proposod substitute logislation. 
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Section 5, It WelS moved, seconded and passed, that 
no act ion be taken ~1 i th rOSDOC:: to Section 5 in that the 
amendment sought thereby is' necessi.tated by the proposed 
enactment of Title 7.1 and that reference be made to the 
Committee's x·ecommendations with respect to that proposed 
enactment. 

Section 6, It was moved, seconded and carried. that 
no separate acti·on bf' t.aken with respect to the proposed 
amendment of sub-section (a) except by reference to the recom
mendation of the Committee with respect to Section 7 of the 
Bill, and that proposed sub-section (b) be disapproved in 
that it is ambiguous and does not clarify existing law. 

It was t.he feeling uf the Committee present that a 
simple stat.ement that "any increase or decrease in market 
value prior to the date of valuation that is substantially 
due to the general knowledge that the public improvement or 
project is likely to be made or undertaken shall be disre
garded", is meaningless in that it fails to clearly state 
what the ultimate effect of the rule should be. The rule as 
stated may be applied to the end that if an individual sale 
has been decreased by knowledge of the impending construction 
of the public improvement, that decrease must be ignored and 
the sale must be accepted as a fair market transaction and a 
proper basis for expert opinion. The effect of the rule then 
would be to place a decreased value upon the property being 
taken. The same language may be urged to mean that a sale 
which has been so influenced is no longer relevant to the 
determination of the value which the subject property would 
have had were there no advance knowledge of the impending 
construction of the public improvement. In Atchison, Topeka 
& santa Fe, R.R.Co. v. southern pac. Co., 13 C.A. 2d 50S, 
517, the rule was applied with the effect that decreased sales 
were accepted "as is" and the owner's compensation was thereby 
less than the value the property would have had were there no 
advance knowledqe of the impending public improvement while 
in Bllena Park School Dist. v. Metrim cora" l7f) C.A. 2d 255, 
259, it was observed that the Court coul have "advised the 
jury that they should treat the property as having the value 
it would have had, had no preliminary action been taken-by 
the public agency. Irrespective of the precise wording favored 
by any particular member of the Committee, the Committee 
present unanimously favored the view that the subject matter 
in question shculd be left to the discretion of the trial and 
appellate Courts. 

Section 71 It was moved, seconded and carried, that 
proposed Section 124~a be disapproved. The majority of th~ 
Committ~" was of the opinion that there should be no change 
with respect to the fixing of the date of valuation unless such 
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would relate to t,hc p.t:ote·::;t,ion of the OWner from the effect 
of the condemno:!:' s de lay i]1 ;,./·oceeo longs in a dec lining market 
such a s by 9 i v ing the o''''ner the opt ion, upon not ice suf f ic ient ly 
prior to the time of t.rial, ';:0 have the elate of value fixed as 
being either ·the date of issuance of summons or the date of 
trial. 

Section 8, It ",as moved, seconded and carried that 
the proposed amendment of Sect ion :249. 1 to add subparagraph 
{b} be approved providing that the same language appearing as 

a portion of Code of C LVi 1 Procedure Sect ion 1249 be deleted 
(said deletion is contemplated as a portion of the amendment of 
that Section in Section 6 of the Bill, however, other proposed 
amendments of Section 17.49 proposed by Section&have heretofore 
been disapproved by the Committee). 

sections 9, through 11, Moved, seconded and carried that 
the amendments contemplated are necessitated by the proposed 
enactment of Titles 7.1 and reference is therefore made to the 
recommendation of the Committee in that respect. 

Section 121 Moved, seconded and carried that the pro
posed amendment of Sect ion 1255a be approved. 

Sect Ion 13, It was moved, seconded and carr led that 
no separate action be taken with respect to this section other 
than by reference to the Comm i ttee I s act ion upon the proposed 
enactment of Title 7.1. 

Section 14. It was moved, seconded and carried that the 
proposed amendment of Code of Civil procedure Section 1257 rEi!
stating the rule presently contained in C.C.P. §1254(k) be dis
approved in its presentiorm, but that the same be approved if 
the word "shall" appear .1,ng in line 20 page 13 of the proposed 
Bill be changed to the word Mmay". 

The ma'iOl: j Ly ot Lh" CuO\mittee war! of tho opinion that 
the ,11l.'llH',~mer,t ot COtlt_,. againr,t the property owner in new trial 
should be "ubject t.O th.' discretion of the trial Court. One 
member observed that if the na.; trial was obtained by the owner 
upon the grounds of insufficiency of the evidence to justify 
a verdict or newly discovered evidence, the assessment of the 
costs of the second trial against the property owner may be 
justified, however, if the new trial was granted because of 
error at law objected to by the owner at the time of the first 
trial, misconduct of the attorney for the condemnor, misconduct 
of the juror or other circumstance beyond the control of the 
property owner, costs of the second proceeding, which is th~ 
only proceeding in which the owner has had an opportunity fcc: 
a fair determination of just compensation, should not be t?
against the owner. It is possible that the latter appli~- _~on 
would be held unconstitu·tional under the rule of ~.,n vs. 
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City of L.A., 30 cal.2d 746, 752-753. 

section 15, It was moved, seconded and carried that 
Section 15 be disapproved in its present form. 

Although the Committee present was unanimous in its 
d isapprova l of Sect ion 15, there was no d iscernihle majority 
opinion v .. ith respect to any specific reason for its dis=
approval, other than tl} lhe Committee disfavors the exten
sion or broadening of the power of immediate possession by 
delegation of the power to specify the agencies and purposes 
by whom and for which the power may be exercised to the 
Legislature, (2) a substantial number of the Committee dis
favor any hroadening of the power of immediate possession at 
all, (3) other members of the Committee feel that any broad
ening of the power should be constitutionally limited to 
specific public agencies for specific purposes, (4) some 
members feel that any broadening of the power should require 
judicial determination after notice of all elements affecting 
the order including the need for the order, the time which 
shoull e'lapse before the order becomes effective and the amount 
which should be depo.;ited to securo payment of just compensa
tion, (5) llome memoortl felt that. provision should be made for 
recovory by the owner of I'Idditfonal damages, not otherwise 
recoverable, which are proxima1;:ely suffered because of the 
granting of the order of immediate possession, such as losses 
due to interruption of business, which would not have been 
suffered in the ordinary course of proceedings, additional 
costs of moving inventory which might have been avoided in 
the ordinary course of proceedings, or the inclusion of inven
tory and other items of personal property as items taken and 
for which compensation must be paid, losses suffered because 
of hasty purchase of new property to replace that being taken, 
etc., and (6) most members felt that exparteyshou~d be avoided 
wherever possihle. ,,.<..Ilif" 

It was furt.her moved, seconded llnd carried that Chapter 
1 of proposed Title 7.1 is approved in principle by the Com
mittee. 

All members of the committee present felt that many 
hardships to the owner could be avoided by making available 
to him all or a substantial part of the just compensation to 
which he will become entitled as early in the proceeding as 
possible. Son~ members of the Committee felt that the only 
bene f it wh ich shonl d re au 1 t to the condemnor by the owner' 8 

withdrawal of funds would be an irrevocable waiver of any 
defenses relating to the public use and necessity while 
others felt that Buch withdrawal should entitle the condp-~
ing agency to an order of immediate possession, effective at 
a date sufficiently after the date of the withdrawal to afford 
the owner an adequate opportunity to consummate whatever 
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transactinl1ti c:.T.d dCce S.B,~L('~f rlnd to move from t.he premiaes. 

Seci:...i.on :::'.0:' It W;;l;:S moved, seconded and carried that 
the pc op 0:0" ,-1 de;) i <::. •. 0 n", ~_o t he Go\' ernmen t code. requ ir i ng that 
interest. be paid to the depositors in tlle condemnation deposits 
fund in the Stater,cdS\.\Cy is approved without its reference to 
proposed Title 7.1 of the Code of Civil procedure. 

Section 171 It was moved, seconded and carried thClt 
the Committee disapprove the amendment of Government Code 
Section 380S0 to prm'lde that. the date of va Iue for part ies 
waivin<j t_rial under the City park & Playground Act of 1909 
shou Id be de;-.,~rmined in aecordance with Section l249a of the 
Code of Civil Proced'~ce a" proposed by Section 7 of this Bill, 
be disapproved cn the grounds that the adoption of eaid Section 
7 has heretofore been disapproved. 

It appears that the majoriti." of the Committee is of the 
opinion that the" same date of vallie should be applied to the 
owner who wai'.'es trial under the Park & Playground Act of 1909 
as would be ctpplled were h0 to demand a trial and, therefore, 
the intent of Section 17 to est_abliAh cOn!'listent dCltes of valua
tion is approved. 

Section 18~ It wct::. .uo\!~d J ::;econded and carr ied that 
amendment 01 the GoVt!l:".ment Code Section 38091 to state a rule 
with respect to the inclusion or exclusion of improvements 
placed on the p:::operty at or about the time of the bringing of 
the a<:tion which is co!:sistent with the. "serv ice of summons 
rule in convential actions LS approved. 

SectiOl~ 19: rt was moved, seconded and cill:ried that the 
proposed amendment of Section 4203 of the Streets and Highways 
COlle t,o nY'o~::; de t.h;_-tt the dat.e of va Ine sha 11 he determined in 
accordaa;", .",; th t.hu I':::ovi~, Lons of Coile, of Civi 1 Procedure, 
Sc':ct i,dO t 24'1,-1 a.s :_-lrOp('l~,(·J by St!ct I on "I ,,_f Lh it-! Hi 11 i~ d is
approved, i11 ~J"'dL sald S('L't~1.on '/ Wa.K prC!vi.('I\l~1y difJapproved by 
the Commltteu, ·bllt. tl-,:lL the intenl of Sect_ion 1') to establish 
a rule cont,"-"tcen', veith the ru.lu respecting dat.e of value esta
blished by t':e Code of civd Pl:ocedure is approved. 

Secti,)n 20. IL wa", mo\'ed, "econded and carr~ed that the 
proposed amendment of Sec·r.ion 4204 of the Streets and Highways 
Code to establi.sh a rule resnectinq cne treatment of improvements 
placed upon 1,1'.0 )roperty at or a:::'o~t the. time. of the bringing 
of the action and cons,stent with the "service of summons· rule 
of the. Cocle of Civil Procedure is approved. 

It \01'-\;-1 t-ucthf~1" m0ve(1
1 

:i£~c()nded d:ld c;lxried that Ric .... -,.J 

r,. HlIxblb k, U", Cha, rmill\ of t.he Comrni ttco, or Buch ot"'.~· memhr,r 
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ot the Conunittee ,IS t,e shQ"l<'; a:?po:i.nt for such purpose, 
shall be author i~ed to ~ppear before the Senate Fact
Finding Commi.ttee on Judiciar,' o~ the california Legisla
ture, Tuesday, Septern.')~r 20 and Wednesday,. September 21, 
at the Disneylaad Hotel, Lr, ·the City of Anaheim, and to 
testify with respect t.O th.3 'f:ceWB of thE' Committee herein
before stated, ·,,'it.h the uaderst.andins that his testimon,,' 
shall concern the views of tLe ::o;nmitt,ee and not the views 
of any specific individuaL . / 

rR~~-t~ly s~itted 

'- / ~ <~&:.J. 
-' RICH.lI.RD L. HUXT • Cha~rman 

} .. 
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DIP_MINT o. ,ua ... e WORKS 

DIVISION-OF CONTRACTS AND RIGHTS OF WAY (L,.LH.L) 
u.o WILSHIlE. IlVD .. SUlTf: 1100, lOS ANGELES 9000.50 

Telephone: 385- 01; 31 

Richard L. Huxtable, Chairman 
Committee on Condemnation 
taw and Procedure 
458 So. Spring Street, Suite ;'35-
!os Angeles 13, california 

Dear Dick: 

August 24, 1966 

Re: taw Revision Commission's Tentative 
Recommendation Re Possession Prior 
To Final 3udgment 

Since I have for some time now scheduled an out-of-the-country trip 
for August 30, 1966, I am acting on your suggestion to.submit IIIiY 
comments to you and the members of your committee in writing. 

A major revision is proposed concerning Article I, Section 14 of the 
Calif'ornia Constitution. Basically the proposed amendment would per
mit any public agency authorized by the Legislature to take possession 
of property prior "co entry of judgment. 'The authorization for such 
posseSSion is contained in this same proposal of the taw Revision 
Commission and will be discussed later. 

It is doubtful that such a recommendation will be approved by either 
the Legislature or the voters as both have recently turned down 
extension of the right to immediate possession. 

The broadening of the power of immediate possession has to my knowledge 
not been requested by any agency nor has there been a demonstration of 
the need for such broadening. 

The accompanying legislation pro~osed,by the Law Revision Commission 
de/OOnstrates that if the power of iJmnediate possession is to be expan
ded" more restri ctions will be placedc,upon the agencies who will use 
the new power. It is my belief that these added restrictions, particu
larly the authorization for the court to extend the time after which 
an agency may take possession, will discourage any use of this 
broadened power. It will be impossible for an agency to plan any con
struction until it is assured that it can get possession of the pro
perty. When a court can ex~',end the time after which the agency rray 
take posseSSion, the agency would be under great risks to schedule 
any financing or construction prior to actual acquisition. 

At the present time, immediate possession can only be taken for 
reservoir and ri'ght of ;my purposes. Where condemnation is invol.ved 
for these purposes there are usually a large number of parcels which 
are affected. To delay the construction of these facilities until all 
properties have been acquired would til.ke these properties off the tax 
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rolls long prio:" :'0 actual need. 

Privately c>wned p\1bl~c u~ilHie5 ',muld undoub":.e6.ly oppose such an 
amendment due to the fact,~hat public utility 6.istricts could take 
immediate possession of' tLe privately ow:,ed public utUity facilities. 

Turning nol'1 ',,0 tee proposed statute which accompanies the proposed 
Constitutional amendxnent,~here are several sections which should be 
commented upon. 

Section 1268.02: In tr£ last sentence of this section there is a 
pro'~ision which provides that the court Imy noc redetermine just com
pensation.to be less tr~n the total amount which has been previously 
withdrawn. This provision should be modified to permit a court, 
after it has denied a mo~ion for a new trial, ,;0 either redetermine 
the probable jus, compensation to be the amount of the verdict or to 
at least require a bond on the amount in excess of the verdict. 
This modification is reasonable in that before the probable just COln

pensa':~ion would be redetermined, both a jury and the court would have 
passed on its propriety. It ~ould also put the property owner on 
clear notice that the excess amount of the verdict is not clearly bis. 
Also cervain const:i:tutional questions are here involved. 

Section 1268.0:; (e): This subsection gives the trial court discretion 
in requiring an u~de,.-"aking where the trial court has authorized a 
'With~wal whi.ch is claimed by anothecc par~y or to which another party 
may be entitled. Subdivision" c" of this same section provides that 
the condem:::tor is liable 'co all parties :having an ir,terest of record 
who are not served. I t.1.erefore believe that the undertaking should 
be mandatory because in many cases it is impossible to serve all 
parties, and under this subsec~~on, withdrawals are permitted even 
though all parties of record are not served. 

It should be noted in :"his COD.'1€ction that the condemnor must pay 
the premiwn for any undecctaking (see subdivision "f"). 

Sec1:ion 1268.09: Tnis sec:cion is a restatement of the Code of CivU 
Procedure Section 1243.;) that: "The amount deposited on any amount 
wi thd:rawn . w • shall (not) be given in evidence or referred to . . • It. 
Under the proposed legislacion, there would undoubtedly be more hearings 
on the subject of probable just compensation, therefore, both property 
owners and condemnors would rely upon evidence supporting their respec
tive poSitions which would not necessarily be the same as would be 
given at the time of trial. T"nerefore, in order to more fully com,.," 
with the intent of the present law there should be a modificatio' of 
this section which would clearly provide that the affidavits or other 
forms of evidence given in support of, an order fixing security should 
be given the same protection as provided now to the amount of money 
~Ti thdrawn. 
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SecUon 1269.02( d)(J-J: T~his :>e~<:ion provides that in a case where a 
condemnor has e. c:o.nr.;lUDlve ?resumption of necessity the court may con
clusively stay an o:iicc' fo::- possecsion for a period of 90 days. When
ever such a provisio:: fei' a stay is provided, a public agency in order 
-.:0 protect i tself ~Tl1St take L~ediate }losses-sion suff'iciently in advance 
so as "t,Q prevent acy stay .... rhicb might be granted from affecting its 
"onstructio:" schedule. W,o",:e such a provision is provided, the net 
effect is to remove ~.he -"-]:01" plO,rpose of the sec'c:on and to make condem
nOrS shy away from :,he ,-,.se of the section. If condemnors do use the 
section it vould be neces~ary -;;0 takE- possession far enough in advance 
to effectively prevent any stay from incerrering with the plans and 
thus cause a remo>~l of the property from the tax rolls long prior to 
its actual need. 

1269.03: This ~ectiol1 pl'Ovl«ec for all public agencies to take immedie.~e 
possession of pro?er-cy; hmrever, i'~. also provides that before this can 
be done a no"vi~ed motion ;:m::rt be made and that the court may, in efi'ecc, 
determine the date on whidl the cendem!lOr may take possession by weigh
ing the ha:rdship to "(te ownee- against the need of tr.e condeDll1or. As 
stated :previously, sucb a. l"esty.i ction severely li1r~i ts the probable use 
of this section~ 

If this section is ";P?roved cohere ShOllld be a proV1.Sl0n providing that 
a-;; the noti ced hearing ".;:~e 1ue sHon of public use and necessity should 
be finally cieter:nined and a:l a?pealatle order entered. Obviously this 
question of puo2.ic use aDd r~ecess1. T,y should bE- detcrrr..ir::ed prior to any 
change 01' possessj,on so as to vork the least hareship on both the 
condenL."1or and the eonae.i1Ulee + 

1269.05: 'I'his section gelCerally provides that a llome cnmer may require 
a depoSit be made at hiS, _he home owner's, option. No demand for 
this section ha.s been ShOH~ !,:O:.:' does there appear -:-,0 be any need for 
it. Until such time us t,1e ,!ee-d for this type of legislation is fully 
studied, and unt.il the ef::ec<-,s of: suc:b a provisior.l on both the condemnor 
and the eondemnee ca.n -Qe nnikr1caken, it Is r:ry recommendation :.hat the 
section be dele'ced from the nroposed legislation. 

1247(h): T"n:Ls sp.~tio" shculd be clarified so as to specifically provide 
t.C.l8.t there is no discretio:1 in the trial cour~~ in regard to regulating 
the right to pOG3ession I·fhere it is provided in other sections that 
the ~ourt has no d~scret.ionQ 

1249(b): Genelall:' (.h1s sec,~on, \lhien provides that an increase or 
decrease in market value due to the general kr,ovledge of the public 
improvement is not be be considered, is a cood idea. However, it wou' 
see~ that this section is not the proper place for such enactment. rl 

careful study will be nccessal'"J to set forth the rranr.er in \lhich chis 
issue is raised. For exp ... JrrpltJ it will need ·~o be de~rmined whether 
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sales are ccmpa:ra·ble 01' .n.o"'t, :!OiElparal:le "::;.-.:;cause e:l:tbe~ the subject 
y!"'operty or ~(.he sale is e~l3.n-.:ed or blighted; or whether the sale 
shouli be allowed. int.o ev:tcicuc:e and th,::on th~ appra.ise:::-- allowed to 
tladjustH thE: price of' the sale to "'cake into acc:our.tt the effect of' 
the enhan::ement or ~Dlir;~-;.t ~ 

1249~a: ~ds is a gene:ral C!r.ta~ge in the- a.pproacb ~o date of value~ 
Generally it provides that, t:'1C date of value shall be t.he date that 
possession was ta:ten cr si.:,: m.or..ths afte:::- the- -riling 01' the compla.int 
(if trial :'8 had wi thiL one yee..r-). T'.ne 11 six mont.b ll rule is generally 
of little benefit "to the condemnee i:l a ris].ng rrarket or -~o the con
demnor in a faUi ng market.. Sales a:ft.er the date oj' value are generally 
allowed and even though t;oe jury is instructed 0;1 ~,he d~te of value 
~"'e all know -:r.at tl:ey often take such la"7~er sales i.n-to accoun:':w Dlus 
the Go-called advan-i:a0e of n six ffioLtr.llS later da'l.e of value will be 
ouhlei.g.'led by the J.elay of r5ri;1g appraisers '"hel·c a properT.y owner 
desires an early app:..-aisal of his property in oraer -to more adequately 
nego-:'iate vdth th·'-; conde~"1ing agency. It " ... ~ll also dis:::ou!"9.ge settle
ments until afr.er ~she six mont:r~ period has passed in order to be 
assured of the latest \'Blua-~,ion ~whe:r.: there ';"8 a ris'ing rrarke~.:... 

There is a1so a c:.ange ~n the -;,.crd~ns of the Section. Under the 
proposed 1egislatlo;, Lhe dc."te or valua;;ion :'.s J.epenaent on the date 
that the issue as -:~.o '~Or.l:geL5fl-tiD~1 is tried. :'7::" t~'1 this provision in 
effee-lo it ,;·,ill be ~.'lo:r·e cj.ffi~~l~ "'':'0 oD<.ain a bi::ul~catio.n of a trial 
in ord.er to try speC'ia: issues Hh:'ch '--§3.y irastically af'fect any 
appraisal nade ::;f the prc'p0.:r-cy~ ~·,:rithout such bifurcation vit:nesses 
may have to be prepa.red ·i.:.o tes!;:i.:~y on ~.:t.iO or- more legal theories. 
Such a cr..ange in -:he la-h~ st:oulC'.. be :,esi.,s-::ed by bo ~h condemnors and 
condernnees, as ",rell as ..1..:.he- cou:::-ts; ·oec&use ~:je ~:.)i:u:rcatio:l of issues 
tends to dec.rease ·che cost,s of ap"Oraisals and to d.ecrease t...~e number 
of -:;rial days necessa::'"",f ~c -~r::,l a-~ase~ 11: short, Se.:!i:ion 1249.a 
~ ... ends to complicate the law ,~on~e:tni!1g the date of value "W'ithout any 
real substantial ccr!'c3po21ding heEEfits to ei"!;her i·,he property owner 
or t.he condemnor .. 

Section 1244.a{ c): ·l~nis 5cc'cio'1 :~as been amended so as to provide 
t~'18.t appraisal fees and attorriey fees TrS.Y be :cecovered on an abandon
ment even thoug..l) t11ey ""'ere i::lcur:-ed prior 7:.0 "'<:.hc coremencement of' the 
proceedings. Any such eX]')ense,:;, [,ad no suit been filed, would have 
been "the responsibilLy s01ely of the propert,' owner. It would seem 
-:Chat there is little justifica .. cIon in providing a windfall to a property 
mmer merely because a sui. "as filed. 
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Section 1255.b: Section 12~5.b{a)4 and the last sentence in 1255.b(b) 
should be deleted as they provide for interest accruing under Section 
1269.0;. As I have previ011sly indicat.ed I object to Section 1269.05 
until a thorough study is , made of this subject and therefore these 
sections should also be deleted • 

• 

R3P:ls 

cc.: li.i.~rl<J.rd A. Dl":l GU~:l'C i..c 
HodG(; L. Doll(~.1 .sl~. 
Georg!.' c .. n:J.dl~S' 
Homer L. r·jcCUl'l;l.; c k, j p .. 

JUStlil H. ;·kC;)rthy 
J<lhn N. N.::L:1\l~'tn 
Paul E. OVL'ptcm 
Terry C. Smi t11 
ROGer N. Sullivan 
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STATE OF CAlIFORN1A-iR'ANSPORTATION JoGENCY 

CEPARTMENT OF PUBLIC WORKS 

DIVISION OF CONTRACTS AND RIGHTS OF WAY (lEGAL) 
1120 N STREET, SACRAMENTO 

September 14, 1966 

Mr. John H. DeMoully 
Executive Secretary 
California Law Revision Conmission 
Stan~ord University 
Stanford, California 94305 

Dear Mr. De~foul1y: 

EDMUND G. BROWN, Governor 

Re: Tentative Recommendation Relating to Condemnation 
Law and Procedure #5 - Possession Prior to Final 
Judgment and Associated Problems. 

By letter dated August 3, 1966, you have requested the 
Department of Public Works to comment on the tentative 
recommendation of the Commission on possession as 
revised on July 30, 1966. . 

The Department of Public Works has made four separate 
oral presentations to the Law Revision Commission 
concerning its comments and suggestions with respect 
to the proposed constitutional amenrunent and statute. 
There are several additional comments and suggestions 
that we ask the Commission to consider. 

Section 1247(4) 

This section ~Ias added to incorporate the phrase 
found in C.C.P. §1254, providing that the court may 
" .•• stay all actions and proceedings ~gainst the 
plaintiff ••• " arising from possession of the property. 
In order to do this, the Commission has added provisions 
which gives the court the power to regulate the right 
to possession and to enforce its order. The danger of 
this section as presently drafted is that it appears to 
give the court some discretion in areas where under the 
specific provisions of the proposed statute no discretion 
is intended. If this section is clarified as specifically 
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stated above the section would be relatively innocuous. 
The comment indicates that this is merely a codification 
of the court decisions, but the section as drafted is 
broader. 

Section 1249 

On page 79, the comment states that the increase 
or decrease in market value due to the general knowledge of 
the public improvement is not to be considered in arriving 
at the amount of severance damages and sp3cial benefits 
in addition to the value of the property. While this 
concept is correct insofar as the value of the part taken 
and the value of the whole property in the before conditi~n 
1s concerned, the effect of the public improvement must be 
considered in regard to the questions of severance damages 
and special benefits. Section l249(b) may be appropriate as 
an isolated statement of theoretical J.al1. Hm1ever, there 
are serious implications in its practical implementation. 
Certainly this section should not be used as a stepping stone 
to raise issues of "blight" without substantial proof thereof. 
The comment of the Commission following this section indicates 
that there is uncertainty in the law as to whether "blight" 
mayor may not be considered. Actually the cases, when 
carefully analyzed, turn on the basis that there was no 
concrete evidence of such deleterious effect on the property 
taken aside from mere speculation by an expert witness testi
fying for the property owner. Such unfounded speculation has 
always been condemned by the cases (Sacramento and San Joaquin 
Drainage Dist. ex reI. State Reclamation Board vs. Reed, 
215 C.A. 2d 60) and it is our fear that this sectionwould 
open the door to the claim of "blight" in many cases where 
absolutely no proof of such effect could be factually estab
lished. That such an unfounded claim, however, can seriously 
prejudice a jury, is plainly evident. A careful analysis of 
the cases shows that the rule in regard to "enhancement" is 
much the same as the rule in regard to "blight". Thus, the 
case of San Diego L. & T. Co. v. Neale, 78 C. 63, 74-5, 
indicates that while provable increase in value caused by 
knowledge of the public improvement may not be considered 
as part of just compensation in valuing the part taken, 
mere speculative claims of increase in value, not capable 
of factual separation from the general market, may not be 
deducted from the market value of the part taken. 

The comment purports to "change" the rule as to "blight" to 
correspond with the rule as to "enhancement". The danger 
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is that the court will interpret such a "change" to open the 
door to unlimited speculation on the "bllght" issue. It is 
suggested that very careful consideration be given to the 
p,ractical application of such a purported "change" or 
'clarification" in the law. 

Perhaps an approach on the evidentiary level would be more 
appropriate. This could be accomplished either separately 
or in connection with a change as proposed in Section 1249. 
Thus, such questions as the effect of the general knowledge 
of the public improvement on comparable sales, whether 
favor<tble or unfavorable, should be spelled out. ~fuether 
such an affected sale should be considered noncomparable 
because it is affected by the general knowledge of the 
improvement or whether the appraiser should be permitted 
to make some adjustment in the price of the comparable sale 
to reflect the effect of such general knowled~e should be 
thoroughly studied before any general "change in existing 
law is made as proposed in Section 1249(b). 

Section l249(a) 

The content of this section has been substantially 
changed by the Law Revision Commission. The essence of the 
change is to make the date of valuation six months after the 
filing of the complaint where the trial is had within one year 
unless the delay is caused by the defendant. The Department 
generally agreed with this approach to determine the date of 
valuatton in the spirit of compromise because of the original 
proposal of the Law Revision Commission to make the date of 
value the date of possession or date of trial, whichever was 
earlier. 

Complications are introduced by this section which are prob
ably more detrimental to the property owner and the condemnor 
than they are worth. For example, it will be impossible for 
a property owner without extra expense to obtain an early 
appraisal of his property unless six months have passed after 
the filing of the complaint. No appra~ser can make an early 
firm determination of value. Negotiations for settlement 
will thus be impaired by uncertainty. If a property owner 
or a condemnor does obtain such appraisal then it will have 
to be brought up to date. At the same time unless there is 
a very unusual market the actual increase of value in six 
months' period would normally not compensate for this 
additional expense. The failure to maintain the l~urata rule 
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and also the statement in the comment that a mistrial 
eliminates the attempted trial for purposes of date of 
valuation, opens the door to invited misconduct. Such 
should not be encouraged by any statute. 

An additional problem is presented because the date of 
valuation is fixed by the date that the "issue of compensation" 
is brought to trial, rather than the date of commencement of 
trial. Often there is a cont~st of an issue which could be 
more easily and economically settled by a bifurcated trial. 
After such early determination of legal issues, both sides 
are able to instruct their appraisers according to the law 
as determined by the trial judge on the first hearing. 
The present practice is to request a bifurcation of the 
trial to settle such an issue. Under the law as proposed, 
a condemnor would be encouraged to oppose any such bifur
cation so as to prevent a delay in the trial of the issue of 
compensation. This would force both sides to have their 
appraisers prepare the case on two or more different legal 
theories and thus add to the expense and uncertainty. Since 
the trial of special issues in condemnation cases provides 
for a desirable and worthl·rhile procedure, its use should not 
be discouraged by a date of valuation statute which will 
bring about its disuse in order to preserve an earlier date 
of valuation. Such bifurcation of issues is usually bene
ficial in that it decreases the number of court days required 
to try a case and may bring about a settlement. 

Section 1255a(c) 

This section increases the costs that a condemnor 
must pay for the abandonment of an eminent domain proceeding 
by including appraisal fees as well as attorneys' fees 
-whether or not the action 11as abandoned 40 days prior to· 
trial. This section provides that in addition to appraisal 
fees and attorneys' fees incurred after the proceeding is 
commenced, appraisal fees and attorneys' fees incurred before 
the proceeding ~Ias com.menced shall be recovered. It is our 
opinion that appraisal fees and attorneys' fees incurred by 
the property o~mer prior to the commencement of the proceed
ing should not be paid by the condemnor. Only those costs 
incurred as the result of the proceeding should be borne by 
the condemnor. Appraisal fees and attorneys' fees incurred 
by the property owner prior to the commencement of the pro-
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ceeding could very well be for the purpose of dissuading 
the governmental agency from the acquisition of the property. 
These fees and expenses were not incurred for the purpose of 
defending the condemnaticn action, but were incurred for the 
purposes of preventing the condemnation action. The date of 
filing of the action would seem a more reasonable date for 
determining which fees and expenses are to be paid by the 
condemnor. The allowance of fees for services rendered before 
the proceeding was commenced could prove to be incapable of 
exact determination and subject to dispute and abuse. 

Section 1255b 

We object to 1255b(a)4 and the last sentence in 
l255(b). These additions to this section provide for interest 
accruing under Section 1269.05. We have commented on our 
objection to Section 1269.05, and for the same reasons the 
provisions here should be deleted. 

Section 1268.02 

The last sentence of this section provides that the 
court may not determine probable just compensation to be less 
than the total amount previously withdrawn. We believe that 
this provisiop. should be modified so that the court could 
redetermine probable just compensation to be the amount of 
the judgment even though a greater sum had been previously 
withdrawn. The early return to the public agencies of this 
excess amount is necessary so that property o.mers will not 
have time to encumber or invest the withdrawn amounts and 
to put the property owner on notice that the excess amount 
withdrawn over and above the judgment is due and owing the 
condemnor. We suggest the following langua*e be added at 
the end of the section to read as follows: •.. unless the 
amount withdra.m is greater than the amount of the judgment 
in which case the probable just compensation shall be the 
amount of the judgment." 

After the second sentence the following should also be 
provided: liThe court may stay its determination of the 
amount of probable just compensation until after a motion 
for ne.l trial has been determined." The reason for this 
provision is to prevent the tying of the trial court's 
hands by forcing the court to redetermine the amount of 
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probable just compensation as the amount of the verdict 
where it is going to grant a new trial on the basis of 
either an excessively large verdict or an excessively 
small verdict. After it has granted the motion for new 
trial it may, but is not obliged to, redetermine the 
amount as that of the set aside verdict. 

Section 1268.05(e) 

This subsection provides that whet','! the court 
determines that an applicant is entitled to withdraw 
a part of the deposit that another party claims or to 
which another person may be entitled, the court thY require 
an undertaking. Since subdivision (c) provides at the 
condemnor remains liable to all parties having an interest 
of record who are not served, we believe that the bond 
should be mandatory if demanded by the condemnor. The 
condemnor may not be able to serve all parties and since 
the proposed statute allows withdra~lal in such situations, 
a bond or undertaking is necessary to protect the taxpayers' 
funds. This should not prove too onerous a requirement 
since the condemnor is required to pay the premium for the 
undertaking pursuant to subdivision (f) of this same section. 

Section 1268.09 

This section restates in SUbstance the requirements 
of existing law contained in C.C.P., §1243.5, that "The 
amount deposited ••• and the amount •.• withdrawn ••• may 
not be given in evidence or referred to •.• ". Since the 
Commission is renumbering this section we believe that the 
concept should be fully stated so as to provide that the 
affidavits or other forms of evidence given in support of 
an order fixing security should also be given the same 
protection as the amount deposited or withdrawn and cannot 
be offered in evidence or be referred to in the trial. The 
reason for this suggested change is that either party might 
circumvent the intent of the present law by offering into 
evidence or referring to the affidavits or other evidence 
used by the other party to obtain an order fixing security 
or to obtain an order increasing or decreasing the amount 
of probable just compensation. 
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Section l269.02(d) (1) 

This subdivision authorizes the court to stay the 
effect of an order for immediate possession where it is 
obtained in those cases in which the condemnor has a 
conclusive presumption of necessity. We believe that the 
court should not be able to stay the order where the 
plaintiff is entitled to it, even for a period of 90 days. 
Since the resolution of necessity is conclusive and binding 
on the court the court should not be able to thwart the 
necessity or need for the property by delaying the possession 
of the property and the award of construction contracts. 

This problem of stays focuses the attention on the whole 
problem of the extension of the right to immediate possession. 
The Commission is concerned with extending the right and at 
the same time providing the prof,erty owner with the right 
to at least limited "protection'. The net result of this is 
that an agency which decides to exercise its new right of 
immediate possession must plan to take possession sufficiently 
in advance of its actual need so that no co~rt, no matter how 
arbitrary, can extend the time. If the agency does not 
follow this procedure, it may be faced with the situation 
where it has committed itself to contracts which contemplate 
the actual possession of the property on the date it specified 
in the contract and not be able to meet its contractual 
obligations because of an alleged hardship to the property 
owner. This would result in contractors' claims for delay 
because of failure of the condemnor to provide the right of 
way as agreed upon in the contract. This power granted to 
the court by subsection (d) violates the basic premise 
contained in our constitution - that of the separation of 
powers. Tne court should not be able to substitute its 
discretion for that of the executive branch of government. 

Section 1269.03 

The effect of this proposed section has been generally 
commented on in the first part of this memorandum. Because 
this section provides- for a noticed hearing, the question of 
public use and necessity should be finally determined at the 
hearing. It should be provided that if a defendant fails to 
object or to contest, he has waived his right at any future 
time to contest public use or necessity. Furthermore, it 
should be provided that the determination of these issues by 

'the court constitutes an appealable order. 
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Section 1269.05 

This section is the so-called compulsory deposit for 
immediate possession on motion by the property owner, and 
takes away from the condemnor the discretion as to whether 
immediate possession should be taken of the pro?erty. This 
section limits the condemnor to the extent that if the deposit 
is not made within 20 days after the order, the moving party 
1s entitled to legal interest regardless of the fact that 
the condemnor does not take pJssession. In addition, the 
deposit of probable just compensation is determined in a 
noticed, contested hearing, whereas in all other cases the 
deposit in situations involving right of way or reservoir 
1s accomplished in an ex parte proceeding. 

Although subsection (a) limits the effect of this provision 
to dwellings containing two or less residential units, one 
of which is owner occupied, this section presents a problem 
and could be easily amended to make it applicable to. all 
types of property. An additional problem in presented in 
that there is no provision for any bond on any amount which 
1s more than the condemnor's estimate of probable just compen
sation. This could be particularly dangerous in the situa.tion 
of the single family residence where the party making the 
request appears in propria persona. He may not be fully aware 
that the amount which the court determines to be probable 
just compensation and which amount he withdraws may have to 
be paid back to the condemnor. In addition to the penalty 
for the payment of interest the condemnor is further penalized 
if it does not deposit the probable just compensation since 
subsection (c) of this section does not provide any offset 
to such interest for rents or other income received by the 
owner or the value of the owners possession of the property 
after the deposit was required. This provision is not fair 
to the condemnor and provides a windfall to the owner where 
the condemnor is not in a financial position to comply with 
the order of the court. 

Furthermore, Section (a) of this section, while purporting 
to be limited to residential units, is so ambiguous that it 
might be construed to cover large amounts of property whose 
highest and best use is not residential but happened to have 
one or two residential units thereon. The court could 
consider that this subsection would apply to such a situation 
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and require a deposit to be made on large ranch property or 
commercial property improved with one or two units, contrary 
to the intent of the drafters of the statute. 

Section 1269.05 has most serious consequences in that it 
would require the unnecessary deposit of public funds where 
possession is not needed by the governmental agency concerned. 
This would prevent the use of such funds for actual construction 
or other purposes while the public funds are required to be on 
deposit. This one feature of the statute could delay the 
completion of public works projects where substantial amounts 
of money are tied up in court deposits. The Law Revision 
Co~~ission has not indicated in its study and recommendation 
any demand or need for this particular provision and no demand 
or need has been evidenced with respect to home owners or 
persons living in dwelling units containing two or less units. 
No section should be enacted into law without a full study of 
the need for such a provision and the final consequences upon 
public agenCies. 

Section 1269.06 

This section is good insofar as it gives the condemnor 
the right to take possession at a date earlier than it other
wise could where it has sought or intends to seek possession 
of the property and the defendants entitled to p~ssession 
have either vacated the property or withdrawn the deposit. 
However, it em~hasizes the inequities inherent in §12.69.05 
in that under ~1269.05 a defendant may denland a deposit; the 
condemnor in order to protect itself may be forced to make a 
deposit, and the defendant may refuse then to withdraw any 
portion of the deposit. In such a situation the money is 
deposited and is of no benefit to either the condemnor or 
the condemnee. There should be a provision either here or 
in some other section which provides that after a defendant 
has demanded and received an order and the deposit is made 
by the condemnor that the condemnor may then obtain an order 
for possession. 

Section 1270.05 

This section should be made to conform to the suggestions 
which we have made above with regard to Sections 1268.05 and 
1268.06. The last sentence of Section 1270.05 would accomplish 
this. Therefore, in any withdrawal after judgment over 
objection, an undertaking should be made mandatory upon the 
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request of the condemnor; the condemnor would pay the cost 
pursuant to the present provisions of §1268.05(f), the 
condemnor would recover the premium paid for said undertaking, 
and pursuant to the present provisions of §l268.05(c) the 
condemnor would have subrogation rights. . 

Additionally, as suggested in our comments to §1268.02, a 
provision should be added whereby the court could stay its 
redetermination of the amount of probable just compensation 
until after a motion for new trial has been determined. 

We again wish to advise the Commission that the Department 
of Public lrlorks is grateful for the opportunity to comment 
on the tentative recommendation relating to immediate 
possession. A representative of the Department will be 
available to answer questions when this matter is heard 
by the Commission. 

Sincerely, 

m~Ycf::;~ 
ROBERT F. CARLSON 
Assistant Chief Counsel 

Encls. 20 copies 

cc's to: Willard A. Shank, A.G's. Office 
Norman B. Peek II " 

Robert L. Bergman II II 

Thomas T. Jordan, Recl. Board 
Thomas H. Clayton, Gen. Servo 
Norman Wolf 
League of Cities 
Russell B. Jarvis 
San Diego County Counsel 
Santa Clara County Counsel 
Butte County Co. Counsel 
K. Duane Lyders 
Robert W. Ja.llIes, Dept. of Water Res. 
John Smock, Judicial Counsel 
Richard Allen, Dept. of Water Res. 
Dept. of Public Wks. fS.F. Legal OffiCe~-IO~ 

II II II II L.A. Legal Office -10 
II II II II S.D. Legal Office - 5 

Los Angeles County Counsel 
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ROLLIN E. WOOOeURY 
GUIERolL COIiN'SU. 

HARRY W. STURGES. JR. 
ROl!lfAT J. CAHALL 

"~$IST"'N';' G(}HR~l COUNSEL 

LOS ANElEI.E:S., CALIFORNIA 9QIJ'53 
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September 16, 1966 

John R. De Moully. Executive Secretary 
State of California 
California Law Revision Commission 
Room 30, Crothers Hall 
Stanford University 
Stanford, California 94305 

Re: Tentative Recommendations of the California 
Law Revision Commission Relating to Con

demnation Law and Procedure 

Dear Mr. DeMoully; 

OAVID N. BARRY, III 
NOiUl ..... N: E. CARROLL 
JOHN R. BURY 

H. CLINTON TINKER 
XENNfTH M. L.EMON 
WILl.IAM E. MARX 
H. ROBERT BARN'::S 
TOM P. Gil-FOY 
L.OWEL.l. T. ANDfR90M 
O.a.VIO C. HENSLEY 

... .,"lST.Ul'l: COUNSLL 

Thank you for keeping me informed of the progress 
of the proposed new emi~ent domain sections. 

In reviewing tile material you sent I note an area 
of particular concern to investor-owned public utilities such 
as the one I represent. Tilis is the area that ~"ould extend 
early possession to such utilities in the manner as set forth 
in proposed Section 1~69.03. The procedure suggested in this 
section appears to be very workable ana certainly constitutes 
a marked improvement over existing practice. There is now
ever one requirement appearing in this Section that I'd like 
to call to your attention for further consideration. 

Section 1269.03(c) sets forth the conditions which 
a court must find to exist before it makes an order that author
izes the plaintiff to take possession. One of these conditions 
is that utilities under the jurisdiction of the Public Utilities 
Commission must show that "the public necessity of the proposed 
improvement is evidenced or supported by a certificate of pub
lic convenience and necessity issued by ti~,e Puolic Utilities 
Corrnnission under the provisions of the Public Utilities Code." 
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It was i.uy" -chougilC ttl':-it this certiiica.te requ.ire
ment nay have been i':1ch:ded ebe to a :::lisundersr:anding of 
j ust ~vhen puolic utilities unc:.er tt,e .J Grisdiction of the 
Public Utilities Corr.r"ission oocai" ce"cti.iicates of public 
convenier.ce ane. necessity. "fi1ese certli:icates are only re
c;uired wilen a «Cility is extending its facilities into 
territory not already served oy t:1e utility . ',hth the pos
siDle exception of the construction of certain major gen
erating facilities t;lis is, in fact, the only time when 
certificates are obtaifled. The remarks of the court in 
San Die 0 Gas & Electri.c Com an' vs. Lux Land Com an , 1S.4 
Ca . App.2d ~72, at page " are ca ed to your attention 
in ti'lis regard. During my experience of handling somewhere 
around one hundred seoarate condemnation actions over the 
past several years tne need for the facility was evidenced 
by a certificate in only one or two cases. This I believe 
to be a more or less representative exoerience for the 
utility industry tl1rougtlOut California: 

Accordingly, it may be seen that requirir:g a certi
ficate of public convenience and necessity 1:0 oDtal-n posses
sion is to require a whole new, indepeneient proceeding be
iore the Public Ucilities Commission tl'lat ILOst probably would 
not otnerwise occur. In acdition to causing utilities a 
great deal of extra ciiiiculty, til,le and expense> this could 
also have the effect oE flooding ti:e Public Utilities Commis
sion with a vastly increased \101uJ:Je oi cwork. 

T{le inclusion of the certificate recuireme"tlt also 
raises a certain inierence tnc.!: obtaining certificates is a 
necessary condition precedent to proving t:le issue oi. neces
sity, whether or not early possessiol1 is ever sought, which 
of course, as has ~'leretofore been pointed out, is not the 
case. 

The puolic interest would appear to De adequately 
protected from an arbitrary exercise of the early possession 
procedure by subparagraphs (1) and (2). As we interpret tt.e 
requirement of subparagraph (1) w;1ich provides tnat the court 
must first finei that tne plaintiff is entitled to take ti'le 
property before it orders the plaintii:f into possession, such 
requirel'ilent necessc:rily i.ncludes a findins in favor of the 
plaintiff on tile isslles of necessity, puo1ic use and if raised, 
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compatibility of location. If t~1is interpretation is in 
accordance with your incention a defer,dant \Vould. in effect 
be afforded all of tile p • .-ocectiou ;le i.s nm", under existing 
law, afforded to keep a plaintiff out of possession; the 
only difference being that the issues relatir~ to the right 
to condelTh' would. be tried at tile time early possession ,.;as 
sought rather than at tne tiIT.e of the trial of tne valua
tion issues as is currer,t practice. The "balancing" in 
which the court is instructed to eng<.ge under subparagraph 
(2) of course, provides even more protectior; to a defendant 
and seems to be a reasonClole additional rec;uirement. 

For the foregoing reasons it is respectfully sug
gested that the Commission consider eliminating subparagraph 
(4) from Section 1269.03(c). 

This letter ;,as DeeD discussed and ,\lorked on 
~ointly \ .. ith Hr. Charles Van Deusen of the Pacific Gas and 
Electric Company's LaN Department and it is my understanding 
that he will be fonvarding to you a substantially similar 
letter under ~"lis si.gi~ature. 

VLaY I thanl<. YOt:.. agair~ ior proviciing me '4ici1 trie op
portunicy oE r.1aking the~e comments. 

AIR.'1AIL 
SPECIAL DELIVERY 

TPG:gjl 

cc: Charles T. Van ::Jeusen, Esq. 



!Sunk of Am~ri.nt 
NATIONAL ~tt-~I1tlt ASSOCIAT10N 

SA>~ TRANOSCO HEADQ{)'.!..RTl:RS 
LEGAL DEPARTMENT 

Califoraia La v: Revision Commissioil 
School of La", 
Stanford Universi~y 
Stanford, California S4JGS 

SAN FRANOSCO, CALIFORNIA 94120 

September 13, lS66 

Re: Tenr:c; t i ve :1.ec oamenda t ions Re la ting to 
Condemnation Law :J.~5 

Gentlemen: 

'\~e have received a copy of Yo:.J.r Tentative 
Reeor.:nnendations Relating to Condemaation Law 4r5 \-Ihlch 
are a product of much work and thou.;ht and vlhich we have 
not had sufficient opportunity to thoroughly review. 
Tnerefore, the following is intended to seneralize our 
reactions as a lender to some of the Commission's 
recommendations. 

Section 1268.04 propose':: to be added to the Code 
of Civil Procedu;::e ?rovides that any defendant having an 
interest in the property may \»ithdraw Bll or any portion 
of the depoBic. 'In.;'!re is no provision requiring service 
upon anyone other than the; pIa ::'ntif£. Therefore any 
defendant coule: withdraw without notice to the remaining 
defendants. Section 126$.05 provides that no withdrawal 
may be ordered untiltl'Jenty days after service of a copy 
of the application on the plaintiff or until the time 
for all objections has expired. The pizintiff may object 
upon the grounds s"tated in the section and, in the event 
it does so, on the grounds that other parties are known 
or believed to have an interest in the property the 
plaintiff is to serve them and they have ten days within 
which to object. The defendants, other than the one 
seeking withdral.Jal, 'have no protection unless the plaintiff 
elects to file an objection. In the event that other 
parties have an interest in 'the proceedings, plaintiff 
should be obligated to notify them of the application for 
withdrav.'al or, as an alternative, the applicant should be 
required to serve all of the defendants with a copy of 
his appliea'cion and twenty days should be allolo.'eo them 
to file an objection. This appears to be more in keeping 
with (d) of your recommended amendment to Section, 14 of 
Article I of the State Constitution. 

The second section of 1265.01 (b) is somewhat 
confusing. It Cippears that the word "not" should be 
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inserted between the I-lorcis "has" and "been reversed" in 
the second line or i~ it is intended only to refer to a 
judgment regarding the value, the language should be more 
specific. Similar language is contained in 1269.02 -.03. 

Section 1247-4, which is new, provides the court 
with power to stay any other actions or proceedings arising 
from possession of property. This ,JOuld prevent a lender 
from acquiring possession of the property in the event of 
default under the terms of a deed of trust or security 
agreement as the case Ulay be. Such proviSion is not 
necessary in that the lender would also be a defendant 
and any action on its part to recover its debt would not 
be detrimental to the plaintiff. 

Section 1249 (b) refers to "general knowledge" 
and this, of course, is subject to QAny interpretations, 
and could include rumors. The "general knowledge" could 
go on indefinitely, therefore, this should be more specific 
as to authenticity and the time of the proposed taking. 
In the event that this sub-section "ere to be modified 
as proposed by adding (b), an Nmer would be precluded from 
working the land or imp:coving it and its value, salability 
and rentability could be greatly impaired thereby depriving 
the OIo.'l1er of revenue with \-:hici, co service or payoff loans 
or even to procure new crec.it on the security of the land 
or leasehold interest and all because of "general 
knowledge". Subdivision (b) of Section 1249 (a) provides 
that the date of valuation is the date on I'lhicn the plaintiff 
makes a deposit unless an earlier date is applicable. In 
many cases a complaint is filed, deposit is made and the 
defendants are not served for quite scme. time and they go 
about their business in total ignorance of t.l)e pending 
action. TI,erefore, I suggest that the date of valuation 
should be geared to service of the complaint and summons 
on all defendants, and this is in accordance with the pro
posed changes to the Governrclent and Streets and Highways 
Codes. 

Section 1249.1 (b) refers to i:nprovements and 
if this is in'tended to include preparation of land for 
crops and the crops themselves, it should be clarified. 
In all events some allovlance should be made for the work 
done in preparing the land for the sowing of crops or 
planting of. trees and consideration should be given to the 
planting and caring for crops and trees which have not 
arrived at a producing stage. In many instances the farmer 
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or orchardist has obtained credit on the strength of the 
anticipated crops and unless he be allowed to complete and 
harvest the crops or be paid a surf, based on the anticipated 
yield, he would be unfairly saddled with the debt, particularly 
if the proceedings were to be abandoned and he had stopped 
after the filing. IE this section is intended to refer 
only to structures, i't should be clarified and consideration 
should be given to such improvements which are approaching 
completion. A partially completed structure generally 
becomes a target for vandalism if work is stopped and 
again this '\<JOuld be most detrimental to the owner and lender 
in the event of abandonment. This also applies to Section 
38091 of the Government Code and Section 4204 of the Streets 
and Highways Code and should be considered in the modification 
of Section 38090 of the Government Code. 

I ~]ish to compliment the Commission on its work 
and hope the foregoing observations ~Jill be considered and 
prove helpful. 

GAG:gh 

622-2847 

Very truly yours, 

Geo. A. Ghiselli 
Counsel 
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{/" TAT! Of CALIFORNIA-REVENUE AND MANAGEMENT AGENCY ....... ======,;",;============== ==== 
DEPARTMENT OF FINANCE 
SACIW'ENTO 

California Law :ievision CO.TJEisS::'C;, 
School of Lairl 
Stanford University 
Stanford, Cclifor.lia 94305 

Gentlemen: 

, I 
---.- ) 

EDMUND G. aROWN. Go, 

SLlbject: Your f',eporc: Titled "Possession Pr·ior to Final 
Judgment and Helated Problems" 

( 

The Department of Finance and c:.he D2partment of General Services 
have reviewed the subject report on behalf of 'che Revenue and 
Management Agency. As a res'..ll t of' <;his revie'tI and in accordance 
with the request contained in your letter dated August 3, 1966 
we wish to make several comments in regard to the r'eport. 

This agency neither favors nor opposes the proposed amendment 
to the California Constitution ;'ihich would permit tue legislature 
to extend the right to take possession prior to trial to all 
eminent domain actioDs. On a few occasions in the past the 
right to tak(3 possession ',/Oule have been helpful to -.;his agency 
and if the :eight is exteneed there may be a few occasions in the 
future when it \~ill be helpful. However, if the right is ex.tended 
we believe the benefit to this agenc,l will be offset by problems 
Which will arise from trw de:r.ands that on various occasions and 
for various reasons will be made ;;t.at tnis agency exercise its 
right to obtain i~ediate possession even though we deem it 
inappropriate to exercise tDe rig;1t as to the particular piece 
of property. ('.chis agency believes that tr.e right of possession, 
if available, should only be exercised where it is actually 
necessary to obtain posseSSion of the property in order to meet 
a construction scheCi:"le.) 

As to the proposed legisla<;ion to implement tIle cODstitutional 
amendment, we wish to make the following observations: 

Where the property to be acquired con'~ains not more than two 
residential ur.its and one of the units is occupied as the residence 
of the condernnee, proposed Section 1269.05 permits the condemnee 
to require the condemnor to either deposit probable just compensation 
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with the court or .clave the compensation aI-larded draw legal 
interests from the 21st day afteI'~he a.ate of the order 
determining probable just compensation, such interest to be 
paid even if tr.e condemnor later abar;dons the proceedings. vie 
believe that the condemnor should have the sole discretion as 
to whether or not it ShOclld taxe possession prier to judgment 
and the condemnor should not be required to bear the burden of 
short-term management of property for' which it does not have 
an immediate need. 'rhe effect of Section 1269.05 is to penalize 
the condemnor for problems created by 'che long delay from the 
time of filing a compl.aint until the actual date of trial. 
Inasmuch as this delay is generally not the fault .of the condemnor 
it appears unfair to so penalize the condemnor-,_. 

Since monies deposited by the condemnor under Section 1269.05 
will not draw interest for the condemnee, it can be assumed 
that in most cases the conde;nnee vll11 withdraw any such depOSit. 
This could result in a·substantial loss of revenue to the State 
since the money withdrawn wOLlld have been invested by the State 
and be accruing interest for the State at a 'rate of; apout 4% 
(Section 16480, et seqqovernmen''','Code). In the c<i,l3€:swhere 
the State fails to deposit the moneY,while the StaLe will 
generally have· the money-invested at about 4%, it wiil be re
quired ·to pay 7% to. the' condemnee, 'l'his also could cost the 
State a substantial sutn. 

Article IV~ Section 31,. of the Califo:;·n:!.a Constitution ··provides 
in effect that the State Legislature cannot make or authorize 
the making of a gift of public monies. It may be argued that 
SubdiviSion (c) of Section 1269.05 is unconstitutional under 
said Article 4, 'Secthm 31, since wIlere the proceeding is abandoned 
and the condemnee has been in continuous possession the payment 
of interest to the condemnee would be a pure windfall to the 
condemnee, especially since thbne ',~ould be. no offset for the value 
of the condemnee' s pcsclession'. ('l'hls is to \:le cQ:";tl;'ast,ed .with 
the pay;'nent of Q.ttorneys' fees, appraisers t fees, and othe'r costs 
.which involve reimbursement of costs actually incurr'ed by the 
condemnee. ) 

It should also be noted that the language ot' the proposed 
section is unclear as ~co the extent the section covers land 
adjoining or surrounding a residence occupled by aconderritiee. 
For example, CQuld a condemnee obtain a court order under the 
sectloD for his entire holding where he res:!.des in a dwelling 
on the premises and also Q'.~ns and farms the surrounding 640 

f acres. 
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This agency also has some reservations regar'ding the following 
proposed sections: 

1. Section l249(a) changing tbe date of valuation from the 
date of issuance of summons to six months from the filing 
of the complaint and also providing that in the event of 
a retrial the date of' lIaluation will be the date of the 
retrial rather than tne date of the original trial unless 
the condemnor deposits into court the amount of the award 
in the original trial. 

2. Section 1255(a) requiring the condemnor to pay the condemnee1s 
appraisal fees in the event of an abandonment, 

While Sections l249(a) and 1255(a) do not meet with our approval, 
we do not intend to oppose these sections as long as your pro
posed legislation remains in substantially its present forms. 

cc : :~.s.12 C::-_S~-:i:::: c.:-_ 
F:: a;.~~:· ':<2 2") ~_.;:~ 

P.ALE CHAMPION, ADtHNISTRATOR 
Revenue and Management Agency 

By 
~J~o~h~n~P~.~S~h-e-e~h-a-n------------------

CLier Deputy Director 
l~partment of Finance 
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September 14, 1966 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Gentlemen: 

I am interested in offering some comments on the recom
mendations of the Law Revision Commission embodied in the material 
dated July 30, 1966. 

Because my interest is more in the line of the substantive 
material rather than the procedural or technical framing of ,the 
statutes, I would like to relate my comments to the discussion offered 
in the beginning pages of the material rather than to the code sections 
as set out later in the material. ' 

The Commission, on page 9,' recommends that the period of 
notice prior to possession be extended to 30 days, and I would like to 
endorse that recommendation. 

However, in my opinion, the problem on Orders for Imme
diate Possession is not so ,much the period of notice that is involved 
but the procedure and method of obtaining the Order - the Commission 
recommendations, with some modifications, essentially preserve the 
existing procedure and in this respect I believe some changes should be 
made. . 

The principal problem is the, setting of the amount tha.t is 
put on deposit as security ag.ainst the posseSSion. This is done on a 
purely ex 'parte basis, with some member of the condemning agency 
staff making a pro forma affidavit as to the amount. The chances of 
upsetting that affidavit. once the Or,der has been made and issued by the 
court are. in my experience. very slim. ' The court is inclined to let 
the matter re 8t until trial. Fur.ther, the affidavit made by the agency 
staff member is always most conservative and it is extremely rare to 
see an affidavit made for an amount that is in excess or even equal to the 
amount of fair market value SUbsequently testified to by tqe condemning 
agency. As a result. the proviSions providing for withdrawal of,the 
deposit are' diluted considerably if the property owner is not able to 
withdraw a sufficient amount to replace the property he is lOSing or 
receive equal benefits from the loss of use of ,the property. And. of 

:. -
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course, if he is pinched for effective, useable funds for an interim period 
between the time of taking of possession and the time of trial (which can 
run for a year or more without being unusual),' it obviously acts as a 
wedge toward coercing a settlement on his part. 

1 do not believe it is at all fair for the condemning agency to 
set the amount of deposit as an ex parte matter even though there is 
provision in the code for a challenge of that amount. As I have indicated 
before, the courts seem very loath to enter into an extensive hearing on 
the subject once the Order has been_made. 

Therefore, mayI suggest the following foryour consideration: 
That the condemnor be oblig&d to give Notice -to the property owner that 
an Order for Possession is being made and that, accompanying the 
Notice. the condemnor inform the property owner as to the amount proposed 
to be deposited as security for possession. The property owner should then 
have thirty days in which to file objections to the proposed Order - giving 
him the right to file objections to both the taking itself and the amoUnt of 
deposit. If he does file such objections, the condemnor should then have 
the obligation of coming forward in a hearing before the court to sub
stantiate the amount of its p~oposed security. Inasmuch as the condemnor 
proposes a taking without the benefit of a determination as to just 
compensation, it seems equitable to me that the condemnor should have 
the obligation of coming forwardwitb a suffici~t primi facie showing that 
the amount sought to be. deposited represents fiir market value. ' 

I would suggest this procedure for all orders for Possession, 
particularly in light of the fact that the Commission recommendations 
now propose to extend the right to immediate possession to almost all 
cases. This extension can often work a severe hardship on the. property 
owner because it means that by the time trial takes place the improvements 
on the property may very well have been demolished and the property 
owner has little to show to represent his contention of value other than 
some photographs which can rare~y tell the whole story. 

In my view, there is little reason for a broad extension of the 
right of possession. Most public projects are planned for a time long in 
advance of the actual need of acquisition of the property - generally, 
several years in advance of the need for .acquisition.' There is no reason 
why a proposed school, or power line, or public parki'ng lot can't begin its 
acquisition program and the filing of suit sufficiently in advance to make 
its schedule. I think there is good basis for according the right to 
possession to a project as extensive as a highway project because of the 

;:' . 
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multitude of properties that can pe involved in a lengthy highway program 
- obviously> one or two ~properties can stall sufficiently to hold up such ~ 
a program. But the nUIllber of properties is reduced drastically in 
almost all other kinds of public projects and the same sort of necessity 
for possession should not arise unless there has been bad pre-planning 
by the public agency. 

In any event, if it is felt that this right to possession should 
be extended as broadly as suggested, then it would, seem ,to me it should 
be subject to review by the court prior to an ex parte Order being issued 
on the subject. My suggestion on this line, I believe, would put the court 
in the position of approaching the problem without some predetermination 
having been made by reason of the Order already of record. 

On page~ 11 of the discussion. the Commission,Illakes a 
recommendation which I think is very interesting and could correct many 
inequities that now exist. This is the discussion relating to the require
Illent that a deposIt be Illade in all condemnation actions, ..vhether an 
Order for Possession is contemplated or not. The suggestion in the 
discussion. as I understand it, is that thi~ would be a requireIllent of the 
filing of a condernnation action. However, in the proposed Section 12.68.01. 
the wording of the section sets it out as an elective procedure on the part 
of the plaintiff in indicatingthat the "plaintiff may" deposit the amount of 
probable just compensation. Also, from some of the later discussion, 
I assume that the Commission's 'intentions were to make this an elective 
procedure. 

May I suggest that the Commission consider the possibility 
of making this a mandatory procedure. The problems thatI am most 
concerned with have arisen in my practice several times and I have heard 
the same complaint from others in' this respect: the condemnor files a 
condemnation action against a given piece of property. No Order for 
Possession is taken~ The property owner is in the midst of ir:nproving 
his property -: he may be halfway through a subdivision development or 
halfway through the construction of an apartment building. He is faced 
with the problem of having the valuation fixed as of a given date, consistent 
with the issuance of SUIllmons which, for an practical purposes, generally 
Illearis the date of the filing of the Complaint. Any improvements he makes 
thereafter are at his own peril inasmuch as the law provides that he cannot 
be compensated for subsequent improvements. On the other hand, he is 
halfway through a project which, if it remains in that state, can be such a 
severe liability that it can be a finaricial disaster. He cannot complete 
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the project and hope to recoup his investment; he cannot derive any in
come from the property; he is in the position of paying financing 
charges On the money that he has borrowed to carry the project and his 
carrying charges,. together with his own investment 1n the property 
which is returning nothing, can over a period oftirhe ruin his economic 
position. The condemnor may very well take a.yearbefore he proceeds 
to bring the case into court. Thi s may not at all be in the control of 
the property owner; the condemnor may choose (and.l have had this 
experience) not to serve him in the .action so that he is not in a position 
to bring the case to ~ssue or not bring other interested and necessary 
parties into the action so that the matter can be at issue (such as lien
holders or lessees or divided interests) and this, agaill, prevents the 
property owner from filing a Memorandum to Set to bring the case to 
court at an early date. Even in the circumstance when he is' able to do 
so the court c;l.lendar may be such, eVeo with priorities, that he cannot 
bring the case to trial for many months, every month of which is costing 
him a substantial amount of money and none of these expenses is 
recoverable in the act~on. If the suggestion of the Commission were to be 
instigated, a large part of the property owner' sproblem in this situation 
could be averted - particularly, if it is instigated together with some 
procedure along the line of the suggestion made earlier in this letter to 
insure that a sufficient amount of deposit be. made. Under those 
circumstances, the property owner could make a withdrawal and either 
payoff his obligations or at least carry the financing costs in the interim 
period until the property is acquired. 

As an alternative suggestion ttl reqlurmg a deposit in every 
condemnation case, may I suggest a procedure whereby the property 
owner may, in every condemnation case' regardless of whether or not 
possession is sought by the condemnor, apply t<;> the court fora deposit 
to be made by the condemnor once the condemnation action has been 
filed. This might obviate the condemnor's objections to having great· 
sums of money On deposit in au condemnation case!" many of which 
will settle eventually, But it would also serve the purpose of alleViating 
the great hardship that is sometimes inflicted on ·some property owners. 
At least, he would be in a position, once the action is filed, of making 
his position known to the court and getting some relief in those cases of 
hardship. 

1 would like to endorse the Commission recommendations 
relative to simplifying the procedure to withdraw by simply mailing the 
application to other parties and their ·attorneys. Also, it seems proper 
that the condemnor should be given the right to possession when the 
defendants have either vacated the property or withdrawn the deposit. 
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With respect to the proposals on date of valuation, I would 
like to offer a criticism of the suggestions made in the tentative 
recommendations of the Commission. 

The first recommendation. that the condemnor should be 
permitted to establish the date by depositing probable just compensation 
seems to me to be a procedUIle that would work against itself. The 
problem with that. concept is that once the deposit has .been made, there 
is no pressure (to the extent that the date of 'valuation does have pressure 
and, in some cases, It can be quite important) to bring the triit1 to 
completion. Once that date has been established. the condemnor can sit 
back and presumably take an indefinite amount of time to take any 
further action in the case. The fact that the property OWner may be 
entiUed to withdraw the funds in the meantime does not necessarily cure 
the problem that he has if the trial takes several years to complete. 
After all, the property owner is not really in a position to make full 
utilization of the. amount of deposit of just compensation because he may 
very well be faced with the possibility of having to return a portion of 
those funds if his award should be something less than the deposit. 
Without· having the certainty and freedom of feeling tliatthe money to be 
paid for the property is his to use in all respects, the. property oWner 
is not really in the position of having been c·ompensated for his property 
and a valuation date that goes a. yea:r or two back can penalize him in the 
tr;'a} that r·esillts. . 

, 
Similarly, the rule that a valuation date be set six months 

after the filing of the complaint would not necessarily establish a fair 
criteria although, in combination with the existing rule that if the matter 
is not brought to trial within one ye .. r the trial date acts as the valuation 
date, does s·erve to equalize that situation. The problem with that rule, 
in my mind, is that the market for the property and immediately surround
ing the property may be considerably affected by the filing of the 
complaint. This could work both ways so that the property and its 
vicinity may stiffer a blight because of the complaint or receive an 
enhancement because of the (iling of the complaint. In either case, this 
is an element that is generally felt should not be considered in a trial 
and a valuation date six months after the filing might very well reflect 
one of those two situations. By the same token. so would a valuation 
date more than a year after the issuance of summons which winds up with 
a trial date valuation date. 

I would like .to suggest a re-examination of the proposal that 
has been made to the Commission before, one which the Commission 



c 

California Law Revision Commission 6 

comments on as having rejected. On page 18 of the material discussing 
this point, the Commission indicates that the reason for rejecting the 
date of trial as the date of valuation is that it would provide an un
desirable incentive to condemnees to delay the proceedings. (I might 
add that the very reverse of this would be true on the point discussed 
earlier - that is, when a deposit serveS to establish the date of 
valuation. it would eliminate the incentive to hasten the proceedings 
on the part of the condemnor.) As a practical matter, there is very 
little that a defendant can do to delay proceedings. Once he bas been 
served with the action, he cannot effectively 'stall for very long in 
getting his Answer on file without the consent of the condemnor and the 
condemnor has it within his control to bring the matter to issue. He 
also bas it within his control to mOve to set the matter for trial and 
these cases, of course, have priority on the calendar. The condemnee 
is in very little control as to the course or progress of the proceedings. 
The only thing that occurs to me that he might delay on is his discovery 
procedures but this does not hinder the condemnor from filing his Memo 
to Set and having the matter calendared for J?re.trial Conference. At that 
time, as often happens, if the condemnee has not completed his discovery 
the pre-trial judge will order him to do so within a given number of days. 
1 think the simplicity of the rule is appealing as well as the fact that, 
as a practical matter, this is the time that the property owner does in 
fact receive his compensation for effective purposes. 

However, I do believe there is an objection to the date of 
valuation being the date of trial; the one earlier made that the market 
may very well have reflected blight Or enhancement between the time 
the action was filed), and the time it is brought to trial. Furthermore, 
there would have to be some accompanying legislation that would prevent 
the property owner from materially altering or improving his property 
in the interim period before trial so that his physical situation changes 
with respect to the date of valuation. 1£ the former point does not concern 
the Commission unduly. then it seems to me that the latter point can be 
fixed by legislation. 

In the long run, however" my own feeling is that the presently 
existing rule is a reasonably fair one. The date of issuance of Summons 
is generally the same as the filing of the Complaint and is a reasonable 
date on which to operate if the: case is actually brought to trial within the 
year. This is largely within the control of the condemnor and if that date 

" 'is lost then it does seem equitable that the trial date should be the date of ( 
'---' valuation. I would, therefore, urge the Commission to reconsider its 

position on this matter and consider either the possibility of a uniform rule 

.. ( 
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as to date of trial or retention of the existing rule. 

In the same connection, the Commission does make a 
recommendation (on page 20 and in the revision of Section 1249) relating 
to the effect of enhancement or blight. The proposal of Section l2.49(b} 
seems to me to be a good one and incorporates the concept of the 
existing law except that, as I understand the discussion on page 20, the 
intent is that the property owner should be entitled to show that there has 
been a decrease in the market resu'lting from the proposed improvement 
and the condemnor should be entitled to show that there has been an 
enhancement in· the ·market :resulting from the proposed improvement. 
I believe the language of Section 1249(b)iJ.s it is presently set out may be 
interpreted by some courts to mean that no testimony in that :regard is to 
be admitted into evidence. I wouldlik,e to :suggest that there be some 
additional language added to the section so as to make clear that testimony 
is admissible which is intended to show either increase or decrease from 
the improvement. 

I would also like to endorse the discussion made on the subject 
of aba."donment, particularly the recommendation that the law be amended 
to provide the recovery of fees and costs in every case of abandonment 
whether or not it be forty days or ~more before the date set for pre-trial. 
May I suggest in this connection that it not be deemed necessary that the 

. plaintiff undertake the fcrmal procedural steps for abandonment in order 
to constitute an abandonment. I have personally had the situation where 
the plaintiff did nothing. more than cdismissthe action and took the position 
that this did not constitute an ",ba.."donment. It. should be provided that 
any dismissal should also be consti:tled to be an abandonment and the 
defendant should be entitled to the same rights as any: condemnee whose 
property has been formally abandoned. . 

cc: Frederick H. Ebey, Esq. 
Senate Fact Finding Committee 

ours, / 
".--... i 

R W~BER ~ , i! ' 

/~~{ ~, ~.J.,.L., 
obert S. Webber 

cn Judicia.ry 
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}{AURICE J. ATTIE 

:"LSG NO. AL.TA. VLSTA 8~VD. 

LOS ANGELES. CA!..!F, 900315 

PHO'~£. !;!J3.!S.ti29 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Gentlemen: 

September 14, 1966 

The undersigned, all members of the California Bar, suggest 
as follows: 

1) Add the words "or an expert conden1nation panel" to proposed 
Constitution Sec. 14 (a) (2). Add a new provision to the Government 
Code which enables the Board of Supervisors of any County to 
establish an expert condemnation panel or panels each consisting of 
the following five members: a) One M. A. 1. representative; b) One 
A. S. A. repre sentative; c) One representative from a condemnor 
agency operating in that county; d) One condemnee attorney who 
has practiced in that county; e) Presiding, one Superior Court 
Commissioner. The liti.gants would be given an opportunity to choose 
between a lay jury and an expert condemnation panel. 
Comment: In the simplest condemnation case, a jury is requested to 
make a "!l1ore correct" determination of value than either of the two 
qualified experts. It is asked to take into consideration evidence that 
would otherwise be inadmissable, but only when it evaluates expert 
valuation testimony. The jury often !l1ust deal with the grey areas of 
mixed fact and law that confounds the InO st competant of judge s- -e. g. 
factors which in the opinion of C.n expert diminish fair market value, 
even though those factors individually or collectively would not be 
compensible items of damage. On the other hand, many litigants 
prefer not to leave the question of just compensation with any of the 
many Superior Court judges who have little or no experience in the 
condemnation field. The suggested alternative provides a means of 
saving court and litigant time and money while as suring the parties 
of a well informed decision. 

2) Delete proposed Constitution Sec. 14 (b) and applicable wording in 
14 (a) and 14 (cl, then re-letter the section. Delete proposed C. C. P. 
Sec. 1269.01 and applicable wording in other sections referring thereto, 
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then re-number the cha.pter. 
Comment: Whatever rnight have heen the historical justification for 
setting right of way ar ... Q reservoir purpos~~5 apart [TOn) all other 
acqui sitions, we Can:::: ce no purpose for it nov}. The condernnor either 
requires imnlediate_ possession to proceed with its proposed project 
or it does not .. If the listing of ~:neceS5-lty ,1S conclusive ll bodies becomes 
too burdensom,e for the 1"::gls1ature, th(~~1. pf'r"j..-lap~ the wording :Istate 

or county) city, district, or other public entityfi can be substituted. 

3) Delete the last sentence of proposed C. C. P. Sec. 1268.04 (a) and 
substitute "The applicant shall lTIail a copy of the application to the 
plaintiff as per its address on the Complaint. " 
Comment: When read together with proposed C. C. P. Sees. 1269.04 (c) 
and 1270.03, one could construe Sec. 1268.04 (a) as it is now proposed 
to require personal gCl'vice upon an agent of plaintiff. 

4) Proposed C. C. P. Sec. 1268.06 (a) should be altered to conform with 
the discretion of the Court theory promulgat"d on page 13 of the Outline 
of Recommended Legislation and inco'rporated in proposed C. C. p. Sec. 
1263.05 (e). 
Comment: Why should We assunle that the Court can be relied upon to 
protect the parties in one situation but not the oth<=r? 

5) Delete the words "the date on which the plaintiff makes a" in proposed 
C. C. p. Sec. l249a (b) and substHnte "twenty days after plaintiff serves 
notice of .. 11 

Comment: Since proposed C. C. P. Sec. 1268.05 (al requires applicant to 
wait twenty days for his money and proposed C. C. P. Sec. 1268.03 
requires plaintiff to give notice of deposit, presumably within a 
reasonable time, the suggested aitern«tive appears to be more logical. 

6) In proposed C.C.P. Sees. 1249a (c)-(fl, delete the words "filing of 
the complaint i ; and substitute tlissu.ance of surnmons~!1 
Comment: It is true that there is no longer any reason to retain the 
old rule in a jurisdictional sense. However, there is no particular 
reason to adopt the proposed rule. Why burden our dockets with 
cases operating under two different rules for perhaps several years? 

7) Between the number (2) ,and the word "reasonable" in proposed C. C. p. 
Sec. l255a (c), add the words "necessary and. " 
Comment: Condemnors should be entitled to question the propriety as 
well as the amount of the expenditure. 

-2-
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8) The w:101e concept embodied in proposed C. C. P. Secs. 1268.10 and 
1270.08 and Government Code Sees. 16425-7 should be reevaluated in 
light of the increases in deposits that this proposed legislation will 
bring about. We understand that the Condemnation Deposits Fund pays 
depositors approximately 2% interest. Condemnors Inust pay 7% 
interest to cond"mnees who wish to sit tight and not withdraw deposits. 
Why not allow condemnors, pursuant to appropriate order of Court, to 
deposit funds in trust in a Savings and Loan? The 5+% interest would 
accrue to the benefit of the defendants. If a defendaont feels he can 
earn a better return on his money, he can apply for withdrawal via 
the usual statutory procedures. 

Very truly yours, 

MAURICE ATTIE 

GARY R. NETZER 

W. BR urN BARR 
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26 6VO. eRANO WHITL.OCK 
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/.oI .... Fl71 ... ".1<..,"'1'.1 
DON "'.6E;'CHt';R 

Mr. John DeMoully, Executive Secretary 
California Law Revision 
Room 30 Carruthers Hall 
Stanford University 
Stanford, California 94305 

Dear Mr. DeMoully: 

Thank you for sending to me the draft (revised 
July 30, 1966) relating to Tentative Recommendations Relat
ing to Condemnation Law and Procedures, No.5, Possession 
Prior to Final Judgment and Related Problems. From a 
brief review of this I think the work suggests a considerable 
improvement of the existing statutory law. 

I have been troubled by one matter which I think 
is not covered which might also be referred to as 
Pre-Condemnation rather than condemnation proceedings 
themselves. Since the whole framework is under discussion 
I believe I should mention this to you. 

As far as the general public is concerned, the 
final adoption of a freeway route or of a project limits 
of an urban renewal project just about eliminates transactions 
on property along a freeway route or within a project 
boundary. In the normal course of things condemnation does 
not start for varying lengths of time, sometimes as long 
as many years. If the owner has his property rented he, 
of course, will not lose much unless the tenant moves away 
and he cannot enter into another lease. On the other hand, 
the home owner is at a disadvantage because there is very 
little he can do to dispose of his property because of the 
uncertainty involved in the various filings. This has 
brought about almost a universal smouldering sense of 
injustice. 

To shorten the length of time within which the 
project must get under way or the freeway started after" 
condemnation, I would like to suggest that the interest to 
be paid in the later condemnation case start from the 
time the project limits were finally determined or the 
freeway route finally established. As in other connections, 
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if there are rents or profits they can be offset against the 
interest, but if not, the mere fact of making the interest 
start at the time the final plans are on file should furnish 
quite an incentive to get the condemnation over quickly. 

Yours sincerely, 

Homer D. Crotty 
HDC:JRB 
CC Mr. Thomas E. Stanton, Jr. 
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VIet: ... ~0CH't AND ..... T ... O&KlUlA!. COUIO.5Et.. 

September 6, 1966 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 

Gentlemen: 

Pacific Lighting Companies (S~uthern California Gas 
Company, Southern Counties Gas Company 9f California, and Pacific 
Lighting Service and Supply Company) putchase, transport, and 
distribute natural gas throughout the S~uthern California area as 
regulated public utilities. In addition, the Companies transport 
and sell gas at wholesale to the City of Long Beach and to San 
Diego Gas & Electric Company. The Pacific Lighting system is the 
largest gas distribution system in the world. . 

Most of our rights-of-way and other needed property are 
purchased by negotiation, and it is very infrequently that we 
find it necessary to resort to the right of eminent domain to com
plete a project. However, when we have,had to use the condemnation 
process, we have found the lack of the right to possession prior 
to judgment a severe handicap. Our infrequent eminent domain case 
seems to usually involve a property owner and an attorney who are 
highly skilled in dilatory tactics, and it has sometimes been 
necessary for us to pay several times market va~ue in order to 
obtain possession in time to meet construction deadlines. It is 
for this reason that we have advocated a change in the law which 
would give public utilities the right to obtain possession prior 
to judgment. 

We have followed the Law Revision Commission's work on 
this problem for some time. The Commission is to be commended 
for its efforts. For the most part, thts year's recommendation, 
if enacted, would accomplish much in solving the possessio~ 
problem in an equitable and fair manner to both the property ... 
owner and the condemnor. 
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There are, however, some areas where the Commission's 
recommendation can be improved upon. We hope that the following 
comments will be of help to the Commission: 

1. Your proposed legislation concerning possession by 
public utilities (proposed Code of CiviJl Procedure, Section 1269.03) 
may not be as helpful to public utilities as it could be. The basic 
problem is the requirement in the section that a certificate of 
public convenience and necessity be issued by the Public Utilities 
Commission prior to the time an order of immediate possession is 
desired. 

As presently framed, the Public Utilities Code does not 
require a certificate of public convenience and necessity for all 
projects constructed by a public utilit~. Public Utilities Code 
Section 1001 * requires certificates only for improvements or new 

* -SIOOI. Construction or extension of facilities; requirement 
of certificate; interference with operation of another 
utility 

"No railroad corporation whose railrpad is operated primarily 
by electric energy, street railroad corporation, gas corporation, 
electrical corporation, telegraph corpo~ation, telephone corpo
ration, or water corporation shall begin the construction of a 
street railroad, or of a line, plant, or system, or of any ex
tension thereof, without having first obtained from the commission 
a certificate that the present or futur~ public convenience and 
necessity require or will require such construction. 

"This article shall not be con$trued, to require any such corpo
ration to secure such certificate for an extension within any city 
or city and county within which it has theretofore lawfully com
menced operations, or for an extension into territory either within 
or without a city or city and county coptiguous to its street rail
road, or line, plant, or system, and not theretofore served by a 
public utility of like character, or for an extension within or to 
territory already served by it, necessary in the ordinary course 
of its business. If any public utility, in constructing or ex
tending its line, plant, or system, interferes or is about to 
interfere with the operation of the lin¢, plant, or system of any 
other public utility, already constructed, the commission, on com
plaint of the public utility claiming to be injuriously affected, 
may, after hearing, make such order and prescribe such terms and 
conditions for the location of the lines, plants, or systems af
fected as to it may seem just and reasonable. (Stats.19S1, c.764, 
p.2063, S 1001.)" 

_. _ __ .. .-..i 
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facilities outside of the present service area of the utility. 
To a great extent most of utility improvements requiring eminent 
domain, such as rights-of-way for electric transmission lines 
and gas transmission lines, are built within the service area 
of the utility and a certificate is not required. 

Proceedings involving certificate applications are 
somewhat time consuming on both the utility and the Commission, 
and it is, therefore, wise not to require a certificate when 
the improvement is within the present service area. 

Since a certificate will not be obtained in most 
instances involving eminent domain, we would suggest the de
letion of the provision requiring the certificate of public 
necessity and convenience as a condition for possession prior 
to judgment. The necessity can be left to the Judge's decision. 

We are also somewhat concerned about the standard set 
to enable a utility to enter into possession. This standard re
quires the plaintiff to show "the need of the plaintiff for 
possession of the property outweighs any hardship the owner or 
occupant of the property will suffer if possession is taken" 
[Sl269.03 (c) (2)]. We believe this standard is somewhat vague 
and may be difficult for a judge to apply. We think instead 
that the plaintiff should be required to prove a prima facie 
need for the property. This necessity can be shown in some sort 
of abbreviated hearing on notice rr~tion and upon such a showing 
the plaintiff should then have the right to take possession, as 
otherwise provided in your proposal. 

We believe that as far as utilities are concerned this 
arrangement would not be too onerous on the property owner. For 
the most part, utility facilities involve rights-of-way in which 
an easement only can be required. These condemnation cases 
seldom involve the taking or subsequent destruction of any 
structures, and usually the owner is not displaced from enjoying 
his property, although he might suffer some minor inconvenience 
during the course of construction. 

2. Proposed Code of Civil Procedure Sections 1269.01 
and 1269.02 both deal with applications for immediate possession 
by public entities. Both of these sections re-enact current law 
as far as notice is concerned and allow the plaintiff to make 
application to the court ex parte. 

We believe that there is no need for allowing a plaintiff 
the right to ex parte application for immediate possession. It is 
our view that the application should be made on notice motion fol
lowing the procedure set forth in Section 1269.03. This procedure 
in our view would be fairer to the property owner and would give 
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him an opportunity to contest the application for possession 
prior to the time an order for possession is granted. 

3. We are a little unsure of the Commission's recom
mendation concerning evidence relating ,to alleged increases or 
decreases in market value said to resuLt from the pendency of 
proposed public improvement which will ,involve eminent domain. 

In the text, the following statement is made at page 20: 

"The Commission believes that such influence 
can be shown by expert testi~ony and by 
direct evidence as to the gerieral condition 
of the property and its surrdundings as well 
where the value is depressed 'as where the 
value is enhanced. It therefore recommends 
enactment of a provision req~iring that any 
such changes in value be tak~n into account 
and providing a uniform rule ,for both in
creases and decreases." 

However, the statutory propo!1al [Code of Civil Procedure 
§1249 (b)] is as follows: 

"(b) For the purpose of ,\ssessing compen
sation and damages, any increase or decrease 
in market value prior to the 'date of valuation 
that is substantially due to 'the general know
ledge that the public improvement or project 
was likely to be made or undertaken shall be 
disregarded. " 

We disagree with the text. It is our view that evidence 
concerning changes in market value cau~ed supposedly by the 
pendency' of a public improvement is mo~t speculative and con
jectural. However, we have no objectiqn to the statutory pro
posal. The proposal is fair and equitable. 

4. The Commission recommend~ a change in Code of Civil 
Procedure Section l255(a) which will allow the defendant to re
cover both attorney's and appraisal fecis actually incurred whether 
such fees were incurred for service rendered before or after the 
proceeding was commenced. 

The present statutory provisions which have been liberal
ized substantially over recent years piovide a fair and equitable 
means of handling situations where there is an abandonment, and 
it is our view that no change need be made in these provisions. 
To allow appraisal fees for service re~dered prior to the initiation 
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of litigation may encourage property owners to expend unneces
sary money on appraisers, the expense qf which may prevent them 
from accepting a reasonable offer from the condemning agency 
prior to the filing for litigation. 

RJN:mw 

SinceIjely, 

PACIF~C LIGHTING SERVICE 
AND 'SUPPLY COMPANY 

JOHN dRMASA 
Vice President and System 

General Counsel 

, 

! . 

--~. _._----- ---------------------
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LINNEMAN, EURGESS, TELLES &. VAN ATTA 

September 1, 1 S·66 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

P. o. BO:-: 166 
'87'0 4A;:,,(,uER1T.E STREET 

DOS PALOS, CAl.J FORNlA 93620 
;·El~P'~O"'o. 382,;::1041 

k O. €lOX ;0"'6 
'·,iE. S· )(~ ... S~REE'r 

LOS BANOS, CALIFORNIA 9.3635 
TE:,-C" .. OfoH: 826·49,( 

NERCED O."'FICE 

Re: Tentative reco=endati.oE of the California 

Gentlemen: 

Law Revision Commission relating to possession 
prior to final judg,Tlent and related problems. 

In accordance with YO"lcr let ter of August 3, 1966, I am sending 
a few comments wi.th relation to the above I~entioned tentative 
recommendations, :{ith relatioi' to proposed Section 1268.07, 
I believe that the wh:hdrawal of mon",v denosited should 
constitute a wa·'.ver of claims and defenses, except a claim 
for greater compensation, only \,ic;-' relation to the parcel 
for which the 1:10ney was deposited. C.n ;"any cases several 
parcels belonging to ,)De del'endant are condemned in a single 
action. The defendant may have a derense,such as a lack of 
public use,as to one parcel, and have no such defense with 
relation to the other parcels. In such a case it appears 
to me chat the defendant should De allowed to l-lithdraw the 
money deposited with relar.ion to the other parcels, wtthout 
waiving his defense of lack of public use. 

Although nothing cn the exact subject is Dlentioned in your 
tentative recommendations, I mention the following because 
your recommendations relate to possession prior to final 
judgment and related problems. Under Section 1249.2 of the 
Code of Civil Procedure, if a condemning agency takes 
possession at a time when such action prevents the property 
owner from harvestiTig crops planted before or after service 
of surrnnons, the value of SlICh crops are to be included in 
the corr,pensationswarded for t-he property taken. 1 believe 
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that this code secti.o',' should be aD,ended to cover situations 
in which the owner has not yet planted crops but has spent 
money in preparing the land for planting. These preplanting 
cos ts can atllOunt to as much as S 100. DO per acre and the 
condemning agency sOr. .. ",tiDles takn, possession after such 
costs but prior to the planting of any crops. In negotiated 
settlements, the State highway attorneys ordinarily pay these 
preplanting costs; hOHever, in cases ~]hich are not settled, 
the State's attorneys take the position that such costs are 
not recoverable. 1lc:eoretical1y the appraiser's opinion of 
fair market value could possibly take s~lch costs into consider
ation, but, as a practical matter, this is difficult to do 
and is not done; therefore, 1 believe that Section 1249.2 
should be amended to cover this relatively common situation. 

I hope you will consider the above mentioned proposals, since 
I feel that they are worthwhile. 

JEL :jb 

Very truly yours, 

LlN);EMAN, BURCSSS, TELLES 
& VAN ATTA 

By 
James E. Linneman 
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G. oJ. CUMMINGS 
""ftc! FI!> •• ' C "'",I,.. EN CJ. N E;E"R 

LICENSE: .... IC ...... .:1 .... 

648 CARLSTON AVENUE 

OAK~NO. CAt..IFORNIA 94610 

CA'...lrORft.OIA :"';'1:. EVIS!(':i .... ~~J·"·'I':_?I('r-;, 
DO'''' 30 C~OTrlE ilS "ALL 
STANFO~D LN'~ERSITY, 
STANFORD, GAL' F. 

lEPLY':J~ TO YC.;R LETTERS OF JAN.31 1ST 
ANO ~UGUST 3'RO-66, I DO NOT C0N51CER UYS2LF COMPETENT 
TO CO~UE~T ON LEGAL PHOGEDUAE: hOWEVER HAVE BEEN IN
TERESTED IN THE SUBJECT· VOR SOj~E ~iME. 

FI~ST--I TMI"'K THAT IN GENERAL \'IE A"~ OwiNG A 
RATHER CO~PETENT AND HONEST JOB OF Wh.T THINK 15 A 
PUBLIC NECESSITY: HOWEV:H THE~E ARE SWuE ARE •• WHERE 
THE TAKING O'f:R 0; PRIVATELY-HELl) LAND FOR SO-CALLED 
PUBLIC USE IS A PuBLiC "ARJSHIP AND THE LAND MISUSED. 

AS AN EXAMPLE OF THIS TaKE THE CASE OF THE EAST
SHOA£ AND \:A.C.~i·B1'HUR :::RE:::'.\lAYS WHICH Pf!SS lHRU OAi<LAND. 

BOTH OF THESE ROADWAYS PASS THRU C0MMERCIAL, INDUSTRIAL, 
AND RESI DENT' AL ~REAS. I A~; NOT i'ERSOI~ALLY AFFECTED 8Y 
EITHER OF THESE 7~J ROADWAYS BUT BOTH HAVE TAKEN MILES 
OF "RIVATE PROPERTY OUT OF PRIVATE USE AND eOCAL TAXES. 

BOTH O~ THESE R~A)WAYS SHOUL~ HAVE 8EEN CONST~UCTEO 
UNDERGROUND AND ThEN SURFACE "CHTS LEASED OUT FOR 
PRIV_TE uSE OR 1HE OWNERS PAID A LtfsE RENTAL FOR THE 
UKDERGROUNO USE OF THE AREA A~D THE SURFACE RIGHTS RE
STO~ED FOR PRiVITE uSE A~O TO &0 BACK ON THE TAX ROLLS. 

IHE A&OVE ~H~ULD ALSO HAVE "E~N THE RULE APPLIED 
TO THE ~AN FRA~CISCO s.r~ATION: TH~ COST or USING THE 
UNOERCROUND CHOICE IN5fEAD OF OVER-GROUND WOULD bE 
JUSTIFIED AS TO COSTS AND INCOME A~MomTIZED OVER A 
PERIOD aF ASOUT TEENT~FIVE YEARST-- NOT,CONSIDERING 
'THE ~EPRECIAIIO" OJ' AOJACENT LAND VALUES DUE TO N,O"SE., '-

.,nl S TRE £ T o~~CKACE ALONG AND I~:j--AIR CONTAMI~ATION, 

Aa I 



(;AR~FUI. STUUIES 0F .LA';~ V',-ILI VT100. SHOULD BE 
MADE aEf~~E PU8LIC PR~~E-CTS AR£ AL~Q~EO TO COt!OEMN 
PRiVATE PROPERTY~ L:-;OKJNG Ii":' OL'N: :;:;liUAT~ONS 'N SAN 

rRANCISCO, OA,"_A"", ANO '_O~ ~NS':LES, HAVE THE,jM-

PRESSION THAT OUR ~:jG~1W~Y O£P~RTMENT IS AR~OGANTJ 

RUTHLES2, A~~O NOT Toe co~ ... Pe:-·"iEf'.!T. 

INS MAL LCD N j E PI, NAT l 0 N CPo.i £ :S, S;. y ~}::J:';O. - 0 R 

UNDER, 'HE COUMT SHc'ulW A pc,; I "'. LEGAL REPR<:SE N'AT ION 
FOR ( AND WITHClvT COST TO ) THE OWNER 'J, THE PROPERTY. 
I HAVE IN MIND r. CAS£" WHERe TI--IS: f.MCU1\T fNVCL'-IEO WAS 

AE:OuT t 300':;.- suer-! ,iJ. SUM WOULD NOT ..JUST. F'Y THE LAND 

OWNER G~ING TO COURT, SO TkE CITY TOOK O~ER THE PRO
PERTY FOR A ~3586- Cr~ER WH!CI-i THE OWNER RE~~;JSEO--
ThE CITY GOT SOME 5200 SQ.FT. OF LAND FOR NCT~ING' 
THO; T ... Eel T Y PRO C E £ .: E J T8 T URN THE LA N DIN Q'U EST ION 
OVER 10 f, PRj VATt: C.:>RPO?AT ION FOR DEvELOPEMENT .. --

MUCH or 00R SO-CAllrc INTERNAL CtTY REHABILITATION 
INVOLVES TMIS so?r OF O~TLAWRYo 

OUR C~NOEMNATjON PRoctD~RES SHOULD bE RE~ISED 
, SO THAT NO PV6L1C A(ENCV C(,"~D USE THE LA'(! OF' CON-

DEMtJAT ION iO 

LEA$~J RE.NT J 

TA~E Q~R PRIVAT( PROPERTY A;~J THEN 
CR ~ELL tT FG~ P~l~ATE £XPLCITATION. 

THE SMALL LAND HOLDER SHDULC B6 PROTECTEO IN HIS 
RIG M T S BY' B E P'L (. I v E N LEG A L RIG"; T S ( REP RES E ," TAT ION) 
AT PUBt~G EXPENSE AND THE ~C~OEM~ATlO~ HEARtNGS SHOULD 
I NCLUDE A JUST' Ft CAT ION 6'1 iH£ :'ONOEMNER Sh OWl "lG THAT 

TH;;: LAi .... C iN Ql;£S'rtGN ,;t/JS 6EI:\I{j .,jTILIZEG IN'THE PUBLIC 

JNT:;::r1SST A:-lC ThE "_~,(;lJi\T OF LANe ~N\JOLVED SH01JLD SE" 

CAREFuLL£.· SCRUTtNI zto TO SEt:: ThAT NO ;.-'QRE THA,N IS 

NECESSA~Y IS INVCLVEC I~ T~E C~~DE:~NAT'ON PROCEEDINGS. 

tN 00R SO-C_LL~~ ~AR tGAl~ST 80;~J~ISM THE ;~MERICAN 

PEOPLe:. rill LTC) qc:.I,L t Z[ THAT II--;"r:: PE{)PLt: IN ALL THESE 

CQU"NTR)ES GOING TO CO~~:~~ISM ~~D ESPECt~LLY TO PUBLIC 
CWf':::iSHIP QF" ALL LA:·.O, 1;>\ Gtt~£r-,.e..L ,-:[JNGER A'\!O THE. ABUSE 
OF ~RtVATE LANe HOL:ERS B~INGS ON PUBLJC RETRleuTtON~ 

",:Ii't Hf.O dETiE.Fi ~ ,·,it.. iHE ?,';i:LfC !i-jiER,::ST 50:/[ CON

S I OERAT f ON OR 1 N Ar'IO"-:--r,2;'"-;: Twu C'K TMF,££ GE NEAA T tONS WE 

¥'.LL F"JND Ui.)R QW>. C.'::',,;~;RY 'I-j::JLO'N~-; 'I7"LE 7:) ALL LAUD: 

SQUNCS SA~:T~STIC EUi IF ONE 3T0~IES THE ;-~ISTO~Y OF 
'\USS!A THReE GE"~Fi=-.A1 iJ;~S ~f:C .1 WAS A FA~Tt.STIC I :J.[A 

ra ~USSIA~S ~lSQ. 

i! i A r-... ,\ y:~ iJ F (:, R: i ,d:;' 9P P 0 R T u-:'\ I T Y TO bE 0 F S E R v t C£ 

T:.J YGUR i~'R.8JE(;T .. t~ ; CAN bE:.:. QF r'[LP It·J A.~~Y VI:"'" PLEASE 

FeEL FREE TO C~LL O~ WE: ~;ULD ~E CLAO TO GIVE ~HE 

TIME REtuIRE~ ~0~ YC~R PROJECT-. 
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September 7, 1966 

California Law Revision Commission 
Roam 30. Crothers Ha1l 
Stanford University 
Stanford, California 94305 

Attention: Mr. John H. DeMoully 
Executive Secretary 

Gentlemen: 

...... RT'N C. W£:IIi:".CS 
COEF; .... L,;:. F. CR- ..... ,u. 
~R£O W. IliR ...... O"' ........ . 
R'C"" ........ O 1"".<:11 ... "'", ... ,.. 
'" L l ... '" e .... ~".; IT1 RIC" 
"''''FlT'N PCT!:" S"'£:fUU,N 
TI ... O,. ... y L. ~Tfi' ... l)ll:Ilt 
.JOHN F". ";E:".,T'NG 
W.LLI .... M .... OW.£:N 
""'PN£:" 1'. C'ROf'T 
WAY"'!: 1'>. ", ... "'IIt.s .. 
.J£.."''''LO "",,",£A'T 
.J ....... .tcs ......... "' .. 0 .. 
""£:"''''£L. OOUGHEIIt'T"I' 
LL .... JN.E: "''''FlIE GIiIILLO 
FoICto1ARO C. G5tol;;lE .. al:.otG 

Dor ..... T"IE& 

We enclose a copy of a letter prepared for the Los 
Angeles County Flood Control Di.strict by its Chief Valua
tion Engineer who is in charge of all right-of-way acquisi
tions for the District. The District has also pointed out 
to the writer in oral discussions that any increase in the 
time necessary to serve Orders of Immediate Possession will 
create many problems in planning their flood control projects. 

The District constructs much of its flood control im
provements on a joint basis with the Army Corps of Engineers 
and the State Department of Water Resources. Particularly, 
on Corps of Engineers' contracts. tune is of the essence as 
the Corps prepares plans, decides what right of way is 
necessary and then gives the Flood Control District a dead
line for delivering possession. 

We are sure that the Commission will be interested in 
the views of an agency with the volume of right-of-way acqui
sition and construction which is conducted by the Los Angeles 
County Flood Control District. 

Very truly yours, 

HAR~~~\~ •. ~~', . c:;ty 

By -<.'/?!, ././~~-~,- . , 
'- --_. - ._. , 

TCS:mzs 
Ene. 

TerryC. Smith 
Deputy County Counsel 

Stenquist 
---'--'-"-- ~ 

cc: Mr. George W. .~ _________ .. _l 

I 
I 

._-) 



LOS ANGELES COUNTY FLOOD CO:'tTROL DISTRICT 

WALTER J. WOOD 
CHIEF ENGINEER 

Hr. Hcold. W. lennedy 
Counv CounMl. 

. 
P 0 ElOX 241:::, T':RMINAL ANNE):; 

L(,-S ANGELES. CAl.IFQRNJr~ 90050'1 

lUloa 648. Ball of Actm1niltrat40n 
500 ... t. Yapl. stren 
Lo. Angel.l. Callf'ond.a 90012 

At.tent40n Hr. Edward. A. Nug<mt. and. 
Hr. 'ferry C. SId. til. 

FILL NO. 2-5.12 

Z2-!lO .... LCA:z ..... R STREET 

L.OS ANGELES 

C&l1tonl1a t.v IWr1a1on Onmpt .aio'Q 
Prol'O • .a Chang1t. in CoDd_Uon 
Proced.ur. 

In III t.elephorut ool1'fU'lIation on Auguat 29. 1966 between. 1OUl' 
Hr. terry C. Sn1$h aM our )Ir. ~nd F. Ray, )fro &dth allk.a for 
our _nta on the CIhang •• in oond_t40u proc.aure prGl'Oaed l:Iv \he 
C&l1tonlia Law lWril10n ComilS1on aa of .July 30. 1966. 

1. 'l'h. Colllill1l18iOll p;ropo~ \0 a.cld S.otlona 1268.03, 12£19.01 
aM J.269.02. Coae or CiY1l Prooedur<o' '!oo n.q.4r¥ no'iK of :1nd1'1'1dual 
aount.a IIWjlol1ted in oonnect.1on witt. Order. for Immediate PoaH.alon. 
Yhil 'WOUld oreate problUil aM prot.rfloted ci1sou.alona on lederal 
ProJeo1;. with the st..te j)f;~ of ilaW Re-.o1:l'fi'. dno. in I»It 
1nftaII.oe1 0IIII ciepoalt. IIl'& lD&d.. on t.hto balli. of .tart appreieeJ. 
~. the fee appraieel. lo'h1ch no.'Bll,y JuItL."y the ultimate avari. 
an DDt c-btet n.a unW 6 lat.r date. We baYe not eoountend ~ 
1nftaII.oe. of hardlbip .auNd by exLIt1ng avo MDreo?Cr. e:tparie:aoe 
hu abovn t.hat. v1thdrawal. of tunda by owner. prier to judg'Jl8l1t are 
relaUYely bfl'equent. • 

.2. 'fll.4t pre_to law, 1n g8JW'llJ., provide. tor 20 ciIIy. to 
hI*' Dlfon Ordor. for bIud1!1te Poueea1on are att.u"e. 'lha 
Coa1H1on propo_ to add. Secrt.ion 1269.04 to prori.cie. in genenl. 
tor eztenaioll ot th1. pe.r1od. 1;0 30 days. Our ehonneH ot lead U. 
on our p1'OJ~ta b ao acute t.hat W. ,Wdit40IlAl t1ze lII1ght aerioualJt 
.,1eoparci1H and delAy our oonIRl'UIIt40n lICIhedul.iI, Here again. our 
ta:p4IIi.enoe 14th the exleUng 2O-de,y per10ci has 1ho'Rl no l:larcltIb1p 
:lII1'l.1oteci. on owner •• 



Hz-. liaroU 1.i. Kel:.L'.di;r 
Page 2 

3. £xiIJU;o€ :La" ;,ruvtdet; t...1lot tlb :u.:t;", 02' value,Usn 18 !1xf:a 
&.:> of the <late; of :i.o:,.,,"llce of Sl'l'llf£l1S, urJ e,,]3 the C8.;)1'.: i. no"" tria;:; 
ld. thin one year, W'ol!g,'" !>v fauj:~ of t.i~" aei'emiar:t, 1:1 .!lich C81lO tile 
date 'l'altlation 110 T.J"e aate d tr'...al. 

"(a) '£roe Qate "f val_tint. ~ 00 <ie~r"Ane" as :?l:'c-nded. 
1r this ",actioIl. 

(b) UnleH an earlier date ,,:r "a:;,uaticr 1. applicabh Ullder 
auooiT:i.aion (e), Cd) "z' (zL tIM dat£ or y!!luation 18 the 
d .. :w on ",!:dell the: p~tJ.:,."f ~" ... deposit 1:1 aeoc>rWutO<:t 
~1tl, Cr.apte:t" 1 (C':;llIlWX.eing wit:: Seetic::l :200.01) d :l'ttl., '1.1. 

In all ea .. ~/t 1:, ;;;:1«;,:. tnili.1 .... bdiYisix, dov" !le', fultdrnC.U<ic the 
;:!at... or yaluatior, i. det-:lrruiL." .. =.,,£, IJIlbdirtsionli! (e), (d), 
(e), (f), and (g). 

(0) I!' 1. .. 110 1& .... 6 ,,1 co![,.=aatior. 1. OroU£llt te trihi ... 1.~ 
ail!: =r.,!:,i:;$ !'r"", 11.'4> fL±I2; of t:lo.: I:ot:.}-lsbt" t:;-..; dat.e "f: 
y.:.1Uf.ttion 1. 't21t; date 0/ tria:. 

(d) 1: 't-..'1~ iU:l>:; of OO:Jl:~'B:ia8. i.:.ic!:.. is ;:~ct hrl)~~t t~-, t.."iaL 
';..'itJ:ir~ al;{ nCi~ti:$ t~~(;'4:i "Z-;-;.c' fil.~ ~-,f 'Q.d (:0!!ll:J.ai::t. t~:..t 18 

brcugLt tc trla.!ldt:~r. v~"" ;'6!U' 1':':0:;:' o':'C::; "ate, to." aaw 
OJ! val·.:;.atj.'.l. 111 t.:ll> :lat" IIU< =,:;·t;'1i £'wr ttl<: fill.". "f tn.) 
complaint. • 

(tt) If ~ i:W-U0 ::.1" c';4l1?~:-;~t1Crr- is ~"'0-t, "brol'..I.ti~i""t t,' .... tu;'E...: 
~~ ..... ~;r ... ;: ;/'Ui"J. ... !L.""ter ti:..,.;; 1"''':'':'1::£,; uf t;,b c'..~:n.~".J..a1.:1it, r~r~/~:: tJH$ 
daJ...a;.t'" i. ilvt cauwee b~ .. t:.: .. ';: ':i~.enb.CUlt,; t.i.,.f., ·:;;:S.:tZ3 ::.-;~ vai~'t.io~ 

1. t;':e &.t" or t~1.Al. 

(t) If "t,;:" iSSUe; (.<" cc:n~:I.'..z:aatJ.~'I;, i3 :;l;:tbrol,;,gH, t" trial 
:dth.iJ:J. o:c~e y~3.r l1f't.el" t.:r~-u filin~ ~: th ..... · cC':"f;3.~il/~ a:cd '.~~d 
a.e-~' 1a oa:u&;..Kl. "tr;r t.ll,:;; ';';'d!,al:!dantJ: t~~ ~f~t:; of "f(i}"!.~Rt1Q!: .. 
ill th<- date ai.". "",::.1:.1.,; attel' tj·,o 1'ill.'l~: ci t.ha OOl:.I,;·e1nt. 

(g) 1::: ruv .8.~ in '.mich the::'''' 1. " ne.. t.r'...al) t..; ~ illlt,} 
of va1uet1o::: is tl;.j >i.e.t" 0/ IIllc[, llE>iI t:;:-1,,':::', exe"."'~ t;:ut 
tho dAw of 1!!Uuttio)", 1.-: tt,,, y;e1ol t1--:'4 13",,,,:"1 b., .. t."", ~ 
Qlilt..l a" 1:.: tho:, ~raYioUJI 't.r1al 1f J 

(1) Xne l'lldut11'f 1 ... 1 o.e[cai ted 1.;;", ;'robab:i." jccat CC;E;.",EI!l&t.icn 
1;;,. accordance with Cr.a::;tar 1 (COIll!!lanc:1rl(, <d~h Secti~~. 126ia.Ol) 
or Title 7.1; QX 
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Hr. Harold W. Kanned;t 
Page' 

(2) 'l'~,,, :::.n111titf hae "'"pc.lI1teC: th .. <<'''''''-'It of t:..e ~"-d.gIDent. 
in. bc:c:)":l"nOlilw1t,~ C!J.aI,~l· .3 (co~t;;I.nt: wit.': g"oti:m 1m.Ca) 
cf Tit,j t1 '! ~l wit.;;ir~ JO dsya !Lf't.er t~ ,'~nt:r:r at ;·u.C.i:':'~4t cr .. 
if a !!..'"0tiCll fol.'" :;.e-:.~· t!.'U-8 ~;r tc v-sC&t~- 0:: act .j.s:L:.L~ t::e ~ud~t 
hbti, be~r!. !:lAdc J w1.t.:-J.i~ ".:.::; ":~'i' (~:'t.~r- :.l11'!~~-'~si -:i04 of ~j!;'cb. :"}o'tion. fI 

;,f:) et.r; 5~t' rK NIHIOL for c;:ang:!..t'Z ti:e <:;:d.still£ :';C'" ;:.. f: tv dAte of 
n.luaUcn. We believe the propoll2d li$W :,,,10:' would l:Ie tu COl[':O' aJ<:, llJ::wield;r 
aDd pn>babl,y unvorkable. k'e wculA e:!counter I\l.batantW add1 tional 
Clt"penIIe 111 dealing with cur fee appraiik<l" al "". 1A <YtU' Gl-;\"'li(.n, :...either 
the oondelllWr or t.IMo OIill8!' wouUt benefit.. 

By 
C. '<t. Sti>.nqtli.t 
Chief' Val;-.aU.:m ZUf,'1ne8r 



Memo 66-62 

ROBERT J. WILLIAMS 
ATTORNEY AT LAW 

surTE 705 COMMUNITY BANI( BUILDINC 

.-sAN JOSE, CALrfORNIA 95U3 

TELEPHONE 298:-2400. 

August 26th, 1966 

California Law Revision conunission 
Room 30 - Crothers Hall 
Stanford University' 
Stanford, California 

Gentlemen: 

Having revi,ewed your tenta,tiv!;l reconunendation concerning 
possession prior to final 'judgment in emminent domain 
proceedings,: I wontler if the proposed legislation adequately 
protects whatever procedural right a property owner may 
now have to have the jury considering the issue of valuation 
view the property. The present provisions'for immediate ' 
possession do certainly l~it the property owner 'in that 
respect; however, .the circumstances are. such that,prl.lctically 
speaking, one viewing property which ha:s been c.evoted to 
roadway or reservoir Use can gain some appreciation of 
what the property ,was like lilits raw state. However, the 
same might not be said of property on which the erection 
of a structure has been col!lll1enced. Particularly does the 
distinction seem significant when applied to potentially 
conunerciql property no'w undeveloped., 

In other respects, the ,proposed'legislation deals adequately 
with the problem. 

very'JrulY,YOurs, 

-..--.~.' ,-.j- •. , ". ~ .... , '-'-. 

ROBERT J; WILLIAMS 

RJW:dj 

- --". 
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I.tImo 66-62 EXHIBIT XIV 
STA'l'H: O},' WASHINGTON 

JOHN J. O'CONNELL 
A'l"TORNEY OE";tolE:RAL 

TKMl-'L.lI'l OF' JC~ICE 

OLYMPlA, VIo'"-ASHINGTON 985(n , 
~efttemD· e- '6 -.L00rc 
~ r' ..l.. J... .', ./ V 

California Law Revision Commission 
Room 3D, Crothers Hall 
Stanford University 
Stanford, California 94305 

Attn: Hr. John H. DeMoully 

Dear Mr. DeMoully: 

Your committee I s proposed reV~S:iOns to the California "quick-take" 
statutes have been reviewed. and following is tbe one comment or 
suggestion regarding the same. 

§1268.05 -- Pithdrawal of Deposit. This section places the burden 
on the condemnor to notify persons havinb an interest in the 
prop:rty wben.one of tbe_co~demnees.of the condemne? property 
appl~es for w~thdrawal or toe aepos~ted funds. SUCD a burden 
should properly be placed on tbecond~nnee withdrawing the money. 
Upon deposit of the money by t~e condemnor, the condemnor should 
bave no further interest in the disposition of [~nds, save for 
specific instances, i.e., abandonment of the condemnation case. 
It sbould be the duty of ttJe condemnee to notify other interested 
persons, and the court' sllOuld not grant an orde::: to withdrat-l 
funds without prooE that all otDer interested parties received 
sufficient notice from tbe condemnee. 

Regarding the text of "Recoumendat:i.ons oE toe Co=ission, t! the 
term "prompt compensatic;r:" is used throughout. Compensation or 
the deposit should be made prior to possession, hence a better 
term might !:>e "concurrent," or "simultaneous compensation." 

The section on deposits i:1 cases of condemned property being 
residential provides for the accrual of interest. The proposed 
federal legislation may i;::"ple;nent this proposed section in tbat 
additional burdens may :'e placed on condemnors when dealing with 
residence property, and you:;:: COL1rJi.ttee shO'..lld refer to said federal 
legislation. 

I hope tbe above will be - ! ~ 

;j';:' s~me ~1e..:..p to }O-;';' anc. yo~:c cOfJlllittee .. 
----_. -,. 

! 
! .' 

!--

JJ.:l 
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BLADE AND FARMER 

Ft081t"T v. 81. .... 0£ 
~E"RY M. "AR"'E~ 

eUGENE H. 8RAMH .... L.L, 

ATTORNEYS AT L.AW 
POST OF'FICE: DR",,"WE:R HI 

1849 ROBINSON STREET 

OROVIL.LE~CALIFORNIA 

September 14, 1966 

California Law Revision 
Commission 

School of Law 
Stanford University 
Stanford, California 

94305 

Gentlemen: 

TIlUE: .. IoIOHC e33~!!!Ieel 

AIllItA COD It iHO 

I enclose herewith comment upon the Law Revision 
Commission's Eminent Domain proposals. As explained there
in my comment lacks the care and consideration desired 
becaus·e of the pressure of time. I would welcome an op
portunity to submit further comment or to meet with you 
and to discuss the matters at length. It is my belief 
that some of the proposals should be seriouslj reconsidered. 

Thank you for the opportunity of allowing me to 
submit the comment herewith. 

RVB: zp 
Enclosure 

Yours very truly, 

~
' J, 

b • lade 
r Blade and Farmer 
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l~~~~LlTIXG TC_ :-:Ol':::'2:','~:·T~~.'T'IO!:\ ::,,:',:.J ... ~"JD 
PROCEDURE Of THE C,'.LIf'Oi~:~L ;'';J~ 
REVISIO:' COEHI,,~ION. 

Corr;me:1( cotd:a ined here in i£ i:OC of tbe qual ity 

des ired because of -::he t iTl';e 11rr;i ea Lion imposed. The 

documeil.t cOITl'pr:~sing :he ,:eataci-ve r2cormr.eQ02tiofl y}iiS ~10i: 

receiver. 'oj che £.8\-.1 -~Zevi5ioLl Corr.n:i~sion ;),0':: later ;:nal.l 

Juring =his ia:arv21 t~e Law office of 

the writer was in the process of bei~g n;ovea, his par~ner 

is ~e·si:rable. The re::f-;..i.i~::--er;.-:.e~lt of sec:u::i::j for the withdrawal 

of fun~s enti:el; ne32~es the ?urpose of the deposit for ~he 

possession of tne land it:,; i:l1e s2c0~itf ot 'C[1e condemnor. 

2. IE t~e cons~itut:o~ is co be amended so as to 

perrnit the legislaturE; to £lu;:ho:cizc ir::medi.s;:,e possession ·in 

other C2ses~ there is C ~ o~rl··r · .... 0 --e"~'o" ..... __ ..... J d. ..... <;;',;:;1 1.t. to reta~a the present 

?·t,·()\/is ions concerning r .igb cs of way and lands for reservoir 

purposes, since the legis1.8tUL"e can do t::i1is b; en2CLn:ent~ 

l~ is ~uite likelf, additional'~/, C.1BC the legislature will 

at the insCaL1ce o[ various gove-cnr:l€i.!:ai agencies bU'ci1orlze 

immedia te possess ion i!.l aiTLOS t a.L 1 other cases whel.~e it is 

requested. If proper sa£eguacQs \ve:r-c given ·::0 landowners for 



compensation, suell blanket "uthuyiz"cion of ,::L"le legislatU1:e 

is probablJ desirable. 

3. Notice should be reqLired before an order 

authorizin~ immediate posse;;sion is sm.;gbt. The nature and 

extent of such notice should be prescribed bl the legislature 

but the constitution should inciude language chat will 

authorize ana ,-'equire enabling legislation requiring notice 

to landowners before an orde~ for possession is procured. 

(See below) 

4. Orders for Possession Ex-parte. It would be 

an unusual and rare experience wilere a condemning agenc/ 

could not plan and ~now when it will re~uire possession of 

property. The broadeD.ing of. the scope of immediate possession 

should bring with it the correla::iv8 right ou the part of 

proper::y owners to be notified in advance of the application 

for an order for posl>ession. Aliowing the condemnor to 

obtain the order ex parte anc placing upon the landowner the 

burden of presenting and filing a motion concerning the right 

to possession and the sufficiency of t~e deposit places the 

burden on the wrong partj. The legisLacure should prescribe 

a notice provision which is calc~lated to give reasonable 

notice to landowners and whicb would not um:easonablJ impair 

a conJemning agenc/ acting with reasonable efficiency. 

One suggescion as to reasonable notice would be to 

require that the condemning ageClCj give notice ten da;s in 

advance of the application for ~he order for possession, by 

certified rna i1 to the owner or owners in accorda'l.ce with the 

names as they appear upon c;,e '~ax rolls at addresses to which 

tax s tatemen ::s are sQnc, if aC'i. Peoof of good fa itt in 

compliance with this requiremeilt should be pre-requ!s ite 

before the Court should entertain the order. The application 



should be placea on the calendar and heard in open court 

rather than ex parte in Chambers. 

5. The proposal that existing procedure for 

determining the ;:m:ount of probab~e jus ': compeosa::.i.on on 

page 12 is undesirable. As poinced out above, to require 

a landowner to provide a bOcH:; 0;: undertaking ii1 order to 

withdraw funds for coe caKing of his propert} is to negate 

the principlechac he is entitled to just compensation before 

his propert; is cake,). The protection of the condemning 

agency is its right to have probable just compensation 

determined in a judicial manner. Having the condemning 

agency pay the premium on a bond is insuificient. The land

owner may not be able to satisf! a bonding company. As a 

resul t he WOULd be ,lDab ie to withdraw fund!; bue would lose 

possession of his property. Furthem,ore, the landowner is 

required, in effect, to underwd.ce anr withdrawal by virtue 

of indemnity provis ions in an/ ap) l. ::'ca t iO .... l for an unde"c;:aking. 

The entire bond and un,:ertilCling procedure as proposed, i~ 

in the opinion of this writer, unrealistic and '.mjust to 

landowners. I .. deed, it is doubted whethe:: it is consistent 

with the ~ederel constit~tion4 

5. The existing procedure for determining probable 

just compensation is highlJ unsacisfactory. In most cases, 

a right of way .agent for a S La te conde.rr~ning agency presents 

an affidavit in I,hich he recites his knowledge of Land vaLues 

and chen states that in his opinion probable just compensation 

is the SUIT. of x dollars. Upon the bas is of this ultimate 

conclusion of law, busy overworked Judges are signing orders 

determining tha~ x dollars is probable just compensation, 

rather than hearing evidence of marKet value' and fonning their 

own independent judgment. P lac i.ng upon the landowner the 



burden of overturning thesi ex parte orders is unjust to 

landowners because it entails subsl:antial initial expense 

withou~ any compensation [or en:"ors correc ted theJ;:eby. 

Indeed, the writer sugges':s that escim8ced just compensation 

be dei::errnineu b, the acquire.ng agency itself, as is the case 

with the DeclaraLion of Taking Ace of the federal govern

ment. (40 U.:::'.C.A. 258(a) with penalties provided for under

estimating, or in Cl"l€ alternsi::L.'..re, that the agency be re

quired co place a witness on::he stand in open court after 

notice in the rr:8n:le-.r above sugges ted, with the landowners 

having an opportunitj of cross-examination. 

:'. The sugges tion on page 13 tna t the requirement 

of an under;~aking being left to the' sound discret:ion of the 

court" subjects landowners LO a variety of interpretations 

throughout the state, and cercai:11j lack of consistency and 

uniformity. 

8. On page U+ the suggescion is made that greater 

incentive be required to deposi.t probable just compensation 

in cases of residences. This discrimination does not seem 

to be justified, at ieast, in the manner attempted. A more 

just approach would be compensacion to all persons for moving 

costs as is true in ehe federal procedure. Otherwise, there 

appears to be no just and reasonable theory why one landowner 

shouid be treated differelltly than any other landowner merely· 

because one of the iandowners-l.ualifies under the residence 

requirements of the proposed iegis la tion. Ii:: is believed 

that such legislation will simpl/ add confusion to an existing 

confusing and prepiexing situa<:ion which ateend the growing 

activity of eminent domain. 

9. The proposal that a uniform procedure fOl:" making 

deposits afte:::- entr! of judgment and ,,'ichdrawal of ·such 

oIIU __ ,._ 
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deposits in Paragraph 4 on page L:} is certainly commendatory. 

The proposal irr.mediatelJ preceding it requiring undertaKing 

for t.ithdrawai is unsatisfacc:oLY for the reasons. mentioned. 

LJ. The sugges "iO.1 on page 21 eha t interest 

Should c,"ase running on a judge.ent upon pa;menc of the funds 

into court is unsacisfactory. This seems to be the present 

pcocedure and is ur.Iair to landowners. The burden of 

attempting ;:0 extcacr: the ruoaej from the court thus falls 

upon the landowners. A bewildering variety of p::-actice exists 

throughout the sta':e since the bUCK is passed bacl< and forth 

betweea the c ler;(, the auditor and ~he court, all having 

something to dO withcne problem. Ifche landowner is some-

what distant, he loses valuable interest. There is no 

provis ion for notice::o the landowner of the depos it nor has 

the commiss ion sugges ;:ed it. The l!flders igned knows of no 

reason why a judgmenc cannot be satisfied in ·the same manner 

as other civil judgments bJ simpL] paling the same directlj 

to the landowner and obcaining a ~a~isfaccion. If, as 

occasionallj exists, there is a conflict between various 

interes~ owners which ~hey wan~ resolved by the court, all 

that is i1ecessary is for one o.c then: ~o move the court co 

dece:cmine the appor cionment <;nd in such case b j appropria te . 

order th2 court can require che :::unds to be pa id into court 

aaa the r<,nning of iIlCere&C would stop. Under the present 

procedure the funds are pa id into court in all ins Lances 

regardless of r..oJhethe:c t~le:e ::.~) a COll£::"icc or not and .:he land-

owner is reqdired to satisfy ",2<:io.,5 <:equirements of various 

judges and officials in obtaining ::he funds. It is recorialJended 

stronglj that payment into COli~t be made O:1.LI upon prior order 

of the court upon applL:ation of one ofehe parti.es. Even if 

-5-



tha-:: in~eres':: cease only upon peoof ::hat:_ :he judgme.nt 

credi:or has been noti£i.e~ of tne J2posit o~ ~nc funds 

~~2 experience of ~he 

unrie:cs ign€:8.) in one ins CCLLce -~he j udgr.,ent was sa tis£ied 

bj depos::'t i~ court, no notice was given and no action was 

taken by the clerk despite an 2xiscing orcie: di~ecting 

imrr.edia i::2 paymel1 L: ;:0 the l.ondo\.;rner :t:or i!ior-e th.an ~bir tj 

dajs. No r2rredy exists fo~ thib failare. The landlord 

dallj of ~hc cle~~ whe~her :h~' n.onejs ha~e been paid. The 

coademLling 8gcnc / s~1ould :,e cDnlpell.e-:i to not ify him of such 

deposit or be pe~a~ized with che continuing of running of 

interes-.:::~ The s:..:a:emen.:.. Oi.1 ?ege 22 th.a: upon deposit of 

drawa-~" is not accurate as has been pointed out. 

11. The suggestion on flClge 23 c.1at Section 1255b 

be areencied b/ allowing the court co decern,in.e Lhe arr,ount 

of interest in all cases is unsatisfac~ory. There is an 

unfortunate varieey of vievlpoints of judges throughout the 

state. The determinacion of a proper interest rate in one 

county should be the sarr,e in every ot~er county. The land-

owner should not: be penalized by the personal viewpoints of 

judges, which this sec cion would invite. 

12. The proposal to correct the inequity existing 

con.cerning decreases in the value of propertj which commences 

on page 19 and concludes on page 20 is noted and is highlj 

commendable. There is a furc:he:c injustice to landowners now 

existing which it is proposed to be correcr.ed. This pertains 

to the disparate treatment of severance damage aeld -special 

benefits. 

The Commissioners are aware of the exiscing rule 



reflected in People v. SImons, 54 C. 2d 055 wherein ic is 

held that any damage to the value of a remainder caused by 

a project cannot be recovered except resulting from use 

of the land of which such remainder constituted a whole 

parcel before such taking. In other words, in SfIDons the 

damage to property values caused by the freeway which was 

the projecc, could not be considered. A portion of defend

ant's land was taken for a tucnaround or culdesac and onlj 

the damGlg.e to the remainder caused by the ta~ing and use of 

this portion for a culdesac was proper foe compensation 

and severanc.e damages. If Lhis rule is sound for·che reason 

that other l<:nciowners no portion of whose land is being taken 

are similarl; adve~sely affected a~d are not compensated 

(p.86J) chen certainly the sarr,e rule should apply in che 

offsetting of special benefits. By this, toe writer proposes 

~hat onl; tha~ special benefit which is conferred upon a 

remainder bf~he portion of t;,e project wbich actuallj 

occupies his land of which his remainder was formerl] a whole 

part, rna] be considered in offse~ting special benefit. It 

is simply appljing the same rule co the landowner which the 

condemning agency enjoys as to severance damage. Under the 

present practice we have onlj a few vague rules defining 

general benefits and special benefits which are read to the 

jury. Condewning agency appraisers are given practicall; 

carte blanche in simply expressing an opinion as to what 

constitutes a special benefit. Benefits of the entire project 

are therefore offset against severance damage. In this 

fashion persons who have porcions of their property taken 

are penalized for the cost of the project by the reduction 

of severance damage, whereas persons who had no portion of 

their properties ta~en raceive the benefic of the project 

-7-____ _ 



without having co make p8JIDenc for it. A clear definition 

which requires onlj that portion of the project which covers 

or utilizes the land taken from the specific property owner 

would be a fair and just rule and would work equallj with 

the rule reflected in Symons. In the alternative, the 

principle of Srmons should be rescinded so that the remainder 

rna)' enjoj severance damage from the entire project. Thus, 

the extent of damage would be 1) broad question of fact as is the 

case with special benefit. An equalization of this unequaled 

condition is therefore respectfullj recommended. 

13. Time prevents a more accurate comment. It is 

the opinion of the undersigned that the Commission has under

taken to correct and imDrove the laws in good faith. It is 

further his opinion that the Comn~ission has failed in some 

respects as pointed out. Despite the September 15th deadline, 

if it is possible the undersigned \.7ill further review, study 

the recommendations and will submit a supplement hereto. 

Respectfullj submitted, 

Dated: September 14, 1966 
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EXHIBIT XVI 

SAN DIEGO CITY SCHOOLS 
EDUCATION C&NTtJt 

SAN D1EG9 3. CALIFORNIA 

f.,temher 15. 1966 au.tHE •• DIVIBION 
', .. 

ElfOrnla Law Revilion Commission 
. 30, Crothers Hall 

· taafcn:d University 
ptanford. california 94305 

Attention: Mr. John H. DeMoully, Executive Secretary 1 . 
~_ you for the "rentative Recommendation relating to Condemnation Law and Procedure, 
IUaber S - Pollealion.Prior to Final Judgment and Related Problems" revised July 30,1966. • .; 

1 bave reviewed these teutative recommendations on the basis of my personal experience, 
~ f1D4 that I am in lubstantial agreement with ~he changes made. I question two 
~t1ons as follows: 

Section 1269.05. Deposit and possession on motion of certain defendants 

I fOrs .. coaditions under Which the de£endan~s may move the court for an order 
determining the amount of compensation and r~quiring the plaintiff to make deposit 
of funds in an amount of money not then available. I fear the defendant could use 
the provisions of this section to hinder the:land acquisition program of school 
clbtricta. particularly those districts whicl) are using state allotments to 
purchase the land for school sites. The res~lts of these provisions may also 
limit the right of the districts to abandon ~roceedings after the amount of the 
_rlS bas been de,termiued. Neither of these·acts would be in the public interest. 

Sectlon l249a (g) (2) of the Code.of Civil Ptocedure 

I am aware of at least on~ instanee where th~ award of the court was far in 
axeess of the true market value of the propetty as shown by voluntary negotiation 
after abandonment of the suit by the public agency. This subsection could' 
require the district to deposit funds in an fmount materially exceeding the true 
aarket value of the property. This problem ~uld particularly affect smaller 
cliatricts and those districts using state altot1llents to purchase land, where 
available .funds might not be adequate to mak~ a depOSit in the amount of the 
judgment. This inability to make the required deposit could result in the date 
of the valuation being set as the date of the new trial; such a deferral could 
result in a aubstantial increase in value. . 

1 appreciate the opportunity to provide opinion to be conSidered in·the development of 
~.ae xecommendationa and to review these tentatiye recommendations prior to their sub
-, .. 100 to the legislature • 

• iDcerelY. ,= .• '"-r------. 

~.' s..; .. '~.' ro:ldI'KWr.~·~lv·e· r~~' ~I \.,.... ... p,-.,~-. ---_._._-- --. 

L~.:~___ ___ ._..._ . 
.,lrector of Building ! ", 
,,'I_iDS and Construction i-==-. _.:. '" 

1=:';:... .. - /" I ___ .../,,'t ....!H1!W!_!lr5.....-.!.bilm.HlI~~ _________ J. ____ J._-l .... ___ ~.j ____ ---' 
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BERTRAM Me LEES, JR. 
COUNTY COONSE\. 

County of San Diego 
OFFICE OF 

COUNTY COUNSEL 
302 COUNTY ADMINiSTRATION CENTER 

SAN OlEGO, CAL-IFORNIA g.2~01 

September 16, 1966 

California Law Revision Commission 
Room 30, Crothers Hall 
Stanford University 
Stanford, California 94305 

Attention Mr. John H. DeMoully 
Executive Secretary 

Gentlemen: 

ROSERT G. BERREY 
ASSISTANT COUNTY COUNSEl. 

O!:PUTIES 
DU .... NE: J. CARNES 
DO NAL. C L.. CL. ARK 
DAVIO 8. WALKER 
JOSEPH KA SE, JR. 
FREDRIC G. DUNN 
JAMES E. MIL L. ER 

LAWRENCE KAP1LOII"F 
FRANK L. ASARO 

LLOYD M. HARMON, JR. 
ROV H. GANN 

We have reviewed the tentative recommendation relating to 
Condemnation Law and Procedure No.5, Possession Prior to Final 
Judgment and Associated Problems. 

We are in substantial agreement with the tentative recom
mendation including the proposed constitutional revision, except 
we are very much opposed to Sections 1269.05 and l249a (g). 

1. DISCUSSION REGARDING SECTION 1269.05. The majority of 
cases handled by our office where the County is plaintiff would 
not be affected by the proposed section in that possession is 
usually taken. This would apply to the vast majority of road 
acquisitions and right of way for sewer and other purposes. How
ever, the application of the section to a minority of County cases 
and to those cases where small districts and school districts are 
the plaintiffs could create substantial hardship. 

For example, the County must plan to acquire sanitary dis
posal sites. well in advance of the contemplated use of the facil
ity in order that the public may have a facility to use when 
existing disposal facilities are exhausted. The County would have 
no need for immediate possession of a proposed sanitary disposal 
site which is to replace an eXisting partially filled site. In 
addition, in order to properly plan for future service to the 
public, the County would seek to acquire a sufficiently large 
acreage, usually a canyon, for future disposal facilities to 
provide a site for several years in the future. Under these 

" .. - "'~ 

".,. -~ 
~ .. --~ 
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c-ircumstances, there ,;!ould be no r.eed for the County to deposit 
probable ,just compensation to obtain an order for immediate pos
session. At present, the County would not have to tie up the 
appraised value of such a facility; the owner would still have 
full use of his pronerty and the County could apply its funds to 
more urgently needed public nrojects, such as police service, 
highways and the like. HOl-leVer, Section 1269.05 would permit a 
defendant to move the court for an order requiring the plaintiff 
to make a deposit of the probable just compensation in court if 
there is a dwelling located on the property containing not more 
than two residential units. If the County sought to acquire 
for some public use a small vacant portion of a 100 acre parcel 
which happened to have a farmhouse located elsewhere on the par
cel, the farm owner, regardless of the needs of the public for 
its funds for other more urgent public uses, could require the 
County to deposit the :Jrobable ,iust corr.pensation anproximately 
a year before it ordinarily would be required. In addition to 
the loss of the use of urgently needed public funds in the manner 
the legislative body or admi!listrative arm of the government in 
its discretion gave priority, the public agency usually would 
lose its right to abandon. If funds are not depOSited in court, 
lL would be much more unlikely that a property owner would be able 
to successfully assert that the public agency is estopped from 
abandoning if the award is excessive or if at the time the prop
erty is actually needed, plans are altered and different property 
is sought to be acquired. 

vie believe that the section would create a problerr. with 
school districts who Dust comply wit;h the rules, regulations and 
policy of the Department of General Services of the State of 
California whenever they seek State aid or financing for the 
acquisition of school property. Regardless of the statutory author
ity given school districts to take immediate possession or to de
posit money in court, school districts are frequently in the posi
tion of not being able to obtain reimbursement or State financing 
at all unless the proposed acquiSition meets the Tlpolicy" of the 
State Board of Education and Depart~ent of General Services. That 
the policy and rules of the Departments of the State may be some
what arbitrary in their application is, we submit, demonstrated by 
analysis of the following flood control project which was con
structed in San Diego County: 
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Under Public Law 566, the federal government will 
allocate funds to local agencies to construct much needed 
flood control works, if the State law provides for assistance 
as to acquisition of necessary land. The California lolater
shed and Flood Prevention Law, Section 12850, et seq. of the 
California \{ater Code, provides that it is the intention of 
the Legislature to pay the cost of local cooperation required 
by Public Law 566, to the limit of the cost of lands, ease
ments, and rights of way. 

Under this program a local soil conservation district 
obtained, after 6-8 years' negotiation, federal assistance 
for the construction of a flood control channel through land 
that in the meantime had become a develoued portion of the 
City of Vista, California. The most economical and best 
engineering location to place the channel was diagonally 
across a football field of a local high school athletic 
plant. The federal government would not pay for the cost of 
a cover for the channel as it was not needed from a hydrauliC 
standpOint. The State would not Day for the cost of a cover. 
The State would pay all right of ~lay costs including damages 
if the local agency would either take the fee title or other
wise prohibit the covering of the channel. Thus, the State 
probably would have had to pay for a new stadium as severance 
damage, plus the fair market value of the land taken as right 
of way cost even though the cost of covering the channel, if 
reimbursible, would have been much less. Upon inquiry the 
State also refused to pay the cost of an open channel so that 
the school district could apply the award towards the cost 
of covering the channel and restoring the football field. 
In this instance, the project was not abandoned as local 
interests were able to pay for the cost of the cover. 

The State also as a matter of policy refuses to pay for 
the cost of cover even though the channel is presently covered 
except to the extent the State believes cover is necessary 
for access purposes. Therefore, cO~T.ercial properties with 
a covered channel across their frontage were forced to 
"contribute" the cost of cover except for driveway crossings. 
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Another effect of this section would be to cause small dis
tricts to lose their right of abandonment in the event the award 
of the jurJ l'I'ere out of line or the cost of the proposed acquisi
tion l~as more than the funds budgeted. For example, in special 
assessment proceedings for many improvement districts, the cost 
of the proposed acquisitions are a determining factor as to whether 
or not to proceed with the proposed improvements. 

In our opinion, the public agency should be entitled to exer
cise its discretion as to ,·,hether or not probable just compensation 
should be deposited and it should not be penalized for determining 
that other projects are more urgently needed, that bonds will be 
used to finance the acqUisitions after the costs are ascertained, 
or that the proceedings will be abandoned if the people feel the 
costs are excessive. \'Ie recom:nend that legis1ati ve d iscret10n of 
this sort be vested in p:.:blic officials and not private property 
owners. He further recommend that the power to abandon not be 
abridged. 

2. DISCUSSIONS REGARDING SECTION 1249a (g). In t110se 
instances ,,,here a public agency had determined that it vias to 
its best interest not to deposit probable just compensation; for 
example, a sanitary disposal site to be accuired for future public 
use by a County, the public would be penalized or deprived of 
the fruits of tJ.-:eir apneal as der.lOnstra ted by the dec ision of the 
Supreme Court in PeoDle v. Murata (1960~ 55 Cal. 2d 1. l-:e believe 
the proposed section would not create too Great a hard shin on the 
large agenc ies such as the State Divi sion of Hi,9l';Jays in its high
way program, in that in ~ost instances it acquires immediate 
posseSSion, and accordingly, .;ould deposit probable ,just compen
sation \~ell in advance of ,judgment. However, the State Department 
of 1>Iater Resources in its reservoir acquisition program, many 
school districts, and other 'public agenc ies ir, :r,any instances 
would be deprived of an effective appeal as set forth in People 
v. MUrata, supra. 

l·re also recomlnend that Section 1268.02 rela tine; to increase 
or decrease in amount of deposit, be revised so as to permit the 
court to redetermine probable just compensation to an amount less 
than that which has been withdrawn by a defendant. To illustrate, 
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a public agency appraised a parcel at $1,000, by clerical error 
the decimal was misplaced in preparin(l; the security deposit and 
$10,000.00 was deposited in court for said parcel. The error was 
not discovered until after the withdrawal due to the large number 
of parcels in the case. 'lie believe the public agency should be 
able to seek modification of the order before the defendant owner 
has disposed of the original amount withdrawn so as to prevent 
future hardship to the defendant and also so that the public may 
recover as much security as possible. 

Finally, 'l-Ie recommend that proposed Section 1255 (c) be 
revised to make the recoverable costs and disbursements taxable 
costs and disbursements with the exception of special costs and 
disbursements enumerated in (2) thereof, that is, attorney's fees 
and appraisal fees. We believe that the public should not be 
required to pay either appraisal or attorney's fees for services 
rendered prior to the commencement of the action. Under the 
proposed section, if a master road plan were adopted indicating 
that the parcel to be acquired was within a proposed major highway, 
consultation fees of attorneys and appraisers from the date of 
adoption of the road plan could be asserted under this section, 
even though an eminent domain action was not actually commenced 
for ten to twenty years. We believe the corr~encemen~ of an action 
is a.date certain and represents action on behalf of the public 
upon which the defendant should justifiably rely; prior to that 
time, no definitive action has been taken by the public. 

Very truly yours, 

BERTRAM McLEES, JR., County Counsel 

DBW:MAB 
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CITY OF SAN 

rBROlNAHD P. PALLA 
G'r'r Ano"l: ... 

, 
CALIFORNl" 

september 19, 

senate Fact Finding Committee 
on JUdiciary 

California Legislature 
Lettunich Building 
Watsonv1lle., cal1fornia 95076 

Attention: Frederick H. Ebey. CouDsel 

Gentlemen: 

JOSE 

TEl..EPHONa: 
292-3141 

RICHARD K. KARREN 
."aT. efT" ATTOltN • ., 

HARRY KEVORKIAN 
FRANKL..1N T .. LASKIN 
DONALD C. ATKINSON 

KEITH L. GOW 
ROY- w.. HANSON 

w; w.. ARMSTRONG 
ROBERT It. CIMINO 

, DUUTY CITY' ATTO .... l:n 

We have reviewed the proposed constitutional amend
. ment and implementing legislation relating to condemnation law 

and procedure of the California Law Revision Commission. 

We are in general accord with it and we particularly 
favor the constitutional amendment allowing the Legislature to 
expand the instances in which an order of immediate possession 
may be employed by a condemning body. 

We do, however, feel that some serious conSideration 
should be given to amending C.C.P. Section 1266. Specifically, 
we feel all cities should have the right to~xcess condemnation 
as does the State of .. California without having to prove, as Ie
quired by the said section, that severance damage to the re
mainder is such that the cost of acquiring the part equals the 
cost of acquiring the whole. We have attempted to employ C.C.P. 
Section 1266 in many situations and have found it to be entirely 
unworkable. . 

We would appreCiate it if this letter ~ presented 
in'testimony at the hearing;;; :'r: Anaheim. 

FPP:DCA:lb 

• 

very trul,y yours, 

FERDINAND P. PALIA 
City~~~ey 

@~G!J!J-~-' .... ~-~-
B~' Donald C. Atkins on 

Deputy City Attorney 
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PACIFIC GAS AND ;ELECTRIC COMPANY 

+ 245 MARKEr STREET· SA.N FRA!'fCISCQ, CALIFORNIA 94106 • TELEPHONE 781·4211 

RICHARD H, PETERSON 

fli!JtIOlt VICE "RUla"",r 

""'OollVfERJ,~ COUNSEL 

FRI!: OI!:RICK T. SEAR L.S 

October 6, 1966 

Mr. John R. De Moully, Executive Secretary 
State of California 
California Law Revision Commission 
Room 30, Crothers Hall 
Stanford University 
Stanford, California 94305 

.... ".L,"" It ... .,..... .,"' ........... ... n~.~ 
,,"LDCI .... >I.. ,. ....... "... " ...... LU. T ........ 'W ... , .. 
"G"" ~ ... ~IMI .. L ..... LC" ............. c.It4 .... o~ 
....... , ...... o ...... ~. .... N"''''L "EH~ 

"E"h~. u. ... ~ .... ,.. 1iI ..... UT ............. ~~ 
"" ............. "II ...... U ............ .,.,,: .. ·u· 
........ iI. .......... ClLE ...... CU, >I ... . 
.... ' "", ...... H"L ....... .la, " ....... u .... T",,,ULL 
"."'.oU' ... OEU............. ..", .............. .... 
M,e_a,.," . .c............ It"."'.T C .. L_e-.. 

Tentative Recommendations of the California 
Law Revision Commission Relating to 
Condemnation Law and Procedure 

Dear Mr. DeMoully: 

I have, a copy of the letter dated September 16. 1966. 
which Mr. Tom P~ Gilfoy, Assistant Counsel for Southern California 
Edison Company, sent you regarding the tentative recommendations 
of the Law Revision Commission concerning the taking of early 
possession in eminent domain. ' Mr. Gilfoy made one specific 
recommendation for modification of the commission's present pro
posals. That involved the requirement of proposed section l269.03(c) 
that a public utility applying for early posse,ssion must produce a 
certificate of public convenience and necessity for the facility 
issued by the Public Utilities Commission. 

As Mr. Gilfoy points out, such certificates are virtually 
never issued for the great bulk of utility facilities in behalf of 
Which the right of eminent domain is exercised. The second para
graph of section 1001 of the Public Utilities Code dispenses with 
the certificate requirement for facilities which are extensions of 
existing plants necessary in the ordinary course of business. 

I agree with Mr. Gilfoy that the requirement of a certifi
cate as a condition of early possession in eminent domain would tend 
to frustrate the purpose of the Law Revision Commission's 
recommendations. which I understand to be. among other things, an 
expedition and simplification of the right to possession. As 
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presently constituted, proposed section l269.03(c) would cause 
proceedings before the Public Utilities Commission which do not now 
occur. 

I also agree with Mr. Gilfoy that the rest of the Law 
Revision Commission's proposed section contains adequate safeguards 
against error or abuses in"the granting of early possession to a 
public utility. 

Accordingly, I join in Mr. Gilfoy's letter and s~pport 
his recommendation. 

I am sorry I have not communicated my position to you 
sooner, but I trust it is not too late to be considered. Thank you 
very much for providing me the various law revision studies and 
communications pertaining to eminent domain as they are developed. 

Very truly yours, 

;:' J .~ ,/ ( 
L~·lid~f~·~ /, /4t.. ~ 

" - . 
CHARLES T. VAN DEUSEN 

CTVD:avs 

cc: Mr. Tom P. Gilfoy 
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LAW OPF.1CKS OJ" 

aJCHAII) V. B1U!SSAN! 
(1194-19SPJ 

BRESSANI AND HANSEN 

August 10, 1966 

1203 BANK «iF AWERICA BLDG. 

TELEPHONE 2&4,.ostlS 

BAN JOSE 13. CAL1FORNIA 

California Law Revision Commission 
Room 30, Crothers Hall 
Stanford University 
Stanford, California, 94305 

John H. De Moully 
Executive Secretary 

RE: Tentative Recommendations of Commission re: 
Condemnation Law and Procedure 

Gentlemen: 

a.AUNCI! ]. SIIUH 

lIICHARD a. BLOS 

After examination of the recommendations under date of your 
letter of August 3, 1966, we affirmatively recommend in 
favor of this form of tentative recommendation. 

This firm is regularly rather heavily involved in 
condemnation litigation and we particul~rly commend your 
proposed form of Section 1249 (b) of the C.C.P. providing 
for the valuation process to disregard any increase or 
decrease in market value arising from the advance general 
kIiowledge of the condemnation project. 

This has always been a bad area. 

May I add my thanks and congratulations for your good 
work. 

Yours very truly, 

GBH:f 

\ 
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1· II GEORGE C. H}J)L~Y 
II PAUL E. OVERTON 
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EXHIBIT XXI 
-701r-::,!-o"' f:{'.- h:;:: 

:3 

4 
I 3540 W~~~hire Boulevard . 
. Los .~geles 5, Cali~ornia 

Telepnono: Duukirk 5-0431 

5 At torneys for Plaintiff 

6 

7 

8 

9 

10 

IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA 

IN AND FOR THE COUNTY OF SAN DIEGO 

11 THE PEOPLE OF THE STATE OF CALIFORNIA, 

12 acting by and th~ugh the Department NO. 267309 

13 of Public WOI'ks, 

14 Plaintiff, 
Parcels 4A 

ano lm 
15 -:-vs-

16 GEORGE J. PERlUCANO, et aI., 

17 

18 

.9 

20 

21 

£2 

Defendants. 

THE EFFECT OF KNO'IILEDGE OF AN IME'ENDING PUBLIC 
IMPROVE~1ENT UPO!} THE SUBJECT PROPERTY OR UPON 
SALES IN THE NEIGHBORHOOD OF SUBJECT PROPERTY 

IS NOT COMPETENT EVIDENCE 

The law is crystal clear that a property olmer rna" ~ _ 
I 

2~ show that the market value of his property has been depressed 

25 r increased by kncvl1edge of the 1mpending freeway construction. 

26 his rule is well stated 1n Bacich v. Board of Control (194:) 

'2.7 23 Cal. 2d 343,355";356. 

30 I 
31 

"The other items of damages claimed by 

plaintiff are not compensable. He assorts that 

all the residences, except his own, 1n a described 

area in I~h::"ch hiL p~~:rty 1s situated were 
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II 
eliminated by defendants, and that a ~tl'cet 

raili-JaY formerl~l operating on Sterling Street 

h2.S been r'emoved, There is no proper'ty right 

appurtenant to plaintiff" s property on Stel'ling 

Str·ee'.:; which entitles hin to the malntenance of 

the r'esidences or the continuous operatIon of 

the exi3ting street railway ... n 

In the very recent case of CIty of Oakland v. Partridge 

(lq63) 214 A.C.A. 211 at 218 the court sald: 

"' In hls opening statement. defendant's counsel 

had stated that the expert "Iould testlfy that .... 0; 

was dIfficult to obtain good income on this property 

with that freeway gOlng to shoot through there fOI' <l 

cons':..derable length of tlme beforehand.' Thlsevi

denee as to 'bli~~t' i3 not admissible. (A~chiaon 

'i'. J: S. F. Fy. v. Southern Pac. Co., 13 Cal. App. 

2d 505. 511 [57 P.2d 575); People v. Lucas, 155 

Cal. App. 2d 1. 6 [317 P.2d 1041.) As stated In 

Atchlsons supra. it would be indulging in 

'unfathomable speculatlon' to permit such testimony. n 

Likewise. a property Olmer may not shov~ that the- JIl"-' 

,4 I value of 11lnd Bold in the nelghborhood of subject proper"i;y has 

I 
been depressed or increased by knowledge of the impending freeway 

3 ,construction. The authorities clearly estab11sh ~hat such ev1de~~ 
Ii 
I is legally lncomp~tent. 

" 
Atchison, T. & S.F. Ry. Co. v. Southern Pac. Co. , 

(lq36) 
I 

13 Cal. App. 2d 505, 517; 

People Lucas (1957) 155 C l. App. 2d ~ 

1 

v. ,," 
jl I, 5-7; , -2-

I 
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5 

6 

7 

8 

9 

10 

11 

t· 

(i950) 116 Cal. App. 2d 255. 25.3; 

&"c-1 ch v. Board of ContI'ol (1943) 

23 Cal. 2d 343. 355; 

U.s. v. Certain Lands in Town of Highlands 

(1952) S.D.N.Y. 57 F.Supp. 934, q37; 

G'-"!ttelman Brewing Co. v. Milwaukee (I'iisc. 10 44) 

18 lUI. 2d 541; 

Chic2g0 H01l31n~ Auth. v. I,amar (Ill. 1961) 

172 N.E. 2d 790. 

12 The leading California case establishing this p.xclu-

13 slonary ~ule is AtchIson T. & S.P. R1J. Co. v. Southern Pac. Co., 

14 (1936) 13 Cal. App. 20 505. 517. The Santa Fe case Is succinctly 

15 summarized with approval in Pel?ple v. Lucas {195'O Cal. App. 2d 

16 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

1 at po.ge 6; 

"In Atchloon T. I:: S.P. Ry. Co. v. Sou'~hern 

Pac. Co., 13 Ca1.Jl.pp. 2d 505, 517, [57 P. 2d 575J. 

the court held In determining the market value of 

land at the tlme of filing the complaint in 

December 1933. it l-Iould be speculative to allow 

evidence that the area was 'stigmatized' and the 

m'l.rket value of land therein affected by the fact 

that a Railroad CommiSSion oI'der made in 192.7. 

re r mirlng the construction of a depot ~Ihich would 

require the condemnation of the defendant's land. 

The COll:::'t said t.bat permitting the examination of 

I'litnesses using that order as a basis in order to 

dete!':nine whether there was a· mal'ket slump 1n the 

area during the perIod between the makIng of the 

order and filing Suit, and what it ~as due to, 

would be indulging in 'unfatilomable speculation'''. 
-'<-
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14 

15 

16 

17 

18 
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23 

24 

25 

26 

27 

28 

29 

30 

31 

witness reea!'dlng t.he effect of consicc;:,,,,tion by the HiChv/sy 

Commission of -;:'~-.'O .::1} ter'nat.i '..;e frCOt1uy locatlons upon 91'operty 

located in the ne1Gl1bo,:"~ood ot' subject [)l'operty. The court 

sustained the objectlon '~O t!1e cross';examlm:';;.lon ·'·pr'lnc:i.pally 

t:pon the cround t.h3t the answer \tlculd be n ::13.tce!, o-r speculatlon't, 

tended that }:nowledsc of impendInG freewr,y im:H'o\le~cnt \'Io'.lld 

"in all prob2bl1ity ten;} "GO depreciate the p:'ice to ne pa1d 

for thei;:-' proper·ty·' the appellant tribunal::: Jstained the trial 

COllr:':'.. It is in~cllest.1n!3 to rio'Ve that Justice ?etcrs or our 

the title:, co~cu:,rec, in the I,ucas decis1on, 

nresidence.:'.'IlC 

~neidlbO:'h,)Od 0,' 

Gon4·]~nor' .had rel!lo'ved all tile l'csldenccs in tile 

;113 ?ro;::e!'~y > .lertv1n~ only hi:; o.;n :3t~.n(J1ng in 

a sea ()f ;;acant pr'c;Jerty. I'he ~upt'err:e Court held th",t C'len 

by tne ef'fects of c()nder.m3 ;;lon on the n!"lg:.hoorhood. such damage 

was !'lot co~pens3blo. 

}55. 

:'hat ti~e Supre!!'!c Court has not bud2,:i?d o~e iota from t.he 

excLislo;:::l'Y posit lon 1s de::lonstr'ated In the r'ccent case of 

ffeet. of t.he flitting -shado~'j of future con3~ructlon? 
-4-
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C 2 
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3 

4 

'l'he rulin3 of Ba0ich v. Board of Control and Santa Fe 

.:;v..:..-.:::S:.::o:.::u~t;:;;"l:.::e:.:..L.:.;'n~P.:::a:.::c_~~_~i_C is f1.l'mly inplanted 1n our law. In un-

5 mist&.lwble terms, O'.lr appellate tribunals have laid daVIn the 

6 7,.'1"date t.hat e'lidence is legally incompetent when 1 ts effect 

7 1s to st',O\~ 'tha~ s~bjec't property and 1ts neighborhood have been 

8 s1;ig::!atL:cd, a:ld so depressed 1n value, by reason of knoi'lledge 

9 of a il.l:~\.:.re public Improve!:1ent. 

10 All tesl.imony of tile \~itness Lane relat1ng to the effect 

11 of' imo'::ledge of the freeway had on pr1ces ;Jaid for propertIes 1n 

12 <;;1e ar'ea and on the quanti t:r of sales should be stricken. In 

13 nddltlon, a:1Y f::ttur'c such c'Iidence should be excluded. The 

14 

15 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

"motion toexcludc" is tile proper remedy. §&~i'!nto.&: Zan Joa III 

D:'3.i:1age Dlst. v. St;a~e Reclamation Board (1963) 215 A.C.A. 59. 

Dated: Jul:, IJ, 1963. 

Respectfully submitted, 

GEORGE C. HADLEY, PAUL E. OVERTON 
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T """,lit", Reo<lm~n 'if 
CALIFORNIA LAW, REVISION COMMISSION 

te COHo:£"'NATlON :w.w AND PItOClWu""......ij?o.SIISSIO>l 

i'BI<'" to FiNAL .lUDGJ,fENY""'ID REI.ATm PP.OlILE><' 

Itt 1965, the Legislature direc!ed the Law Revi$ior:; 
Commission to study th~ quc!uion ·whether thl!: law :and 
.and procedure relating to (:on()emnat)l:ln ~bonld be re
viled with .a View to fC(;(umnendmg a o:.om:;:ttehensive 
statute that will tafeguard the lighu of an paNiea. to 
such proeeedinp.u Th.iJ tteommetuian..m (~ of a 
coDtemplMed .mea) .covers -&eve-raJ problem. .. tbat iuhe~ 
in the timing and aequ:mce of .repl in t:ondrnrmuon 
procedure from the govtrnID"" ... 1 deciJi"nI 10 _:quire 
the property through final jlldgmf'nt .in th.e eminent d()
main proceeding, Both legally and pracuClilly, the """t 
importaXlt of tbes.~ probh:m, is a:t:tblishing the point in 
the pJ'OICCdure at which the ~ondemnor may take pos
setdon of the property aDd the condemnee :may rective 
the property's value. Clctely reiated auestion .. involve 
determination of (I) the dal ... of whkt> 'he ]>rope:rty 
is to be: va'ued~ (2) the datel when. inte.nat. 1:)egiDJ to 
accn1e aDd et:MeS, and (3) the conditiODI 'Under whicb 
the condemnor may abandon the proteediog. 

In 1961, on rec<IIIIII1<oda,;on of the Law Revilion 
Commission,· me Leiillature -enacted. -legislation that 
partiany l)'Ii ...... tized the law on the •• and rel.ted qu .... 
tions.·· Tbe Commission hI.! concluded that h.rtber 
improvtmenta- are needed and that the probems· de:serve 
legialative atten.1ion u a fint :step in tM revision and 
recodifleaton of the law ()£ eminent &.main.. 

Pc.euion Prior to Jud_t-Comtitutioaal 
Ileolsioa 

SectiD-n 14 of Arlide I of the CaUfonUa Constit.ttion 
requires that the J'O"I'fer" of eminent domain be exerciled 
through judicial proceedingo and riaht to 
jury trial of the i:nue that aee-
lion and >b. Cod. of by emiIl-
ent domain if :an beth the 
trial and oppella.. ue&1DWlt 
given the eminent a p.rclened 

on the trrial 'Ilf ~ 
noT 

A li.oUted ezccption EO tb:ea1!! rules baa bo!en created 
bv two ...,.Il<Ime ... to Section ! 4 which pl'O'1de for so
cilled "immediate pooe,w;ion" in takings by the Jtate~ 
cities.. counties, and certa.in. district!. for rights of way 
01" re.ervoir- :purpose,. Thee. amendmenu reqUJlre that 
the: -coudemmng a,ency d~it a rum of money de
terr.tJined by the coun to be adequate to :tecure eventual 
paymct of the award. They do not require, ~erJ 
that the Iml)Unt depo&ited be paid or made availablr to 
the owner when poaesdon of hu. proper:ry is: tal:t:n or at 
any time prior to fi""l judgment_ Before 19~', the .. 
were no statutory prov:i:'1ions for wlthd.ra.wa1 by the 
property owner of the required deposit. Furth .... ,.,.., 
then Waf, .DO reqw:rement thart llOtice be giVCD the prop-. 
erty owner of the cfleetlve date oj the o.rder for pouei'" 
lion, and the order could be mad. offeetivo when grant
ed. Th~tcl a«"'rded at least~"ility of adminil .. 
b'Wve aac1 ga\reJfite to the una.na.lyzt"d impresaioD 
that the ben iDtertrb of the property owner &lwaYI lie 
in poItponing the inevitable relinquiJhmf!nt of poueuinn 
as 101l.1 as pouible. 

The C~ believest however, that more general 
provi!lioIU for poIsese.ion prwr tc- judgmcnt can bt= made 

-1-
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c 
reliance upon thls provision" the gupn:.rne COO! l ,of C"Ji
forma Invalidated certain leghlation f:o<!ct1':fl In lS~7 
that aumorized th.e taking of "imm ~-.diatt: posSl'.J~ioo" in 
any condemnation, case (5.te.inhart v. Supei.or C(1uct, 
197 Cal. 5 7S,' 70 Pac. &:[9 (190-:::)~ "I\ha ~ decis.i(.n has 
been .oomidered by some to ble a bar YO ,a.-,.y .stat-.ttory ex
tension of the existing limited prowuonJ fw pIlS:!-t:ssion 
prior to j.udgment. The l-egislat~n 01' 18-91; m.-we\~-<r, l'f.'

qW-rcd only the p»ltllg of ~tcUf1ty hy bond ano (lId not 
provide for any payment tD the .;,.wner of th~ p.ro~ny. 
The dechion invalidating that JeJii!atk~ was based UJl'>n 
,the logical-ground that, even if money is deposited, it i. 
not deposited "for the owner" unlefS it is ava1taMe to 
him.. The .provWons of the C"...or.st.L11'Ution tb.t n~ aU+tl:)X
i:te immediate poss:ession witho ... t payment to the v"";X" 
"ha'\o-m8 lint been ma.de·~ w..ere adllPted to< -c'le<r.:0Ine thii 
decision of the Supreme CrJUrt. 

The policy underJ~fing tha~ decision art<! tt.e origina.l 
and fundamental provwomr of Section 14 ad; sound. P.()ij" 
ae:won of prOoperty wwld not be taken from the owner 
tIl'des, be bas tile right to be paid -roncmrr~1ltly, It i! 
potlible that the Supreme C~rt of Californ~a ~d 
sustain broader !tabutoT)' prtrililons for pos~J,m;J.Jl prIor 
to judgment if they a,d.cquately im.plcm;n't the p!?perty 
QWDeu'. right to coneu.rrent payment. The wormng of 
Section 14 is ambiguoo.s~ however, and the Oomrnissieon 
believe) tha.t the lection liliC>tild be rJaci£ed by a.mend· 

the least of the benefits 'to be derived ft<lm 

(:E~~~J1~~~~~!:WOO~~1:d be the renora tion of clarlty .and of the California COrultiW" 
erninent dom.a:in. M O'reovet, 

rea-tore to the Constitution lbe. 

c a. property owner to cor.npenaation at the time 
property it taken for any purpose. 

ACCO'NIingly, the Commission recommends Walt See~ 
tion 14 of Article I be anunocd as follows: 

1. An explicit 'Prov)8ton shou-Id be added ,!uaran:eeing 
thO!'! owner the rigbtt il1 all Ca.Je1.,. to ~ ~ensated 
promptly whenever posa.ession: Of Wit of his. property is 
taken. 

2. The ex.inlng authoriution fOoT POS:if'!SlOrl prio..- to 
judgment in right of way and ~enroi,r caM'1 .mould be 
retained, but .should 'be subjected to the .requirement of 
prompt cctfll!P!nution~ The Iluthorization it.'l aueh ca&a 
also ibou1d be extended tOo all gU"iC"rnmenla1 emlties and 
agenciet havinr the righ.t to UI-kt for right -of way o-r 
reservoir ptil"p'Olei.. The existing lin of crrtitie_~ has re--
5uJ.ted from plecexneal amendlllenti adding one r)"l' m.ore 
new tntitie:s at variou~ tiro6; and there i,. no logical 
baais foOr a distin<::tion between the pubiix; errthies batd_ 
and those- not lateri. 

3. The Legisl'ature shculd be a'Ut.l-..vril.ed t:.. apecify 
the other pu:rposu for wbichJ and emitiel by which, p,*" 
!euiotl may be taken prior to judgment. Tne au~ho:r.i:l!a· 
don should iroc:wde rile power to c1'u&ify condemnors. 
and -cl.aase:a of Uilkings for Jus purpo!oe. Subjeel to the 
ba;sic oomtitutional guarar. tee!~ the J..epla'!:Ure .al50 
Mould be authQrh:t!d to cstaLli0l and M3J'lg"e procedun: 
for web casu. 

4. The 'Uncer.tam and parttaUy obsolete language of 
Section 14 should be darHied or- ~I(';tt:d: as f-ollO'W:l: 

{a) The phrase. "'which c.oclperuation IIIhdl be a..~ 
ccrtained by a ju·ry~ un.leu a jurI he WQ,ived, as in othel 
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Cl\;'ll C8.SC': in a COurt of .rel.:ord~ as shail he preJcdbed by 
law" :">ho~ld be d2.rWt-d to make the latter two pbra~es 
rder to the toul J)l"OCtSS tor as-certainment cK -c.o.mpeIl$i.~ 
tion f ra -hee" ,han merely to waiver of jwy. 

(b) Th(': h:ngth:~· proviso to the fint senteo(':e~ dealing 
wi.th «-immediate ~sccion/' should be replai:ed with 
(":":e;H!~' stated I)T{Jvisions (1} a~'thotl:l:ing possetsicm 
prior to judgment in right ,of way and reservoir casa, 
(')) .au thoriz.ing P(H8e~~jon in ,neh ori.u~.r cases a:s are 
prc!Cribed by !tJatt.lt; ~nd (3) f:!quiring prompt oompen .. 
.sa.tion to the property owner .in all caJeJ. 

{(;) The second port.ion of the fiNt sentence, prohjbit· 
in..; "appropriation' of prop!:rty "until fU'l1 compema· 
tiOTI- !herd-or be fif9t made- in money or ascertained and 
paid intc (;ourt for the owner" should be d.r:kted as SIll'

plu'>4P'· 

(d~ The tangu·a.ge of the first S('ntCt1Ce requidng mat, 
in c:erL-Ufl c-.ases~ cr:.mpensJl.tion be mad-e uirrespectiW! of 
any tK-r..efits I.rom any irnpro'l.'ement proposed by such 
('o:rpc.ratiQnu mDuld be delcted. By its leMUS th~ ~rase 
applies only to "corporatioN nther than mumcipa]H 
ami, oddly, oniy to takings for right of ~"'ay or reservoir 
pu~-poS>e£. In:~ofi;:tl" a.i the language undertakes to make 
any dis-tin.c~jon in the ofl$et1ing of benefits, odier than 
djstinguishin.~J hriwe:en "speci~llu benefits (which are 
ofl''>Ct in all (',a.se~) and "gcnt':Tar' bendiu (which are 
not ofl'ret in any c<HI~L the languaq:e has been held in~ 
Dpoera t ive becau se it t."{tnfli.cts. w;t;h the Equal Proteotion 
CUo.lsr. !)f the Fourt.eenrh Amendment to the- Constitu~ 
ti"on of the United States (Beveridge v. Lewjs~ 131 Cal. 
519, )0 Pac. 1083 (l90Z». The complex que,tion 
CJ! the ofI'se1.tin,g- of benefit, jn caR;S of partial takings 
.!.heruIe:! he lei; to treatment by th-e Legislature subject to 
the fu.ndamental guaranteeA of other provisions of the 
Constitution. 

(l':" T:he lout 05en:eOl:e of the section, which provides, 
ill -eff-ect, thn.t pToperty may be: taken for rel"tain logging 
and lumbering railroadi!-) A!ld .hat such tak1ng con,sti. 
tutes the laker a comm'Oo ca:rier, .should be de1f!ted. 
TakingE: ff)x SlLCh purposes a-re authorized bye:ri5ting leg
Wa.twn J arJd the sta'l('merrt that !!he taker be~ a 
eOUn'llon Courier ia m-erely .an application of a broader 
propo:mion tbat oo.atalCt:er1zeS. any a.cquisition of prop
erly dtrough exercise of the power of eminent doma.in. 

Po·,:>cssifJ'u Pr'io. to J udgment-Implanenting 
Legislation 

The exi!;Llhg con~6tljtion:d authoriuticm foc P05Se5-
sinn prjrr~· tt) j-oJ_dgrncnt applies in a wide .range of cases. 
The .a.td hOO2;] tiOI~ for mrn pos:se.$liion in takings of 
"rightoS of way" ha'S proven effective jn moo ac:quisitions 
for highwa.y, fteeway, and street pUrpo.seJ. As .expansive. 
1 y j n t('-:-ptetr d, the a.U.filori::r'.a:tion for 5Uch possession in 
t .. kiullS oi "lands (01" reservuir purposes" hal facilitated 
the l:U:qulsltion of prop-ert.y Reeded to develOp and con
serve w«ter resou.rces. It ha3 be-come ~fent, howeverJ 

that these two- C'la!se~ are n~:Wther entaely logical nor 
s.ufficle.ntly iw:lus.ive" For example, a county, city, or 
distrlf."t may obtain possr:ssion of the rights. of way for a 
St~WI'!~ge s)"st.em~ but may Dot obtain pooses:sion for tho('! 
~jt(~ for the :;ew-ago" treatment plant or other facility it~ 
~clL 

Tb~ development of highways, and e&pecially lreeway.s, 
sometlm("-$ :Decessita tr"s the taking- of property -outside the
TlJ.;hl of way. Even though th .... a<:Quisition ("8 by the State 



c 

c 

c 

DivisiQtl of Highways, no author;7AtilJn exists for early 
posseSf.ion of .property outside tnt· boundaries of th!! right 
c:K way. Simihu-ly, many acqui.f,i:~jons in whi('h. pOlis(':.'!~ion 
prior to judgment wouJd be app,ropriflte are excluded bv 
both the JimitaUOR as to enutles and by the limitatidh 
as to lite:: publk purpose for whi.ch the property is 'bt!iug 
a.equired, ..u an example t an aM.ured date of possession is 
not available in acquiBitions for .a.<ili.ool purposes-, hOW'~ 
ever great the need and whate'V'e:t the .i.7.e or responsibil
ity of die JChoo.l distrk:t. 

The Commission, therefw.e, ha~ (':or;d~lded that l.egisln· 
non should be en'lcted that substantially I'!xt~:(h trlle 
categc>n.es .of oanes in which p<n;M':saion is :I.'",':o.i.lahle priQr 
to judgment. Such legi~lation shou id clas!jf y cond-emnot1i 
in a.er.ordance with thoe natufr of the litiga'bte ismes that 
may be raised in lne condemna'ti<'ll 'proceeding .and 
specify procedures applirablt: to each daiS of .:on~ 
demning ag~ney that will fu11y protet't the rights- o[ 
persons w hOfje property is being taken. 

Fr>r this purpose., the Commission recommend~ en:Jct· 
ment of the follow ing provisioN; 

I _ The proc('dllr~ now followed ir; cas:es where ProI)<o 
erly is takr.n prior to judgllw:nt for rig-lit cl way Of rcser~ 
voir purposes should be fetained i" SUM ca~, C:tcept 
that the period of notice to the. prO'pf'rty ~ner before 
ponewon is taken should be extmded. Prior t{) 1957, 
there was no requirement that the prop::rty owner br: 
notified. In 1957, a requlremmt of three d:tys' notiu 
wn enacted. In 1961, on recommendation of t be taw R,c. 
vi:5'ion Commissi'OO, tbi:J period W:l.& extended to 20 day:'!:. 
The CommissJon now :recommend!!. that ttlis puiod 'he 
c:xtenrl(';d to 30 days. The IChange will make possible tbe 
;u::t.ual di,hu:rscmcn( to the pr~rty owner of the re~ 
quired deposit before !le is requ.ired to relinquish poss('s~ 
sion of the prqpcrty and tbUI win furtther .redULC the 
po$ibility of ser.iou-s inconvenience to t:b0 property owner. 

2", The statutes of Ca.liforni:t no-", provide that the 
governing bodies of ma'llY conde:o:wing ageffl::ics. may 
a.dopt a rerobJtion or ordinan.;:e- that is "c.ondusive eVl
den"Ce" in the cnndelnn-a Lion pmceeding of {1) the pub
Iii': necessity for thr. pui.lJir. improvement, (2) the ne-ces
aity for taking the properly for the im[Jwvr."lnent.. an(l 
(3j th.e planning and loc~H)(/fl of '\Ibe improvcment in 
the manner most compatible. with the gi-e:atest public 
good and the least priVa.le injury Tnl! effect of such 
a resolution or ordinanc.e is suhstanti&nv to redu.c.e the 
po-s!ibili:ties of defeating the: cotldemr"",iio:,j acdon and 
to makt; the only SlgniFoc&m i9:r4Ue between -clle partit'~ in 
a.t least .99% of the caSes thllt o-f just compen:Mfion. :& .. 
C-aa,l.!le of th.e J'e!!l1fting inl'vi::ahHit)l (of fhe t~ • .ktDg. sl,It:h 
agencies. should be authoriu.d to take p01is.e~sion of prop
erty prior to judgment in <lc'{'ordeoce w;th a pmc~Gure 
that w;l1 funy protJeoCt the rigb'tS I:l'! p.roperty ov{'ners. 

In melt ~ases., the ordet for po~.f'.:5:;jon :Jwuld be is. 
surd ex parte upon ~'Pplfcali(m of the plaintiff, hut 
should not be effectiv-e to tr~mfer the right of ~"!euioo 
until at hast 30 days after nQfice to the: prOJK"Tty O'Wn~r, 
Within t'he SO-day l"'riod after ru..tir.c~ the ptC1)t-f'ty 
owner snQuld be entitl«f tGl ohtain a stay -of the oro-:t if 
the hatdship lO him of los-ing possessi()n ou-tweighs the 
need of the plain'ttff-conoenwor to a.void ddav. Also 
within the- .3O-day period afir.r nQti'('..o":.; the property own~ 
er Ihoukl have the right to .o:l:rt-ain a vaoation of the order 
for po!lSession in those rare <.:\3es. in which he c ... n ~bow 
Moat the plaintiff is not etn~red to mk. the ptt:1p_crty 
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b-\" eminent domain or that the taking i&. not aGtuatly 
.<wthorized by .a conclusiv.e resolution or ordinance. 

S. In most otIher condemnation r,J.'ctiOOJ, the plajntiff 
$hould be t='ntitled l() obtain posses.sion prior to judgment 
if t upon regularly notiad motion, the t':ourt determine! 
that (a) the plaintiff ill entitled to take the property, 
(hi the plaintiff -has a need for early ~. and 
(c) the plaintiff''S need for such early possesnon out· 
weighs any ha-rdship to the owner -or GCC'IlpaDt of. the 
property. Thi! righ t w obtain polJges.sion upcm natlced 
mOlton shotlld, however, be lir.o1ted to 'Public: entities, 
pu.blic u tilitiell, common ("Arden, and public service 
co.rporations to avoid extending the right to pcm.euion 
prior to judgment to tht: exceptional cases of !t>-C3l1ed 
"private" cl>ndcmna.tion. And I in the C'ale of public 
utili lie:;, common <:arrier09, :'!;nd pabHc sel'\-ice corpora· 
tions, the procedurt: should be availoable only when the 
need for the proposed improvement or project is t!vi. 
denc("d by a certificate of Jlublic f'.onvenience and neces· 
sity obtained from the Public Utilities Commwaoo. 

Depos;, by the CoodemDOr 

Existing law JJotovitics [or the deposit of probable just 
('A)mpemation only 1ft connection with an application for 
an mder of poss('.i!ton prior to judgment. There lhouJe4 
hGwC":ver-, be pnn.-i.si:on for making such a deposit whtth· 
er or 110t jJnmediatf" POssf:'5-Ston ill contemplated 01' taken. 
Su("h a deposit procdure can serve a Wluab1e role in 
conde-mnatJOn proceedings, The defe-ndant's right to. 
withdr~w the deposit prior to judgment enables him to
finance the a-cqui!Liion of proptlty to repla..::e that being 
taken and to- dd:ray M.e upenses of the condemnation 
litig;,;tion. Thege advantages wlll accrue to the condemnee 
even thou?;h th(> eondemlJiJr !os not eDti..fled to or doe!
not seek pos~ion prior to judgment. 

Fl'om the condemnor's viewpoint aoo~ the deposit 
procoou.re tan he of value- jf provision js made ma.t the 
dc:1er.dant, by withdrawing the deposit, waivea all de
len50l1 except hi! claim to greater .compensatjon. Under 
5U1":n a I'NJvi!'.ion the:: defendant's withdra'W'fll ci. the de
pooh co-nfiu-ros the plaintiff's ri.ght to take the property. 
(See Peapl~ v. GU'Lierrcz, 201 Cal. App.2d 529, 24 Cat 
Rptr. 441 (1962),) Thus, in sum, 21 depoot and with
.cklwal proc~dLt.n: pr{)Vides a mdhexl by which the par· 
tj{"s can effect :l transrn of the t(~ht to> p?ssession in ex
Chatlge tOt .~ubstar,tial compemation wt&.oot prejudice 
to lheir ri.f(ht1 to fu11y litigate tlhe compcnsatiOTI inDe. 

Accordingly~ Ute Comwission recommends the enact
ment of Jeg is1atton a.uthorizing a·ny condemnor, whether 
or not it seeks possession prior to judgment, to depeWt 
for the c.cndemnec an amount determined hy the ~ourt 
1'.)- be tfi.c probabit': just {.Ompensation that will be award
f'-.d to t,h(" def!':ndant in the actkm. The Commission. furth
er rec..ornruemh: 

I. TIle extstiog :procedu.re for dGtemiining the amount 
of thr: probable jU:tl compensation should be retained. 
Tht': txiuinK syst.em for with.drawing the deposit, how
ever, ~hQu}d be streamlined to- eliminate~ inwf.a.-r :as pol-
sible, ob&tades to whhdrawal. Any juntflable kar that 
I:h(' amonn t withdrawn will .eX'Ceoo the eventual -awardJ 

or tm~t the dep<)sit w!H be withdrawn by a peDOn other 
th :1tl tlv: {)fie en ti t1td to it, can be obviated by requiring 
the filing of .;:! bond or othr.r undertaking. 

2. E:xi.~tins law re.csutres the condemnor to pay the 
("011 of bond premiums .for such 'J)Urposes if me need for 
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the bond arises from the condemnee's efforts to ha'Ye lIhe 
COUrt fix as probable just c()m"penJa.tion an amount 
pea ... tban tho.t origiDaUy depo&ted and tben to with
mw all or part of the exUIi. No provis.ion for such 
'Pa)'~nt is now matle iJ the bond is r-equired because of 
~eting claitDJ among delendantl to the amount 
origllwly deposited. Th ... claim. lBUally reJUk from 
the need to allocate the award amons owners of separ
ate tZlterats in the Pl"OpeTty, aDd the neceuity for Iu.c:h 
.nocation a.rUet from the condemnation proceeding ito
elI. 11re COIIU'Diaion therefore recommendJ adoption 
of a requirement .that the condemnor pay bond premiuml 
in wcb iDJ'taJIcet un1e81 'bhe need for the bcind ansel 
primarily from an iHue -as to title between defend mu. 

:3. Under- -elxisting practice no witlldl'a'Wal ;.. petmit .. 
ted unless personal &el"Yke of the application to with~ 
dmw is made upon all partie!. TNI r:equiremen·t ihould 
be simplified by permitting .ervke bY maU upon the 
ather parties and their attorn.eys, if any) in all cues j~ 
which liIe party has appeared In the p1'Ot<edinp or h>s 
been served with the complaint and .ummoZlJ. Further'll 
the existiDg ai>aolute probib.iclon of withchawal for lack 
of personal service should be elimina'ted. Quite often 
"defenda.nts" named in eminent domain proceedings can 
easily be shown to have DO compenaab1e interest jn the 
property. In &uch (ases, withdrawal !bould he pemiitted 
upon the fumishing of adequate security. Furthet'j the 
requirement of an U'I1dertakinJ' for withdrawal shoo d he 
left to :the sound dilcretioo of the .court, rather than be
ing reqllired. as a matter o! cou.ne upon the appearance 
of any )XJIIibJe conflkt, however technical, in claims 
to the eventual ward. 

4. Becauae the eondemnee i .. entitled to feceWe sub
ludal COMpeDlation when the ~it: b made-the 
amoun, dotezmined by the oaun to be the probabl. <>0111-
pensation that eventually will be awarded to the con .. 
demne ..... th. <!tte of valu ... ion lIhonld be fixed by the 
deposit. s... ~, • ., .:I- I'''j'o s: 

5. Aher • depo&it ill mad., the condemnor Mould b. 
Biven the .,;p. to obtain an oed .. {O< poIIetoi<m of the 
property when the defendants entitled to POiletIion eith
er vacate the property or withdraw oh. depooitt. 

Deposit OIl Demud of the DefeacJan. 

Th. q<>mmioaion lw considered iProviIioru =ontly 
_ted. m ather Ita"" that pennit the cond<mD" to 
demand and rett:ive :PrObable compensation at the be
ginning of the proeeedinJl' or ""'" thO<eafter. Under 
mac provisiom, the condemnor is given the right to 
_ion upon complying with the demand 0{ the 
COIldemnee. Although the objective hu merit, iDtegra
tion 01. mch a requirement in'to California condemnation 
proceclu.re does nat a.ppea.r feaaible. Such proviPODI 
eliminate, in cfl'ect, any privilege of the condemnor to 
~lldoD. the ~oceedings. Mo~ importantly, in Califor
nIa there are matanc::el in which the public funds for 
eventual acqui&ition of the property are not a'Willable 
_at the outset of the proceeding. Impl'O\l'ement, revenue 
or gen .... t obligation bend, may have to he .old. And; 
u a practical rna tter in certain cates, it ,! neceJtM'y for 
the value of the property to be determined before the 
amount cl the bond illue can be eS'tabliahed. 

Nonetheless, the Commission believes that a grea.ter 
in<entive Ihould·be provided to the condemn ... for tile 
depoait of probable just COOlpentation hi Cuei when. 
the condemnor ~ to condemn the defendanf. real-
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~ need to find another home I>Iaceo a particu
larly one"",. burden upon ouch a defendanL While • 
requirement that the proceediDg he dlomi"ed if the 
deposit io not made would he too cIru!k, an .appropriate 
OUICtion would he the aUawanoe of mlereat on the 
amount of the <v01'1tual award £.om the date thai the 
deposit should have heen made, Th. COIDIIIiuioD __ 
mendt enactment of such a pnwioion limited. iD ~ 
lion to cue. in whkb the _rty bema: tabn • roll-
dential property having nol more tIaIi ..... cIweIIiac 
uni .. and th. defendant ill a realde!tl cI. ..... 01 the untIL 

PoooaoIoa Afcu EDII'y 01 J""-I 
California law disti...,mh.. oIwply ~ the 

taItlng of _saion before 0tItry of th. "interlocutory 
judgment" of condemnation, and the tatma of ~ 
lion after that ...,... Since .....,1m .. 1 01 duo COde of 
Civil ProcedUTO in 1872, Section 12M hu pmDittod any 
condemnor ·to obtain _Ilion foDow.ing eJ<II'y of jude
... nt by depooiting for the defendant me amount of the 
award and a1ao depo.liting aD additional IUJD. to .ecure 
payment of any additional 'IGlOUnt that may be rec0v
ered iD the proceeding. The procedure ill available even 
though the _""d ill attacked by eitber party by mo
cion. in the trial eourt or by appeal. Tbe aDly J'iP.>t 
waived by either party under the procedure it that WIth-
drawal of the ct.pooit by the condimmee wai ... his ~t 
to _tend th'" the PI'<>P">:'T may DOt he tal ... by sam-
ent domain. Utilike provision. for paaellioD prior to 
jud ... en~ thio authodzation for .-r:aion afteraedm~ 
ment does not raise OODlfiwtimal ~ ( 
v. Superior Court, 151 Cal. 271, 90 Pac. 706 (1907}.) 

Even ri>oulh the judgment may be rnOIHd or lOt 
wile, provision. for pnaeatlon ~ ... try of i'! .... 
are properly distinguished from timlIar prowiou ,.", 
pouesaion prior to judll1llonL The juclpKint demmlDu 
the condemnor'. ri,ht to lake the pntpe1'ty, tho 

t S 8 and the on-d .. 
of the awood among dtiendanotl. Sh><e mot:ioao la the 
trial court, appeah, and pnuibIe new tri&II may _. 
a period of ran, the procedure 10 beue!lc!'1 to boIh ... 
parti... From the condemnee'. otan<\pola~ the pednd 
during which he ill eJt.ectlvely precluded from I"CIDIiD& t 
.eIling, or improving the property is m1uc:ec1, and Jae may ,. 
withdraw the deposit and carry out his PIau for tbe 
future. From the condemnor' •• tandpnla!. ihe procedure 
is virtually _tial 10 P~I die public impl'!MlDeld 
from heing delayed for a protracted period OJ' ohudoa-
ed entirely. 

The Commillion ..... ommendo reteadooo of the. P
eed..... and """_ent of the autboriziDs ptOVisIcmo 
with the fOUowiD. cha.I>p&: 

1. The pl'Ooiaiona should be redrawn to .. ~ 
dearly hetween the procedu .... for. ami _ fIl. 
potmaion and depoai .. belore .ntry of judsiaeal, and 
_lion and dqlooitl after ... try of jlMlgm .... 

2. 'l'he COIln Mould not he required in enJr'f ... to 
de_no an additiOl18l OIIIOWlt to be ~ted. AI _ 
ity for any further comperualiOl)l COllI, or ID_ that 
may he reeovered iD the _as. A proudure eoa.a 
for the iucreue or ~ 0{ the IIIIlOIUlt ~ted. on 
motion of either party. This )IIOClOdure aboaId be adapt
ed tu _it a defend .... to make a IIIOtioD 10 comj>el 
depaAt 01 an ICIdItIoaot _I .. .oec:urily ,.", the pay
_ oIlIIditDW _tIoa. COllI, or ~ if he 
deeml ruch a:ctioa '~. , 
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3. Existing 1a.w shoo kl be darified to penna the con
dem.nee. after entry al jucigroen4 to withdraw a d.e
posit marle prior to judgment undCl' the simpler PWVL,.. 
ions. for withdrawal of a depo.Slt m:a.de: after entry of judg~ 
ment. Howe-ver, the tnru court &houkl he au thorized to 
require, in it' diKJ'etion and upon objection to with~ 
drwwal by any other patty. that an undertaking be filed 
by the withdrawing party. 

4. A uniform procedure i!thould be provided for mak· 
ing depoJiu. after entry of judgment a.nd for the whh~ 
drawal of such deposi ... 

Date 01 VaIu.tJoo 

Since 18 i 2 the dat~ of i:<...iUaf.lCe of 'iumtnons ha.." been 
fixed as the date of valuation in eminent domain pro· 
ceedingt. In an attempt to improve the polition of the 
pr()perty owner and to compel the condemnor to- expe~ 
dite the proceeding, a provision was added in 1911 
a.pecifyiwg that, if 11 caJe j, not tried within one year 
from its commencement~ and the delay is lI~t caused. by 
the defend.ant~ the date -of valuation i. the dale 01 trial. 
Under existing law, neither the ta.king of possession 
by the condemnor) nor We depOJiting of probable just 
compemation, has any bearing: jn determining the date 
of valuation. In cases in which the issue of compema
tion u once tried, and a new trial i!; neceanry, the Su
preme Court of California has held tha.t the date: of 
valuati:on remains the same date. mul for- that purpose 
in the original trial 

Fixing the date of valuation il5 of the date of the is
Buance of summoN is aupported by analogy to other 
civil action!.. In 'Such action!, for many purposes, oondi,~ 
tiotu are considered to remain static as 01 the C'..ommen('".{':~ 
ment of the a.ction. In eminent domain proceedingsl 

however, commencement of the proceed.ings is: f10t logi~ 
cally relevant to ascer.taining- the date as of which the 

. levei of the general market, and the value of the parti .. 
cular propert-y in that market, ,:Ihould be comidered. Un .. 
less the condemnor depoait& probable just c.om;pellsaacm 
and takes posse!&ion of the property, the property owner 
is left in possession and control of the propertyI' hoW'
e"i~T hampered he may be in dealing with it, In a rising 
market by the time he receive! the a.ward property 
valuea. often will hav-e increased :on mucn that he can .. 
not purcha.te equivalent property with the award. 

In approximately half of tnI!'. !ltates and in federal 
practice,p-roperty is taken at the beginnin~ cl' the ~mi.n
ent domain proceeding ... 00 the proceeding cmltinues for 
the purpose of determining the ~moont of compe:o&a'icJon. 
In these juris-dictions the Uloua! pr<lictice is. to fix tb"" 
da.t<! of valuation as of the d~te of tht: preliminary tiling 
and to allow iMere1t on th.e awlJd frOt'll the da~e of 
that taling. In other !!tate!!. wilere the ?OWer of oemlnl'!-llt 
domain is exercised ucJuaivcly through judicial pro-
ceeding., the majernty rule is to- iix dte date of v'aluatiov 
as of the date of. trial. 

The Conuni~ion ha.li consider{"..d the oft-made pl'G,?ooaJ 
that the date of 'laluatklU be., in aU casel, tht date of 
trial. Although the. :simplicity of If.U'Ch .a rule is detirabte, 
the rule would provide an undeairahle inc.enlive til) con~ 
dtmcees to delay the lJfO'Ctedin1;!I. to Oibtair.. the latest 
possible date 01: valuau<m. 

As. a matter of convenience, there is..:r:oerit in fixing the 
date of valuation .a3 of a date certain, rather than by 
reference to· the uncertain da.te WMn the trial begim. 
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Appta.i!al! a~d appraisal testtmony mull be di:ected to 
market vaiue as of a. :s.pedfic date. 

The Cooun4!Sion therefore recommends enactment of 
t~ foHowing rWeJ for detenninlng the date of valua
tion; 

1. The condemnor should be permitted to estab1ish 
the date of valuation by depositing the amount of pr0b.
able just oCOULperuation f-or withdrawal by the property 
owner. If h do~ 801 the date of valuation should be the 
dau of deposit un1eu; an earlier date is fixed by the rules 
stated below, A date of valu:ation thUJ eal:ablislied should 
not be wb-ject to change by any subsequent development 
in the prcx:eed"ing. 

2. In othtr easel'!, a compromue ,hould be made be
tween California' 5 two existing -rules, and the d'l.te of 
valuation fixed as the date six months after the rWni 
or t'he complaint. 

S. The provision making the date of valuation the 
date of trial ii, without fault of the defendant,. me cue 
is not tried within .one year t should be retained. 

4. In case of a new trial, 
rathel' than the date used in 
be the date o( valuation unllI!O 
the amount awarded in the original 
ably brief period after the entry of 
original trial. 

5. As a technical matter, provisions ~ the 
date of valua.tion should be changed to compute that 
ca1e from the filing of the complaint rather than the 
bsuance of summom. Under early law} ~ issuance of 
sllromODs. was deemed to. mark the inception of the 
oCourt's jurisdiction over the p-roperty~ AJ that rule no 
longer prevaib, the da.le of -filing of the complaint ill a 
tpCJ.re appropriate dak. 

6. The Str~et Open~ng Act of 1903 (Streeb and 
HiRll ... Y' Code Sections 4000-4443) and tho P.,.1 
and Playground /;,-!':t of 1909 (Government Code See .. 
lions 38000~38213) ~pecify dates of valuation that differ 
from the dates :s.pecjflw by rhe Code of Civil 1Tocedu.re. 
As. there appeat .. tQ be no j.ustification for- the diJorep.. 
aocy br.twp!en tbe.s~ provisions .and the rule! generally 
app1i<:able~ these acts I'hould be amended to conform 
them to the :provilions of the Code of Civil Procedure. 

~ in Value Prior 10 die Date ol VaIwrtioa 

1 t 1.5 genera.lly rt:(,.ognized that the annou-nc-ement of 
thl~ under,talting of a public improvement may cauJe 
p:al1iculaf property to (Juct".late in value before -com .. 
Illencement of any eminent domain pl"ElC«ding ~ .. 
jng the prop<rty. TIt;. problem 01 in."..... or decieuo 
in mark~t value priQr to the date of. valuation it not 
d •• lt wjth by .he Code of Civil Procedure. a... la., ... 
tab-U5hes~ however, tha.t any iutreaICI in t-he value of the 
P'l'oper-ty dir«:tly rcnulting from the improvement itaeJf 
is to b: ;aoernined and deducted ill am'Vins at the com .. 
pensatlon to be made for the property. Decision. u to 
the treatment r4 a.ny decrease in value are unoertaiD. 
N"'bwithstanding the rule al to increases. in value, de-
manus by property owners tha.-t alleged decrea-.es -in value 
~ ~scert.all1ed and added to the value a! the date of 
valua tion have most frequentiy been denied. The reaaon 
co~rnonly given .is that any attempt to determine the 
exl.stenee or atooont of s.uch a decrf".ase woukl be to en
gag-e in ~'unfathomable speculation." The injustice to 

,* {Ioe
'tefl', f ~,f';~~ tior. 

..... , 
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the property OoWn~T is deAT, bow.ever, if the propoleri 
improvement has actuaUy depreciated th~ value: ()f the 
J)roperty prior to the date of valuation. Equirubly, the 
amGunl awarded _ to the owru''T should be equivalt,nt to 
what the "market value" ~f the property would hl>.vt! 
been on the dati': of valuation iMi'f'spf!,,:tive of the proP05~ 
.eel improvement's jnfluence on thr. markd. The Com~ 
minion believes that such irlfluenc.e can he shown by 
expert testimony a.nd by diref.t evidence aa to the gen~ 
eral ec-ndition of the properly and it.i rur-rourrdings ;'!.I 

wcll where the value h depresaed as wner.e the 'Io'alut 
is enhan~. It therefor!! rf'(.omm!!:ruia enactment of a. 
provision, requiring that any &urh cha.nges in value he 
taken into account and providing a uniform rule for 
both increa!1es and deereald. 

10"'=' 011 d>e Amount A warded 
By analogy to other civil action!!, interest in eminent 

dom':iln proceedings rona from atry of judgment to the 
tim~ of payrnent of tbe award. If po",.f:SB10n is 'taken 
prior to judgment, interest begins on the da.te upon 
whi.<::h the cl}:1demnor- i:5 authori:l!ed to take 'j)O!!.eiSwn. 
The latter rule i! constitution-ally required as: the owner 
must be compenJ..'tted for- the IJse of bis property prio)" to 
rece.ip.t €'If the award. The court.!I ha.ve he!d that intere!t 
Of). the eventual award at the l.egal r~te of 7% il an 
adequ.;rte way to compute tne amount of this dement of 
compensation. 

Interest ceases: when the full amount of the award, 
together with the amOuTlt of inte.n-lit then accrued, iB 
paid into tOurl for the rlf!'ffmdaot. The same ,mle app'lieJJ 
if the depoJit .i~ made: to cmtain posic~sjon llndf':t the 
provisions for taking .pos!e!;2lon after entry of judgment. 
As.. to any amount d~tr:d to obtain possession prior 
to judgment, however, interest doef! not ce.ue until and 
unless the amount is withdrawn. 

nU.u, Ulldt:l" existing law the p!"Operty (~w<~er ha~ the 
opt jon o.f withdrawi~g the d~p~it and for-tgoins any 
further aoCc.t'U-al of interest or leaving the arooont Ott de~ 
po-sit and accruing inle:r.est .,t 7%. WbjI~ the r.:-onde,mnor 
may offset a pooortion of its i1J~er~t obligatioo hy placing 
the amount deposited in the Co:ad.emnation Depo!.ltfl 
Fund in the State Treasury, the rate of ret-urn from that 
fund is lower than the 7% fJlte tMt accrue!! to the p:ro.p-
erty owner (m the amount deposited. The denial of inter. 
est on the depl»it could be jUSlified l howcve.r, only ~ 
the amount depOlited coold be wlthdr':Hyn prornptl y 
and e.a.!.Lly. AJth.oush the p.r-o'r-ision~ for withdrawal of :1. 
deposit made Pr1Ool' to judgml:nt t:aIl and MO'Illd be 
Itream1ined.) there appe:ars to be no way to overcome .the 
obttaele preltllted by the possible mltenee of separate 
interests in the property. On trial of the issue of oom~ 
pensation. tb.e condanIlOt' ia entitled to have the pr~ 
eny va1ued a:'\. a wholt!, irr.es.pe<:tivf': oi the exilirencc of 
lepaa-ate interests. TItt: award is tJegregated only after 
its. total amount hal been determined. Depooits prior' to 
judgment are made in the aggregate an.d are not K!grc< 
gated among sev-erable interesb in the property. Con-
demnon consider it e~scntiat to retain these features. of 
the existing taw. Hence, there ilJ little justirlCation for 
tolling inte.l'eIt at the time of the: deposit as the COl ..... 
demnee may no longer have pom:ssion and yet b('; faced 
with !eriOUs. obstacle, in withdrawing the dcpoe.it. 

A-t.ccrdingly, the CODu::oi:;slon .recommends retention. 
01 existiDg policy on payment of interest. VariouJ relati 
tively mmor and ciarify.ing change:f. lhould be made;. 
however. 
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Ural;:.r exis1ing law, interest dots not cease upon an 
~t.tnount depo!'.itr-d priOt to judgment eWrl upon entry of 
judgment. Since the justification for the rule requiring 
pa,!ment of interest on amounts deposited prior to judg
ment is that the property owner !)Jay not be free to with~ 
d 13W the amount dr:posited~ .rmd since upon the entry of 
judgment su.ch amount 'be.comes immediately available 
fOT ..... irhdrawal, the Commwion recommends that inter
elt on amounts dl';positeti prior to judgment ('ease u.pon 
the entry of judgment. 

SU'hdivi.\.jeJoD (h i of Code of Civil Procedure Section 
1255b pn:'>vtdn thal)if the d('fendant "continues in acrual 
pOS:9~sion of or receiv(!s rents, issues, and profits from 
the property" aftt..r imrrest begif!;s to ac~rue, the ''value 
of sllrh possession ;;00 of such reht!, issues, and profits" 
a.re to be offset against the int[!rest. The section should 
be: .amended, in the interest of clarity, to provide that it 
)s the valur: of possession and the net .amount of r('nts or 
3thu income that are to he .offset. 

Bodore 19S9, c;;.s.e- L ... "" perm:itt~d tht: defendant to show 
that a higher r.Jtl' of rttum than th.e legal rate o,f inter
est Wi.lS r(.'quircd to give him fair c.ompensation fm- the 
loss of posses..~ion prior to judgment. In 1959 the Legisla
hIre providf'd~ in the interest of -simplicity, that su.ch 
compenS:;Hion should be f"..omputed in ali castS as 7 % 
pr.-r annum upcm th~ a.ward. In 1961> the provi!iions of 
interest were ",mended to permit the value of the COD· 
demne<':'~ usc ~tnd occupat':,cy to he set off against the ac~ 
ondng interest. Since l%i it has been unCi::rtain WhethR 
n !ntcl'estj and the offset ag'a'inst interest, are to be de
ttrmin(~ by the court or by the jurv. Apart from the 
tendency ~f such issues to ronftue the fury~ determination 
hv jury rN~1J;reS each of the parties to present evidence 
incunsi~t("nt with the lloshion take.n upon trial of the 
oHkin is~m' of wnlpensation. For example, it a capitaliza.· 
tion·tl~jn(oJlJe ~iPl .. ronch is taken to value, the property 
owner 5("cks to show a. maximum value of such income. 
HOwl" .... "!"t, ia attemptj~ to ~how a minimum offset of 
rerlt.:1h a.u:a.io~t interest, he must wow a minimum rental 
value. Ttw Commi~s.ion therclore recommends that Sec. 
~jon 1 ?.5.1h be cbrifed to provide that the court shall de
t('rr(;irje th.c .t:tnount of the interest in aU cues, including 
l1itef{~~t 'Coru.titu!ionaJiy required a-s compensation for 
pos~essiou prior to payment. The section also should 
pr{}vidrt th:.H the amount of any offset against interest 
should be det.ermined by the Cf)W't, and that evidence on 
that i~,>u(' shoull(j be pre'!f'"tlted (0 the court, ratnfr than 
tl) the jury, 

Abandonment of tbe Proceeding 

Undtr the law of California .u. it mated prior to 1961t 
the c.ond<'"ronor could .abandon a condemnation proceedR 

il,g at 8.ny t!m(' af1er the filing of the compiaint and be-
fore expilation Df 30 days hom final judgment, even in 
it (",'lose .where it had taktn poIisewon of the property priOl' 
to judgment. In the great majority of the statt!5., on the 
other hand, ab.a1Ld:(}nm~ut 1.1 precluded after the taking, 
(iromaR"ing, OT use of the property by the condemnor. AI 
;;. r['Soult of the Commission', recommendations, the LegiJ.. 
l~ture in ]9&1 r'..nacted the eqn.itable pril'lcilpJe that aban .. 
donmr"nt withota the consent Df the condemnee will be 
denied if the CQurt detcnllines that the oondemnee hu 
c.hanged his: po~ition in justifiable reliance ~~n the pro
fccdi»g .and cannot be restored to substantially the a.ame 
po5i tkm as if the proceeding had not been begun. This 
r'!quitahlr: rule applies whether or not the plaiD-tift" hu 
taken posse!~)on prior to judgmtntJ but it bas- particular 
appHc::Hion to a cast" where possession has been taken 



an(! the property owner has withdrawn thf' amount de-
posited. 

The Commission therefore do-cs not recommend any 
change in the- hask rule govo!!ming abandonment, even 
in connectton w:th f'nac.tment of mOore wides.p.re.a.d pro
visions for the taking (".f POss('ssicn ?t'jor ~o judgmll"nt. 
There are, hGw('.'oI'tr) tv..'} {.banges that should be made 
in tnt:: c.onseguenc.~s of ahandonmf'r.t. Existing law per
mits. fef.:OVel"Y by tb~ dM~r.dant of his co,ts- .and flC!ces.-
.<:~r\' t'xpen~f's. upon abandonment. The' genera1 purpose 
of thlS provision is to compens8-tf' the dC':ff;ndant for aU 
e':'Ipenscs nc{'oessarily inc.JT.roo. whenever {he p1ailHiff failH 
to carry the proce:~din.'! through to its omdusion. It 
h,,~ heell hdd that (he dd('ndallt ma.y recover rea~onahJe 
<1UFJTn(';v's fee~ actual);' inn1fled in eonnection with :1 
ptOCr"c,ijng, even though " portion of the 1e~al se,..vic:r::s. 
',,-ere f!:':nderoo before the. complaint was- filf'-d. Otber 
C·)I,penscs. how('vet"! including ..1-wraisa! fees. may not be
rec-ovt:tccl if rhe procecc[ing is disrontinued 4-0 or mOTe 
days hdore the datr. set fo, pre.trial. Sinc('. this distinction 
i:s. not founded on auy snbrtantive di£fere.nce between the 
two [\ pf'S of expenditures, L1e CommiS8ion recommend& 
lh:"\! tht: bw be am{'t1dt'a to provide a unifo.rm l'Hlc gov
cm~n!i; attorney's ~nd a.Ptlraiser's fee~ and that both hr
rf'cove ... ~hIr: if reasonable in amount .md act'J:llh' in
C"urred. Recovtry O>f tht:s.e fees, and all other expemC""S 
nl':ce.n:lrily incerred in the proceeding~ should be permit. 
ted w;thOlH regard to the parti(:Ular stage at which the 
proceeding is abandoned. 

Rec:odification and Miscellaneous Changes 

Tith.' 7 (eommeadn!'i with Se-ction 1237) of P.'l.rt ;1 
of the Code of Civil ProndurE:, which dC"~.Js with emin
['nt domain, h,B beet I :r.mcnded m~n .... · limes s:n<::c ils ,'TI

,H:tmCtlt in H372". Certain ~ec.t.ions have grO'W'n to scv,~;-al 
p:l1'!;('':' in l.eng:!b. Also, the allocation of provts'ioru; bc~ 
twer>n that litle aad parts: or ather codes dealing with 
partl('ubr corodcrLt:;on, eondemn~ltions fer p.lrtkuL· t' 
purpuS"f'.5, and related mat!t'.r& can be ~mj.)mved. For ex
am.ple-. the: oC;'"tailed I1rovi~inns te1>pec.tin-g the Condt::mna
tiun Deposib Fund should b~ nmoved (rom Title 7 .. nd 
added to th(;' part of th~ Govern::IH:nt Code that deals 
with dE:.pO~:h in th-r.- Stat~ 'TreasUJ.'Y. Prov-isi(lm:. for de
pos.it and withdrawal ... r j.lut compensation and posses
-sion prior to the tr-rminatiofl. C)f the prot.-r:~djng should 
be mg:iDiztd in a new t;t~e of the Codt~ of eivi'! Pro
cedurr. cOilsi;.;ting of tnrce ch:lpten Jealing. re.spe{:tivciy, 
w11:1 the de'pvsit and w:thd.rawai of prob1.hle just com
jlc:t)~ation, ))('SAe~.jO" bdoT~ entry of judgrflent, and pos
sf'ssiot; aft(') e<1tn' of judgmvn1:. 

In canuet rjon 'HiLil Iht rec~;diiio.:a.tiGr, d tht pre .... is
iom of 'fil'le 7 that (;::::al with P(~s~,,!tion prior to final 
j1Jdl{m~n.L :)liJ Tf"::ttrd m."tth .. '1"3, there ... re rUlmCf"OlI~ ·chang·· 
l'"S ~.l;al ShOlllu be- made i;1 ,;xJs11og sl:lHttory lan~uage. 
Sorn~ of t~.e~\· (>ban~u reflect aPf.R';ll.are d(:(+uon9 cor;~ 
stTuin,; (':,.;stiug p.rovisions. Otba changes art made ap
fHx:tJJrlatc hv the si~p\icity ;,l;chir.ved tbrough reo:ganiza
,jon :md rr"st,lI,:ment of .p>ti~ting provifions. The reasons 
for, ~nd cUect!i. of, th(~se f:harlfjc~ ax iadi-cated j,l tht': 
(:.orroll1r':nts ,00 the pal"ticlJlru 5.f'ctions vf ~he legish6or. 
recornrrH.'ndi'd by tht £y-...{J;misfl.i~ ... r •. 

The Commi:;s.i:on's. r{"r;oounend.atiQr.s · ...... aule k cffec
ti..I':'<led by enz.dment of the following lllerlSUres: 
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RECOMMfi:NDED LEGISLATION 

, 
An act to amend S(!dt~o'ns 1:3-1'7, 1249, 12.j,f,i.1, .1252, 1253, 1255a, 

1 ;J65fi, a.)1d -'2:17 of. (0 ruld Tt"nc 7.1 (com.tnfnl'.i-J'lj with Sec,"" 
tiwn. 1.:J68.01) to i'ad 3 of, to (uld- Scc.t:i.on L'U9a to, and to 
rCjlf:(Jl 8c(~li{;11Ji 1.~·j.)A, 1;!·f3..'i, .1 :NR.6, 12·1//.7 ~ and 1:2/i{ of, 
the Code of (!{1;if, Pmcednre a-tld t.o (I-mend Sections 38090 
mul 38091 tli, and t.o add Arf-ic:lr: .9 (l~o:n-rm(~nt-ino with Su;~ 
tion lfi·-i:J,'5) to CJwpte1' :1 of raft :2 0/ TN-/'isifJtt 1 of 1\iUe .2 
of. the. (xmwrrrmtftt Co(l-{; fIncZ to amend Sectiotrs 4203 and 
4204 of t/w Street" "nd 11ig"wa1l.' Ca<k, mlating to eminent 
dmnain. 

The pN!t!le of the Siat,. of Cali/on.in. do onad a,' follows: 

, 

I'I>:enON L Seetlon 12+3.4 of the Co<1" of Civil Procooure 
is l"f'p('ft led, 

+;l4;J.4~ ffi ~ 1"'''"''',Ii"l!' ffi """"" .... J~ ~* f>:r 
t.ft.P..~:f";- ftP ft c.elHl1y~ et'I' tt i'tttR+i~ f4fti.t~(lPG:t.il9f:1, -&P ~ 
~ ~ dMlh'iet~ ntllflid[")Bl +t-#i-~ rljsh'iet, rrmuici}"lal 
~ t~ (If'aiHR:~f, ~~~ ~~ tfP-~ 
tt.?l1W.P't'11.tiffH ~~~.-: &f' rffltt.·n~ 'fH:tlt~ f';IH'fJoPRtinll, +lre ~ .5!0 __ ~ 
Wl' :::;~~'" _""AAl<' ~~!!!!~+ '''''' ffi' """" "ight at WR?, ...-e . . ("' 
ffl'-: t:e fi€o . +tHe4 ~ 0..JW IAl!,_, IJ1Jl'}"iB.ii.rf,_·pl,:(i"ui}2[,tr-l&P it -:.._ .. S_~~.D~_ . 
~ tJ-t;e wlw1 her Ht-f~ .fee ~:f ;:w. ftH 1 .. tuil'~WoCRi tkl"f'f(Jp 
e.. .,,,~t:I+, ;.. ~ _.. "",1 "'*:i"'" ttl +fte ,m,oli.i."" fH'€-
~ "=" ffiw, • 

C~nt. Secti~n 1243.4 is superseded by Code of Civil 

Procedure Sections 1269.01, 1269.02, una 1269.03. 
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1
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t h ~ f ' l if L t ~ r fl ~ ot it ,,x JI'" 1! ~ ~ . , >' . ~ , 
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~I 



c 

c 

c 

w *t;t>I #tk .... l.Jte *'" ~ ~ «""'*' .... '**"" >IlHtra"".H [" 
tktI;)' Ie""' ,Itt! ... ...., ,~,.," ffll\<", "" W erntHtiJ' ... wlHdt 
tfte; ]ll"apel'ty ffl ~.tf. a-tt4 +lw· ~ ffl' f!Ll'~(j1lf) if ~ ffi 
Jmrliiu~ieH: f'I-f 4-he ftt"'~ tl:+tAt->t'- ,l ~f1:.'!t- fH+t± ~ ~~ ... J: 
~ e¥ tt:g+'t-..:ffrettt. tt+ fHH't'h1il11P. 

t<l+ M ""'Y ......, ftft.. .. !ffi; ~_ """ -* it" ~,. i+i<!w
~ 1ftHhodiate ~~ llte ~ ~ itf** ~ ttf 
tt'ftJ" ~ .tu the cl'eiuent tltHtHt~H: jWf.Iu::ntling, ~ &tt ffi.. 
_ ...... ~"""ffi f.Il.e ,,,",,,.;!? ~ +* l,lail"i4l' "'_~ 
t& Htptlfo.o!i'b fUP. fRIIBt ffi .Htffl, ~ if Hie ~~ (ll'tl'l'Rl if:?1 

~ +Ite ",,,.a.ity wItH> ~j He tlep""i(.!!tl ..... <I ... 4;.~ ..f 
f.Il.e 1'0"1',,1), tHttl ftI'IY <I"",a~" ....... kffi ~ ffi ~t>t ~m 
f.Il.e "Rl0Hat <>f +Ite """'''''';l' ~4fe"" ~fefu .p.";,,,. ... 
jn4~nt!Ht .• Hflf4.t Sl'of'.l:t.¥it;l iftfI:'t ~ kt~ l'etlut:€tf te iHt ttittetttH; 

lens tlttHt #IM al""aEly witlttl.uWI' fHI_ftltt ... SeeH"" ~ 
~ !!'Ite .... _ ""'1'ti¥d ... "" ~iW 1':" 4I;e f;J ...... mt 

tHttl f.Il.e HmllltE! <>f ~ ~il> w;,htl"t'ull l'!f ...., tl, [,.",11_ 
"""l' ..... He g;-' ffi l~ .... "eft'I'I'( ,1 ....... ...., i";,,; &f jlt,. 
~ &f. f*lififlf.RFlAti:~Hi. 

ff+ !!'Ite ~;It .. ,..J.\ ..... l>e l>eltl .,. ltt_ al>e"tl6I1etl ..,. 
~ tffl> ";~M ... ~ ~ ...., ;i;ttigflt< .... Itt ~ J"'I+' 
~ <>f.!H. f""'f;e~ JlUl'""IIHt'" tlHtt~" 
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§ 1243.5 

Comment. Section 1243.5 is superseded by Chapter 1 (commencing with 

SectiOD 1268.(1) and Chapter 2 (commencing. wUh Secti!ln.J.2.69:'0l) of Title 

7.1 of Part 3 of the Code of Civil Procedure:. The provisions relating to 

the deposit are superseded by provisions con'!;ained in Chapter 1; the 
! 

provisions relating to an order for possessitn prior to judgment are 

superseded by provisions contained in Chapter 2. 
, 

The disposition of the various provisio~s of Section 1243.5 is indicated 

below: . 

section 1243.5 Recommended Legislation 

(C::Ide ::If CJ.vil Proc.edlWl) 

Subdivision (a) ---- .. --------- ----:--

Subdivision (b) - ---------- .. - ·---i -----'-

Subdivision (c) -------------------,-----

Subdivision (d) - -- - -------- --- - ---!-----

Subdivision (e) -------------------,-----

Subdivision (f) -------------------,------

-ll-

1268.01, 1259.01, 
1269.02, 1269.03 

1259.01, 1259.02, 
1269.03 

1269.04 

1268.02 

1268.09 

1269.C7 



SEC. 3. Section 1243.6 of the Code of Civil 1 ','()"e<lu re is )'e
peaJoo. 
~ WIi<> .. ftffit1ry 1<> ~ffi h> be ~I..t .... ~.jffi 
~ ~I;".'I 'HJ.~ HIe -. Hlftt.Il .~ HIe t~ *& be <I .... 
1~ ttl: f.l.ffi. ~t'- 'rl'l'U,I:lI"Y, mrleH/i Hte r+Jn+tHtft l't pit FilB l-tW 

-. h> ~ .kt ....... mil", ~ *""''''H';'o'-i *' wI+iffi ""'" ~ 
fflttt'€ MtttJ.l <If'fWto <It't"'"" m Ht.. __ :- -!#tt')'< ,H ~ ffl 
tle·fwRih.l:: ffi:f:tte Sflt..I;e TITW:HWY !lI.!l'flHlmb 4e:f..i+ili "it"t"Hett ~!-iltatl 
be ltffit, *,,,..~<l-; "" t"'''''''.J.; ....... ttffil>t<fflet' ;.,.> Ilw httttrltC-, 

Afleci ~ I'd fl.t St>ffi.ffitt ~fH.;- tttttl ;tt-h'1'f>+I-t. fflt'-itftf. at' ~ ~ 
....,... "" .......... Ho.tm .... -H."",,*_. MtttJ.l lw ~;..-.t H+trl 
.;;..m.....,.j ...... ~ "'AftIlPP """.'fif.4 *' +lm+ ..... !i&tr. 

Comment. Section 1243.6 is superseded by Section 

1268.10 of the Code of Civil Procedure. 
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§ 1243.7 

Comment. Secti~n 1243.7 is superseded by Chapter 1 (commencing with 

Section 1268.01) ~f Title 7.1 ~f Part 3 ~f the C~de :)f Civil Procedure. 

The disposition of the various provisions of ,Section 1243.7 is indicated 

below. 

Section 1243.7 Recommended Legislati:JD 

(C~de of CivU Procedure) 

Subdivision (a) - ... - .. ---------"--- ,. 1268.04, 1268.05 

Subdivision (b) - --- --- ---- --- ---- -;-- ----
Subdivision (e) ____ .. _________ .. ____ i- ___ ._ 

Subdivision (d) 

Subdivision (e) 

Subdivision (f) 

Subdivision (g) 

Bubdivision (h) 

-------------------r-----

-------------------~-----

-------------------~-----

-------------------------
-------------------~-----
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1268.06 

1268.04, 1268.05 

1268.05 

1268.05 

1268.05 

1268.07 

1268.08 

-----



o 

o 

;-.1EI'. ,j. ~('~,tinn 1:! 17 d' llll' Clldl' Hr (:idl Pt'{W;·dtlt'i' 1"':' 

atJlt'nlkd VI r('~HI: 
1:2~7. Thl'r':Jt1I" sl';!;i !I:l\:' !J!)\Y"r': 

+, 
(J) To fl'gldatt' ;tl1d dctcl'rrdlll' t-hr- pla(::{~ and In,HltlCr of 

l'LakiJj~ ('nnrH'd:hlh a\1l1 l·!i-,~-:.:I:-I~t~. or or ('TI;j"\'i)!~~ 1iw l'LJIJ!IHon 

n~~:' 11]('111;(11)1'.11 ia :··ld!;I~\"i...;:n:; ( tt) or ~~f'~'tj'Jn' l:!..J.O; 
~ 
(;1) '}'o h,'m' nHd dl'tl'I'ltli:ii' It II w'h'('~(~ 011 t'Hllrii(~lju~~ (·lnim~ 1H 

t.h~' pl'Op~'!'1y :-ooll,.!;ld- td h(' 1~lliHl4'nrlJ.'dl i~H(l tu lIH~ jJanw~!~:-> 
therdol'; -j 

~ I 

(3) 'l'o dete1'Illine the respective rights 1 of different parties 
seekwg' cnndc-muutwn of the sam(~ propcl"tY ~; , 

0) 1'0 ,lete,,,,;,," and rogulate, a" befW~' e", the. plair<t;fJ a,n</, 
Ih. defendants, th" rirJh.t to 11O •• <e8,<'o" of he property a. pro
vided in l'it!e 7.1 (commenci,,!] wUh Seelw 1268.01), to ""'force 
-it ... "td('rs jot' PORS(',o.;.rrt()1'!. 711/ apl'Y(1)riate f·rOC()I~if' mul t(~ day 
a'kly other aciiotzs or pf'octedirtf)s ari.'ting from POSS{:SSi9f1. of 
lite propertJl. , 
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§ 1247 

CQmment. Subdivisbn (4) is added t~ SectiQn 1247 to codify judicial 

decisbns which hold that the court in which,the eminent d::unain pr:>ceeding 

is pending has the p::n,er tQ c::>ntr~1 PQssessitm of the pr:>perty to be taken 

!lIld t:>'enfQrce its ~rders made in this c:>nne¢ti~n. See Marb1ehead Land 

Co. v. LQS Angeles C01Ulty, 276 Fed. 305 (S.D, Cal. 1921); l·lontg~ry v. 

Tutt, 11 Cal. 190 (1858); Sull.ivan v. Superitr Co~ 185 Cal. 133, 195 
! 

Pac. 161 (1921); Rafftery v. Kirkpatrick, 29 i Cal. App.2d 503, 88 P.2d 147 

(1938)(placing the plaintiff in p:>ssessiJn); :1~eale v. Superior CQurt, 77 

Cal. 28, 18 Pac. 790 (1888); In re Bryan, 65., Cal. 375, 4 Pac. 304 (1884) 
, 

(preventing the plaintiff frE taking PQSSeS~iJn Qr restoring the defendant 
, 

to PQssessiQn). The phrase which empowers tpe cJurt t·J stay Qther actions 

or pr:>ceedings is derived frE a sentence f:>.pnerl.y found in C:>de of 

Civil PrJcedure SectiQn 1254. In addition t? the writs J! possessi:>n 

or writs of assistance ~lhich the c:>urt may i~sue and enf:>rce in exercise 

of its general. jurisdictbn (see the cited d~cisi:>ns), orders fQr 

possession c:>ntemp1a.ted by the subdivision iJ!lclude th:>se made under 

Chapter 2 (cOJml1encing with Secti:>n 1269.01)~f Title 7.1, Chapter 3 

(cOJml1encing with Section 1270.01) Qf Title 7~1, and Secti:>n 1253 of 
, 

Title 7. 
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.81::0. O. Se(·tjon 1249 of tlw C!Hl{' of Civil Procedure is 
amended to rt-'ad : 

124!), (aJ Except us provided ';'11 "'ubdiv;,non (b), for the 
pm'po",e ni ns~{-',~~,\jH~ eOHlIH'wlati{)l1 alH]', dama~~s, t.he ~ 
~ 'lim" J.e tltt "'''! ffi tt_ ........... ¥ ffl> >lie t!tti<> <>l' >lie 
itJSti8itW6 trl rmllHIlSB8 ittHt iitt actual v41ue of the property 
Q" Ihe do.l. of "aluati<lT< <i.e/(jrmin·fJ([ Ut.rer Rectum 1219a ... 
~ tHtff, sh"ll be tile measure of epmp.'nsatioll for ... 
prop,a·ty ffi J.e aetually taken; an.i the, ba.;is of damages to 
pm!,"r!y "ut at+tt •• llj' talwn but injuriqllsly alreeted; in .... 
t~asm;. Wht~re., s.uch drunages ar~ anowe;t;flPfJ\ itle.ll ffl Undft" 
N(cli"" 1:J,18 -: I','w,;ileil tlttt. itt ....,. itt ~ >lie ~ 
fIi Bffl:. t.PietI ~ ette ~ &f.t,ep t+te &I t.fte e6tilme] le~ _ '* >lie ~ "'*- tile ilde;' ~. t.y t.I!e "e{,,,,, 
tH*, 4e ".,,,,,.,,, •• t.iall ...... """,,,gt's fle .1eel"oil ffl ltiwe 
""0'''''' ItO 4e t'kHe '* tile ....... , • ia." •• , ", • .,as ~ 
"fII* 4e l'W"flerty ""ll .... t',efl~ ffl t.I!e • '* 4e ..,...,.;e., '* 
t:Hf~ ~ be iHtdn.lea tHo ti+e 8Hf.le~w.t',nt ~ eSBklUffi:M6 
~ fflL flHliUl~t!B. 

(b) Por the purp".<c of (U."ssing compej/.,atio" a.tl{i, damages, 
a11Y Y:nN'oo-xc or (lccrcase in. market oolue! priM to the date of 
t,al,wlu.m that is substantially flue to thr general k1lowledge 
that the public iml'rolJcmcni 0" project was likely to be made 
or u",lcrlakm, shall b,) d,~rcq"rd"d, ' 

-18-
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§ 1249 

C=ent. Section 1249 states the r,;easure of cOI:!pensati:>n for 

proceedings in eDinent d=in. The provisi::ms relating t·o dates of 

valuation foroerly contained in this section are superseded by Section 

1249a. The provision on improver.lents subsequllnt to the service of summons 

is superseded by subdivision (b) of Section 1949.l. 

Decisions construing Code of Civil Proce~ure Section 1249 held that its 

proviSions governing the date of valuation and the making of subsequent 

improvements do not apply in proceedings for the taking by po1itic(Ul subdivi-

sions of the property of a public utility undpr the prOVisions of the Public 

Utilities Code and Secti~n 23a of J\rticle XIl! of the California Constitution. 

Citizen's UtU. Co. v. Superior Court, 59 cail.2d 805, 31 Cal. Rptr. 316, 

382 P.2d 356 (1963); Marin Municipal Water D~st. v. Marin Water & Power 

Co., 178 Cal. 308, 173 Pac. 469 (1918). Thb construction is continued 

under this section and Sections l249a and 1249.l(b). 
I 

Subdivision (a). In restating the "actial value" measure of 

compensation, this Subdivision retains the language employed since adoption 
! 

of the Code of Civil Procedure in 1872. The !term "actual value" and the 'Word 

"value" in Bubdivision 1 of Se~ion 1248 are! equivalent, and both refer to "market 

value." See People v. RiCCiardi, 23 Cal.2d,39O, 144 P.2d 799 (1943); 

Sacramento Southern R. Co. v. Heilbron, 156 ¢al. 408, 104 Pac. 979 (1909); 

Los Angeles v. Pomeroy, 124 Cal. 597, 57 Pac. 585 (1899). 

The phrase "date of valuation" has been i substituted for language 

concerning accrual of the right to compensat~on and damages in the interest 
! 

of clarity. No change is made in existing rjlles as to persons entitled 

to participate in the award of compensation 9r damages (see People v. City 

of Los Angeles, 179 Cal. App.2d 558, 4 Cal. ~tr. 531 (1960); People v. 

Klopstock, 24 Ca1.2d 897, 151 P.2d 641 (1944~). Further, no change is 

made in the effect of a lis pendens (see L1burgh v. Market St. By" 
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§ 1249 

98 Cal. App.2d 426, 220 P.2d 423 (1950) or in the rule that, as against 

intervening rights of persons huving actual or constructive notice of the 

proceeding. the title of the plaintiff relates back to the commencement 

of the proceeding (see East Bay Mun. Utility'Dist. v. Kieffer, 99 Cal. 

App. 240, 278 Pac. 476 (1929». 

Subdivision (b). This subdivision is n~. The problem to which it 

relates have not heretofore been dealt with ~n California statutory law 

or constitutional provisions. Subdivision (b) requires that the property 

be valued at the "market value" it would haVEj had if there hml been nJ 

enhancement or diminution in value that was ,substantially due to the 

general knowledge that the public improvemen~ or project was likely to 

be made or undertaken. 

In San Diego Land and Town Company v. Nsjale, 78 Cal. 63, 20 Pac. 372 
, 

(1888), and subsequent decisions, the courts Ihave held that any increase 

in the value of the property to be taken tha~ results directly from the 

proposed public improvement is to be deducted. in arriving at "market value." 

See U.S. v. Miller, 317 U.S. 369 (1943); C*ty of San Diego v. Boggeln, 

164 Cal, App.2d 1, 330, P.2d 74 (1958); Co~t;z: of L'JS Angeles v. Hoe, 
, 

138 Cal. App.2d 74, 291 P.2d 98 (1955). Thi~ subdivision is intended to 

codify the results of these and similar deci~ions. 

Notwithstanding the rule as to enhanc~nt in value, the California 

decisions are uncertain respecting any decreoi,se in value due to papular 

knowledge of the pendency of the public proj~ct. Several decisions seem to 

indicate that the rules respecting enhancement and diminution are not 

parallel, and that value is to be determined.as of the date of valuation 

notwithstanding that such value refiects a dicrease due to general knowledge 

-2{}.0 
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of the pendency of the public project. See City of Oakland v. Partridge, 

214 Cal. App.2d 196, 29 Cal, Rptr. 388 (1963); PeYple v. LUcas, 155 Cal. 

App.2d 1, 317 P.2d 104 (1957); and Atchison, Tgpeka and Santa Fe RailrOad 

CQ. v. SQuthern Pacific, 13 Cal, App.2d 505, 57 P.2d 575 (1936). Seemingly 

to the contrary are Redevelopment Agency of the City of Santa Monica v. 

Zwerman, 240 A.C,A. 70 (1966); People v. Lil~ard, 219 Cal. App.2d 368, 33 

Cal. Rptr. 189 (1963); Euena Park School Dist. v. Metrim COrp., 176 Cal. 

App.2d 255, 1 Cal. Rptr. 250 (1959); and Coufty of Los Angeles v. Hoe, 

138 Cal. App.2d 74, 291 P.2d 98 (1955). Sub<Rivisbn (b) is intended to make 

the rules respecting apPre~iation and depreciation parallel. T~us, any 

increase or decrease in rnark .. ·v value (prior to the date of valuation) that 

is substantially due to general lmowledge of i the public improvement is not 
, 

to be considered in arriving at the value of it he property, or the amount of 

severance damages and special benefits, under Code of Civil Procedure Sections 

1248 am 1249. 

See generally 4 NICHOLS:, ~ D'lENT DOMAIN! § 12 at 3151 (3d ed. 1963); 
i 

1 ORGEL, VALUATION UNDER TlfE LAW OF EMINENT :(xlMAIN § 105 (2d ed. 1953); 

Anderson, Consequence of Anticipated Eminent! Domain Proceedings - Is Loss of 
I 

Value a Factor, 5 SAl'lTA CLARA LAWYER 35 (19Ji4); Annotati:m, Depreciation in 

Value, From the Project for ")bich Land is Cohdemned, as a Factor in Fixing 
I 

C~enaation, 5 A.L.R.3d 901 (1966). For ~alogoua provisions in other 

jurisdictiona, aee Section 604, Pennsylvania' Eminent Domain Code (Act of 
I 

June 22, 1964, P.L. 84 ); Md, Stat. 1962, Ch~ 52, § 6. For proposed federal 

legislation to the same effect, see Sections! 102(a)(b)(1)(A) and 112(c)(2) 

of the "Fair Conrpensation Act of 1965" as th~t act would have been adopted 

by Senate Bill 1201, 89th Congo (1st Sess.). 

The method of proving value, including a statement of the matters upQn 

which an expert opinion of market value may pe based, is set fQrth in 

Article 2 (commencing with SectiQn 810) of -lvision 7 of the Evidence Code • 
.. 21- 't 
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Sl<;C. 7. ::)el'tjon l:2.-:i!)a i:;" ad(kr1 to tilE' Colle of Ci.vil Proc.e· 
Ulll'C .innu'-.:diatdy fo!jq"wi ng- ~;ed-i~HI 12-4-8, to re-ad: 

124:ht. (~) Th'_~ ljat~ 'Jf y,.jwlilmi Elml] be E1f~hrmined a-r:; 
pl'Hvidrd in this sec~t.ion. 

(b) U]lh,!j'~.'i an e11.riier d'lt.(! tlf -,'alnation .is apJ)licahle und\~r 
suhdivisioll (e)) ((i), or- (It), the- datc~ of \tg}llation is the date 
on whit'b thf; p]allltlft: mxl'\(~s. 11. dPjlo:-;.it in aeeol'~ht1lce with 
Chapter 1 (COUlUH' l1l'il!g ~~,'it-h Sr:d!on 126R.Ol) of 'l'itle 7.1, In 
all {,..3ses in wl11('h thi:-t :Sllhdi \:isioll. (hws not. df:tcrmine the date 
of V'ituat iou, thl' date of vhlnation is t1eU~rllJilleJ Ultflcl" .::;nb
divi,u(lll. (0), (el), (e), (I),.",l \In-

(c) 1.f the r83ue of compcll:'>ation i& bronght to trial within 
.qix HJOlJths from the filing of the (·omplainj., tbe date of "alul!.
ti01) i:-; ttw date of trial 

(d) If the is:;uc c,f enmr,eusation is not bl'Ollgl1t to trial 
within six month;; from the filing of Hie complaint but h: 
brought to trial within one year from slJ~~h dn.tl~, the date of 
vtlhmtion is the date six mont.h& after the filing of the com
plaint. 

(e) If the issue of compensation is ll~t brought to trial 
within Olle yeltr after the filing of I'he eonl}jlaint ani! the delay 
is not cause,l by the defewhmt, the date :of valuation iH the 
date of trial. 

(f) If the i""uc of c(,mpNlsatioll is n~t bl'onght to trial 
within one year after t.he filiu:r of tit" "OIllI)laint and the delay 
is cRUS€d by the <lefemlaut, th" <late of v~luation is the date 
six month!'). aft~~r tlll..l filing of t.he complaint. 

(g) h) any ease in wl,i"], tltel'e is a nel. trial, the date of 
valuation is the d.ate of sw~h HeW trial J t~iX~'·ppt that the date 
of valuation ill the new trilll shall be the ~"lUe date as in the 
previolls trix.l if~ wit1dn :.:.0 da?s aftt~r: tho entry of judg. 

D"llmt or; if a motioH fill" n.'w trial ()r to I\'fleate or Rt't a:-iide 
the jll<h,'1tlt'llt. lms be")l macle, within 10 d~ys after d;'P08itioll 

of such mDtin. The .• !!iln. 
• • ,) nmtl as dejlol5ited-' ,ro$.ble just compensa.-

Hem in a(wOl'dalH~(,: with Uhupbl' 1. (t,(rmHl.r.ncing with Sect.ion 
12Ij8.(1) of 'l'itle 7 J.; <11' • ' 

(2) 2) . . ). f"lhe amo~mt.of the judgment 
in aC4'nrdancr~ with Chapter a {C:OUHlll1ueinp: with Section 
1271Ul] i of Titl .. 7.1, 
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Comment. Section 1249a states exhaustive~ the methods for determining 

the date of valuation in eminent domain proceedings. The section supersedes 
, 

those portions of Code of Civil Procedure Section 1249 that foroerly 

specified dates of valuation. Under th~'Evidence C~. 

value may be evidenced by transactions made ~thin a reasonable time before 

or after the date of valuation. See Evidence! Code Sections 815-818. 

Subdivision (b). This subdivision perm~ts the plaintiff, by depositing 

probable just compensation pursuant to Chadter 1 (cOOllllencing with Section 
, 

, 
, , 

1268.01) or the amount of the judgment pursu~t to Chapter 3 (commencing 

with Section 1270.01) of Title 7.1 of the C~e of Civil Procedure, to fix 

the date of valuation as of a date no later ~han the date of the deposit. 
! 

The date of valuati:m may be eac'lier than th~ date of the deposit, and 

subsequent events may cause an earlier date df valuation to shift to the date 

of deposit. But the date of valuation cannot be shifted to a later date by 

any of the circumstances menti:med in the folJlowing subdivisions. The rule 
, 

under former Section 1249 was to the contrary; neither the depositing of 

probable just compensation nor the taking of possession had any bearing on the 

date of valuati~n. See City of Los Angeles ,. Tower, 90 Cal. App.2d 869, 

I 

204 P.2d 395 (1949). 
" 
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Subdivisions ~)-(f). Subdivisions (c) thr~ugh (f) provide alternative 

dates of valuation for cases in which probable just compensation is not 

deposited. lfith respect to the phrase, "six months from the filing of the 

complaint," Code of Civil Procedure Section 17(4) provides that, "The ~lOrd 

'month r means a calendar month, unless otherwise expressed." For the 

method of resolving any difficulty arising fr$m months having an unequal 

number of days, see Messner v. Superior Courtl 101 Cal. App. 172, 281 Pac. 

503 (1929); Church Mfg. Co. v. Superior Courtj 79 Cal. App. 637, 250 Pac. 

705 (1926); Barbee v. Young, 79 Cal. App. 119 1 249 Pac. 15 (i926). 

The date of the filing of the complaint, :rather than the date of the 

issuance of summons, is used in determining t~e date of valuatiori. Code of 
, 

Civil Procedure Section 1243 requires that a~ proceedings in eminent 

domain "be commenced by filing a complaint arjd issuing a summons." 

Ordinarily the dates are the same, but this is not always the case. See 
, 

Harrington v. Superior Court, 194 Cal. 185, 2~8 Pac. 15 (1924). As the 

issuance of summons is no longer essential to establish the court's juris

diction over the property (see Harrington v. SfWerior Court, supra, and 

Dresser v. Superior Court, 231 Cal. App.2d 68" 41 Cal. Rptr. 473 (1964», 

the date of the filing of the complaint is a qore appropriate date. 

Subdivision (c) fixes the date of valuatipn for the relatively 

infrequent cases in which the trial is had witpin six months from the 

filing of the c::mlPlaint. 

Subdivision (d) establishes the principal; date of valuation for cases 

in which the date of valuation has not been established by deposit of probable 

just compensation in accordance with subdivision (b). The date specified is 

new to California practice and supersedes the former basic date of valuation 

(date of issuance of the summons) and the alternate date (date of trial if 

the issue of compensati:>n is no'~ tried within 

-~ 
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Subdivision (e) cootinues in effect the ~r~viso formerly contained 

in Section 1249. 

// Subdivision (f) retains the date specified in subdivision (d) as the 

date ~f valuation in any case in which the de~ay in reaching trial is 

caused by the defendant. This retains the effect ~f the proviso formerly 

contained in Section 1249. 

Subdivision (g). Under the language of former Section 1249. questions 

arose whether the ~riginal date of valuation ~r the date of the new trial 

should be employed in new trials in eminent d~ain proceedings. The 

Supreme Court of California ultimately held tfuat the date ~f the first 

trial, rather than the date ~f the new trial, should be used. See People 

v. Murata, 55 Cal.2d 1,357 P.2d 833 (1960). This subdivision reverses 

the result obtained by that deciSion unless t~e date of valuation has been 

established by the deposit of pr~bable just c'iJmpensation or the plaintiff 

deposits the amount ~f the judgment in accord~ce with Code of Civil 
, 

Procedure Section 1270.01. The subdivision a~lies whether the new trial 

is granted by the trial c~urt ~r by an appell~te court. However, if a 

mistrial is declared, further proceedings are! n~t c~nsidered a "new trial," 

and the date of valuation is determined under; subdivisions (b) through (f), 

rather than under this subdivision. Under supdivision (g), the date of 

valuation is the date of valuation used in th~ previous trial if the amount 

o:f the judgment is deposited within 30 days a.jf'ter entry of judgment or, if 

a motion :for u new trial' or to vacate or set neide the; jUd(1JCllt huG, been. 

o made,within ten days after disposition of ~ch motion. If the amount of the 

judgment is deposited therea:fter, the date of valuation is the date of deposit 

under Bubdivision (b). 
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NEe. H. .8(!ctjun 12':1.9.1 uf the Code- of Civil IJrocetlure is 
amended .. to react: 

1~4n.l. (u.) .AU imprnV(~m{,llt~ pertainlug to tlw realty that 
are on the preJPcrty at the. time of ~thc "wl"Vice of f::,."UIIlmons 
and whil~h atTI..'-!J1; it~ value shaH be eou$idered in.the assessment 
of comp('Us.l1.tioll, dmnages awl Rpceinl be:llefits unless they are 
remove.<l or t1e,troyed before the "arlie~t of the following times: 

.ffl+ 
(1) rJ'hc t.ime the tit1t~ to tht prnp(~rty is ta.kel! by the plain~ 

ti~ . 

W 
(2) The time the possession of the 'property is taken by the 

plaintiff. . 
W 
(3) ~'he time the llefemlant moves from the property in eom-

plhtlltoe i'r'ith [111 (Jrd<:'l' of j)os-,,)(li*loiun. 
Oi) }'t/o ;mpro/}(~'fIW1it:$ lmt 'upfm tlt~~ prllpaty s'Ubscqu-C-)~t to 

flu da-("(! of t./w Sfrm:ec of l'nmmun."; ~,>ha1l be. j'ncluded i-n· tke 
a.. .. ~e.!-lsm{;:nt of cmnliCfI ... a.tion Of' d(J"lI!Jl(J~S. 

SubdiVision (b) 01 Section 1249 .. restates 

and supersedes a provision of Se~tion 1249. 

-26-
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SE(1. 9. Section 1252 of the Code of Civil Procedure i. 
anwnued to rf>.-ad: 

1252. l'ayment may be made to the defendants p.ntitled 
the.reto, or the mouey may be deposit"4 ffi ~ ..... 4e de
f ... El.nnt", ...... I.e ~.meJ t& ~ e~,titletl ~ as pro
"ided in Ok"1}t,,. 3 (comm6ndufJ with S~oti<m.1270.01) of Titl. 
7 . .1 mul uritlu/Ya·w'/l &y those ""titled th.ereto in MMrdance with 
that ch<lpter. If the mouoy be not so ~aid or deposited, the 
defelHlants lllay bave exeeutjon as in divil .... os; and if tbe 
motley cannot be made 011 (~xc~ntion, tlili court, upon a show· 
jug to tbat effect, must set aside and lmllul the. entire pm-

• ,. I -~ '. • • 

coedings, and restore possession of the *operty to the defend. ' 
ant, if possessio.n hBJI be"" takon b.v the l1JaintilJ'. 

I 



§ 1252 

o 

Comment. Section 1252 1.s amended in ord~r to eliminate any distinction 

C between the kinds of deposits that may be mad~ after entry of judgment. 

c' 

Statements have appeared in cases indicating ~hat the defendant's withdrawal 
, 

of a deposit made under Section 1252 waives the defandant's right of appeal 

while withdrawal of a deposit made under sect~on 1254 does not. See 

People v. Neider, 55 Cal.2d 832, 13 Cal. Bptr', 196.361 P.2d 916 (1961); 

People v. Dittmer, 193 Cal. App.2d 681, 14 Ca~. Rptr. 560 (1961). People v. 

Gutierrez, 207 Cal. App.2d 759, 24 Cal. Rptr.! 781 (1962), has ca.st doubt on 

the validity of such statements by holding th~t a defendant may withdraw 

a deposit made under Section 1252 without waiVing his right to a new trial 

on the issue of compensation by filing the re¢eipt and waiver of claims and 

defenses, except the claim for Breater campe~tion, provided in Section 1254 

(recodified in Section 1270.05)., 

This amendment of Section 1252 and enact¢ent of Sections 1270.01.1270.07 
, 

makes it clear that withdrawal of any dep$sit does not result in a waiver 

of appeal or a right to new trial on the iSSU' of compensation if 

is preserved in accordance with Section 1270.15. 

-28- I 
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SF.C. 10. Seetion 12;'}:j: of the' Cod{'~ of Civil Pt'Uccdlln~ is 
amenthl(] to Trad: 

1253. Wht~n paYlntmts have b~'en ma.de amI the houd giveu, 
if the plaintiff de,~ts to b-rive one~ as l"f'qruir<.Xi by R~ctiom" 12fil 
and 1252, the e{)urt, shull makt': a final (~rdcr of condl~lUDittion, 
which shall describe the prope,1y c'lIl,lemned, the ""tate or 
interest acquired therein, the lmrpo~s of such (~nnr]emlta
tion, and if possession is t.akl'll pnr.-;ml~lt to SeE.tiE-m ~ ttP 

~ Chapter 2 (eomm.end"'fl 'Ulith ."eelion 1:"'69.01) or mutt>
t".. 3 ((ll)m" .. nei1!Y will, Sectiun l~'7u.'!Jl) of Title 7.1 prior 
to the making and entry of the final (jrdrr- of cml(lenmatiun, 
t.he date of xncll possCAAioJl. ]t'or tlw p~rp~)fi(,s of tlJi:-; !-iN~t.i{}fl, 
the dare of po.ses';QIl ,han be the dati· UPOIl or after whkh 
the plaintiff i. authorized by (ml", of i the "ourt to take P""
session of the prOI""ty. A certifi,>d "'fPY "f· the "rd ... shall 
thereupon be recor<led in the oflice of the r"corMr of tIm 
county ill whidl t}H~ propert.y il'i locatpcl!j 'flte tith~ to tlH' prop
erty <l.""ribed il, the final order of eOlltlenmation VI 'St. in the 
plaintiff for the purp"s"s deserihed thetein upon the date that 
a ,",rtified oopy of the final o"<l,,r of cn~d .. mnHtion is r=>r<led 
in the oRk.., of the reeorder of the county. 

Comment. Section 1253 is ame~ded to change the references 
I 

to the appropriate s-;;atutory provi~ions. 

-29-
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SEC. 11. Section 1254 of the Cod,' of Civil }'r<lectlure is 
repealed 
~ -fat tit ~ """" ... w!Hdt ~ flllI;"tj!f i~""'''' ~ 
~ ef t;he fJPBflfPty At~H; t& l1e t:,jlHit.ffJ:lleei, #tf:>. })lnifJMif 
""'Y;'" 1ffi7' ffift<; ....... P ~.....!. j:odI(H"·tll Ptl4 ............ ·fI ... ~i"~ 
.... !tf'fI€itI £fflm ,J«, ;j<"l~", .. ~ fItI<l ~flar,,, •. lIt ~ ......... ..... 
tJ... tlef, .... I",,' ttl' tJ... fttH ..... "u,,~ ttl' tk juAglll<.nt fItI<l "'*'* 
f~pt,!; ... · ...- "" tttII;t be "''luipe,! I.;' ,It<' - tit< " ~ "'1"";l' 
iffi;j' £ .... 11"," ,j,,,,,,,!!,, ....... "'**" fInt+ il'Iff lle ""L.wp,,,l ... ~ 
fI' " ..... ;,.~, ~ "" j>/H"!<' fflt> .... ~ "" til", i ,,;ng' ~ '" "'*" 
tfflHneslii()ft.f.tf tI:tttl4:tt titie +He pt'lipett;: ~ itt ~ LBIHitl.lHtl(ld. 

fbt .j,f HI ~ j:.<i!(H".,,' ..... _ tM • ....m.t'<A tffit4~"J;tHt
ti# is ~ffi M n:(·!l~ljPt' tJif' jH'trftt"+''17 ~ fmhu t1t. ,lltlu!tiu tttttt 
H #Ie ......... <Ie!ie ........... ""'" ..... I,h,ju:ilillw! ......... #Ie "'fllil'eil 
f'I>YB •• R' "*" -14; 4fo ......... IlIH>J.l ~ .......... ""I~"p;Be ~ 
flI8;"I;!l' ... ffike fI".,",,,,,i,,It t4 ...... """ ~ ,,""I'"' ty ~ #Ie 
fl'''''''''Y t4 ...... "*'* 4fo ffitrtl !.."d'I',';'''' t4 ~ litigation, 
tffift ~ tt: HeeeHr:tILI'j', ~ &J.I. ~ ~ pPOI.tot tlil'J;,~ H~njllRb 
W "IBiuti!l' .... B."."". th,,",',,,, !pIw ....jltoP HImlt _ ..... ~ 
ftIt.eto wl>ieI> ..... 1'111;"ti/l' is ..... 9 •• ;''''<1 ~ talte ~" .. ".",i"" ttl' ..... 
f! P •. " .. ty ~ ""*,,, iffiltot,R ..... -rh>ffitilf ". 'I'" "I " " itt .... tffit.", 
aImi+ .... ~ ~ it#to!' t,!;e tittre ttl' tJ«, ... ,1-. 

W Ai> i;,II/f!; :w ilayA ~ ... tIw ..;.... I"',""''''''''' ffi ttt'Iwa; 
..... I,l .. jlltjif HI>toIl """"" >Ii"'" (.h,., ~. ftHtI 0ht0H< _ 
_ ~ f,""""!lBll) .... I.;' .....H; It. • ... +he ........ t4 tIw ""'"'* .. "tka.:"ill~ ~ ... talte~;"'" . +I", I" "1',,'lr. A fIiHgIe 
-*'" 'fI"!!t .... " ... ;liug ... #teae M tW ........, H<ld .. ,," '" ....m-
~ . 

ftI+ Ai>!IH;I' Ii_ ttI'#oP ~ _ltM ~ "".."...... .. "th"~;,, 
Ht:: +he jilitiffi+l1'''' tuIw '''''''''''"''It I""""~''''' fit <It''' ,.....w..., !-he 
..- ttti!;\'; +'fl'* ~ ... ffiI;\" t"H'17 t> -Hw ..... i_ '*"'-itt 
lW£wU ,1~7 ~ fItt -H:tt--t't~ ttt" it: ~.,*"" H-t +ftt.. HlIl:HIIIlt. +ltttf. 
1-1+.. jJit!it!+ifI' ;,. ~etl Iff f'/!:\' H+i+o ..... f4. !til " .tIt4.h.... .... ... 
ftt!'HiHttttf i+t 44t H :-wto!-i-~-t-r. 

-f<4 !pIw j->lltittfill' AItttJl, "* I ... ""'hi *" t.-.. "J,alllf>IlPil ... 
""'fWtl ~j ... + .. ,... t;, Hh*"1 ""'>ttt 1+ ... toof!'+ftt'Hf 1+)' ~ ;.,t;, 
..- 11+" __ ",: +I, .. ;ftt;!~"""'* ......I t+tt..# ffirlltt-,. "*'" It!< 

t!tIt;t #t' ""'t'*""" h;e l-IH, __ I tttlffi~ 1'6.",,,,,i",, ttl' tIw 
!+"~,, tfft¥"" ..... t .. H';" "....,*>'" 

+++ ,~ th-+r-Itt-tHHt-; ~cHH ~* t"rtff+tr,'tt ~iH- 4·1+t- l+tf'Tt-;'~ i+itttl -H-Ht+ 
_ -Hw Iti ... <it"'+' "":" ~"'*' "*:t!f Itt- ""HJ,I+.tl *' ~,,,,,,,,,I 
itttM: ~ t~ ~ +tilt tttttfH-Htb H~ ~ ;lttrlgliu t 1 j j ttl fti+;T" ~ ~ 
~ .... "t~., H4t-t,~ .... ",.,.je" jl+~ """'" tltt- --~ 
""""'" "" It ;i+t<+o~.". l-h ...... ..r, -Hi'6" "l'tHi",4<>t+ h;e "",1> 11.0£,· ",Ii", L 
""*'1 _ .... _.t ~; .... ,4 jka. -Hw tttt>ttt'¥ '", ~ ,1+1<+ ..- f",' 
.......... Mi"",,,,,, '6 It+;.t ''l'f'R ItifO J+I.i,* ". ...... ~ ttl' tit<' 
~""'t!-; "" tit'<*' .. ;" ~ it """";1* ~-.~ ftHtI .............. 
~ftt, ttf: fl-H ck t't'!If'.t·", ~ff ttw- ftf4i.f~1~ JH'f!( t t~l~hl,!, ~f, ttH 'tt -Ih.> " __ ttl' tlHlt.UWR #+ttt h.> Itto • "'.iU",1 t-.. ill ..... 
e¥et.t. +fl.H-J; H: fH:>Wtfft.l.1 ffi ~f'IIHltlP_d. A IlA:1ltt>ut- f.ft 6- rlt1'tlJ~r~lIt., ttB 

~itl-.- t#ta4t It<' l+H# t-.. "" !It+ .. h'''H101''H ....... k:o" ..-It d, 1, ... 1 
"*" ttl' ttI+ ~tl_ ~...-.t h;e l>i+tt; .......,It~ l+ffl ffittitt -Hw 
~'t-'i' t'ttfttttl"~tt-lt I 

m Ali;" _"'It';' wii~, k:o" .. ""'! ~ ill """""" ttl' the 
flt'''''''''' t;, ~ Itto ;,. Ptl4i+W ..,. #t.it+1~ ,11'.1" .. ",;';",1 ill ~ 
-A+ttt~ (blFlllill ~H+,"* t4tftJ.t ~ ttftffi witilout f.tH:~ tf.Io 
:H-tt' 1+~' +:'1-rf-i+-li"H- 4 .. h,p+·i~+tr.: tHltl- f+W t'fI~Ht~- ;1t whf.i-fi, Ht ... t",Ht:tt"~+1. 
tl~ Flr.!_ fclin; .m ~~ lihtttl t'i:-H:~f' jutlgUleni- +ffio~t" 

""~ ..-It jllli'f* 
"' +tH- ~w ~tt+ tt-f: ~tt> ~ +ttkl ~ :tffi ~, Cilllwfo¥e 

I""" ;,1, ,I ftt¥; M-ktttt "..; ,H""I",,,!(C t+t.> ftI ...... *f ;:,..,.,. ffitWfu;f * ~"tl tf1.t... nrrH+ Httltt -l+tH fHltt ~flf-h+t!i~ IH»ti\1t*it;.+t-;- ftH.J. Ht-t-"tt 

~ ii4-HtP· ++t-- ftttIt fttttaHt;· fffi tf:t. ttl-!- tt~ttht; ffi>fa·k,~n(jm~. ftl' 

~'t'!t-mtjn;.t;('w ,it'r-+ ~ -4t4~ .. Iff;. ~ +.tt +he tlilHel uH)]~) t fl. t+t.>,.;,;k ... the t>fflitt~ ftHtI Hffitl+ "" ~itt "'** tIw '''''"LL''; 
! 
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KEfl. 12. Bt~ction 1255a of the Code of Civil Procedure is 
1tm('lIdl~d to l'C&J: 

12";,,,. (a) The plailJtiff may abanrlon tbe proceeding at 
uny t.illW aft,,!, tht~ fitilig' of tiw e(lti] pl;~jnt 'lILt! bcfnrf': tjw (l;X~ 
ph·at.ion of 30 days Itfter final judg"m~llt, by serving on de
fl'llda1if.:... and filing- ill ':Ofltt a. wriHt1H ~otj~·(· of Hllt'h abaudon
HWllt l' ftfffi.. }'ailul"c to cumply wHh ~ HN·tjnn 1251 of this 
code shall constitute an implied aba"dollmellt of the pro-

.. cceding.. ' 
(b) ·The court may, "pon motion ma<Je within 30 days after 

xtH~h .abaJiuoullH·nt, :set .a .• ..;idi~ tJH! ahft.1l1dunment if it detcr
miJl(''i that the pn;o.;itioll of tiH' mo .... llig' Pflrty h!lli been s.u'bstau-
1.iaH~' l~hml!.!'~~II to his. ut'trinwllt ill jn~Li1iab}e relitUl(~e upon 
the pro<,ceJilig and .ueh party eann'll be restored to sub
:-;tClHtiaJJy the saIne J~JSitiOlI as if the p:rlo~~eding had not been 
(-OlltlllCn{:(~tt. I 

(c) Upon the dt'l1.~al of a Inotlnu tn Hh usid(· sueh abandon
~1ll'lIt (11\ it' JhJ ~i~t:b u:utioJl i:-;. iiit'd, llpOl~ the f"xpiration of tbe 
t.ime for fiJiug' ::HH'h u. InOt.iUIl, on llldt.ion of aHY purty, n 
jUtJg~ilH'ltt. sll~Lll 'IX' l'Hl ('['i'd dismissiH~ the pro(~~mting: alld 
awal'ililJg t1w de1'eJldalll!-; Ult'ir (~u~1~ all!! disl..Hll":'.;t'lIltmt:;, 
w-lttHt. iLn'01:O'a/;/e ('(}st,'f au~l (1i8b#f.';nlff;ut~ tffl.a.H. juclmlc (1) 
aU H('e{':-::-i,ll'~" t'XP(~tl;-"'l'-; il)('lu'n'd it\. Pl'~'pat'in~ fur trial awl 
during lJ".jal, and (:!) r(·asoHahit, uttorl~{'.Y ~1ui apl)raix~ f~e8 
(tciaa"y uwunytl (J,i; a felwlt of tilt.' j;/ftmhff's dftc'r~mnatt-o-n 
to take the l}rupl'riy, w/wfJrcr :mch I~(!,o.: WITt: iftct(..rrcd {or 
scr'l:h~c,~ rrndcn'd (I(!jon' or a.[t(',. tile' lJ1'm'cnl-iug U'(J~"l t~fJm
we/Iced. 'j'JI('~ t.'m .. h:; aud di'.Jtllr::it"JlwBt~. iJld\ldin~ ('Xpetl~e8 
and ftMttfl'rtLj" 1\'cx~ lila), bt! t,JaiHl('d lH m~d by u etlst bW, to be 
pt'i'paI't,_d, bl't'\'l~d, Jilt-.} , and tax",xl (l,o; i~l (-irll a'-~tioJls, -; :f'f"6-' 
¥1rl.{~ti; .J.H:"/~, .f:.J.ra-l- 1;[1011 judgmt'Ht n!r diswii'i,'-'Hl ou llwtion 
(,I the piU,"WT, 1/", <!t+elfH;mj..'t; ...... "it,"" ... +!witt; ffiit;" ..... 

v; ('O}j.t bill ,";!wll be jiJ."d w;1flill :to (bJ'~ after notjl"t~ or l"tlt.ry 
Iff t-:W'.h jUdg'IIl<'.Ht -; .:f.hM ~tH.·t-~ +'t,lti'.ffi,~'k' t'li.tthff-tt .. '"t'tttHiH+ tHtaJ! 
-tHtt fflt.-ffl4ta ~I~!':'! ttt''''ttt'ft'ri ftt t»:t! tlg .wi" .f:i4tt.I. ~ tfte 
fttl4:tMt ffi tlifillij:~~jPf-t ..j+~ or:tt.;,¥f+ I~ trltH't' ttl ~ ~ He4 ftt.ta 
~ ·}t+'t~H'ttt1: {-"ttHft~~ itt Htt' l*~~ tift t'lf'; if :tt& pt't'ti'ml etHt-o 

ft'rt tlj'l:' is f:rt+.. t+w t+ftt+:' :-tt4 ~'ttf.' 4J.H.~ t-t<ifti. ttfj t+tt- lte:r.ft,.,tt • 

(d) J F. af~l'r th· plajlltiff 1;di(';~ jH)iSl' .......... ioll of ()f the .I(!
ft~nJant 11l0\-'('X frum 1.111' pt'njH·rty Kouj.dH to hf~ c-UIhl(~1UJletl in 
'·UtlllJji'lJil·(· \\'jtIJ WI (Wi[t'l' {)t' po, ... :-=.t'S-.;i{ltJ, th(~ plaint.iir abau
dllH~ tht~ 1.H'O~(\t'ditl~ a:..; tli ."-;IH.~lt pt'l)pct'tr or a J)Ortioll ther~of 
ul' it l:-.. dt'jl"t'lIlilH'd 1hc;t 1:1H~ platHtjiT tl?P;O: not. have allthority 
to t.tke :-o.Hdl Pl"rti't:l'ty or a portioH tl~l'rcof b,Y l'mint>nt do .. 
main, tJw t~nl1rt ~h<.l.Jl hl'lkr thl' pbiJl1i~ to d~·.Ji\'el' POx....;,I~si()n 
or :-'Ht'll iJrolwrty 0)' sud! IXlrtirm t~f'-l·{\tA to the partit~ 
('Iltit!('(i teJ the POSN,{J;." . ..,ioJl thcT'l':uf .ano ~hnH make fillcll pro vi· 
SiOll a ... :sliall lJe .ill~.t (VI' thi J jl}IYlIWtlt ~~f llUtHHgCS al"is.ing nut 
OHi Hf tltt> pla;utjfr'~ tal.::iJlg' and lise :or tIlt' Pl'Opr:l"ty and 
daIHrl~(,:-; fllr allY 10-;:-4 01' ilHpai-rltH'ut. lof vahtc :-;.tlfi'l~r(~d by 
tlw hwd aWl 1Illpl·unll!l~Hf.s aftr>r till' ~ilH~ th(~ plaintiff took 
posS~':-;'':iiHH ur or tlw dl~f~~HdaHt llluvdl from t.he propert.y 

§ 1255a 

Coroent. The purpose ruld effect of subdivision (c) of Section 1255cl is to 



o 

o 

o 

§ 1255a 

COOIlent·. The purpose and e:f'f'ect of SUb~iviSion (c) of Section 1255a is to 

reccopense the defendant for all expenses nec~snrily incurred whenever the plain., 
, 

tiff fails to carry an eoinent d~in procee~a through to conclusion. Pacific 

Tel. & Tel. Co. v. Monolith Portland Cement ., 234 Cal. App.2d 352, 44 

Cal. Rptr. 410 (1965); oak Grove School Diat. v.City Title.Ins.Co., 

217 Cal. App.2d 678, 32 Cal. Rptr. 288 (1963)' Kem.Oounty v. (!&J,atas, 200 

Cal. App.2d 353, 19 Cal. Rptr. 348 (1962). 

attor~'s fees actually incurred were recov rable irrespective of the 

t:lme when the legal services were rendered. ecoto School Diat. v. H • .& 

S. Tile Co., 225 Cal. App.2d 310, 37 Cal. Bp • 225 (1964) •. This 

construction is continued and extended to in lude appraisal fees. Under 

prior law, all other necessary expenses in p paring for trial and during 

trial were subject to a proviso precluding t eir recovery if the action 

was dismissed 40 days or more prior to pre-t al or trial. La Mesa-Spring 

Valley School Dist •. v. Otsuka, 57 Cal.2d 309, 19 Cal. I\ptr. 479, 369 

P.2d 7 (1962). This subdivision provides tha such expensea may be 

recovered without regard t·o the date that the proceediDgwas abandoned 

or dismiSSed. 
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SF.c. 13. Section 1255b of the Cooe of Civil Procedure 
i. amended to read: ' 

12Mb. (a) The compensation and da~ages awarded in 
an eminent domain pro,",cding tiliali draw l~aJ interest from 
the earliest of the following date. : ' 

(1) The date of the entry of jndgment. 
(2) The date iliat flie po ... est<ion of the p perty ~ I;e %Ie 

•• ruielftBeli is taken {)r the damage thereto oc nrs. 
(3) The date after which the plaintifl' ay take posst'SSion 

of the property as stated in an order • fIie jll"isall' te 
take for po"""",,,on. 

(4) If tke amount dctcnn;1Icd to be pro able ju •• t compen
sati... 0" motio.. of a dR.fem1Im! ma "' untler Rutilln 
126.9.05 is uot ""pllsi/I'd belm·e ,·uch. ,/atl1, t c 21.<t day follow
ing tke date of the Ort!". ddermillill{l Nne/; a ount. 

(b) If, after the date that interrst begin til "oerl1O , the de
fendant continueri in actnal poK.~(~i()n of &P PH'tivel1 ~ 
...... """ tt!t<I 'f'!'aIlflI w..... the property or rereive.. re .. t. ",. 
oth.er itlrom,c 1I""fro .. , attribl/tablc 10 the prriod afler ill
terc-st beyinR to arerus, t.hf' valnr of ~ueh po ~....Qon and the net. 
amount of ""eh .. ·nts ",. other ,ncm,,"; . tt!t<I ftI'8lila shall 
be ofl's.t against. In" int.·rrst «tttt ............ ~ ..... fI'!!'i"" 
tike dttt'l)clllfut f!~IHHll~W::' ift ~ ~ fMl ~~ ffttf4.t 
~ i_ .. ",I 'f'!'H1ffi<. 'rhi., .<IIbel,.,-i.";"" shld/. 'lOt apply 10 
intere.d acr.ru..(;.d under Rf'ctimt .t:1G9.0./). 

(0) In/,,,·o .• I, ill"lueling '"t,'rl'.t aeon,.d dn" to po .. ,...
sion m' datlw(li1lG of thr property by th plaintiff prior to 
tire fi1urt ord~J" in contkrwnntion, at/a afl! offsd G(lu':nst ,in.· 
I,'red ,,~ proll;drri i .. subl/ivi . .,um (0) • .• hal be as .... '"",1 by th" 
o .. ,rt rtl tn or th.an by jury. 

-H-
(d) The '~mpcnAAtion alld chuml.gt'-H n rarc1ed in an (·mi-

Ht'11t dnmnin proc!C'rtiinl! ~hllil (·Nl:{(1 to <l w illh~rpNt Oil tht' 
",,"li,'st of thn following (Jat"" : 

(1) As tn allY amot1nt d"I',,,,ltr£1 ImTS ,..111. to Cho.pter J 
(commc"cing will. S,·,'till'll ~ 1.?GH.OJ of Tit'" 1.1. t.he 

C:
'~.. .. dnf(· t.hat toUwh am<'lUlt i~ withdrawn by .he- penKlll: (I:utit1r-d 
~'. theret". or if 'lOt ·,.WlfirawlI, on the dot that J"t/gmenl i., 
_____ ~{lltft:rc{', . 

(.") A.. to "W1l amount tlepo.";!,,,! r.,uallt to Rp.clitm 

I'!~~:j. Ih" tInt'" of wch <irp"";t. f 
(:~) A~ tn any amHll11t. fffl">+ ~:~ ("'(ttt-t* dcpo~it(!(l pmOKlUmt 

tu r,lurptrr S (rOJ~nHf'1Ieill(l ".j/" Sr·l·tioll .... 1:J70.0 I) rJ/ Title 
7.1. tht~ lbtp (If !'ollwh f*t';fi+l"N'~'- d~lJ(j·'tU . 

W 
(f) As to any amoullt paid to th" p" on ,'utitle(\ thorplo, 

t.ho{' {latt- of Mildl pn,ym,pnt.. 
+4+ .j.f flI<' l=>HI ,,...- flI<' ,I, feu;!""! t. #1<", "'*~ ... 

f'+'t'!~i¥t, tt4 ittttt' l~~ flt'~ :+H"jl .f.H. ~ (·tttt ttt- t1~h iH fT!':tf'*'t"- ~ 
ffig ~'t.It<o¥ w~lt 1fip .... 1+ ftt ...... ** ,,f Ute ... . >'t.,,}, t~ ,,""" I-I< .... ~ 
_ iii JNOi<i ...... ~ ~ fIie ilefe,,!leBl; ..... """" el ~ 
~ ~ ftM;e M ~ ~tlll~e!1t. 
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§ 1255b 

Comment. Section 1255b states the rules :that determine when interest 
, 

begins to accrue and when interest ceases to ~ccrue. 
I 

In subdivision (a), paragraphs (2) and ( ) are modified, without 

substantive change, to conform to usage thro hout Title 7.1 (commencing 

with Section 1268.01). Paragraph (4) is adde to reflect the effect of 

Section 1269.05. 

Subdivision (b) is changed to clarify ttng language. Under the 

subdivision, the plaintiff is entitled to ofts t against interest (1) the 

value of possession and (2) the net amount of rents or ·:>ther income 

received, if such rents or income are attribu able to the period after tbe 

o date interest begins t::> accrue. The last 

added to conform to Section 1269.05. 

o 

Subdivision (c) is added to clarify ex! ting law and to specify that 

tbe court, rather than the jury, assesses int st, including interest 

constitutionally required as caqpensation for ossession or damaging of 

property prior to conclusion of the eminent d in proceeding. The subdivision 

also clarifies existing law to specify that t amount of the offset 

against interest provided by subdivision (b) is assessed by tbe court and 

to provide, in effect, that any evidence on th~t issue is to be beard by 

tbe court, rather tban the jury. I 

Subdivision (d) is cbanged to make parag apbs (1) and (3) refer to the 

appropriate statutory pr:>visions. Paragraph ( ) is also changed to terminate 

interest, on entry of judgment, upon an amount deposited pursuant to Chapter 

1 (ccmIlllencing with Section 1268.01) of Title 7,1. After entry of judgment, 

such Q deposit may be withdrawn pursuant to S ctien 1270 .05 • See tbe 

.... 



o § 1255b 

Camment to that section. J'udicial decisions at uncertain as to the time 

interest ceases on a deposit made prior to entt of judgment if the amount 

is not withdrawn. See feople v. Loop, 161 CEIl App.2d 466, 326 

P.2d 902 (1958); compare People v. Neider, 55 1.2d 832, 13 cal. 

Rptr. 196, 361 P.2d 916 (1961). Under 

this paragraph, interest on the amount on depo it terminates on entry of 

judgment even though the amount is less than t award. If the amount on 

deposit is less than the amount of the award, he deposit must be increased, 

on motion of the defendant, under Section 1268. • See Deacon Inv. Co. v • 

Superior Court, 220 Cal. 392, 31 p.2d 372 (19 ). Paragraph {2} bas been 

added to confono. to Section 1269.05, which pe its certain defendants to 

o obtain an order determining probable 

o 

Paragraph (5) has been eliminated as unnece sary. All post-judglnent 

deposits are made under Chapter 3 (commencing ith Section 1270.01) of 

Title 7.1 and, hence, are covered by paragraph (3). Paragraph (5) 

referred to the practice of payment into court pursuant to Section 1952, 

which practice is terminated by the amendment f Section 1952. 
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!"il'~('. l-L K"~'1iof1 1~")7 :d' till' t~(lrl(· j)il Ci .. ';l I'i'il.·,,,··:,,(, 

is. al;L~'J\(l,~d tu l'l'ad: I 
1 ~;)7. (tt) 'l'lH' prnvi ... :.io~ls of P.u't. 11 ctl' U~i:-; '·Odi'. l'.'IHti,'{· 

to IlP\\' t-l'ials. awl ;JP~wal". {':'w~'pt ill so f.r-i.!' l~ t hp'y an' iu{'oll-

.i.teut with the provi.i,ms of ti,;S title, III' Iy to the pr,.,ecU"· 
iHi~S mentioned in this title"1 }.,. e';,id~tl, f- ii'f*tti' tfl.e ~ 
ttteftfi. ttf t:ke ffiHtt' a+ ~ ft~~1l f:! Ll, ttttti f*Ht ~ edH1e .ltiSft 

ttl' tl>e "' ..... w l>tHM +Joe *,,-5 tI>ttl ettMde ... !,'9'';i\"tl 
itt ~ t.wd¥e *'iirtlPe<l ...... AA~ 1*,,; .. tiIf ""'** be 
.,.,..;t,kd. w ~ .. -l"" .j""" jllll"'''¥(\ ...... .!!m.t J*I ..' ....... +Joe jWt>!>-

c"'*':l> ""itghl ttl ... ~+OrlIffi +if ..... ,. ... 1"""'"";"") 
tt"., pi u .. idt tl ffl' HH4iH:l+ ~.~~ #ttFttlt'~ fHtri. iif'...y fUIlI" tttt4- tle-
""'" tlre .......... '" t.'" t...wlffi ...... ... " .......... ~ 
..... ...".. t.f'W .... Itf"fI<'l!l ~ ~ """*' tttttl 4llittg ... """*' ........ ,,~ ......... o;H.I, i.. tift;\' f't'tttt'tI t.Ite ........ 
!qUp!IIt,,,1 HtttlL'"¥"'Ht'Ilt. ~.~ t1hftlt """" """* 
~t+et+r ftl-t ttl o. idl'1ll Y+ ~4ittH-~ tttttl1if1.y fluty. 
"'ttY lte ""I,I;ul ttl IJte l'IlY"" lit ttl' Hte ,.,,"""'.d, tttttl 
IJte _'*"'i'; if .... y .... "''' I"" ..., .... "" ... IJte f'lt>H+-
j.jj!:, 

(b) J.n. aU r.u."'.' wh "" a MW trial /ia" 
the appli,'aJiou of the d.</tlld.u.nj, alUt 
,I{uck trial to ufdain greater l'01ll'P(~'Il..<j(ttio 
Mil> upo" tke first ki'';', the "o..t" of .ue 
ta;u(l ayainst him, 
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Comment. The proviso to Section 1257 wa~ aaaed in 1877 in connection 
I 

with relatea changes to coae of Civil proceamje Section 1254, which aeals 

with possession after entry of judgment. oae Am. 1877-78, Ch. 651, 

p. 109, §§ 1-2. Several subsequent changes t Section 1254 have aeprivea 

the proviso of any effect. See .::H:;:O.::U::;B =L.:.:===F:.!.-.:..:....=;::.;:::=~-== 

Cal.2a 336, 115 p.2a 468 (1941). 

catt1e-guaras remains in Coae of Civil Procea e Section 1251. 

Subdivision (b) is the aEme of Coae 

of Civil Proceaure Section 1254. With respect to the construction ana 

constitutionality of the provision, see .=L:::o:.s..:..:~e::l:::e:.sL....::P:..:.~&:...G::..:.... ~~ • .....::.C:.o:.. • ...;v~. 

<:) ~, 104 Cal. 20, 37 Pac. 859 (1894). 
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Hl':C. l!'i. rrilh~ 7.1 {('{nmueHciH'.!; with s('diQH 12GtHlJ} is 

ad,ied to Part 3 uf the Code or' Cid! l'rQ~' 'dure, to read: 

'J'JTIJ~] 7.1. D1WOSI'r O}' 1'IWIIABl..E .J JST COMPEN· 
SA'l'lON l'RJ01, 'ro ,J{;DGME~'j'; OB 'AINING l'OS· 
SEi-lSlO:-\ pJl.lOn '1'0 ~'lNAIJ .Jt:J)n~iE, "I' 
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§ 1 . 

~ A Title 7.1 (commencing with Se ion 1268), relating to evidence 

in eminent domain and. inverse corylenmation ceed1ngs, -was added to Part 3 

of the Code of Civil Procedure by Section 1 f Chapter 1151 of the Statutes 

of 1965, but Section 7 of Chapter 1151 r B that title on the operative 

date of the Evidence COde (January I, 1967). The content of the repealed 

title is superseded by Sections 810-822 of e Evidence Code. 
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CHAPTER 1. DEPOSIT OF PRoBABLE J~ST 
COMPENSATION PRIOR TO JUDGllEN'1'1 . 
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, 
~> .. -

-
§ 1 

-Comllent. This chapter supercedes eoi of CivU Procedure Sections 

1243.6 and 1243.7 and those portiOns of Seition 1243.5 that relate to 

the deposit and withdrawal. of probable jus compensation. Under this 

chapter, the condenmor may deposit an amc~t determined by the court 

to be the probable just cOJJqlensation W'h1ch ill be made for the takicg 

of the property (includicg ~ daIIage inci ent to the taking) at any 

time after fllicg the complaint and prior the entry of judgment. A 

deposit may also be made under this cbapte after the original entry 

of a judgment in the proceeding it that j nt has been reversed, 

vacated, or set aside by the trial. or appe te courts. i!le deposit 

may be made whether or not possession ot property is to be taken. 

This deposit serves several purposes: Firs it is a condition to 

obtaining an order for possession under Se ion 1269.01, 1269.02, 

1269.03(3), or 1269.05. Second, in most ca ell, it fixes the date of 

valuation. See Section 12498. Third, if e deposit is Yitbdrawn, 

interest ceases on the amount Yithdr8Yn on he date of Yithdre.Yal, 

and interest ceases in ~ event on the amc$lt deposited upon entry 

of judgment. See Section 1255b, Fourth, the deposit is Yithdrawn, 

the Yithdrswal entitles the plaintiff to an order of possession prior 

I 

to judgment. See Section 1269.06., I 

The depos1t to be lIBde.after ,11:IdpeDt ~s not governed by Chapter 

1, but.1s! covered by Chapter 3 (C()I!!IMDcing tth Section .1270.01). 
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1268.01. Order for determining IIlDOmt of probable just 
I 

12&8.01. (a) In any proceeding in emi' ent domain, the 
plaintiff may, at any time after filing the co plaint and prior 
to entry of judgmOl,t, apply ex parte to he oourt for an 
order determining the probable just eompe tion which win 
be made for the taking of any parcel of pr perty included in 
the complaint. Sueh application may also be made after eutry 
of judgment in the proceeding if that . dgroent· has been 
reversed, vacated, or set aside and 110 other 'l1d!(ment has been 
entered. Upou.lI1Ieh application the court n make and enter 
its order determining the amount of such robable jWlt com-
pensation. 

(b) At any time after the making of the rder, the plaintiff 
may deposit the amount specified in the 0 er. S,wh deposit 
may be made whether or not the plaintiff appli<'>l for, or is 
authorized by law to apply for, an ordor for pos,res.ion. 
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5,-. 

§ 1268.01 '~ 

Oamment. Section 1268.01 restates th~ sUbutance jf C~e jf Civil Pro
! 

cedure Section 1243.5(a). In contrast withithat section, however, the 
! 

application and deposit lIBy be IIBde without I regard to an order for posses-

sion. See the initial Comment to this chaptfer. 

The words "a~ parcel of .property . ..1n~ded in the caqplaint" have 

been used to !!BIte clear that a deposit IIBY ~ made for one parcel only even 

though, under Code of Civil Procedure secti1n 1244, several parcels my 

be included in the one complaint. Su riOJ;' Court 188 

As used in this section and tn this r, "compensation" refers 

to all elements of compensation, includillg- e value of the property actuall7 

~k;en and, any severance or othel' daDiagesles ·those speeiai benefits, if 

any, that are requ1red'to be offset against uch daJm.gee. See Code of Civil 

Procedure Section 1248. The phrase is also ntended to coincide in II!pf!nfng 
~ . . . . ~ 

with the phrase "just compensation for such t and a~ daIDBse 1nci~ 
thereto" in Section 14 of Article I of the IIBt!tu.tion Of California. 
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0.- .~ __ .,..-. 

1268 .02. Increase or decrease in amount of ~e,posit 

1268.02. At any time after th" "ourt made an order 
. determining the amount of probable just compensation, tbe 

court may redetermine the amount upon m tion of the plain
tiff or of any party having an interest in the property for 
which the deposit is made. If the court redetermines the 
amoUllt after entry of judgment and bel that judgment 
has been reversed, vacated, or set aside, iL shall redetermine 
the amoimt to betbe amount of tbe judgm t. If the plaintUf 
has teken p088$ldon or obteined an order or pollSeB8ion and 
the court, on redetermination, determines .. t such amount is 
larger than previously determined, the eo rt shall order the 
amount previoUlJiy deposited toDe increased aeoordingly. After 
any amount deposited pursuant to this cha r has been with
drawn by a defendant, the court may not r etennine probable 
jrult compensation to be 1008 than tbe to amount already 
withdrawn. 
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§ 1268.02 

Comment. Section 1268.02 restates the s~stance of Code of Civil 
I 

Procedure Section 1243.5(d) except that refe~ce to the order for possession 

is eliminated. As to the duty of tbe Plainti,f and tbe powers of tbe court 

to maintain the deposit in an adequate a:mount,1 see G. H •. Deacon Inv. Co. v. 

Superior Court, 220 Cal. 392,31 P.2d 372 (1 34); Marblehead Land Co. v. 

Superior Court, 60 Cal. J\pp. E~, 213 Pac. 71 

Section 1268.08 provides for recovery of excessive witbdrawal 

after final determination of amounts in the ent domain proceeding. No 

provision is made for recovery, prior to sucb inal determination, of any 

a:mount wi tbdrawn. 

4.,.. 
. ___ ~ __ c_'-_,, __ ~."-'_-,--_b-~_< 
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1268.1)3, Sez'Ti(:e of' not,ice of geppsit ==.:.-.- ! 

i 

Ij~68,U3. If tile pJaiJltjff depos.its the., .ount detennined by 
th~ court, the pJaintitf .ba;1l serve a ,til)' 'ee that the deJK>Sit 
Ita. been made on all Clf the other Jmrti to the prooeedillg 
who ha'l'e an iotet •• t 'in Ihe proper1y f which the deposit 
was mad". Se ,-vie • .of 8lI,clI Dotice ,hall be lade in th e m&Dilll!2' 
pr.~ided in Section 1269,"4. for ser"i.e f lin (Il!lex for pos
.fO..'Bion. Service of an ord ... f,,~ JlOI<,e n that _ite. the 
IIIOOlJn~ deposite(i purs 11lIJlt t.o this clLfip:l is sufficient ~om. 

, piinllCe with the ".qui.remerr!: of thig ,,'M,iol 

I 

I 

I 

-' 
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§ 1268.03 

Comment. Section 1268.03 is new. It reiuires that notice of the 
I 

deposit be given in all cases to facilitate wfthdrawal of the funds by the 

defendants. 
! 

Sections~9.01 and 1269.02 require that linformation respecting the 

deposit be recited in any order for possessio under one of those sections. 

This section dispenses with separate notice 0 the deposit it such an order 

is obtained and served. 

~ 
'_k 
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1268.04. Application ~or withdrawal of deposit 

1268.~4 .. (a) Except.as provided in • bdivision (h), after 
the plaintiff has deposIted the amount determined by th 
cObirt, any defcu.dailt who has an interes in the property fo~ 
w. ch the deposIt was made may apply to the eourt for the 
wlth?ra:val of all or any portion of the R ount deposited Th 
~ppheatIOn .hall be verified, set forth th applicant '. ini.eres~ 
!th the PI"?porty, and roque"t withdrawal of 1.1 stated amount. 

~ apphea" t shall serve a eopy of tb application on the 
plain tiff. 

(b) Application for withdrawal after entry of judgment 
shall. be made under the provisions of S·tion 1270.05 unless 
the JU~6'1llent has beeu reversed, vaeated, or set aside and no 
other Judgment has heen entered. , 
camnent. Section 126tl.o4 resta es existing law. It 

is derived from Cede of Civil Proce Section 1243.7(a) and (c). 

the ,j ndgment entered has 

not then been reversed, vacated, aSide, application tor 

withdrawal is made under Section .05, rather than under this 

section. 
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"1268.05. Withdrawal of depoait 

1268.05. (a) Subject to subdivi,ions (0)' and (d) of this 
section, the COllrt .. hall order the amount requested in the ap
plication, or such portion of that amount as tbe applicant may 
he entitled to receive, to he paid to the "ipplicant. No with
Mawal ""'y be orderen ~,llltil 20 day" aftet service of a copy 
of tI," appiication 0" the plailltiff, or un~il the time for all 
objootion~ has expircd~ whichever is later. 

(b) Withb the 21)·day period, the plaiJ1tiff may file objec
tions to withdru wa 1 on the g ['011 nds : 

(1) That other partie, to the pr,aceedin.t are known or be
lieved to ha vo inter""t.; in the property; or 

(2) 'rhat an nndertakiug shotdu be filed the applicant as 
provided in Buhdivu.ioll (e) of this ~(lt~e,:o~r~jin~ItSection 
1268.06, or tbat the amount of such au or the 
sureties thereon are insufficient. 

(e) If an objection is iliad on the I'>,',mu'l' 
are known or believed tn have in lerests 
pJaintiJf shall serve or attempt to Ilerve 
notice that they may aPlwar within 10 --, r. ::-___ _ 
and objeet to the withdrawal. The 1I0tice 
ties that their failure to obj ect will 

righta against the plaintiff to the extent the, amouut with
drawn. The notice shall be served in thhle~~rc::':,~~, provided in 
subdivi.,ion (e) of Section 1269.04 for 8< an order for 
possession. Thc plainti1f shall report to (I) the names 
of parties .erved and the date. of (2) the names 
and I .. ,t knuwn adtlre"",," of parti,'. who neither appeared 
in t,ho p,,"'ee<iing nor been .en·cd with and whom the 
pw.intilr ';v"s unable to serve may 
serve pl1rties whom the plaintiff has to serve. 
Parties .. rved in the manner provided (e) of 
Section 12ti~.04 shall have no "Iaim the plaintiff for 
compensation to the extent of the withdrawn by all 
applicant.;. 1'he plaintiff .I,al! relllain to having 
8" int"rest of ."col·d who arc not but if such 
liability is ~.ufor"ed the plaint.iff sllbrogated to the 
rights (If b'uch pMti"" under Section J;""".U~. 

(d) Jf any part~· objceta to the wij;l1drfl!lo,al. 
tiil' so r'''luC"ts, the court shall delt~r:miJn<} 
amount. to be withdrawn, if any, and by 

(e) If tI", court detennille" IllBt an is entitled 
to withdraw any portion of a deposit party eJaims 
or to which another person nmy he court may re-
quire the applicant, before withdrawing portion, to file 
an umlertaking. The unnetteking sball payment to such 
patty or person any amount that exceeds the 
amount to which t.he applicant is fInally de.termined 
in the emillent domain procooiling, with legal illtC1'est 
from the date of its withdrawaL If is permitted 
notwithstanding the lack of personal application 
'for withdrawal upon any pl1rty to the court 
may al:;o re'luire that the nn~.rt~khlI' ll~t;~ti~~i:~~' plaintilf 
ai,'Ilin.t any liability it may incur" (e). The 
uud"rllikiug shall he in such amount as fixed by the court, 
but if executed by an admitted surety the 'amonnt 
shan uot exec",l the portion claimed by claimant 
or appcal'iug' to be1ul1g to another the undertaking 
is executed oy ,wo or more approved by the 
court, the amount .hall not .","eed portion. 

(f) lJnlcssthe undertaking is primarily because 
of an issue ao to title between the and another party 
or person, if the undertaking u. admitted surety 
iu,urer the applicant filing the i. entitled to 
recover tbe premium paid for t1w but not to ex-
cooil 2 percent of the fat,e value ... a 
part of the r<JCllv~rable costs domain proceeding. 



o 

o 
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Col!Iment. Secti:)n 1268.05 is based 0$ Code :)f' Civil Pr~ure Secti:)n 

1243.7(a), (c), (d), (e), and (t). Unlike I the section Oil which it is 

based,Section 1258.05 (1xs not f'()rbid lflthfroWcl. :)f' 'Jr.'!! J?O.ri4cn 0f' the 

deposit if' notice of' 'j;he application canna be persoMJ]y served upon 

aJ.l parties. The section permits the c 

as to withdrawal. in such cases and as to 

taking. 

to exercise its discretion 

requirement of' an uIlder-

Nothing in this section preclUdes wi t*ralral of' the deposl. t upon 

stipulation of' aJ.l parties having an inte st in the property for which 

the deposit was made. 

Subdivision (t) has been added to pe t recovery of the bond 

premium as costs in the proceeding unless t e necessity for the under

taking arises pr1DBrlly from an issue of ti e. For use of the same 

distinction in assessiDg the costs of appo See 

Code of Civil Procedure Section 1246...J.;-.:::.Pe"""";;:;;..""""",,..:::.:;..:;::;;;.r, lBl cal. App.2d 

312, 5 cal. Rptr~ 247 (l960). 

~ -- ~ . -- . "-'-
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1268.06. Security when amount in exces~ or original deposit 
is withdrawn 

I 

1268.00. (a) If the amount ori~.jru'lly dopa";!e,} is in
. creased pUrKuant to Section 1268.O'J and the total amount 
sought to be withdrawn exceeds the &mou t of the original 
deposit, the applicant, or each applicant if there are two or 
more, .haU file au undertaking. 1'he unde • ng shall be in 
favor of the plaintiJf and shalI sooure r payment of any 
amount withdrawn that exceeds the amount which the appli-

cant is entiUe<1 as ilnalJy determined iu th eminent domain 
proceeding, to~'CtJlOr with It'gaiilllerest fro the date of its 
withdrawal .. If the undertaking i8. execute by an admitted 
surety insnrer, the undertal<'ing .malI be' the amouut by 
wbich the total Bmount to b. withdrawn ex ceds the amount 
origiually th,.·pw.;itetL 1£ exoeuted by two ( 'more :mfficient 
.ureti,," apllI'ow,d by the court, the un,ler king .hall be in 
douh]<' Stlch urn aunt.. 

(b) If ihere are two or more applicants, he applicants, in 
lieu of filing ""para!e uudertaking'S, may joi Illy file a single 
underUtkitlg iu the amouut re<luired by sub 'vision (a). 

(c) The plaintiff lI11IY waive the uhdcrta ing required by 
this section or may cotlseut to an ulldertakin that is less tban 
the nnlOuut stated b.,,· thj.l;. :o;edioll. 

(,I) If th" underUtking is executed by au admitted surety 
in1:<inrer, the appJieunt filing the undertaking may recover the 
pl"!'IDitlID paid for the undertaking, but not exceed two per
cent of the faee value lit' the undertaking, as part of the re
covt·rable cost.s in t11e emillcllt domain pI'occcdi Ig. 

CClllDent. Section 1268.06 is the tune in substance as 

subdivision (b) or Code of Civil Proc dure Section 1243.7. 

Withdrawal by one or more defendants f an amount in excess 

of the original deposit is possible i the deposit has been 

increased as provided for by Section 268.02. 
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. 12!i$.07" If any pOl'tion of tho monty deposit.od pnrsnant to 
thi, chapter Us withdrawn, the reeeiPtif any such mOlley shall 
c()nstitnt~ a wai"'pr by OPl~l'utinll of law of all daims and 
d('feJ~N:.-'S ,jn favor of UH,~ pt'l'l'iOIl.S r&.'l"iv', 19' such paymc!lt exenpt 
a dam} illr gr(~.ater .~umP(·l1!'W.tlOll. All, amount l!!i(} pilla to any 
party shall b<~ erelliteu upon the jl.l gnll'nt in the emi~~nt 
d.omain pro(·{"eding. - I -. ". 

I 

Comnent. Sec"tion 1268.07 re 'oates the substan~e of 

subdivision (g) of Code of Civil 

• 
In addition to waiving claims and 

clalm to greater ~OIJi>ensation. wit 

also entitles the :plaintiff to an 

Section 1243.7 • 

other then the 

~ of the deposit 

er for possession. See 

Section l269.06. Cf. !.Pe~=~~~t:::ie~r:=re:::!z. 207 Cal. App.2d 

759. 24 Cal. IlPtr. 7bl (1962). 
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1268.00. Rep~nt of amount of extess withdrawal 

120H.OH. An,Y nrummt. withdntWH by a IH rty in (':xcrf:..~ of the 
amOllll\ to wJj:,h ]'" i. entitl .. l a.. finally determined in the 
eminont ,tomllin proe,,,din~ Khall he paid t the party entitl,,() 
to ~lH'h umolillt, t.'igt·1hl'I' with l{'~;tl inf-t'rr- t from Ow rliltf' of 
it.~ wit.hdrawal. The ('ourt in whieh t.he eI inent domain pro-
1'A:>('(Hllg i:-; 'Iwlltlitl~~ :-;lial1 ('tJ1.\·r jtidgllH'nt c~oruillgJy. If tile 
j w1h"11teHt. is Hnt paid wHll in ao daYK after its t"utry, the court 
may, 011 motion, enter jwl~"lleJ~t against t {~ sureties, if any, 
for H,wh amoHnt and int4~rcSt. 

• 
Canment. Section 1268.08 rest ~es .tbe substance o£ 

subdivision (h) of Code of Civil P ocedure Section 1243.7. 
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1268.09. Amount of deposit or withdr4'm1 inadmissible in evidencl!l 

(e) 

12(iS,W}. Neith{'r the ammmt d~positt·~ llor any amo~t 
withdrawn pUl'"lU.nt to tid, ehnpt"r "lIKIJ.," given in evidence 
or referrecl to in the tria1 of t.lu~ j~~lIe of eo pensation. .. , 

, 

C=ent. Section 1268.09 resta.tes the substa.nce 

o~ Code o~ Civil Procedure Sectiaf 1243.5. 

• 

of subdivision 
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1268.10. Deposit in State Treasury uqless ot~rwise required 

1268.1(1. (a) WI",n moncy hi drpo"ite<j as provided in this 
cbapk'r, the court sball or(It'r the money i· be ill'posited in the 
State 'l'r.pa~'l1rY or, npun ''fTitteu l'€{jlwst ).t: thC" plain1-itf f:l~d 
with thr. dl~pOSjt., ill th(' eonnty treasury. l~ money is dCP05olit.ed 
in the Stnt.r Tr('Il~ury pUfto;Unnt to this section, it shan be 
held, inV('Kted~ drj.)n~it.f'(l. nu,' dishui5t'tl· the mannt~r sped· 
ficd in Art;e]. 9 ({'omlllrneing with Sedio 16425) of Oilapt"r 
2 of Part 2 of Oivi,;on 4 of 'ril1e 2 of tl r a,)V!.rnment Code, 
awl int-'~r(\St f1<l.l'nNl or nthl~r ltwr<'ml"nt (~~ ivC"d from its il'lVeHt~ 
mC"nt. !-;hall be npp(}rtinncd and tlii;.hUl;'l'tl II the nuumer spoei-
fiN1 ill that artiele. 

(b) As 1)('tw.rn the parti"" to the pr "ceding, money de
posite,1 pursuallt to this ehllpter aIlall rel in at the risk of the 

defendant by order 
plaintiff nntil paid or made payable to t 
of the conrt. I , 

• 

Ccmnent. SubdiVision 1268.io is the 

same in substance as Code of Clvi Procedure Section 1243.6. 

Subdivision (b) is based on the . ~st two sentences of 

subdivision (h) of Code ;)f Civil edure Section 1254. 
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1269.01. Possession by public entit~ ~or right of way or 
reservoir 

1269.01. (a) III .my proeeeoing in emiuellt oomain brought 
by the stat.e or a tounl.y, r:ity, liio..:trict, or OfEcr publi~ entity 
to RC<luire (1) any right of way {)r (2) Jail" to he uS<...J. for 
!"e"crvoir purp",e", the plaintiff may take lOsse ... ioll of the 
property or prupt~l't.y illier('st in aCt.'urdalwe ith this section. 

(b) At ally time after filing tho complaint nd prior to entry 
of jud.~m"Jtt, the plaintiff umy apply ex par to the court for 
an order for poss<ssioll. SIH:h aplllieation a so may be made 
after entry of jLltlf(IU"llt if that judgnl<'llt h • been reveneo, 
vacated, 01' tK!t aside and 111.1 other jUd~lUe.Ut as been entt~rf'.d. 
'l'he eonrt ,hall ullthoriz" the plailltiJf to take p"""eBSion of the 
properly if tlll' eourt determine" that the plai tiff: 

(1) Is elltith~l to take the proP""!y by emi lent domain; and 
(2) Us. dep""i/od probable ju.1 compen .... 'on in accordance 

with Chapter 1 (c()Jumclldug with S."tiou 12 8.01), 
(e) The order for pos.",,,,,,ion shall: 
(1) Recite that it !la.. I"!t'l~ mnde lII1<lor this section and 

Article T, Section 14 of til<' Con,titntioll of alifornia. 
(2) De"eribe tile property amI the estate or interest to be 

acquirc~, whid) ~cR"ril'tiou lIli~y be by refe ence to the com
plaint. 

(a) State the pur!>o"" of the condemnatio 
(4) State t.he amount dCpoHitcd as probs Ie just compensa

tion in Ilccordanec with Chapter 1 (common ing with Section 
1268.01). 

(5) State the dale ,,(tm: which the plainti is authorized to 
take po"".,,",ion or the property. Un1."" the plaintiff reqn~st" 
II Jat"r date, s"eh <late .:Imll be th,' carlie t date on wbich 
tbe plailltilT would be entitl",1 !o take poome . ion of the prop
erty if ""rvi,'c were made under Sc"lion 126 .Ool on the day the 
order lS made. 
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Comment. This chapter provides for orders for possession prior 

to judetlent, !i.Ild sUpersedes Code of C1 vi Pr:cedure Sections 

1243.4 and 1243.5. Orders for possessio subsequent to J"dgment are 

governed by Chapter 3 (cOllllllencing with S ction 1270.1). Subdivision (a) 

of Section 1269.01 restates the substanc of C~ Of Civil Procedure 

Section 1243.4. The words "the state or county, city, district, or 

other public entity" have been substitut for the words "the state, 

or a county, or a municipal corporation, r metropolitan water district, 

municipal utUity district, municipal wat r district, il.ra1nase, irrisa-

tion, levee, reelame.tion or water conse tion district, or similar 

public corporation." The new J angllage ~:QIIIJ1fIsses all proceedings by 

governental entities, agencies, or office s to acquire rights of way 

or lands for reservoir purposes, 'Whether e interest to be acquired is 

a fee, easement, or other interest. 

Subdivision (b) restates the substan e of subdivision (a) and a 

portion of subdivision (b) of Code of Oi Procedure Section 1243.5. 

The ex parte procedure for obtaining the 

continuation of existing law. 

Subdivision (c) is the 8fII!Ie in subs ce as Code of Civil Procedure 

Section 1243.5(b), except that the requir nt that the order recite its 

authority has been added. The requirement is intended to avoid confusion 

with similar orders obtained under Section 1269.02. 

With respect to the appellate relief val1able as to orders for 

possession, see the IJrtIAent to Section .02. 
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1.269.02. 
is conclusive-
Possession where plaintiff's tetermination of necessity 

12(;9_02. (a) fn any pmoeed'ng- in cjninent domain in 
~hich the re:solutiol1, ol"',liwt.H(·(~~ or (If'ela,ra~ion of tile plaintiff 
IS made CmWhltiive cvi<lf'lh'e of the public )~e.cN~:.;ity for takillO' 
the property (whether b), Rubdiv"ion (2~' ,,1 Code of civil 
~r<)"e'lur" Section.1241 or by a .tatnte .ap UeabJe to the par
tlCu11lr- agclwy, entJt,V, or ofiwC'r}, the pJamt if may take pCl~("H
sinn of the prop!::rty 01' pl'opertv interest u accortlance with 
ill i:-; seetinn. ~ I 

(b) At an.v time after fIling- of th" com laint and prior to 
the entry of jlldp:nwllt. the plaintiff may ap Iyex )larte to the 
eOllrt for an order for pOS""""on. Sneh a)lp cation also may he 
made afrer enh'y of ju<lg-m.",t. if that jud' ment has been re
Vt~rSf'd, vaClLtf~,l, or s(>t a.o;,;jdt~ and no other lId~ent has been 
ent~red. The conrt .ha~1 authoriz" the pia ntiff to take pos_ 
sessIOn of tne properly ,f the court i1ctermi .. that the plain
tiff : 

(1) Is entitled to take the property bye 'nent domain; 
(2) Has adopted or made a resolution, 0 inance, or declara

tion tbat is coneiu,ive evid~Jee of the pnbli neecssity for such 
taking; and 

(3) Has deposited probable just compen tion in accordance 
with Chapter 1 (commencing wi~h Seetion 268.01). 

( e) The order for pOllScssion .hall: 
(1) Recite that it 111\., been made under is seetion and refer 

to the resolution, ordhJanee, or declarati n authorizing tbe 
taking. 

(2) Describe the property and the ",fa or interest to he 
acquired, which deReription may be made y referruce to the 
complaint. 

(3) Atate the pnrpoo. of the conoemna!i, n. 
(4-) Atate the amount doposired in &ecor anee witb Cbapter 

1 (commencing with A.etion 1208.(1). 
(5) State the date aft .. whidl tI'" plain iff i. authorized to 

take pnssc .. ion of the prof1~rty. {Tule .. t " plaintiff requests 
a later rlat., "Dcb date "IJaII he the carlieR rllLt. on whieh the 
plaintiff wonld be entitlerl to tak,,_ p""",,"8io of the property if 
"TV;ce wcre made under A~ction 126!J.04 0 the day the order 
i. mado_ 

(d) At any time within 20 ~ay" after 'ng served with an 
orM.r obtained pursuant to I-his section an~ owner or occnpant 
of the property may nwvc for" stay or v ' tion of the order. 
On "ueh motion the "Ol1rt shall: 

(1) Stay the eticct of the oruer if Il,e " 1I"t rlet<'rmines that 
the hardship to the owner or O<'cllpant 0 having posses,rion 
take_n clearly outwri/th. any neNI of the laintiff for earlier 
po""""ioll. I'lnch stHY 8)"']] he for a "'a8n ,bl" time, but shall 
not exceed 90 day~ from ~h~~ flat(l uf :-;(~r l<:'e of t.he original 
ol'tler for po:;.;sr$:-:;ion 11p0I1 th~ mO'\'ing party 

(2) VIIMle the ord,', jf tloe court det~r ineg lllat the )llain
tiff is rIot entitled to bIke tl", property by emineu! domain or 
that. tllc takin~ is not pl'oyith'cl fur by a r ~()lu1iQn, ortlillance, 
or declaration t1111t i. conelusive evidence f the public n""""" 
sit.y foT' the takiup;. 
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if: 

comment. Section 1269.02 is new. 

Subdivision (a) , Section 1269.01 pNvicj.es for possession prior to 
, 

judgoent if the taking is for right ::>f WB:j" ot reserroir pUI'J?::>ses. 
I 

Section 1269.02 provides for possession priot t::> judgment--Whatever the 

purpose of the acquisition--if the proceed! is authorized by a 

resolution, ordinance, or declaration that s concJ.usive evidence of 

the public necessity for taldngthe prope • These two seotions and 

Section 1269.03 are not mutually excJ.usive. In a proceeding falling 

within more than one of the seotions, the 

section under whicll to obtain possession pr or to judgment. 

Subdivision (2) of Code of Civil Proce Section 1241 and other 

statutes give a conclusive effeot to the re olutions and ordinaXlces of 

various public entities. Under these sta 
the procedure stated 

in S&ction J..269.02 is ava,1 1abl e to the f:o.LJ.P'r:LIl1& agencies and entities: 
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S'llATE OF CALIFORNIA 

AGIlICt 

University of california 

state Pub. Works Ed. 

state Bowling eoam'n 

State Lands Coun'n 

state Bwy. comm' D 

cal. Toll Bridge Au th • • 

STA'lUTE 

EWe. emf § 23].52 

§ 15855 

• CODE § 34878 

sm. & s. CODE § 103 

• CODE § 30404 

Dep't of Water Resources WATER 

Dep't of Water Resources 
(Central valley Project) 

state RecJ.am. Ed. 

LOCI\L PUBLIC Elfrrrms 

County 

City 

... ~ .. 

CODE ClV. PROC. § ]241(2) 

GOVT. 
(Park a 

STB. & 
(Street 

• CODE § 4J.89 
ning Act of 19(3) 

S. CODE § 6]21 
nt Act of 1911) 

• CODE § 11400 
Mall Law of 1960) 

§ 3B081 
Playground Act of l909) 

s. CODE § 4189 
Ding Act of 19(3) 

S. CODE § 6121 
nt Act of 1911) 

STS. & S. OOOE § 11400 
(Pede.t n Itlll laY of 1960) 
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I • 

lCCtIL FUELIC Eh"TITIES (COJltil:.UE; cl) 

Elfl'I'l'f 

City 

O'DIEB PUBLIC ENTITIES 

County Sanitation Dist. 

Irr1aatlon Diat. 

Public Ut1l.lty Dist. 

Rapid Transl t Dist. 

Sanltary Dist. 

Scll;,;,l Dist. 

Tr:msit Dist. 

l'1rlter Di st. 

lIarbor Improvement Dlst. 

Harbor Dist. 

Port Dist. 

Recreational BIlrbor Dist. 

Rlver Porj; Dist. 

Slllall Craft Harbor Dist. 

San Diego Unified Port Dist. 

Joint Jemi. Sewage Disp. Dist. 

Rqiona1 Sewage Disp. D:st. 

-64-

ST.AWTE 

81'3. & ~'YS. COm: §§ 31590, 31592 
(Acquisttions for parking districts), 

WA:.:ER iii § 7J.694 
(!oimic1 1 Water District lAw of 1911) 

APP. § 2Q..12(7) 
1 water District Act of 1911) 

• FROe. § 1241(2) 

• PROC. § 1241(2) 

CODE C • FRoe. § 1241(2); 
PUB. UT. L. CODE § 16404 

CODE C • PROC. § 1241(2) 

CODE'CF PROC. ~ 1241(2) 

CCDE crv puce. § 1241(2) 

CODE cI'll pucc. & 1241(2) 
I 

CODE crvf PRCC. § 1241(2) 

• N. cem § 1S117 

CODE § 5900.4 

CQDi,:' §, 0076 ' 

CODE § 6296 

CODE §§ 6590, 6593, 
:re'Pea;.ed ) 

CODE § 6896 

CODE § 7147 

CODE APP. § Z7 

EEALTH & SAF. CODE §§ 5740.01, 
5740. (repealed) 

HEALTH & SAF, CODE §§ 5991, 5998 
( ed)' 
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OTHER H .. :aLIC ID1TITD,S (continued) 

EIlTI'J7Y 

Regiorul PIU'I;: Dist, 

Regional S!l'~reline Pa;."k and 
Recrc~tion Di&t. 

)lmicipal Utility Dist. 

'iTan:;i t Diat. {lU.1IlIIe&. or 
()(;ntra Costa Counties) 

STAroTE 

PUB, REP. CODE § 55112 
I 

PUB. • CODE § 5722 (repealed) 

FUll. U IL. CODE § 12703 

1'1.113., u • CODE § 25703 

S.F. ray Al'eJ. Rapid Transit DiGt. PUB. U IL. CODE § 28954 

Orange County Transit Dist. PUB,;,. CODE § 40l.62 

Stockton l'(et;:OOIJOlitan Tl.'ansit PUB. CODE § 50162 
Dist. 

f~rin County 'ITansit Dist. PUB. r.ODE § 70162 

San Dieg~ C~unty Trousit Dist. PUB. 

Senta Berbara MetrJp~liten 
Transit Dist. 

Los .t;.ngeJ.es MetrOpolitan Auth. 

PUB. 

PUB. 

Fresn~ f,lt;tro:x>Utan Transit Auth PUB. 

§ 4.7 

• CODE APP. 2, § 6.3 

West Erly Rapid Transit Auth. 

Joint IDllmmy Dist. 

Bridge & liisln:a~' Diet. 

Parking Dist. 

water Repleni~nt Dist. 

.AJnarican River '. Flood Control 
Dist. 

Antelope Valley-East Kern 
'Watel' Agency 

PUB. § 6.6 

STS. IiWYS. CODE § 25052 

S'IS. IHYS. CODE § 27166 

STS. HWYS. CODE § 35401.5 

WATER CODE § 60230{ 8) 

WATER CODE APP, § 37-23 

WA CODE APP. § 98-61(7) 

I . 

Crestllne-::ft:':'''' A.~·c.·,:head W.A~ C.ODE API'. § 104-11. (9) 
Water Agency 

Desert water Agency WI< CODE APP. § 100-15(9) 

Donner Summit Public Utility Dist. WAT CODE API'. § 58-3 

lAssen •. Modoc county Flood WA CODE APP. § 92-3(f) 
COnt. & 'Water conserv. Dist. -65-



~ .. 

~ 2269.02 t? : .~ 
0'.mER PUllLIC ENTITIE3 (continued) 

: .~ 

-. 

0 ENTITY STA'lUTE 

Mendocino County Flood Cont. WATER co$ APP. § 54-3(1') 
&: Water ConserV'. Diet. 

Metropolitan Water Diet. WATER APP. § 35-~(5) 

Morrison Creek )?lood Cont. Dist. . APP. § 71-3(1') (~led) 

Olivehurst PUblic Utility Dist. AFP. § 56-3 

Orange Co:.mty Watel' Dist. AFF. I § 40~?(8) 

Pllmias County Flood Cont. APP. § 88-3(1') 
&: water ConserV'. Dist. 

Sml Dicg:> CJunty Fl::Iod C:mtr:>l APP. § 105-6(12) 
Dist. 

S:u1 G:>rg:>nio Pass Wo.ter Aecncy APP. § 101-15(9) 

San *teo COUnty :&'lood Cont. Dist. -':A'i'EF CO AFP. § 87-3(8) 

Santa Cruz County Flood Cent. APP. § 77-24 
&. Water CenserV'. Dist. 

0 Sierra County Flood Cont.&. WA'.fER APP. § 91-3(1') 
Water Censerv. D1st. 

Siskiyou County Flood COnt. APP. § 89-3(f} 
&: Water COnserV'. Di.st. 

SOnoma County Flood Cont. APP. § 53-3(t) 
&: Water CenserV'. Diet. 

TebIlma County nood Cont. WATER APP. § 82-3(f) 
&. Water Conserv. Dist. 

Upper Santa CJ.ara Valley water APP. § 103-15(7) 
Agency 

vallejO Sanitation &. Flood WATER APP. § 67-23 
Coni! • Dist • 

Yolo CountN Flood COnt. &. WATER APF. § 65-3(1') 
water Oonserv. Diet. 

Bethel Island MunicipU cal. Ste. e. (1st EX. Sess.) 1960. Ch. 22, 
. Improvement Diet. § 80, p. 333. CAL. GEN. lAWS ARB. 

Act 5239 (Deering SUpp. 1965) 

0 Embarcadero MunicipU T.mprovement Cal. sta s. (let Ex. Sess.) 196O. ell. 81, 
Dist. § 81, p. 447, CAL. GEB. IAW8 AlUf. 

Act 5239 (Deer1l'lg SUpp. 1965 ) 
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OTHER FUBLIC ENTITIES (Continued) 

EIfl'ITl 

Eetro MUnicipal Improvement Dist. 

Fairfield-Suisun Sewer Dist. 

Quada11lpeValley Municipal. 
Improvement Dist. 

Montalvo Mmicipal Improvement 
Diet. 

Mt. San Jacinto Winter Park Auth. 

Solvang J6m1cipal Improvement 
Diet. 

STATUTE 

Cal. Stat . (1st Ex. Sess.) 1960, Ch. 82, 
§ 81, p. ,CAL. GEN. lAWS ANlf. Act 
5239d (De ring Supp •• 19(5) 

Cal. Stat • 1951, Ch. 303, § 44 p. 555. 
CAL. GEN. LAWS ANN. Act 7551& (Deering 
SUpp. 196 ) 

Cal. Stat. 1959, Ch. 2037. § SO, p. 4710, 
CAL. GEN. rAWS ANN. Act 523911 (Deerillg 
SUpp. 196 ) 

Cal. Stat. 1955, Ch. 549, § 45, p. 1018, 
CAL. GEN~ LAWS ANN. Act 5239& (Deer1ng 
Supp.1 ) 

• 1945, 01.. lollo, § 4.9, 
L. GEN. lAWS AlIlf. Act 6385 
pp. 1965) 

" Cal. stat • 195J., Ch. 1635, § 45, p. 3680. 
CIIL. GEN. rAWS ANN. Act 5239 (Deering 
SUpp. 196 ) 

The procedure wUl also be availllble to other entities or agencies 

Whose resolution or ordinance is mde conclu ive evidence of tbe public 

necessity for taking the property. 

Subdivisions (b) and (c). These subdiv sions are patterned after 

COde of Civil Procedure Section 1243.5(s) a (b). 
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§ 1269.03 

Subdivisi~n (d). This subdivisi~n pr~vide~ a new pr~cedure by which 

the pr:lperty ~wner nay contest the Granting of ~he ·order for possessi~n. 

F:>r the S:lUrce of this provision, see Rec=cnd tim and Stu 

to Taking Possession and Passage of Title in s, 

3 CAL. LAW REVISION COHM'N, REP., REC. & STUDE , 13-"(, B-14 (1961). See 

Ills·;) Darbee v. Superior C:>urt, 138 Cal. App. 71 , 33 P.2d 464 (1934). 

An appeal may not be taken frJm an order uthorizing or denying 

possession prior to entry of judgment. 

are the appr:lprio.te remedies. See central Con 0. Costa Sanit Dist. v. 

Superior Court, 34 cal.2d 845, 215 P.2d 462 (150); Weiler v. Superior 

Court, 188 cal. 729, 207 Pac. 241 (1922); S erior Court, 208 

Cal. App.2d 659,25 Cal. Rptr. 363 (1962); of Sierra Madre v. 

Superior C::rurt, 191 Cal. App.2d 587, 12 CIll. • tr. 836 (1961). H::rwever, 

the order for possession following entry of ju ent is an appealable 

order. San Francisco Unified School D""i:.:s:.::t.::.. _v'-":....:r=;,..,:;= 123 Cal. App.2d 

668, 267 P.2d 349 (1954); Housing Auth:>rit v. Forbes, 47 Cal. App.2d 

358, 117 P.2d 722 (1941). These rules have n'~ been ehanged in connection 

with this section, or w:1.th Sections 1269.01 1269.03. Existing writ 

practice, rather than appeals, is c:mtinued a to ·:>rders mn.de under 

sUbdivision (d) ::rf this section and under scctton 1269.03. 



1269.03. P::>ssession in other cases 

12r,n.na. (a) In allY vrocee<ling in eminent domain 
bronght. hy n.r on b~ha1f. of lilly pnh1i(~ entit.y, publie utility, 
{',ommOll earrwr, Of ]1nhh(~ scrvit'e eorlxtration to aequire any 
property or projl,,,ty intor?t, thn pl>lintiff may obtain an 
ordcl" for P"S»('};:-ilOB of tlw pmp('rty -or property interest in 
fi,('e'(lrflalll~c with th-h: ~;(>i~t~OH. I 

(h) ,\ t '~n.y tin'" nftor mj~~ tl,,' oompllunt and prior to 
tJH~ rntl'y of JUflg-nwllt, th('; vlamhlt may~ apply to the court for 
an {)l'deJ;' fo!' ,Il(.lsst':-i:;ioJl. ~nl~h ~tppli(~lit.i:oll also lnay he made 
afirr l'ntJ',Y of .l'~~l~ .. f!n('nt 1f t,hal ;pI.lhmwHt hns llCCI1 reverse<l, 
VUf'atf':(J, nr ~t iHiuli' anc1 lJO other J11<hnhc!nt has bf'en (!nwN1 d. 
The 8-ppli{~;~tiun shall be lll~~dr. hy w,H(~e(l, motiOlI, and the notice 
of m{)L~on ~haU be serv('(l In the same ~allJl~r as an order for 
poSseS..:;t()ll Hi se-rvrtl unc1cr Sect.ion 1269,(14. 

(c) On heal'iug of the motiou, the e4nrt shall consider all 
relevant evidence, induding the .chedul~ or plan of operation 
for execution of the public improvcme* and the situation of 
the propt'rty with resp".1 t.o sueh ""he~Ule or plan, and shall 
make au order tlmt auti",ri."" the plaint ff to take pOllSession of 
the property if the court determines t.h" ,: 

(1) 'l'be lllaintift' is entitled to take t~e property by eminent 
domain; ! 

(2) JJ'hl' lWNt uf dIe pluiutiff for llOS:i'l'~.ion of the property 
ontwcighR any hard:.;lllp th(~ owner or oCf:npant of tile property 
win tm'ffer if pnK.'''){'fision il:) takr.n ; 

(3) 'fhe pJainhff h ... , c1",Jl<,,;tod pr"b~ble just compensation 
in aecllr~allee with Chapter 1 (commencing with Seetion 
126~.UJ) ; and 

(4) If the plaintiff is not a Jlublic ent.ity and is a public 
utility, eOlmnOH (,!u'l'iH F or pHhli(~ :,)rvh~r corporation, the 
Jlub'i<~ Jlf"('(':iHity- of the fll'clpnsrd hnpro!\'('weut i~ t~videuced or 
Houpportctl by a C.t'rtifil"ah' of pnhH~~ ·('Ol).v<'nif'Il(:e and necessity 
issuoo hy the PHhlie lll.ilitie., Commis.il>H undor the provisions 
of the l'nblit: TTtilitie" Code. 

(tI) 'rh" dnt" aH"r whi(']' tho pl"intilf is authorized to take 
JI(ISSL",siun of tlte prop<'rty shall 'lUt boilcss than 30 days after 
the mak;,,~ (jf til<' ()!<\el' awl may be anlY later date specified by 
tbe plniHtitr. 
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COmment. Secti~n 1269.03 is new. 

SUbdivision ~ This section provides a procedure for obtaining 

possession prior to judgment in case J.::' Which such possession might not 

be obtaill8ble under Sections 1269.01 or 169.02. 21e words "the state 

or a county, city, district, or other PUb~iC entity" include all govern

mental entities. The words "public util4y, COIIlIIDn carrier, or public 

service corporation" inc.lllde business ent}ties subjected to public regu

lation by proviSiOns of the Public Utilit}es Oode and court decisiOns. 
I 

SUbdivisions (b) and (c). SUbdivisirns (b) and (c) are patterned 

after provisions in other states which pz1vtde for obtaining possession 

prior to judgment by noticed motion proceture and which require the 

plaintiff to show a need for such possesston. See,.!±, IIl.. REV. STAT. 

1957, ClI. 47, § 2.1; .Dept. of Pub. Works 1 Bldlfl. v. Bltler 00., 13 1ll.2d 

537, 150 N.E.2d 124 (1958). These SUbdiv~sions provide for determination 

of the motion in keeping with lIlOtion practfice generall.y. Paragraph (4) 
! 

of subdivision (c) limits application of ~he section to those cases in 

which the Public Utilities Commission bas lissued its certificate of 

public convenience and necessity appl1cablje to theJll'OPOseQproject or 

I 

improvement. See Public Utilities Code Seption 1000; Ban Diego (Jas &. 

Electric 00. v. Lux Land 00., 194 cal. APPr2d 472, 14 cal. Rptr. 899 

(1961). 

SUbdivision (d). This subdivision iSi based on COde of Civil 
, 

Procedure Section 1243.5(b)(4). As the oziier is obtained by regularly 
i 

noticed motion, however, the period spec1f~ed is computed from the date 

of the order, rather than the date of its ~ervice. 

With respect to the appellate relief ~vailable as to orders for 
I 
I 

possession, see the COmment to Section 1269.02. 
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1269.04. Service of the order forjPossession 
I 

1!!H9.04-. (a) As n:.;ed .llJ thjs ~;ecti{)J, "record owner ll 

mf".[ln:q hoH1 (1) thr l~er~on ill whom the 1 -goal tit.le to the fee 
appear" to be w·,!",l b)· duly ),"corded 0" ds or other instrn
ments. sud (2) tlw perNo)}, ir ~my, ,~Yho]] 'an iuterest in the 
ProI}(>rt)~ U1Hl("r a (lnly rt~l~nrd('t1 Jease or fig et"U'lent of purebase. 

(b) At 1,,""1. ~n day.- prior to th" tim" possession is taken 
pur~uant. to an {)r~ler for po~s(>R.~inn obtai )d pursuant to this 
clmp!"r, tlw plaintiff shHll "'rvc 11 "nt'y f the order on the 
rf'cord OWlwr of the propert.y aml on t.he oecmpants

t 
if any. 

If the order was ollfainrd mule,. Section 121 ~.Ul or 1269.06, the 
{:ourt may, for goon (~anse ~h0W11 on ax parte application, 
:-;horicn tlw time :-:pedficd in tltis: ~ubdivj@.o 1 to a period of not 
lesH th"" three day,,-

(" j SOITi"" of the ordersl,.,ll be matle personal service 
uuless the lwrson on whom "crviee i. to he ade has previollilly 
npprarell in tlu~ pr[)(·t'(,<lin~~ nr l){1en !«'rvl,{I it-h R11lUmOllN in the 
proc·("(·dhl;!. ]f Ut' pf'-l':';on b:t~ ap}lI.'.Hrcd or ~en scrvl~ with tlw 
sl1mmuJls, li(!r\'iN~ {)f th{, Ol'llr:r for ]}()'i.~(I~:->if rt may be made by 
mail npon sneh pPN;{)n ami his u.ttornr-y of r '('.ord, if any. 

(<1) If a p"l'Son requh'<,<1 t" be pCl'l;onall. "erved resides out 
of thr. l'itnh\ or has j1t~pnl'tf·a .from tIl(' titat.' -or cannot with duo 
diligt,uee be fonnd within til" "tat.e, the pllLi Itiff may, in lien of 
such pCl"toiOJu11 st!r....-icc1 !Send a (~opy of the or er by registered or 
e"rtific<l mail add r.><set! to ~neh person t his last kllown 
add"," •. 

(oj The "ourt may, for good eaW!C sho 
cation, allthori • .e the plaintiff to take po. 

on ex parte appli
. n of the property 

without serving a copy of tho order for possessiou upon a 
recurd owner not oCtmpyinp: the property. 

(f) A Ringle service upon or mailing to nc of several per
SOUM ha.ving a common business or rCHiden e address is suffi.
~jent. 
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C:munent. Section 1269.04 il the s6I:e subcto.ncc as Code ct Civil . 

Procedure Section 1243.5(c), except the peri d:Jf notice has been 

increased from 20 t:J 30 d!l¥s. The requireme t that an affidavit be 

filed concerning service by mail has been el ated. Subdivision (f) 

is a clarification of a sentence in the firs p!U"~raph of Section 1243.5(<:). 

o The term "address" refers t:J a. single resi 

rather than to several such units :Jr places hat cay happen to have the 

same street or polito-office "address." le, each apartment is 

regarded as having a separate address alth h the entire apartment house 

may have a single street address. 

'. 

o 
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1269.05. Deposit and possession o~ motion of certain defendants 

I 

12f;!).O!i, {a) 1f tbe pfOpel't.y to he ta f'U i:.:: n dwel1ing con~ 
tailliug noOt lIlore than t.wo rpsid"lltial 1ml sand fhe ilwelliug or 
olwof its miJts. j" (w('llpiNl:1'o( hi~ n·~~ilh'1!('> by a dcft'lHlant, and 
if t.he plaill1iff hn~ nnt (lrposited prnbal )4' jll~i ~ollllWllsation 
in H('.(·orthm(',l' ,\·ith Ch:iph~r 1. (,~omH f':lwing with Section 
12nfUn L :·mdl d(ll't'tl<hwt. may muve 1h ('ourt.· fo1" an QT(l('r 
d(>h~rnlinlug' tlu~ .amonllt of fin(~h ('OlUjl .H:-:.f.Ltion. The motion 
Hh.aU he lW!tra and if4~tf'.rmhwd in t-lH' ~al e maTt1wr fLO:; a mot.ion 
made to moclif .... · all f'xi~tillg d(~pn~it- 111 4]pr Section 12~;8J)2. 

(b) rl'}1(': l~I)Brt slHtli t'lIV'l" i1 ~ ()l·al~r tid .nnjnin~ th(· pl'obahlc 
jllst (~omp(~tIl·mti(tn :JIBl alltlwl'i~j!l~ t.he p)n.illhff to take pOfol
•• s.inn of the pmpcl'ty :lU clay" "n.,'" he ,late the plaintiff 
(lcpoxit"i the dch~rmiurd am()lUlt. ill :1('('( r~lanee' vrit.h Chapt.(~r 
1 (.ommcneinl? with SceL;ttll 126SJJl). If ti,e deposit is unt 
muc!t; \vitldn ::m (la~r-:-; aft.t'f t.ilc' dahl 0 the or-c.l('!r, the ('om~ 
PCH:mf.iOll nwardr;><l in tlw pro(~t'Nlin~ t.o t p. moviug party shan 
draw legal iut"",,! fl'ltm the 2ht. day ,fl '-I' !lit' a"k of t.he 
order. 

(e) Tf the ptrw('{"("Jing i-.:: ~,lm1lflmlj'(1 b~' tIle plaint-iii, t.he 
amount of such intercjo;.1, mn.v bH r~co\'er t1 as costs in t.he pro· 
C!ceoing in the lIla1Uwr Tl1"o\'idNl fnr tlw ecovr-ry of othf'r (~tds 
nnrl (lis.hlll";-:f'nwnh~ rJll a.hnndoHJ)1f'nt. 1f, in t.h~~ proe,ceding, the 
court ur a jury vel'did. cv('"ut.uaHy ,1{'t(~r[ inr~ t.he compcURation 
that would hav" been "warded t.o the m ving party, tben snch 
illter",,!, .hall be eomputNl (,,, U,e amolln of slIeh award. If 110 
sU(th {letp.rminatinn is eVer rmulH, tlWlI such int.ertlst shall be 
c'Omputed on tI", ItlllOunt '"f probable ju'(. eomppnsat.iou IL.' de
t.prmined ~m Hw motion. TllC moving' pa t.v lihall he entitled t.o 
the fnll amo"nt of Slit'" intel'""t witht ut ofl',ot fur !'rnts or 
ot.her in(~ome rc,~('ived by him or tilt:: aluc ,~f bis continued 
pO~l"'Fi~~ion of the prurwrt.y. 

(c:~) lfhe fiJjl1~ of a mot-iol1 pursuant to tbis f;('ction l.'"fmsti~ 
tuteR a waiver by 01lf'-ratinu ur law, c lditjon~d upon subl'i"'
qlH'Ht deposit by tlte plltintiiT of the an unt dct,mn;Jled to be 
prolmhlc jH~t emu fWll~lt.iot1l of an dHitn and defr.nRc.~s in lavor 
or tlw moving party cXCt\pt lli~ ,~lahn fo ~rea.ter ootnpcusaf.il)fl. 

-'{3-
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COJ:IIlle!lt. Section 1269.05 is new. Exce t as provided in this section, 

the depositing of probable just ccmpensation ursuant to Chapter 1 (commencing 

with Section 1268.01) or the taking of posses ion pursuant to this chapter 

is optional with the plaintiff. If a deposit is not made and possession 

is not taken, a defendant is not entitled to e paid until 30 days after 

final judgment. Code of Civil Procedure Sect'ons 1251 and 1268. If bonds 

must be issued and sold to pay the award, p nt need not be made until 

one year after final judgment. Code of Civ I'rocedure Section 1251. 

This section is intended to make available t homeowners a procedure by 

which probable just crnnpensation may be dete 'ned, deposited and with

drawn within a brief period after the beginn ng of the proceeding. For a 

crnnparable provision applicable to all amine t d~in proceedings, s~e 

PENN. EMINEN'NIOMAIN CODE § 4crr(b). Althou h this section does not ,require 

the plaintiff to deposit the amount deteI1Din d, if no deposit is made, 

interest on the eventual award begins to 

abandoned or dismissed, the interest is c 

• If the proceeding is 

by the court to be probable just c:lT.lpensati This section apart, interest 

would not begin to accrue until entry of j;udgmen't. See Code of Civil 

Procedure Section 1255d. -711-

I 



1269.06. Right. of plaintiff to take possession ai'ter 
vaca.t:J.on of property ar withdrawal of deposit 

12Ull.OK (a) If tl'" plaintiff has ')"po"il<'<1 pl'obable ju,'t 
(~omp{'nsat.Jnn l)l(I'hlIUllf. to ( :li,] !)t('r 1 (\',urlllWtwi ng- with H,·('t.ion 
126.8,U1), p.nSKtI-!'\~ioll of Hie prn]H'rty or propcrty interest fur 
wl:_wh U~<~ d~~pO:-;lt wa .. ·.; lliaJ](> nJa~' h(' t,(~eJl 111 a('{~ortlanee wit.h 
tliis sr~':-Ion at any time at'h;r NLt'}] of nll(' >j]dt'Haani~ rntitled to 
POgH(,::':"~Wll : ! 

(1) V.waks thf" pruperty; ~H~ I 

(2) \VithdrltWK allY portion of tll<! ,1'IP,mit. 
(b) The plaintiff may npply ex "art(' I.(} tI", "")11ft rnr an 

order for P{!s.<.j(~~o;;ion. The {'.uUl't l{hllll a~lthorizc the plaintiff to 
take pOSSC.SlOU of t.he prop('rty if the "1urt determines that th~ 

plaintiff hR. deposit"d probable jll.t COfP"llS8tion pursuant to 
Chapter 1 (commencing with Section 268.01) and that eaeh 
of the defen<iants entilled to possession ave: 

(l) Vacated the property; or 
(2) Withdrawn any portion of t.he dtPOsit. 
(e) The corMr for p""",~ ... io" "hull : 
(1) Ito";l" that it l,OK bl"'" ,,,,,,1 .. un ler this ""ction. 
(2) ])''''''1'ilo" Ihe [JI'''lw,'ty .",1 tile 1,,,lato or inter""t to he 

a(.~llljr{.t1~ whi('h (l("";eril'tion llL;l,V ~w lr~' rr'{"c'!'encc to tbe ('..om~ 
plaint. I (:1) ~j"tc 1\", flat<' an,·" whi"h 1'Iai'~lilr i, ,mUIOT;.",1 t() t.ak" 
pO:-:;:oi~i'l. ... jon o~ 1lJ(~ prupert,Y. HJllcl~ the ~llain1i(l' rr-~!n~t~ a. Int.p.I" 
dat", ",wh dat. .. ,han hi' tlo,' "arli,o;t '1"1'" on whi<,h the. plaintiff 
w(.llll<l he (,Hhth,d to take" po.'i!-;c's~lnu H' tlw IH'oprrty if service 
w~re llliHle llnd(':r He(·tiull 12WUH on tl (' day the urdu i~ m.ulc. 
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CODl!Ilent. Section 1269.06 is new •. Ch pter 1 (ccmnenc1ng with Section 

1268.01) permits the pleintiff to deposit p ba.ble just compensation 

whether or not it obtains an order for posse 8ion. 

This section makes applicable to withdr Mal of a deposit made prior 

to judgment the !UlI!l.ogous rule that applies hen a deposit made after 

judgment is withdrawn. .£!.!. 1'e . e v. .Gut:f.e rez, 207 Gal.App. 2d 759, 

24 Cal. Rptr. 781 (1962). It o.lso permits t e plaintiff t:l::lbtain 

possession of the property after it has been vacated by all the persons 

who are entitled to possession. Service of he order for possession 

is required by Secti:>n 1269.04. The time ts for service of the 

order for possession on the record owner and occupants are the same as 

for an order for possession under Section 12 9.01. 



o 

o 

o 
fi::. 

1269.07. Taking possession does ' .. waive r 

1:1:69.07. The plaiufiff do('~ Ilot ahaudou ( ,\'sive the rjght J"':L:\ 
to npPt'al from the jll~lglJleHt. ill tb~ pro(~c \~ling (jr{"~pH'8t '!:!!) 
1\ new trial by taking posst\'i,..,iou of t.he ))rOI ert,y pursuant to 
this chapter. 

eal 



o 

CotIlIIlent., Section 1269 • .07 is tbe .BIle in substance as Code of Civil 

Procedure Section 1243.5(f)., The language he been changed to pl'ec1ude 

implied waiver of appeal or right to ne~ tri by taking possession pursuant 

to any order obtained wlder this chapter, inc ing order8 under Sections 

1269 • .01, 1269.,02, 1269 • .03, and 1269 • .05. t1rl.de Section 1268 • .07, the 

o defendant also retains his right to appeal. or to reqtleat a Dew';trla1 upon 

the issue of cOIiIpensation even though he with ws the deposit made by 

the plaintiff., However, such liithdrawal does waive all claims and 

defenses other than the claim to compensation. 

o 

~ , : 
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1270.01. Deposit attar judgment 

1270.01. (a) If the plaintiff i, nnt. in P """,ion of the 
prollf'rty t.o 1w tnkt'-n~ Uw plaillt.iff uU1y~ at ny tjme after 
r.u:try of jull!ZllH'nt, d.'pos.it fnr tlw Ih~f{'lIila.nt.~ tlw amount of 
the jUd!!Dlollt t"~"thpr with H," illtt,,",i: 11",,, d", th,,",mn, but 
a dep('W.;jt HHI..Y nut be madt, 1I1H1et' this s(~diou Jrter the judg
ment enter('d hu~ hC'('J) l'{·v(·l'Kt-.d, WH'at.l',d, 01' ~ t asiue auu no 
other j11lip:mcnt h", hppn "111","0<1. 

(b) lTpOJllllal(in~ thf'. t1{~p'l~itt, thf' plaintiff tdll 11 ~rve a llhtiee 
thut the -,,]I'pntoit ha~ bL'('n HI<'jJl{' on ,flU of t.br ntl. T parties to the 
proccf>..(lin~ dcterminp.l by the juagmC'llt to' h V(~ an intt~l'f'st 
in the mOfwy ,1(':p[}..;,ih·a 1hl~rt'on. Sfl'vh'(~ of t.ln noti(~c shall lle 
lna~lf. in Uw mflll1Wr provith.~c1 iu Kw..tihll 12-70.0 for th4~ Herviec 
of all orr]('r for pn~'·w>isi{)n. H('n'it~c uf au arde fOI" poxsc:;;!oI.ion 
lmder Red.ion 1270.n:J h; f'utlkh-nt NHDplinne with thh; ~ub
divi:;ion. 

-80-



o 

o 

o 

§ 1270.01 

Comment. This chapter relates to deposiits that ma;y be made and orders 

for possession that ma;y be obtained after e ry of the "interlocutory 

judgment" in c:mdemmtion. The pr::>cedures the chapter apply n::>twithstanding 

the pendency of an appeal fr:m the jul.gment r a. motion to vacate or set 

aside the judgtient. H::>wever, after the "int rlocutQry judgment" has been 

reversed, vacated, ::>r set aside, deposit possessi:m pro::>ced1.ll'es are 

g::>vernedby Chapter 1. (c=encing with Secti n 1.268.01) and Chapter 2 

(c~ncing with Secti::>n 1.269.01), rathert this chapter. See Secti:ms 

1268.01 and 1269.01. s CQde Qf Civil PrQcedure 

Section 1254 and eliminates ,Whatever d1stin tion there ma;y have been 

between deposits made under Section 1252 an Sectl::>n 1254. Under this 

chapter, there is but one uniform post-ju nt dep::>sit procedure. As 

t::> the distinction between the "judgment" d the "final judgment" in 

eminent domain pr::>ceedings, see C::>de of C1 1 Procedure Section 1264.7 and 

Bellflower City School Diet.,v. SkaggS, 52 al.2d 278, 339 P.2d 848 (1959). 

Subdivision (a) is similar t::> subdivis ::>n (a) of C:xle 'Of Civil 

Procedure Section 1254. H~ever"the depo it required here is merely 

the amount of the jnagment and' accrUed inte st. The pr::>vision for an 

additional sum t::> secure payment of further c:Jr.1?ensation and costs is 

contained in Section 1.270.04. In addition, he deposit ma;y be made under 

this section without regard to an order for os session. This secti::>n thus 

encompasses the depQsit procedures of both ections 1252 and 1254. 

Subdivision (b) is new. In requiring t notice of the deposit be 

given, it parallels Section 2268.03 which ::>f a 

pre-jndgment deposit be sent to the parties aving an interest in the 

property for which the deposit is made. U r Section 1254"the defendant 

received notice that the deposit had been e only when served with an 



o 

o 

o 

12'70.02. Order for possession 

1370.02. ] f tlw ju<lgmc~Ht dc·t\'rmilw!o\ hat t.hr phlilltitf is 
f'111 Etlr'd t,) takr 1, br Pl'4j[l(·tiy awl flit' p1n lit-iff has madp th~ 
deposit prnvic]("{1 jJi H('(~t iOll 1 :!70.0J. the e lId, upon ex parte 
JlPpli~'ati()u Hf tlw p!:tintifl', t-:hall llnthor ze the plaiut.ifi' to 
takt! pos..r.:(·MsioH ur t.lu~ prolil'-l"f.y ])('Jllling- (>"hfH'luJ.1ioll of the 
lit.igntion. The ('OIl1't'S. OJ'del' ~hart ~tatl~ Update aftt'1' whi!!h 
UIC plaintiff j:-; allfhOl'izl'(l to tak(~ PONs('ssi H of the propt'rt.y. 
rJlJj~~S tJl!' plaint-itt "!'IjHt'-'1:-; a tnl.'f' dat(', sud! tlatl~ fillUH be 
10 daYN urt.t'\" the dat<· thr' ordrr' ;~ made. 

Ccmnent. Section 1270.02 resta. es the substance o£ a 

portion of subdivision (b) of Code' f Civil Procedure Section 

1254. 



o 

o 

o 

1270.03. Servic:e of order 

1270.0a. "t lca.,t III .lay" prj,," to th" ""t" )W",SC..uOIl is 
to be IJIk,'n, tlw plaiut11t ,hllil .. 'rve It. "'[ v IIf tin, ~ll'(ler for 
IU)WSf'~"iion upon tlw (lj\fendnuts and thPIT 8.1 ,nrll~~. {,It-her per
sonnlly or by nuli1. 1\ :-1hlgl{~ H(·rvlt·,f1' l~pon 0 nUl~hng to one of 
several persons having a common bmauc&q r residence address 
js sufficient. 

Canment. 
.~--

Section 1270.03 is 'the same in substance as 

subdi visl.··.. ; (.) ,,;: Code of Oi vil edure Section 1254. With 

respect to the last sentence, see he Ocmoe.nt to Section126g.OiJ. 
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126 ;04. Increase or decrease' llIOOunt of osit 

1270.04. At IUly time after the {llai tiff has made a deposit 
UJ)()U the judgment pursWlut to thj~ hapter, tlte court may, 
UPOll motion of any oJ.fl'lld",,!., ordel' the plaiutiff to deposit 
such additional amount a8 the .:onrt d(~ I'Dlin~ to be I1ccessary 
to sec:ure payment t)f allY fm-ther Olnpcnsation, costs, or 
intcre.t tlmt may he rel'<lvl'r"d in tit prooeeding. After tile 
makin It of sueh an order, the court li,y, on motion of allY 
party, order au illcrea:-i~ or .f.I, deere ~ in ftuch add.itional 
amonnt. 



o 

o 

o 

§ 12'10.04 

Comment. Section 1270.04 supersedes S4diviSion (d) of Code of CivU 

Procedure Section 1254. For the parallel prJvision permitting increase 

or decrease in a deposit made prior to entry of judgment, see Section 

1268.02. 

Decisions under Section 14 of Article I of the California Constitution 

and Code of Civil Procedure Section 1254 ha held that, where the plaintiff 

has taken possession prior to ju,dp1ent, 

amount in excess of the amount depOSited, th defendant is entitled to have 

the deposit increased to the' amount of the j~:me:nt. See, G.R. ~Deacon Inv, 

Co,' v. Superior Court, 220 Cal. 392, 31 P.2 372 (1934) ~ That rule is 

~continued in existence, the increase is appropriately 

made under Section 1268.02, rather than unde 

The additional amount referred to in th section is the amount deter-

mined by the court to be necessary, in additi n to the amount of the judgment, 

to secure payment of any further campensatio , costs, or interest that may 

be recovered in the proceedj,ng. See ~le v • 161 Cal. App.2d 466, 

326 P.2d 902 (1958); ~C!.:it~~=..!!:.:i=::'::"':'::"'F= no cal... App. 

248, 294 Pac. 760 (1930). t of the judgment itself 

is required by Sections 1270.01 and 1270.02. 

Code of Civil Procedure Section 1254 was construed to make the 

amount, if any, to be depOSited in addition t the judgment to be 

discretionary With the trial court. ~O!::r~i:...~~L.!~:::!.~~!"";:.!...==~ 

156 Cal. Ap'p,2d 745, 320 P.2d 536 (1958). Th's construction is continued 

under'this section. 
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1270 .05. Withdrawal. of deposit 

1270.05. (a) Subject to subdivbioll t.), allY ddeudant ror 
whom an amount hn. bt~", depo.'i\.e.d 1 ){Ill the judb'lJleut, or 
any defendlUlt determilled by the judg nent to b. entitled to 
an amouut deposited prior to ""try of t.hat judgment, is en
titled to demaml ull,l "",,>lve the ruJ."unt \.(; which he is entitiel} 
under the jl1dbYUlent upon obtajning an order frtlln the court. 
Upon applip-lttir>ll by sHch def,mdant, th court .hall order that 
sud. 100tley be pai" to him IIP"" hb Iilil g (1) n ... tlllfaction or 
the judgment. or (2) a i"""'ipt. for the olley and an abandon
ment of 81\ .,laim. and defe,,""s OX""! . his claim to greater 
compensation. 

(b) Upon object.ion tn such withdrm III mlLde by any party 
to the proceeding, the ('ourt, in its dise otioll, may require the 
derendant to file a" unde.'tnking in 1.1, mannor anll lI(1on the 
conditions specified ill Seclion. 126~.O. and 1268.06 for with
drawal of a deposit prior to judgment. 

(c) Application 'for withdrawal at l ... entry of jrulgmcnt 
shall be mnde miller the provision. of Scd.ioll 1268.04 if th" 
judgment. 4. been revers",l, v"eat"d, 0 set "Hide and ttn other 
judj,'lItellt Ita:< be"''' ~nt"r,~<l; 

--~-



o 

.' 

§ 1270.05 
I 

C~ent. Section 1270.5 is based on sub~ivision (f) of Code of Civil 
I 

Procedure Section 1254. For the parallel prov~Sions for withdrawal of 

a deposit prior to judgment, see Sections 12681.05 and 1268.06. 
! 

Decisions under Section 14 of Article I l' the California. Constitution 

and Code of Civil Procedure Section 1254 held. that, where a deposit was 

made to obtain possession prior to judgment, e defendant was nonetheless 

entitled to proceed undarthe provisions of t s the entry 

-cr .;Judgment.. People v. Dittmer, l.93 Cal. App. 68J., 14 Cal. ~tr~ 560 

(196J.). See also People v, Neider, 55 00.24 32, 36l P.2d 9].6 (1961) • 
. 

CODqlare G.H. Deacon Inv. Co. v •. :' 220 vjit. 392, 31 P.2d 

372 (1934)(prActice. before any provision exis ed fOl withdrawal of a 

deposit made before judgment). The language l' tnl-S section has been 

changed to incorporate this construction. Th section also has been 

changed to pemit the court to require securi y as a condition to with-

o drawal. in appropriate cases. 

o 

Code of Civil Procedure Section 1254 wa~ construed to permit the 

defendant to withdraw any amount paid into c upon the judgment, 

whether or not the plaintiff applied for or 0 ta.ined an order 

fJr pJsscssi:ltl. •. People T. . qgtietrn, 

iJn is cJntinued in 

effect. . Inferent1Ql.ly, S~cti:m 1254 percit d l1ithdrt!lI:tl :mly :)f the 

amount deposited' upon the judgment and not t e additional amount, if 

any, deposited as security. 

326 P.2d 902 (1958). That construction also s continued in effect. 

The rec.edy ::>1' 0. po.rty entitled to an m:l::> t upon a judgment where 

tho.t an::>unt has been withdrawn priJr t::> jUldgl~t by =ther party is set 

forth in Secti::>n 1268.08. 
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1270.06. t of excess withdrawal 

1:l70.06. When ""'''''Y is witl,,\ awn pUrKllant to this ehap
ter, any amount withdl'awll by apt-. II i,n e:<c.css of the mllo':'llt 
to which he is ~.D1.it.le(1 ." finally dt<-rnnnt'" Hl the proceedlllg 
shall be prud without interest to I", 1l1"intilf or utl,er party 
cutitle,l tllereto, and the court '" n ~nt"r t.he judgment ac
cordingly. 

Comment.' Section l27O. is the same in sUbstance 

as subdivision (g) of Code 0 Civil Procedure Section 

1254. 

• 



o 

o 

o 

ossession does at waive ~ 

127U.07. 'l'he pkUllWf does llot abatld 
to appeal from the jndgllle"t or rC'lu""t" 
iug the QIMnTlt ot lhejudll'meJlt or takin 
to this Maoter. 

) 

or waive the right 
lOW trial by deposit
POSSes.,iOll pursuant 



o 

o 

o 

~, 

ik.". 

§ 1270.07 

COJlIIIent. , Section 1270.07 is the saoe substance o.s subdivision (e) 

of Code of Civil Pr,cedure Section 1254.' U er the provisions of Section 

1270.05, the defendant mIJ:f also retain his r ht to appeal or request a new 

trial upon the issue of c~ensation only e though he withdraws the 

deposit. This DIllY be acc~lished by filing a receipt and waiver of all 

claims and defenses except the cla:!m to grea 

v. Gutierrez, 207 Cal. App.2d 759. 24 Cal,. 

-90-

compensation. Of. People 

r. 781 (1962). 
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1270.08. osit in State Tress unless otherwise 

127U.08.- MOlloy depoHih'<1 N.' prHV; JOt] in tI, is dmpt"r shall 
he dep(»;it.cd in aC(~(H'danf.'(, ,,,"'lth Ht'(·tio 1 12GH.l0 and tLw prnvi· 
sions uf that ,,,,,,/jOll al'" appli"ablc to the money,", deposited. 

uired 

Camnent. Section 1270.08, 11: • ch incorporates by reference 

Section 1268.10, s~ersedes the rst three sentences of 

subdivision (h) of Code of Civil edure Section 1254. 
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SEe. 16. .A rtid,- fl (,,,,mmcnrin!!: ·ith Section 16425) is 
added to CIl>lpt."r :! of 1'",1; 2 or Ili\"iioll 4 of Tit.le 2 of the 
Cu.vcrmur.ut Code, 1.0 r(';u]; 

Article D. Condemnat.ion J epo"its J<'untl 



o 

o 

o 

'I. 

... -

l6425. Condemnation Deposits Fundi 

16425. 'I'h. Cn"demnation Dep"Ki Fllnd in the State 
Treasury i~ contilHwri in cxifitellee. '1' 1l~ fuud consists of al1 
mouey deposited ill th,· S(.llte Trr",ur lIDde. Title 7.1 (com
mencing with S"ctjoll 1~68.01). of l'att :I of the Code of Civil 

Procedure and all ioter .. t earned or tber increment derived 
from ita jnwstmcnt. 'I'he State Tre Jrer shall :receive all 
snch moneys, duly •• 'cript for, and HIll' y keep the same in the 
fund, and for ~u"h dllty h" iK liuble upo I his official bond. 

Comment. SecUons 16425-1642 restate the substance of 

a portion of subdivioion (h) and ;,f subdivisions (i) and 

(j) of Section 1254 of the Code of CiVil Procedure. 
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16426. Investment of :fund 

16426. (a) lifo",')' in tl", C"H<)"mnatio' Oeposiu. Fund may 
be inveRted and r.piTlv,pst~i.l in any ~lmrit t~R described in 800 .. 
tion 16430 of the Government Cod" or <1 posited in bank.. as 
provided in Chapter 4 (('omrnencing wi I Be(~tion 16500) of 
Part. 2 of Tlh·i,uoll 4 of 'fitle 2 of the (lov rnment Code. 

(b) Tl,. 1'",M<l MOl"'Y Inve,tRl~nt n rll shall designate 
at least onee a month the am01mt of m ey available in the 
{,md for iuvc,tnwnt. in securities or d~p it in bank aceounts, 
!IDd the type of investment or <1epo.ut nd shall so arrange 
tbe investment or deposit prollram that funds will he avail
abl. ror the immediate pnyment of an conrt order or de
eree .. Immediately aft~r ~u"', designlltio the State Treasurer 
shall invest or make deposit" in bank Re nnls in accordance 
with the designation", For the purpooo>< f thi~ subdivision, a 
written ,lete~minati()n Hi!!n",l ~y a ma.i 'ty of the members 
of the Pooled MOlley T nvestm~nt Board aU be deemed to be 
the determination of the ooard. Momber. may anthon... dcpu
f,i ... to act for them for the PUfpollll of 1cin!! determiDations 
nnder this section. 

COIIIIIt!nt. See the COIIIIIt!nt to 



o 

o 

o 

l6427. rtioznnen'~ and disbur 

]6427. Intere"t earned and other inc ent derived from 
inve..tment~ or dep08i~ made pursu ant to thill article, after 
deposit of money in th eState Trcasu ,shall be deposited 
in t.be (,,nndamnation Dcpo';~ Fund. ter first deducting 
therefrom ror:pens,," incul'r<'d by tbe Stnt Treasnrer in taJrlng 
nnll milking delivery of bonm. or otber eenrities under this 
artid~. the S~t" Controller shall IIppar '011 as of .Tune 30th 
and December nlst of ."eb yellr t.he l'f'm inder of "neb inter
est ."rnl'<1 or incremont derived IInll d posited in the fund 
Ilnrin/? t.he six ."Iendllr month. "",ling w t.h RUch dates. There 
sball be apportioned and paid to each airltiff having a de. 
posit in the fun,i during tlw six.month .dod for which an 
apportionment is Inlla., 'ID amount dir. Jy proportionate t., 
Ibe total deposits in the fuud lind the 1m th..of time !111M de
J1O.,jta remmu",1 therein. The Stat" Tren." r~b"ll payout the 
mon~y deposited by a plltint.i1l in su,·II. ""ner and at IIIlch 
Hili,'" ... tbo court or II ju,lge tIlCrcof rna. , by or<ler or decree, 
direct. 

Camnent. see '~l1e CCIlIIIent to ction J.6lI.25. 
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SEC. 17. Section 38090 of the Oovrnment Code is 
amended to read ; 

38090. 'rho ~ t.e UfHttl)f,ltFlftiiaa 6P aeelllM M 
, tI>e dtlt<> fIf ~ f>I'I-Itw ""l'ni"fi,,~ ... ~ ihe ...... ~ 
tJit>, ~ ..... ~!4l$ IH4+mI "'*'*' M , fI'.fI~" ~ 
.ft.tHit. itt ~ lIU'ftClut.'t! .m; l!UfJl1H~B8t\t.if11l left. 1"Afl81"If' .~ 
~ ft>WJ tJ... ltft..m M ;"UI"'~"".f;e , . ReI; w.e.. fit itt-
l.~18Hftl:( ~LiPJd, dnte. of t,rdu6(ion in ocecdtnga vfld6.r 
thts arlsele ikan /" act_iowd in, ,4roo nu teitk ~ 
124.9a of Ike Code of Civil Pr_.dure. "C4S6B" wlIicA 
ootnpemq.fw" is aooerlm1U!d 'by ref"'"' ' M JIIlntuJtJt 

10 'ltir arliclD, the !We of III. Pltng of tit· "$pOri 1IIUJo flu 
cotirl .hall be deCnt 04 flu dale of &rial {Ot' Iu p1Irpoie of tie-
terminitlg tke date 0 !valIl4Uo... ' 

.. -- ._-.- . 

CQlllllent. This section ~ the 

19Q9. (Government Code Sections 3 

• $!ld Pla,yground Act of 

",38213) vasenac:ted in 

, .~. 

1913 (Stats. -1913, ab. 246, p. 417. 3). It has not been 

amended previOWJl3r 'co contOI'll to tbe VlU':i:OUS ObazIges that have 

been made over the years in tbe CGde ot Civil P!!QcedUre. !he 

section i8 amended to conform, as De 'as ma;y be, to tne Code 

of civil Procedure. See new Code of Civil Procedure Section 

.. 

~. -:., . 



o 

o 

o 

SEC. 18. !:l(dion ;lHWl ,:t' th., GovcrlllllOlIt Code i~ "mend.~i 
to· rf!&d: 

38091. Improv",nent. placed upon the property afte,· 
fI~1itnlti8R M .f:fte it64.iee M l'11t,Mg'e M .tlte. ttl itt
tllIItiell th.e service of summ",,,, shall not be nelud"d in the 
asoressment of L'OlnJleIlS8tion or damnges. 
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o § 38091 

CCIIIIIleJlt. : This section of the Parks and Pl.e¥ll'ounds Act of 1909 

(Govermnent COde Sections 3B000-38213) was e ted in 1913 (Stats. ,1913, 

Ch •. 246. p. 417.§ 3). With respect to the onstruction of this section.and 

related sections. 

o Pac. 1084 (1928). The seCti>ionisamended to conform to Code of CiVil 

Procedure Section .1249.1 which provides that iriprd'reDents plo.cedup:m the 

property atter the service of SUl!lllOXlS sh . nO,t be ineluded in the 

assessment of compensation of damages. 

o 
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SF.{). ]9. Section 42ru flf (lie Str,,,,t., nd Highways Cod. 
i. amended to reall , . 

4203. ~ 4kf< f'Ii~ "'" .' ..... iHg •• BIf'eflBfttiA'" """ 
flfittill()~9, lite ~ ~ sfl:ft.f.l he t.& itft.¥e ael-rued 
M .f:It.e tIei.e M ~ :istJuaue" M 91I1UIRSHBj: .f:he. ~ ~ 
oW fI<M '*"'" sI...u .a., t.Ite "'"II'"IPe "'" ."fep !I4J 
llPepf.:p:,~ k lite ftetnH.JIy ~ ftfttl &Jt;tt • -~ &J .lanll:t~~ 
t<t I'P."e.ly - fti.t",,)i:f ~ 1fIII;' " • ~l;'" ttY - ~ """* tl",,~'1':'"'''''' aHaw"" I.IH! 1'_ i"i8f"' ei 
MIls 'J'IM'& :u, lMlwevtl .............. te M ~ fep faoiftl it! 
ftIM; tttt>!Ie ~ """ Y<fflI' ~ t.Ite <lIKe #>e i .... t&J.e8 ei t.Ite Sit.",,,,.,,," .... Utt; "'*""'*' H", ~ I.. . . -.l ....... 
~ ~ Be det'UH 11 k+ ft~ liE F.PUtf I fl+ . t4ftt..e eI ~ Itf.e.p.. 

.;,.g "'" #>e ~ 1ft "'* .ftie ~ "'" " tHitl *"0, -....! 
'WIl-He tot fI<M <tit!t. sItitH J.e t.Ite .... _9P'. "'" . . tHitll.lH! 
Wttttit eI ElamRI'f!9. 

The date of "al.'IIaiw. ... pt'OO6iKlilllJ8 ,,"der CkfJ1,tors ? 
(C!"""'"""!"(1 ""tA S(..I~ 4185) throu.g 10 (oom'nemitig 
tMlh ElM!"'" 4255) of 111M part 81!(l/J. be determined i" "". 
/JOrdan •• wil1!Scelion 1249a of the (Jode f Ciitil ProCCdu,.e. 
I'll en,reF! in which r.om7)f:nsation i~ ascrr «iut.,l by f"e{t,'f"eCIi 
ap'P.o'"Jcd pUI'~"a1ft to thi .• ,:ha,Jier, II,. d h of /I,,, jiUng of 
t/r.eir ,."port ""tit the co",.t shall be dMm. /"'" date of trial 
fM' the purpose of dct~rnlinmu Iile MIs f V<U!l4ti07>. 

Ccaaent. This section of the 

(Streets and Higawaya Code Sections I -4443) derives fran an 

enactment of 1909 (S'o;a.ts. 1909. Ch.-84, p. 103&, § 5). The 

section is intended to accord, as ne as .ma;y be, with provisions 

of Code of Civil Procedure Section that specify the date ot 

valuation tor condemnation proceedi s cenerally. See City ot Los 

Angeles v. Oliver. 102 Cal. App. 299, 2i,l3 Pac. 29tl (1929); City of 

Los Angeles v. Morr:l,,!!, 74 Cal. App. 473. 241 Pac. 409 (1925). The 

section is amended to accord with Co of Civil Procedure SectiOll 

1249a. 
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SlW. 20. g,,,,tion 4204 of the Str<'cts allfr Highways 
Colle is amended t<) read: , 

..... No ".,roo,",," , ..... ",.m '"'''~fro,., -fI"'II!d I<> fie I<>ke++; ""bx,,~u~nt 10 the ~ ... . tJ.e ~ 
M t'!AHllitIl8tK.iUII &tttt flam~.tJ .ftftA. 1H'-E'.1'lH,tl, 8e,.,· e of S1tm
'''071$ shall be inelud,'d in the Il.S:lC><sm('nt of eom nsation or 
damages. 

I 

Comment. This section o~ the Street ~enins Act of 1903 (Streets 

and Highways Code Sections ::-000-4443) is t· ended to con:f'orm to Code of 

Civil Procedure Section 1249.1 which prov s that improvement. placed 

upon the p~.rty ~ter the service of s ~ shall not be included in 

the assessment of compensation or damages. 
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RED. 21. This at't !-Ihnll bf'('.oJlw Ollt"l"ativ ~ only if S.-nate 
Constitutional Atn""dment No. ___ of tbe 967 U"gular Ses-
,ion of the u,!(islntur" is approved by the \' e of the electors, 
and in suell ,,8.'<1) this nct shall become oper tive on J anoari 
1,1969. 
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Comment. There is some doubt whether t~e right to take possession 
I 

o:r property prior to judgment can be extendef to condemnors and :ror 

purposes not listed in Section 14, Article I o:r the Cali:rornia 

Constitution. See Steinhart v. au fiI;rior COil, t. 137 Cal. 575, 70 

Pac .. 629 (1902). Compare Spr· . Valley 'Nate Works.Y., DrinkQouse, 95 

Cal. 220, 30 Pac. 21.8 (1892); ~He=U:::b::.r.:::on~ . ..!...::c:&!:lter~i:::o::.r....:c::;:o::::urt~. 151 Cal. 271, 

90 Pac. 706 (1907). ent re:rerred to in this 

section lOuld make it clear that the Legisla ure may by statute extend 

this right to additional entities and £'or ad tional purposes.- The 

recocmended legislation would becQme effecti e only i:r the Constitutional 

Amendment is adopted by the voters. 
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o 
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S.tIat. ODMfi/wtitmGl "",,,,,,,dIM," No. ___ -"'" ruDltdiofl to 
propo.oo to 116 people of fh. Staf. of OaUf-w CIA _.fIIl.. 
mmll to the COftBUlfOn.m of 'M Ital. by _~ 8ecoo" 
U of Arfiele 1 fhereof, relaling fo . faOllttlilt. 

Row/vea by flte SefI!It6, ilte A .. emb ; concurring, That the 
Legi.latllr~ of th. State of California at itt 1967 Regular 
Session commencing on thO' 2nd dlIy January, 1967, two
third. of tbe memhel'll elected to each of the two houS<"! of the 
1...,gislalure voting therefor, hereby pro 0""" to the people of 
the Sttte of California I.hllt ·.the COlll!ti Ut.ioll of the .tate he 
atn~J,dl'd by am ... ,ding Section 14 of Art ole I thereof, to read : 

SEC. 14. (a) JoJxcepl /JII proviAUdi" .bdWiWm& (h), (c), 
a.>d fd) of tTtiS8oclw..: 

(1) Private property shllil not be t k~n or damaged for 
public USe without just compenaatioll b :ying fint been made 
to, or paid into 0(1) rt for. tlw owner 'f' ft8 pjght 01 \l8ft fttI 

flHttI.It M 1Ie_ ttfJeft Mr tetlef"l.' 'ltl'fI6flM he .lIf"8pl iftled: 
fitt ~ ttHe H ~ eUPflsPlttJi9t1, ~ .. •. e8t·fJ8Ps~i8Jl 
t}t' it ~~ -tW. Utt- kffi.k. tW fttt4.~I:H: Wftf,ep tiiHbitlt, BtU-
~ ~ d.ititpHMi, !BHBttil'M ~ (l:is&.ittt; iM1naef4, j.p... 
~ti~Ht ~ rc:cltlll'littietl -..,.. wMeP . tliatrie'J &P 
........... f'i'lt>i .. """/I"P'.Kmt _Ii. l't;;} ,,~ ..... fIt"......". 
~ Iif'Htr MatJ.e itt ~ tH' ftt)eet'tained ~ We eetIH IfH. 
tfltt fMYottMt; ji'I'eS!u"etcive ttl; fl-tt;"' ltette4UH fiil;)l hftllPtt relftt.u\ 
"1'8~aut)ti ~ tttteIt ~'M:JHtra~ieu • .wJH.e.k. . ~ fie 
.... , ,,, .. i,, .... ~ .. :iIH':I'; -- .. 1<1t'!f 
"",g - ..... - tt# .....-l; .... sIIeIl 
fH"',';'ktl, +ItM it> "It;\' I'_~ t.. ",,"'-II; .. _ftitt -"'1\'111; 
~ ~ ~tNt\; fit" ft tOlln'.\', fti& it 

]ae'pa~lOlittMt ~ ~i-v Jill1njt'~al 
~ - <liIiV;'." tl.ai"ft!I.·, .,,~. t:!t:J~ 
+toP ~ eOHIIE'PvBthm ~eh &P • • 

tJoe 6 .... ",~i,1 "'*"l<' ... ",,,,,i .. ;,,,,lil;\, ... • .... ~ ....... 
JloPitEitm Ail' d ~f:f'it!"t eHPf!t*li El Mft;f tiike iHUUetHtd:.. )U:HIlt!lIlisll 
lHttl -. <II ""y. ~ tt# WfI'Y .... faot.M h& flI!eEl #til' _ 
¥eif. JJ'ttl;peAefl, J el:a:&iNEi HP &: ~ ~ 4dte lee ~ 
M 9fo ftIt f!88t!}fteut t.hePe'tiP h& ~ 
~iueut dalRttiB ,l'tviet'EiiR@ft ttoe~Mh:i1 M 
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~ j ~r;',1 ;,'Ii.n ...,fl 1-lt",,""f*IT' ~"'""~ ' • .It ",,,cH¥ity .... Hte 
we,. '* tIt&lteO'I' Qt,,".il"~ "" ffie _' wIIieIt welt fII'&" 
~~ itPe- fll'lIElillt;' 'ffift;¥" ~ fHtH- H+ lune-tnttn floR. +Be 
......,.. ia8:I' <l<>k ...... "'" ffi j.,~ _..My- ~ ........... ~ 
tlt<- _ .. '* Hte JW<>I+eI't:" ..... ~ ffi lit> ; illlm.tii.tl! ~ 
Ii"",*, '* 5 ..... ""'"I"'''''8Ii,,,, ..... f!tIdot I ' fHI4 ftti:¥ ~'''lJti!l'''. 
w..,iflt'ftl Ill"".t", iRP]mUHI\' (l".ftll~" "" I'f'fI8iiJt '* _ 
,ttljuRiN,I.i"" ~ ~ is _ 1I .... , .. ,ity ~ ~ f'I'<If'" 
efl:'h 8ft ~ M tfte ~ t:ftti: M _Ref!8:PtlitiM" M IftWr 
!IlIt<> ""_ ~ "fH"t ""*'- a# ~ ~ B&i;l .... i ..... ' 
OI .... &i .. 1'''''"'' OIiHgtJ, ~ !!ttelt ~ t.. ...w ~ l1li 
:tiM ~ ~ ~Ite; ft:Itep ~ IIRlAtlfit Heft Se:eytH!' f.I6 

peft1lWP.H m weB ftP8eeefliflgn. 
!pJw.. -kifl.M. ftI flrbat.e ,. 8f'erPJ fep PftHP8sd fI+tft ..". 

fH.etHtt ttP ft~ ~ flw 18~~""'1 eP i-lHIIio,jpi.' ...... ,nlP}J8!11BfJ ~ 
loe Ii.e .... ol .. fliloHtr flip .. fM'Wie MI!; ~ ~e .. 8 .. , fitoIH; 
('6!fft}lH*" &P eSl.".ft8Pftt.iMl tttJtiftR ~pi,.ltte tttNJep die 
Jew ftI .(I!1NBeRt 8es r 

in HP "":":OI~'e!.~l'I!<t ~ thE'pefifleft 
etMl thereh, ~ .. 8aJBBleB eat'.ter. 

(2) Subject to the provisioM of Se.tiM! 
jUJIt com".,...,.t ...... hall b< /UJeusd m " 
otl",,. ri.viI. eases and, u .. I.", a iuf'1l is 
terll,i ... d by /) jury, 

(h) Hubject to .!'b,U"mm, (J) ., tip;" 
""eding ;n emment domai .. brOlt.'lkt by til 

(J of Arlick XII, 
I 0/ record 118 in 

'ved, I1taU be de-

cily, di.,trkt, or nther ptlblk "",ti/g to ire 4fI!J prop.riy, 
whetk~r a fee nr otlter .nterc,.t be sn"Oht Ihe plaintiO may 
take 1-".,.w,. of th. Pr'OPl'f't'l ot' prope y i·nter.,.' followmn com m 6'J1CCmc"t "f the proceed'n" 4'J1d prior to the fi'lllll 
jP"l,qmrut if tlrt Tlrol"rtll or prnp".t" ifito est bei·RfI ol'.qn'rcd 
is (I) m'll ri!lht-of-'UIQ·Y, or (2) 11l"d., to b u,.ed for re.<t!rvoir 
purpmu'.,. 

(r) RulJYld '-0 ~:H1J(li~,i.'1vm (,1) of t"i,fi ;01 (':11".O1l.. fm'tlt rClffwrt 
t~, . o·~u ,.a~('.f( flnt NJ1·(~rf.d 1lY ·.~rbd1~1:iRiml b) af thiR .'Ceclion.t 

Ih" "(IIN"!ur. m~1/ .'pcl"i/!I anri rlo .... ifll h .. "ntit.". f1f' pcr
.01," b'l whil'h, the rnb/;c p1'''1''''''' for ",hi h,4n1l the "'''nner 
in (md the titHr at whirh. 1J(j •• u:es.~i.(m. (4 nfl, properly or pr(Jp~ 
,'rt" infcrr:.t m.Il" 1H" /,,1,,1' ,ol/"wit.!/ N), ."" .. ",m ... t of tit. 
mm:nr·nf. dmnain pt'(}('cNl-ing ami priM' to filial .ill11gm.cfit. 

(r! J n,·rOt (' 1J(1.'i.,:~.".,~io·u of (( J1U ·N·(jlu'.r'·~ fir ,!WM)('ri?1 in
I,.rnd ;.0: tf1kr'·n. hi fl··n rm.-;'1u'nt fZornain pror.c di'll!], jud r...o1UPf"'n· 
mUon "'lffll be ""ule '" Ike "",nt'r or tn., plai'1lri/! .han ,le
po.r.:it !w('/; rrnwll1tf oj monr!f r,~~ Ihr courl (1 ~tenninm; ta bf. Ott .. 
urolm M ('. .1 II sf Co Jf/ pnuw f i-'F/"! -r." 'u'.. "mfJ.fl e .f ,. t k e pro,.,N'f11 or 
prop"·t,, ,->l/,,'c.t and a."y d"mf1flt .nddtni tl) In." ff1ki'Of/. The 
'J1W·'h':I, :W dtpo,,,,tfcd .",fwil he. (r.?~(1i.r{fb1,f' i-flHn .diatrly 10 the pf.r
",,:'In ·fJr 'PN'.'W'fP.S thc com:.t ddc.-rm,·i'IMR to be titlM tAff'cto aM 
1H011 br. witlulra·U'·n in acc07fla.'IlCf; u,uk s dt f.WfJcNl1tre and 
up'm ,,,,rho ""curify as tM Legislature tn y. pre.eNa., 
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§ 14 

Comment. The effect of this amendment s as follows: 

Subdivision (a). The amendment makes no change in existing 

constitutional law respecting "public use," " ust compensation, ""inverse 

condemnation proceedings," "date of valuation " or the -general requiI""..ment 

that property not be taken or damaged until c ensation is made to or paid 

into court for the owner. See Pe le v. Chev ier, 52 Cal.2d 299. 340 P.2d 

598 (1959).and City and Count of San Francis 0 v. Ross, 44 Cal.2d 52, 279 

P.2d 529 (l.955)(public use); Metr outan flat r Diet. v. AdllJllS. 16 Cal.2d 

676, 107 P.2d 618 (1940), and Sacramento ",tc. .R. Co. v. !lellbron, 156 

Cal. 408, 104 Pac. 979 (1909)(just compensati n); Bauer v. VelltIa'IlCol.Ult;y, 

45 Cal.2d 276, 289 P.2d 1 (1955), and Rose v •. tate of California, 19 Cal.2d 

713, 123 P.2d 505 (1942)(inverse condemnation proceadings); He1lbron v. 

Superior Court, 151 Cal. 2n, 90 Pac. 706 (1 7~ and McCaule:v; v. Weller. 

12 Cal. 500 (1859)(pre-payment or deposit). ection 14 has been held not to 

prescribe the date of' valuation for property aken by eminent danain 

proceedings, nor to restrict the Legislature fixing such date at any point 

of the proceedings. See Cit of Pasadena v. orter, 201 Cal. 381. 257 Pac. 

526 (192'7); Tehllll)8. County v. Brian, 68 Cal. 5 , 8 Pac. 673 (1885); City of 

Los Angeles v. Oliver, 102 Cal. App. 299, 283 Pac. 298 (1929). This is so 

even in those cases in which the condemnor t es possession ot the property 

prior to judgment. les v Tower, 90 Cal. App.2d 

869. 204 P.2d 395. (1949). This amendment mall: e no change in these principles. 

The second paragraph of this subdivision states the established Judicial 

construction of the deleted language requir that "compensation shall be 

o ascertained by a jury, unless a jury be waive , as in other civil cases in 

a court of record, as shall be prescribed by aw." See City of Loll, Angeles 



§ lit 

v. Zeller, 176 Cal. 194, 167 Pac. 849 (1917) With respect to the 

requiF..lIlent that the power of eminent dcmain be exercised through judicial 

proceedings, see WilcQX v. Engebretsen, 160 al. 288, 116 Pac. 750 (1911); 

and Weber v. Board of Sup:rs. Santa Clara Co. 59 Cal. 265 (188l). Regarding 

the assurance of trial by jury in condemnati n and inverse condemnation 

proceedings, see Vallejo etc. R.R. Co. v. Re Orchard Co •• 169 Cal. 545, 

147 Pac. 238 (1915), and Highland Realt Co. • San Rafaec, 46 Cal.2d 669. 

298 P.2d 15 (1956). 

The purpose of making the second parag h "subject to the provisions 

of Section 23a of Article XII" is to prevent any implication that Section 

23a is superseded by the readoption of this ection. Section 23& empowers 

<:) the Legislature to authorize the Public Util ties Commission to determine 

o 

the compensation to be made in takings of p lic utility property. Section 

?J", is limited in application to property th t is already devoted to a public 

use. See S.H. Chase Lumber Co. v. R.B. C ssion, 212 Cal. 691, 300 Pac. 

12 (1931). The procedure for determining ju compensation adopted pursuant 

to Section 2311. (see Public Utilities Code Se ions 1401-1423.) is not 

exclusive and is an alternative to proceedi s undEIr Title 7 (cOllllllel1Cirlg 

with Section 1237) of Part 3 of the Code of Further, 

in cases in which compensation is determine by the Public utilities 

CommiSSion, the procedures of the Code of Ci 11 Procedure other than those 

for assessing compensation are available to 

utilities Co. v. Superlor Court, 59 Cal.2d 

356 (1963). This amendment makes no change 
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§ 14 

SUbdivision (Q). This subdivision res tes the existing authorization 

for the taking of immediate possession in ri t-of-way and reservoir cases, 

except that the subdivision has been extende to include all governmental. 

entities and agencies. The f01'!llerlanguage ncluded most, but not all, 

public entities, and created, serious questi ns whether or not particular 

entities were inc:'uded. See Central Cont Costs etc. Dist. v. rior 

Court, 34 Cal.2d 845, 215 P.2d 462 (1950). 

Subdivision (c). This subdivision is n ,and clarifies the power 

of the Legislature to determine which public entities should have the 

right to immediate possession and the public purposes for . which the right 

may be exercised. Essentially, the subdivis on removes ~ doubt whether 

the Legislature may authorizep::lssession prio t:J judgcent in cases other than 

those provided for by the amendlllents of 191.B (rights-of-way) and 1934 (reservoirs). 

Sec 3, CAL. rAW REVISION C~'lj', REP;, BE. & STUDDIS, Reep endation 

alld stu Possession and of ~itle in Eminent 

DoIIIain Proceed1Dgs, at B-1 (1961).· 

SUbd1vi.s1on Cd). This subdivisicn D8ke explicit the requirement that, 

before possession or use of·.property is , there be a deposit of the 

probable amount of campensa tion tl:a t eventua will be awarded in the 

proceeding. The subdivision also adds a rCQ! irement, not heretofore imposed 

by this section, that the f'unds be available to the property ower, rather 

than merely be dcp:Js1ted as security. The Bubdivisi:ln thus accords with 

decisions of the California Supreme Court he 1ng that, before property is 

tsken, compensation mst be p/Ioid into court or the ower. See Steinhart 

v. SUperior Court, 137 Cal. 575, 70 Pac. 629 (19Q2). 'nle subdivision COD

templates that the amount to be depoSited be determined by the court, rather 

than by jury, and upon ex parte 'or ather pro edure provided by leg1s.lation. 



§ 14 

Language deleted. In deleting the secomd portion of the first sentence 

of this secti:>n, this amendmen~ eliminates 14nguage prohibiting "appropria-

tion" :>f pr:>perty in certain cases, "until ~ll compensation therefor be 
I 

first made in money or ascertained and paid! into court f:>r the owner." 

This language adds nothing to the meaning :>f i subdivision (a)(l). See 

Steinhart v. Superior Court, 137 Cal. 575, Pac. 629 (1902). A more 

explicit requirement is imposed' by new subd vision (d). 

Also deleted is the langu~ge requiring hat, in certain cases, 

compensation be made "irrespective of any be efits from any impr:lVement 

pr:>posed." This reqUirement respecting the ffsetting benefits has been 

held in:>perative because of its conflict wit the equal protection clause 

of the Fourteenth Amendment to the constitut1on of the United States. See 
I 

Beveridge v. Lewis,137 Cal. 619, 70 Pac. 1~83 (1902); Pe:>ple v. McReynolds, 
I 

31 Cal. App.2d 219, 87 P.2d 734 (1939). In 1eleting the language, this 

amendment clarifies the power of the LegiSla~ure to deal with the offsetting 

of benefits in eminent domain proceedings. ~he subject is now governed 
! 

by Section l248 of the Code of Civil proced~e. 

The proviso to the first sentence of th~s section, and the next 

following sentence, dealing with "itJr:ledlc:tc f JssesBi:m" in riGht Jf way 
I 

~ reservoir cases are superseded by subdiv~sions (b), (c), and (d). 
I 

In deleting the last sentence of this s1ction, this amendment eliminates 

the provision that, in effect, property may ~e taken by eminent domain for 
! 

certain logging or lumbering railroads, and ~hat such taking constitutes 
I 

the taker a cammon carrier. 
I 

This provision, ladded in 1911, has never been 

construed or applied by the California appetlate courts. Takings for the 
I 

purposes mentioned in the sentence are auth01ized by Section l238 of the 
! 

Code of Civil Proced~e and Section 1001 of 1he Civil Code. The portion 

. , -lOB-



o 
of the sentence making the taker a common <!alIT1"" is merely an instance of\ 

a broader proposition inherent in the nature of the power of eminent domain. 

See Traber v. Railroad Commission, 183 00. 191 Pac. 366 (1920); 

Western Cana1 Co. v. Railroad CoIIIIII1ssion, 00. 639, 15 P.2d 853 (1932). 

Deletion of tbesentence is intended t~ cll~rI!.fy, rather than change. 

existing law. 

o 

" 

I , 
t 

o 
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