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#50 10/4/66 

Menorandun 66-59 

Subject: Study 50 - Leases 

The recommendation relating to leases has been sent to the printer in 

the form in which it is attached to this memorandum. Any changes made at 

the next meeting by the C::>mraission will be [lade to the rec=endation 

while it is in galley f::>ru. 

The foll::>wing matters should be noted: 

Section 1953.5 

At the last neeting, the C::>mmission decided that this sectbn should 

be revised to provide that the statute of limitations commences upon 

repudiation, not at the time of the first failure to perform as provided in 

the lease. When the action was taken, we were unable to advise the 

Comraission as to the California law in regard to c::>ntracts generally, and 

we were under the impression that there was not much law :m the subject. 

We have now discovered that, in regard tQ cQntracts generally, the 

statute ::>f limitations begins to run at the time fQr perf::>rmance, not the 

time of repudiatiQn. In Brewer v. Simpson, 53 Cal.2d 567, 593 (1960), the 

Supreme Court drew upon PrQfessor C:>rbin for tho appr::>priate rule as fQllows: 

The following cor.lDlont (4 C:lroin, Contracts (1951), § 989, 
p. 967) is pertinent: Where a defendant definitely and unc:mdi­
tiQnally repudiates a contract befQre the time fixed for his 
performance, "[t]here is nQ necessity for makine; the statut::>ry 
period ::>1' lini tatbn begin to run against the plaintiff until 
the day fixed by the contract for the rendition ::>1' performance, 
at least unless the plaintiff definitely elects t::> regard the 
antiCipatory repudiation as a final breach. It is generally 
said that he need not SQ elect and that he nay properly wait until 
the time that perfornance \Vas due, before regarding the c::>ntract 
as br::>ken. rI 

The case involved a repudiation of a contract to leave property by will 

to the plaintiff. The court held that the statute of limitations cOl'iJl:lenced 

-1-



upon the failure t'D perf'DrLl--the tine Df death--nDt at the time Df repudiatiDn. 

Hence, the action--which ,/us an action fQr equitable relief brDught after 

the repudiatiDn but prior to '"he defendant's death--was nDt barred by the 

statute Df lini tat ions • 

Sunset-Sternau FDod C:>. v. Bonzi, 60 Ca1.2d 834 (1964), is analogQus. 

The plaintiff was an agent for the defendant and was successfully sued fDr 

damages in an action upon a contract that it had entered into in its own 

narle on behalf Qf the defend~~t. Plaintiff sued the defendant for indemnity. 

The defendant contended that the action was barred because he repudiated the 

agency contract more than tw::> years prior to the c::a:nnencement ::>f the action. 

The Supreme C::>urt held that the statute did not begin to run until the l·::>ss 

Qccurred and that the action, therefore, was lOot barred. 

Cases are collected and discussed in Lubin v. Lubin, 144 Cal, App.2d 

781 (1956). One of these cases, Miller v. Berul, 87 CD.l. App.2d 186 (1948), 

states that the correct rule is that: 

Where an act or DmissiQn fails tD result in any direct 
injury, hQwever slight, the statute Df linitatbns does not 
commence to run against an action for consequential injuries 
resulting therefrom until actual damage ensues. 

This, in substance, is what Section 1953.5 provided as approved in the 

tentative recommendatiDn. T'1e Restatement Df C'Dntracts states the rule as 

foll~s in Section 322: 

If no action Dn ~'l anticipatory breach is brought before the 
time fixed by the contract for the beginning ::>f perfDrmance by the 
party whD has c:lL1mitted such a breach, the period Df the Statute 'Df 
Limitations begins to rlL'1 :>nly fr:>m the tine so fixed by the contract, 

We are brir:Ging the matter to YQur attentiQn so that y·::>u may decide whether 

to harn'Dnize Secti:Jn 1953.5 with the usual contracts rule Dr t::> approve a 

rule that is at variance with 'che usual contracts rule. 
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As the natter now stands, y~u have approved a rule that is at variance 

with the usual c:mtracts rule. YJu nay decide "C~ keep the rule n:>w 

appr:>ved (statute runs frXl repudiation), y:lU r.my approve the previ"~us 

versbn of Secti:m 1953.5, or y:lU r.lay remove 8()ctbn 1953.5 and leave the 

matter to the courts. 

We did not change the text of the recoLl4lendation because we could not 

tell what action you night tal<e in light of the cases on the subject. 

Secti:m 1954.5 

This is the section that has been added pursllaIlt to the C:ommission I s 

decision that the statute sh:lUld indicate what sections can be LlJdified 

by agreem-ent Jf the parties. The section is slightly at variance with y:>ur 

decisi:>n. Y:>ur decisi:>n was that c:>ntractual rl:>dificati:>n of Sections 1953 

and 1954 would not be perm-itted. CJrbin apparently believes that it is 

perm-issible for the parties t~ waive any right t:> specific enf::>rcem-ent. He 

regards such a c:mtract as in effect a c:>ntract for alternative per:t'oroances--

actual perf0rrnance or paynent ::>f a S\lJll in the a!.l~unt ::>f the drunages caused 

by nonperf:>rmance. 6A COREnl, CONTRACTS at 387 (1962). We see nJ reason to 

prohibit such an agreement. 

The section as drafted also permits the parties to provide for the 

periodiC ascertainment and paynent :>f dnmages~ver the life Jf the lease. 

As such 0. provision would not anount to a forfeiture, we see no reas"Jn to 

prohibit the parties :t'rom- including it in a lease. 

Secti::on 3387.5 

This section has been n::odified to reflect the C~n1r.lissi::on's decisi::>n 

that the section sh::>uld express the principle "chat leases used t::> finnnce 

the purchase Jr improvem-ent ::>1' :,r'::>perty are specifically enforceable. 
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.~.~ , 
\ ...... ~ 

Tv1c) technical c::.:>rrecti::m.s '\'lere raClde bef::.:>re the recSlt!r.lenda.ti:Jn WO.S 

sent tCl the printer. In Secti~n 1954.5, the ')3I1ic·~l~n and the w·~rd "~r" 

were deleted at the end ~f po.racraph (1) :Jf subdivisbn (b) and a period 

inserted. In subdivisbn (b) Clf Section 3321, the phrase "lessee's breach" 

ylUS changed ta 111ess :Jr's brench. t, other editClrial chanGes (reflecting 

suggestions Jf menbers ·:Jf the C:mnnission and staff) were nade in the 

rec':mnnendati:Jn before it "as sent t·~ the printer. 

Respectfully subnitted, 

Joseph B. Harvey 
Assistant Executive Secretary 
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RECOMMENDATION OF THE CALIFORNIA LAW REVISION COMMISSION 

relating to 

ABANDONMENT OR TERMINATION OF A LEASE 

BACKGROUND 

Section 1925 of the Civil Code provides that a lease is a contract. 

Hi.storically, however, a lease of real property has been regarded as a 

conveyance of an interest in land. Although the trend of the law within 

recent years has been to divorce the law of leases from its medieval 

setting of real property law and adapt it to r,lOdern conditions by means 

of contract principles, the influence of the common law of real property 

remains strong. The California courts state that a lease is both a contract 

and a conveyance and apply a blend of contract and conveyance law to lease 

cases. This blend, however, is frequently unsatisfactory and harsh, whether 

viewed from the standpoint of the lessor or the lessee. 

Under existing law, when a lessee abandons the leased property and 

repudiates his remaining obligations under the lease, his conduct does not-­

in the absence of a provision in the lease--give rise to an immediate action 

for damages as it would in the case of an ordinary contract. Such conduct 

merely amounts to an offer to surrender the remainder of the term. Confronted 

with such an offer, the lessor has three alternative courses of action: 

(1) He may refuse to accept the offered surrender and sue for the 

accruing rent as it becomes due for the remainder of the tenn. From the 

landlord! s standpoint, this rerJ.edy is seldom satisfactory because he must 

rely:m the continued availability and solvency of a 18ssee who has already 

denonstrated his unreliability. Moreover, he must let his property remain 

vacant, for it still belongs to the lessee for the duration of the lease. 
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c 
In addition, repeated actions nay be necessary to recover all of the rent 

due under the lease. This renedy is also unsatisfactory fron the lessee's 

standpoint, for it pernits the lessor to refuse to make any effort to 

mitigate or minulize the injury caused by the lessee's default. 

(2) He may accept the lessee's abandonment as a surrender of the 

remainder of the tern and regard the lease as terminated. This anounts to 

a cancellation of the lease or a rescission of the unexecuted portion of 

the lease. Eecause in cammon law theory the lessee's rental obligation is 

depondept on the continuation of his estate in ·the land, the termination 

of the lease in this nanner has the effect of terQinnting the recaining 

rental obligation. The lessor can recover neither the unpaid rent nor 

C drunages for its loss. Moreover, the courts construe any conduct by the 

lessor that is inconsistent with the lessee's continued ownership of an 

C 

estate in the leased property as an acceptance of the lessee 1 s offer of 

surrender, whether or not such an acceptance is intended. Hence, efforts 

by a lessor to minimize his damages frequently result in the loss of all 

right to the unpaid future rentals as well as of all right to any damages 

for the loss of the future rentals. 

(3) He may notify the lessee that the leased property will be 

relet for the benefit of the lessee, relet the property, and sue for the 

danages caused by the lessee's default. This remedy, too, is unsatisfactory 

because the courts have held that the cause of action for druaages does not 

accrue until the end of the 'original lease tenl. Hence, an action to 

recover any portion of the danages will be disrussed as preoature if 

brought before the end of the original tem. 

Where the lessee breaches the leese in a material respect so that 

eviction would be warranted, the lessor has a similar choice of remedies. 
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c 
He may decline to terminate the lease and sue for dacages. He may cancel 

or rescind the lease, evict the lessee, and give up any right to damages 

for the loss of future rentals. He may also evict the lessee without 

terminating the le:!se, relet for the benefit of the lessee, and then sue 

for damages at the end of the term. 

To provide same protection against the possibility of a lessee's breach 

or repudiation of a lease, lessors sOI:letime s require lessees to make an 

advance payment to the lessor at .the time of the execution of the lease. 

The courts have held that, if a lessor has sufficient foresight to label 

this p~nt as an advance payDent of rent or as consideration for the 

execution of the lease, he 1'lUY retsin the entire aoount of the payment when 

c= the lease is terminated because of the lessee's breach regardless of the 

actual damage caused by the breach. If the payment is labeled security 

c= 

for the lessee's performance, however, the lessor is entitled to keep only 

the amount of his actual damages. And, if the payment is labeled as liquidated 

daoages, the courts hold that a provision for its retention is a forfeiture 

and therefore void. 

RECOMMENDATION 

The Law Revision Comcission has concluded that the rules applicable 

to contracts generally would be fairer to both lessors and lessees than 

are the rules now applied when a lease is abondoned or is teminated by 

reason of the lessee's brench. Accordingly, the Commission recommends 

the enactment of legislation designed to effectuate the following principles: 

1. Repudiation of a lease, whether by word or by act, should be 

regarded as a total breach of the lease, giving rise iDmediately to 

rer~dial richts oa the part of the aggrieved party, just as repudiation 

of any other contract gives rise :iJmnediately to such remedial rights. 
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c 
2. When a lease has been repudiated, the aggrieved party should have 

the right to res::lrt to the usual contmct renedies that are available 

upon repudiation of any other contract. The aggrieved party should have 

the right to rescind the lease, treat the lease as ended for purposes of 

his own perforcance and sue immediately for all demages caused by the 

repudiation and te~nation of the lease, or sue for specific or preventive 

relief if he has no adequate renedy at law. 

3. When a lease has been breached in a sufficiently material respect 

to justify the tercination of the lease by the aggrieved party but there 

has been no repudiation of the lease, the aggrieved party should have the 

right to resort to the usual contract remedies that are available upon a 

material breach of any other contract:- (1) He should be entitled to treat 

c= the breach as a partial breach, regard the lease as continuing in force, 

c 

recover damages for the detrinent caused by the breach, and resort to a 

subsequent action in case a further breach occurs; (2) in appropriate 

cases, he should be entitled to specific or preventive relief to assure the 

continued performance of the lease; (3) he should be entitled to.rescind 

the lease; and (4) he should be entitled to treat the lease as ended for 

purposes of performance and sue :ir.D:lediately for all damages, both past 

and prospective, caused by the breach and termination of the lease. 

4. Except where a lessor is entitled to specific enforcement of the 

lease, he should not be able to treat a repudiated lease as still in existence 

and enforce the payment of the rents as they accrue. Moreover, the eviction 

of the lessee from the leased property following the lessee's breach should 

teminate the lease. In each of these cases, the 1e ssor should have a right 

to recover dame.ees that is independent 'of the continuance of the lease, and 

the fiction that the leasehold estate continues When the lessee has no right 

to the possession of the leased property Should be abandoned. 
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c 
5. The party repudiatinG his obligations under a lease should have 

the right, as he generally does under other contracts, to retract his 

repudiation and thus nullify its effect at any time before the aggrieved 

party has brought action up:m the repudiation or ::>therwise changed his 

position in reliance thereon. 

6. The basic neasure of the damages when a lease has been repudiated 

or terminated because of a ~terial breach should be the loss of the bargain 

represented by the lease. The aggrieved party should be entitled to recover 

the difference between the value of the remaining rentals provided in the 

lease and the fair rental value of the property for the recainder of the 

term. He should also be entitled to reCover any incidental damages resulting 

from the breach, such as moving or renovation expenses necessarily incurred 

C or lost profits. But, as under contract law Generally, there should be 

C 

no right to recover for any loss that is reasonably avoidable. Thus, if 

the lessor chooses to let the property remain idle, he should not be 

permitted--as he is under existing law--to recover from the lessee the entire 

remaining rental obligation. 

7. When a lessor re1ets property after the original lease has been 

terminated, the re1etting should be for the lessor's own account, not for 

the lessee's. Of course, such a reletting should reduce the damages to 

which the lessor is entitled; but if any profit is made upon the re1etting, 

that profit should belong to the lessor and not tQ the defaulting lessee. 

8. A liquidated damages prQvision in a lease should be treated like 

such a provision in any Qther contract. When the amount of the prospective 

damage that may be caused when a lease is terminated because of a material 

breach cannot be readily ascertained, a fair liquidated danages provision 

should be enforceable. 
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9. A defaulting lessee should be entitled to relief fr01ll the forfeiture 

of an advance paycent that exceeds the damages caused by his default, 

_ rega.rdless of the label attached to the paynent by the provisions of the 

lease. A lessor should not have the right to exact forfeitures by the 

artful use of language in a lease. 

10. A lessor's right to recover damages should be independent of 

his right to bring an action for unlawf'ul. detainer to recover the possession 

of the property, and the damages reconmended herein should be recoverable 

in a separate action in addition to any damnees recovered as part of the 

unlawful detainer action. Of course, the lessor should not be entitled to 

recover twice for the same items of damage, 

11. Section 3308 of the Civil Code should be revised to limit its 

a.pplication to personal property. Section 3308 provides, in effect, that 

a lessor of real or personal property may recover the measure of daDages 

recolllr.lended above if the lease 6·0 provides and the lessor chooses to pursue 

that remedy. Enactment of legislation effectuating the other recoomendations 

of the C=ission would rnal(e Section 3308 superfluous insofar as real 

property is concerned. Section 3308 should also be revised to eliminate 

the ilnplication that arises from its tenus that a lessor of personal 

property cannot sue for all of his prospective damages unless the lease so 

provides. 

12. C·ode·:If Civil Procedure Section 1174 should be amended to provide 

that the eviction of a lessee i'or breach of the lease terminates the lessee's 

interest in the pr:lperty. Section 1174 now permits the eviction of a 

lessee without the ternination of his interest in order to permit the lessor 

to preserve his right to damages. Under the proposed legislation, the lessor's 
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c 
right t·o damages does not depend upon the continuunce of the lessee's estate 

so the provisions of Section 1174 that provide f:Jr such continuance are no 

longer necessary. 

13. If a lease is actually a means for financing the acquisition or 

improvement of the leased property, it should be clear that the lessee's 

obligation under the lease is specifically enforceable and that he may not, 

by abandoning the lease, leave the lessor with only the right to rec:Jver 

damages measured by the difference between the consideration specified 

in the lease and the fair rental value of the property. It is frequently 

intended that the rental specified in lease-purchase agreements will also 

compensate the lessor for an 1Dpr:JVement that he has agreed to c:Jnstruct 

for the benefit ~ the lessee. It is necessary, therefore, that the parties 

C understand that the lessee' s obligation to pay the full amount of the 

C 

consideration specified in the lease may not be defeated by his own act 

of abandoning the leased property. 

PROPOSED LEGISLATION 

The Cammission's recommendations would be effectuated by the enactment 

of the following measure: 

-7-
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An act to add Sections 1951, 1951.5, 1952, 1953, 1953.5, 1954, 
,. r· . 

1954.5, and 3387.5 to, a~d~o ,!iQ.d Article 1. 5 (commencing 
)", ;" 

with Section 3320) to Chapter 2 of Title'2 of Part 1 of 

Division 4 of, and to amend. Sef;.tion 3308 of, theC1v4.J. , 
./ Qo,de, and to amend Section'll;.7Jt of the ·Code of Civil Pro-

cedure,"re1ating to leases. - ":. 

The people of the State of California do enact as follows: 

SECTION 1. Section 1951 is added to the Civil Code, to 

read: 

1951. A lease of real,property is repudiated when, without 

justification: 

(a) Either party comc;unicates to the other party by word 

or act that he will not or cannot substantially perform bis 

remaining obligations under tbe lease; 

(b) Either party by voluntary act, or by voluntarily 

engaging in a course of conduct, renders substantial performance 

of his remaining obligations under the lease impossible or 

apparently impossible; or 

(c) The lessor actually evicts the lessee from the leased 

property. 

Comment. Section 1951 is definitional. The substantive effect 

of a repudiation as defined in Sectio~ 1951 is described in the following 

sections. 

Subdivisions (a) and (b) foJ.;1.ow the definition of an anticipatory 
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repudiation that appears in Section 318 of the Restatement of contracts. 

Under the preliminary language of Section 1951, subdivision (c) applies 

only when the eviction is "without justification." Such an eviction is one 

that the lessor did not have a right to make under the terms of the lease 

or under the substantive law governing the rights of lessors and lessees 

generally. If the lessor had the right to evict the lessee, the lease 

would be terminated by the eviction under the provisions of Section 1951.5(a). 

But if the lessor did not have the right to evict, the eviction would not 

terminate the lease if the lessee sought and obtained specific enforcement 

of the lease. See Section 1951.5(c). The word "actually" is intended 

to make clear that subdivision (c) refers to actual eviction, not "con-

structive eviction." Under Section 1951.5, a lessee must treat an actual 

eviction as a termination of the lease unless he can obtain a decree for 

specific or preventive relief. For wrongful conduct not amounting to an 

actual eviction (sometimes referred to in the past as "constructive 

evictiorr'), the lessee may elect to treat the lease as continuing and 

recover damages for the detriment caused by the wrongful conduct. See 

Section 1954. 
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SEC. 2. Section 1951.5 is added to the Civil Code, to 

r"ad: 

1951.5. A lease of real property is terminated prior to the 

expiration of the term when: 

(a) The lessor, with justification, evicts the lessee from 

the property; 

(b) The lessee quits the property pursuant to a notice 

served pursuant to Sections 1161 and 1162 of the Code of Civil 

Procedure or pursuant to any other notice or request by the lessor 

to quit the property; or 

(c) The lease is repudiated by either party thereto and (1) 

the aggrieved party is not entitled to or does not seek specific 

or preventive relief to enforce the provisions of the lease as 

provided in subdivision (c) of Section 1953 or (2) the aggrieved 

party gives the other party written notice of his election not to 

seek such specific or preventive relief. 

Comment. Section 1951.5 prescribes certain conditions under -wlUclL a 

lease is terminated prior to the end of the term. The list is not exclu-

sive. Section 1933 also sets forth certain conditions under which a lease 

is terminated. And, of course, if a lease is rescinded pursuant to Sections 

1688-1693, the interests of the respective parties come to an end prior to 

the expiration of the term of the lease. 

Subdivisions (a) and (b) refer both to the situation where a condition 

has occurred warranting a termination of the lease and to the situation where 

a breach of the lessee's obligations warrants a termination of the lease. 

Under Sections 1953 and 1954, however, the lessor would be entitled to 

damages following the eviction of the lessee only in the case of an eviction 

follo,ring a breach. 

To the extent that subdivisions Ca) and (b) provide that an eviction 

following a breach of the lease by the lessee is a termination of the lease, 
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they change the california law. Under Code of Civil Procedure Section 

1174 (as amended in 1931), a lessee could be evicted from the leased 

property follo\Ting a mJ.terial breach without terminating the lease. Presum-

ably that provision was designed to overcome such cases as Costello v. 

Martin Bros., 74 cal. App. 782, 241 Pac. 588 (1925), which held that the 

eviction of the lessee terminated the lease and ended the lessor's right 

to recover either the remaining rentals due under the lease or damages 

for the loss of such rentals. Because Sections 1953 and 1954 provide for 

the recovery of damages despite the termination of the lease and the 

eviction of the lessee, there is no further need to continue the fiction 

that the leasehold estate continues when the lessee has no right to the 

possession of the leased property. 

Subdivision (c) changes the california law ~n part. Under prior 

california law, a repudiation of the lease by the lessee and his abandon­

ment of the property did not terminate the lease. The courts stated that 

the lessor could regard the lease as continuing in existence and recover 

the rents as they came due. See Kul.awitz v. Pacific ~Ioodenware & Paper Co., 

25 Cal.2d 664, 155 P.2d 24 (1944); Welcome v. Hess, 90 cal. 507, 27 Pac. 

369 (1891). Subdivision (c) makes it clear that a lessor may no longer 

utilize this remedy. Upon a repudiation of the lease by the lessee, the 

lessor cannot regard the lease as continuing and enforce the payment of 

rental as it falls due unless he is entitled to and obtains a decree 

C requiring specific performance of the lease as provided in Sections 1952 

and-1953. Instead, Section 1953 grants the lessor the right to recover 

all of the damages caused by the lessee's repudiation. 

-11-
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c 
Subdivision (c) is consistent with the cali~ornia law relating to a 

lessee's remedies. Under subdivision (c) as under the prior Cali~ornia 

law, a lessee may regard the lease as terminated by the lessor's repudia-

tion and eitheraue for his damages under Section 1953 or rescind the 

lease. Under' some circumstances the lessee rosy also seek specific pe~or-

mance o~ the lease under subdivision (c) of Section 1953. Cf. 30 CAL. 

JUR.2d Landlord and Tenant - § 314 (1956). 

c 

c 
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c 
SEC. 3. Section 1952 is added to the Ctvi1 Code, to read: 

1952. The effect of a repudiation of a lease of real property 

is nullified if, before the other party has brought an action for 

damages caused by the repudiation or otherwise changed his position 

in reliance on the repudiation, the repudiator becomes ready, willing, 

and able to perform his remaining obligations under the lease and 

the other party is so informed. 

Comment. Section 1952 codifies the rule applicable to contracts 

generally that a party who repudiates a contract may retract his repudia­

tion, and thus nullify its effect, if he does so before the other party 

c= to the contract has materially changed his position in reliance on the 

repudiation. RESTATEMENT, CONTRACTS §§ 280, 319; 4 CORBIN, CONTRACTS 

§ 980 (1951). 

c 
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SEC. 4. Section 1953 is added to the Civil Code, to read: 

1953. TJhen a party repudiates a lease of real property, the 

other party ~ay do anyone of the following: 

(a) Heacind the lease in accordance with Chapter 2 (commencing 

with Section 1688) of Title 5 of Part 2 of Division 3. 

(b) Recover damages in accordance with Article 1.5 (commencing 

with Section 3320) of Chapter 2 of Title 2 of Part 1 of Division 4. 

(c) Obtain specific or preventive relief in accordance with 

Title 3 (commencing with Section 3366) of Part 1 of Division 4 to 

enforce the provisions of the lease if such relief is appropriate. 

Comment. Except where a mining lease is involved (see Gold Mining & 

Water Co. v. Swinerton, 23 Cal.2d 19, 142 P.2d 22 (1943», the California 

courts have not applied the contractual doctrine of anticipatory repudia-

tion to a lessee's abandonment of the leasehold or repudiation of the 

lease. See Oliver v. Leydon, 163 caL 124, 124 Pac. 731 (1912); \,elcome 

v. Hess, 90 Cal. 507, 27 Pac. 369 (1891). Section 1953 is designed to 

overcome the holdings in these cases and to make the contractual doctrines 

of anticipatory breach and repudiation applicable to leases generally. 

Cf. 4 CORBIN, CONTRACTS §§ 954, 959-989 (1951). 

Under the prior California law, when a lessee abandoned the leased 

property and repudiated the lease, the lessor had three alternative 

remedies: (1) to ccnsider the lease as still in existence and sue for the 

unpaid rent as it became due for the unexpired portion of the term; (2) to 

-.- . .-.. 

C consider the lease as terminated and retake possession for his own account; 

or (3) to retake possession for the lessee's account and relet the premises, 

holding the lessee at the end of the lease term for the difference between 
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c 
the lease rentals and what the lessor could in good faith procure by 

relettiug. Kulawitz v. Pacific Woodenware & Paper Co., 25 Cal.2d 664, 

671, 155 p.2d 24, 28 (1944); Treff v. Gulko, 214 Cal. 591, 7 P.2d 697 (1932). 

Under Section 1953, a lessor may still terminate the lease and retake 

possession for his own account by rescinding the lease under subdivision 

(a). But a lessor will not be able to let the property remain vacant and 

recover the rent as it becomes due, for Section 1951.5 provides that the 

lessee's repudiation terminates the lease and, hence, there is no more 

rent due. Under Section 1953, if a lessor wishes to nullify the effect 

of the lessee's repudiation and retain his right to the accruing rental 

installments, the lessor is required to seek specific enforcement of the 

C lease under subdivision (c). Under subdivision (b), the lessor may recover 

C 

damages for the loss of the bargain represented by the original lease--

~, the difference between the rent reserved in the lease and the fair 

rental value of the property together with all other detriment proximately 

caused by the repudiation. Under the prior law, too, the less,or could 

recover such damages; but under subdivision (b) the lessor's cause of 

action accrues upon the repudiation while under the prior law the lessor's 

cause of action did not accrue until the end of the original lease te~. 

See Treff v. Gulko, 214 Cal. 591, 7 P.2d 697 (1932). 

The remedies specified in Section 1953 may also be used by a lessee 

when the lessor breaches the lease, but in-this respect Section 1953 

merely continues the preexisting law without significant change. See 30 

CAL. JUR.2d landlord and Tenant § 314 (1956). 
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SEC. 5· Section 1953.5 is added to the Civil Code, to read: 

1953.5· The time for the commencement of an action based on 

the repudiation of a lease of real property begins to run: 

(a) If the repudiation occurs before any failure of the re-

pudiator to perform his obligations under the lease, at the time 

of the repudiator's first failure to perform the obli~tions of 

the lease. 

(b) If the repudiation occurs at the same time as, or after, 

a failure of the repudiator to perform his obli~tions under the 

lease, at the time of the repudiation. 

Comment. Section 1953.5 clarifies the time the statute of limitations 

begins to run on a cause of action for repudiation of a lease. The rule 

stated i6 based on Section 322 of the Restatement of Contracts and is 

consistent with the california law applicable to repudiation of contracts 

generally. See Brewer v. Simpson, 53 Cal.2d 567, 593, 2 Cal. Rptr. 609, 

622-623, 349 P.2d 289, ]02-303 (1960). Cf. Sunset-Sternau Food Co. v. 

Eonzi, 60 Cal.2d 834, 36 Cal. Rptr. 741, 389 p.2d 133 (1964). Under the 

preexisting California law, the statute of limitations did not begin to 

run upon a cause of action for repudiation of a lease until the end of 

the lease term. See De 'Hart v. Allen, 26 eal.2d 829, 161 P.2d 453 (1945). 

Section 1953.5 merely sets forth the time the statute of limitations 

begins to run. It does not purport to prescribe the earliest date for the 

commencement of an action based on repudiation. Nothing here forbids 

the commencement of such an action prior to the date the statute of limitations 

commences to run. 

! 
! 

I 
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SEC. 6. Section 1954 is added to the Civil Code, to read: 

1954. }/hen a :party breaches a lease of real :prOJl€rty in a 

material res:pect without re:pudiating the lease, <;1"" oth"r '!)arty 

rmy do any one of the following: 

(a) Rescind the lease in accordance with Chapter 2 (cottmencing 

with Section 1688) of Title 5 of Part 2 of Division 3. 

(b) Terminate the lease and recover darmges in accordance with 

Article 1.5 (co~ncing with Section 3320) of Chapter 2 of Title 2 

of Part 1 of Division 4. 

(c) l1ithout terminating the lease, recover drumges for the 

detriment caused by the breach in accordance with Article 1 (commenc-

ing with Section 3300) of Chapter 2 of Title 2 of Part 1 of Division 4. 

(d) Obtain specific or preventive relief in accordance with 

Title 3 (ccmmencing with Section 3366) of Part 1 of Division 4 to 

enforce the provisions of the lease if such relief is appropriate. 

Comment. If a party to a lease repudiates tte lease, whether or not 

he commits any other breach of the lease, the remedies of the aggrieved 

party are governed by Section 1953. Section 1954 prescribes the remedies 

available to the aggrieved party when a lease is breached in a material 

respect but there is no repudiation of the lease. The remedies prescribed 

are those that are usually available to an aggrieved party to any contract 

when that contract is breached in a material respect without an accompany-

ing repudiation. See Coughlin v. Blair, 41 Cal.2d 587, 262 P.2d 305 (1953); 

4 CORBIN, CONTRACTS § 946 (1951). 

Under Section 1954, the aggrieved party may s~ re3cind creane"l 

the lease without seeking affirrmtive relief. He rmy regard the lease as 

ended for purposes of performance and seek recovery of all damages resulting 
-17-
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from such termioation, including damages for both past and prospective 

detriment. He may regard the lease as continuing in force and seek 

damages for the detriment caused by the breach, resorting to a subsequent 

action in case 6 further breach occurs. And, finally, in appropriate cases 

the aggrieved party may seek specific performance of the other party's 

obligations under the lease, or he may seek injunctive relief to prevent 

the other party from interfering with his rights under the lease. 

Section 1954 makes little, if any, change in the law insofar as it 

prescribes a lessee's remedies upon breach by the lessor. See 30 CAL. JUR.2d 

Landlord and Tenant §§ 313-320 (1956). sutdivisions (a), (c), and (d) make 

little change in the remedies available to a leroor upon breach of the 

lease by the lessee. See 30 CAL. JUR.2d Landlord and Tenant § 344 (1956). 

Subdivision (b), however, probably changes the law relating to the 

remedies of an aggrieved lessor. Although the prior law is not ~ltogether 

clear, it seems likely that,if a lessor terminated a lease because of a 

lessee's breach and evicted the lessee, his cause of action for the 

damages resulting from the loss of the rentals due under the lease did 

not accrue until the end of the original lease term. See De Hart v. Allen, 

26 Cal.2d 829, 161 p.2d 453 (1945); Treff v. Gulko, 214 Cal. 591, 7 P.2d 

697 (1932). Under subdivision (b), an aggrieved lessor may terminate the 

lease and immediately sue for the damages resulting from the loss of the 

rentals that would have accrued under the lease. 
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SEC. 7. Section 1954.5 is added to the Civil Code, to 

read: 

1954.5. (a) Except as provided in subdivision (b), the 

legal consequences of the actions of the parties to a lease of 

real property as provided in Sections 1951, 1951.5, and 1952, 

and the legal remedies available upon breach of a lease of real 

property as provided in Sections 1953 and 1954, are not subject 

to modification by the prior agreement of the parties. 

(b) The parties to a lease of real property may by con­

tract wde at any time: 

(1) Waive any right of either or both parties to specific 

enforcement of the lease; or 

(2) Make any reasonable provision for determining the 

amount of damages to be paid for breach of the lease or fixing 

the time for payment of such damages. 

Comment. Sections 1951, 1951.5, 1952, 1953, and 1954 are designed 

to make the ordinary rules of contract law applicable to leases of real 

property and thus relieve both lessor~ and lessees of the forfeitures to 

which they had been subjected by the application of feudal property con­

cepts. Subdivision (a) of Section 1954.5 will secure to the parties the 

benefits of the preceding sections by prohibiting the restoration of the 

previous system of lease law by standard provisions ihleases. 

Subdivision (b) is designed to permit the parties to a lease to 

include reasonable provisions for determining their remedies for breach 

of the lease. Paragraph (1) permits waiver of the right to specific 

performance. Paragraph (2) permits the parties to establish either the 

-19-
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means for determining the damages or the time for the payment of damages 

or both. Under this paragraph, for example, the parties may agree that 

the lessor, after termination of the lease because of the lessee's breach, 

may make a reasonable effort to relet the property and may recover from 

the lessee either periodically or at the end of the original term any 

deficiencies in the rentals actually realized upon the reletting. Such 

a provision would not result in any forfeiture; it would merely delay 

the payment of damages so that the damages could be determined by actual 

experience. 

c 

, 
C 
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SEC. 8. Article 1.5 (c=encing ,nth Section 3320) is added 

to> Chapter 2C1f Title 2 of Part 1 of DivisiCln 4 Clf the Civil CClde, 

to read: 

Article 1.5. Damages for Breach of Lease "f Real Property 

Comment. This article sets forth in same detail the damages that may 

be recovered upon a total breach of a lease of real property. Some of the 

rules stated are also applicable in cases involving a partial breach. The 

article also sets f'"rth the lessee's right to relief from any forfeiture of 

advance payments made to the lessor. The remainder of the article is designed 

to clarify the relationship between the right to damages arising \lllder this 

C article and the right to obtain other farms of relief \lllder other provisions 

of California law. 

C 
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~ T,20. Lessor's damages upon termination of lease for breach 

3320. Subject to Section 3322, if a lease of real property 

is terminated because of "he lessee's breach thereof, the measure 

of the lessor's damages for such breach is the sum of the following: 

(a) The present l-Drth :)f the excess, if any, of too rent and charGes 

equivalent to rent reserved in the lease for the portion of the term 

following such termination over the reasonable rental value of the 

property for the same period. 

(b) Subject to Section 3324, any other eamages necessary to 

compensate the lessor for all the detriment proximately caused by the 

lessee's breach or which in the ordinary course of things would be 

likely to result therefrom. 

Comment. Section 3320 prescribes the measure of xhe damages a lessor 

is entitled to recover when the lease is terminated because of the lessee's 

breach. 

Under subdivision (a), the basic measure of the lessor's damage.s is 

the excess of the unpaid "rent and charges equivalent to rent" under th~_ 

lease over the rental the lessor can reasonably expect to obtain by reletttng 

the property. In this context, the phrase "rent and charges equivalent to :rent" 

refers tn all~blications the lessee undertu..~es in exchange for the use of the 

leased prJI)erty. For exanple, if the defaluting lessee had pr::nised to pay the 

taxes on the leased property and the lessor could not relet the property under 

a lease e1 ther containing such c provision or providing sufficiGut Jlddi tional 

rental to cover the accruing taxes, the loss of the defaulting lessee's 

C aesuoption of the tax obligation would be included in the damages the lessor 

is entitled to recover under Section 3320. 
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The Deo.sure :.f d[1.n3.(~es c-:cscribed in sllcc!i'lisi:>r. (~) is essentially 

the sane as that described in f:lrner Civil Cock Secti:Jn 3308. The 

neasure :)f dc.r...cces describel: :"n Section 33.; 'Jar: ::.l:plico.ble, 11:mever, :)oly 

l'lhen the lease S:J provide,] a.nd th& less~r Ch·Jse t:J invcKe thcct l"'t"edy. 

Xhe measure of dacnges described in Section 3320 is.GJplicuble in all cases. 

Subdivision (b) is included ~n this section in order to make it clear 

that the basic measure of damages described in Section 3320 is not the limit 

of a lessor's recoverable damages when the lease is terminated by reason of 

the lessee's breach. 

"hen a lease is terminated, it will usually be necessary for the lessor 

to take possession for a time in order to prepare the property for reletting 

and to secure a new tenant. A lessor should be entitled to recover the rentals 

due under the lease for this period if the damages awarded are to put him in 

as good a position as would performance by the lessee of his contractual 

obligations. The lessor should also be entitled to recover for his expenses 

in caring for the property during this time, for these are expenses that he 

would not have had to bear if the lessee had not abandoned the property or 

breached the lease. 

In some cases, too, a lessor may wish to give a lessee an opportunity to 

retract his repudiation or cure his breach and resume his obligations under the 

lease. If the lessor does so and the lessee does not accept the opportunity 

to cure his default, the lessor should be entitled to recover the full amount 

of the rentals due under the lease for this period of negotiation as well as 

his expenses in car:L.'lg for the property during this period. 

-23-



c 
In addition, the lessor should be entitled to recover for his expenses 

in retaking possession of the property, repairing damage caused by the 

lessee, and in reletting tbe property. There may be other damages necessary 

to compensate the lessor for all of the detriment proximately caused by 

the lessee; if so, the lessor should be entitled to recover them also. 

Subdivision (b), which is based on Civil Code Section 3300, provides that all 

of the other damages a person is entitled to recover for the breach of a 

contract may be recovered by a lessor for the breach of his lease. This 

would include, of course, damages for the lessee's breach of specific 

covenants of the lease. 

SubdiVision (b) is "subject to Section 3324" in order to make clear 

<== that ~y attorney's fees incurred by the less~r in enfJrcinc bis rishts under 

c 

the lease are not rec·Jverable as incidental dCI.lUGes unless the lease specifically 

provides for the recJvery Jf such fees by either the lessJr Jr lessee. 

Section 3320 has been made subject to Section 3322 in order to make it 

clear that,under Section 3320 as under the law relating to contracts generally, 

the defaulting lessee is not liable for any consequences that the lessor can 

reasonably avoid. Moreover, if the lessor relets the property for a rental 

in excess of the rental provided in the origir~l lease, the dalages the 

lessor is entitled to reCOYer under Section 3320 must be reduced accordingly. 
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§ 3321. Lessee's damages upon termination of lease for breach 

3321. Subject to Section 3322, if a lease of real property is 

terminated because of the lessor's breach thereof, the measure of 

the lessee's damages for such breach is the sum of the following: 

(a) The :;>resent lDrth )f the exc~ss, if eny, "f the rees:Jnablc 

rental value :>f the pr:",erty f:Jr the) :Jrc i:Jn :Jf the terre, f:Jll ::lwinc; 

such tenlinati:Jn Jver ~;;he rent and c':w~r:;~:;s equivaLent t:> rent 

reserved in the le~sc f~r the sane peri~d. 

(b) Subject to Section 3324, any other damages necessary to 

compensate the lessee for all the detriment proximately caused by 

the lessee's breach or which in the ordinary course of things would 

be likely to result the~efrom. 

Comment. Section 3321 prescribes the basic measure of the damages a 

lessee is entitled to recover "hen the lease is terminated because of the 

lessor's breach. It is consistent with the prbr California law. 

Stillwell Hotel C:J. v. Anderson, 4 Cal.2d 463, 469, 50 P.2d 441, 443 (1935) 

("The general rule of damages is that the lessee may recover the value of 

his unexpired term and any other damage which is the natural and proximate 

result of the eviction."). Where appropriate, a lessee may recover damages 

for loss of good will, loss of prospective profits, and expenses of removal 

from the leased property. See,~, Beckett v. City of Paris Dry Goods C:J., 

14 Cal.2d 633, 96 P.2d 122 (1939); Johnson v. Snyder, 99 Cal. App.2d 86, 221 

P.2d 164 (1950); Riechhold v. Sommarstrorn Inv·. C:), 

256 Pac. 592 (1927). 

83 Cal. App. 173, 

Section 3321 is subject to Section 3322 to make clear that the defaulting 

lessor is not liable for any consequences that the lessee can reasonably avoid. 

Subdivision (b) is subject to Section 3324 in order to make clear that 

C attorney's fees incurred by ·"l1e lessee in en:L:Jrcinc his rie::hts under the 

lease are ~t rec:Jverable as incidental dOL~ces unless the lease specifically 

provides f~r the rec:Jvery :Jf such fees by either the less~r Jr lessee. 
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§ 3322. Avoidable consequences; lessor's profits on reletting 

3322. (a) A party to a lease of real property that t~s 

been breached by the other party may not recover for any detri­

ment caused by such breach that could have been avoided through 

the exercise of reasonable diligence without undue risk of other 

substantial detriment. 

(b) When a lease of real property is terminated because of 

the lessee's breach thereof and the lessor relets the property, 

the lessor is not accountable to the lessee for any profits made 

on the reletting, but any such profit shall be set off against 

the damages to which the lessor is otherwise entitled. 

Comment. Under prior California law, a lessor could decline to retake 

possession of leased property after it had been abandoned by the lessee 

and could recover the full rental as it came.: due from time to time under 

the lease. See De Hart v. Allen, 26 Cal.2d 829, 832, 161 P.2d 453, 455 

(1945). Subdivision (a) of Section 3322 substitutes for this rule the 

rule applicable to contracts generally that a party to a lease that has 

been breached by the other party may not recover for any detriment caused 

by such breach that could have been avoided through the exercise of reason­

able diligence. See RESTATEMENT, CONTRACTS § 336. 

Under prior law, a lessor could relet property after the original 

lessee had abandoned the lease if he did so either on his own account (in 

which case the lessee's rental obligation was terminated) or for the 

account of the lessee. See discussion in Dorcich v. Time Oil Co., 103 Cal. 

App.2d 677, 685, 230 p.2d 10, 15 (1951). JUth:lUgh flo case has yet arisen so 

holding, the rationale of the California case5 indicates that, if the lessor 

received a higher rental uhen reletting for the account £>1' the lessee tha.n 

was provided in the original lease, the les~ee was entitled to the profit. 



c 

c 
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Under Section 3322, a lessor who relets property after the original 

lessee has abandoned it does so for his own account; and under subdivision 

(b) any profit received belongs to the lessor rather than to the defaulting 

lessee. The net profit received on the reletting, however, reduces the 

damages suffered by the lessor for which the lessee is liable. 

The rule stated in subdivision (b) is s:U,lilar to the rule applicable 

when the buyer under a sales contract repudiates the sale and the seller 

resells the goods to mitigate damages. See COM. CODE § 2706(6). 
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§ 3323. Liquidated damages 

3323· Notwithstanding Sections 3320 and 3321, upon 

breach of n provision of a lease of real property, liquidated 

damages may be recovered if so pr::Jvided in the lease and if they 

meet the requirements of Sections 1570 and 1671. 

Comment. Section 3323 does not create a right to recover liquidated 

damages, it merely recognizes that such a right may exist if the conditions 

specified in Civil Code Sections 1570 and 1671 are met. Provisions in leases 

for liquidated damages upon repudiation of the lease by the lessee have been 

held to be void. Redmon v. Graham, 211 Cal. 491, 295 Pac. 1031 (1931); Jack 

v. Sinsheimer, 125 Cal. 503, 58 Pac. 130 (1899). Such holdings were proper 

so long as the lessor's cause of action upon repudiation of a lease was either 

for the rent as it came due or for the rental deficiencies as of the end of 

the lease term. Under such circumstances, there could be little prospective 

uncertainty over the amount of the lessor's damages. Under Section 1953 

and this article, however, the lessor's right to damages accrues at the 

time of the repudiation, because they must be fixed before the end of the 

term, they may be difficult to calculate in some cases. This will frequently 

be the case if the property is leased under a percentage lease. It may be 

the case if the property is unique and its fair rental value cannot be 

determined. ACCOrdingly, Section 3323 is included as a reminder that the 

cases holding liquidated damages prOVisions in leases to be void are no 

longer authoritative and that in some cases such provisions may be valid. 

So far as prOVisions for liquidated damages upon a lessor's breach are 

concerned, Section 3323 is declarative of the preexisting law under which 

such provisions were upheld if reasonable. See Seid. Pak Sing v. Barker, 

197 Cal. 321, 240 Pac. 765 (1925). 

-28- , 
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§ 3324. Attorney's fees 

3324. (a) In addition to any other relief to which a lessor 

or lessee is entitled by reason of the breach of a lease ·;)f real 

property by the ;)ther party to the lease, he may rec;)ver reasonable 

attorney's fees incurred in obtaining such relief if the lease 

provides f;)r the rec;)very of such fees. 

(b) If a lease of real property provides that ;)ne party to 

the lease may rec;)ver attorney's fees incurred in ;)btaining relief 

for the breach of the lease, then the ;)ther party to the le&se may 

also recover reasonable att;)rney's fees incurred in obtaining relief 

for the breach "f the lease should he prevail. The right to recover 

attorney's fees under this subdivisi;)n may not be waived prior to the 

accrual of such right. 

Comment. Leases, like;)ther contracts, sometimes pr"vide that a party 

forced to resort to the courts for enforcement is entitled to recover a 

reasonable attorney's fee. Section 3324 makes it clear that the remaining 

sections in the article do not impair a party's richts under such a provision. 

Subdivision (b) is included in the section to equalize the operation 

of leases that provide for the recovery of an nttorney's fees. M"st leases 

are drawn by ;)ne party to the transaction (usually the less;)r), and the 

other seldom has sufficient bargaining power to require the inclUSion ;)f a pro-

vision for attorney's fees that works in his fav"r. Under Section 3324, if 

either party is entitled by a provision in the lease to recover att"rney's 

:flees, the "ther may recover such fees when he is forced tel resort t·" the 

courts to enforce his rights under the lease. T;) prevent the provisielns ;)f 

subdivision (b) from being nullified by standard waiver prelvisions in leases, 

the second sentence of subdivisieln (b) prohibits the waiver ;)f a party's right 

to reCelver att;)rney's fees under the subdivision until the right actually accrues. 
-29-
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§ 3325. Lessee's relief' f'rom f'orf'eiture 

3325. (a) Subject t~ the less~r's right to obtain specif'ic 

enf'Qrcement of the lease, if' a lease ~f real property is terminated 

because ~f the breach thereof by the lessee, the lessee may recover 

fr~m the less'~r any am~unt paid to the lessor in consideration for 

the lease (whether designated rental, bonus, consideratiQn fQr execution 

thereQf, ~r by any Qther term) that is in excess of the sum of: 

(1) The PQrtion ,,1' the total amQunt required t~ be paid to Qr f'or 

the benef'it ,,1' the lessor pursuant to the lease that is fairly all'"cable 

to the portion of the tern priCJr to the termination Qf the lease; and 
, 

(2) Any damages, including liquidated damages as provided in 

Section 3323, to which the lessor is entitled by reason of such breach. 

c (b) The right"f' a 1Gssee t" recover under' this section may not 

be waived prior to the accrual of such right. 

Comment. Section 3325 is designed to make the rules stated in Freedman 

v. The Rector, 37 Cal.2d 16, 230 P.2d 629 (1951), and Caplan v. Schroeder, 

56 Cal.2d 515, 15 Cal, Rptr. 145, 364 P.2d 321 (1961), applicable to cases 

arising JUt ,,1' the breach of a lease. The Freedman case held that a willfully 

defaulting vendee under a contract f~r the sale of real property may recover 

the excess of' his part payments over the damages caused by his breach. The 

Caplan case held. that a willf'ully defaulting vendee could recover such an 

advance payment even though the contract recited that the advance payment 

was in cQnsideratiQn f'or the executiQn of the c"ntract. The court lo~ked 

beyond the recital and f~und that there was in fact no separate consideratiQn 

c fQr the advance payment aside frQlll the sale of the property itself'. 

Similarly, Section 3325 will permit a lessee t" recover advance payments, 

regardless of' how they are designated in the lease, if the CQurt f'inds that 
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suCh payments are in fact in consideration for the lease and are in excess 

of the damages suffered by the lessor as a result of the lessee's breach. 

Subdivisi:m (b) :Jf S~c'cbn 3325 is )rJ;)rc01y urm,::cess'lry. The 

Freedman and Caplan cases are based on the provisions of the code prohibit-

ing forfeitures. These rules are applied despite contrary provisions in 

contracts. Nonetheless) subdivisi:Jn (b) is incluclc(; t:J : :"lcc i t cle~r that 

the provisions of this section ITBY not be avoided by the addition to leases 

of provisions waiving rights under this section. 

Section 3325 Changes the prior California law. Under the prior 

California law the right of a lessee to recover an advance payment depended 

on whether the advance payment was designated a security deposit (lessee 

c.')uld rec:)ver), liquiclQtecl c1<:1~aGes (lessE:!'.J c .)uld rcc :Jver), on udv~.ncc p.:lyDent 

:)f rent'll (lessee could n:Jt rec:lVcr), :Jr Cc conus :Jr consideration for the 

~xQcuti:Jn :Jf the le'lse (',,-,s88e could not r'3c:Jvor). C:Jnpare \'larDine v. Shapir::>, 

118 Cal. App.2d 72, 257 P.2d 74 (1953){$l2,OOO forfeited because designated 

as both a bonus and an advance payment of renta~J with Thompson v. SWiryn, 

95 Cal. App.2d 619, 213 p.2d 740 (l950)(advance payment of $2,800 held 

recoverable as a security deposit). See discussion in Joffe, Remedies 

of California Landlord upon Abandonment by Lessee, 35 SO. CAL. L. REV. 34, 

44 (1961) and Note, 26 CAL. L. REV. 385 (1938). See also Section 3323 

and the Comment to that section. 
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§ 3326. Unlawful detainer actions 

3326.. (a) Nothing in this article affects the provisions 

of Chapter 4 (corunencing ~lith Section 1159) of Title 3 of Part 3 

of the Code of Ci.vil Procedure, relating to actions for un1.awfu1 

detainer, forcible entry, and forcible detainer. 

(b) The bringing of an action under the provisions of Chapter 

4 (commencing ,-lith Section 1159) of Title 3 of Part 3 of the Code 

of Civil Procedure does not affect the ri£tt to bring a separate 

action to recover the damages specified in this article; but there 

shall be no recovery of damages in the sUbsequent action for any detriment 

for which a clam for damages uas made and determined. on the merits in 

the previous action. 

COlllIJlent. Section 3326 is designed to clarify ",,!:Ie relationship between 

this article and the chapter of the Code of Civil Procedure relating to 

actions for un1.awful detainer, forcible entry, and forcible detainer. The 

actions provided for in the Code of Civil Procedure are deSigned to provide 

a SUllllllary method of recovering posse ssion of property. Those actions may 

be used by a lessor whose defaulting lessee refuses to vacate the property 

after termination of the lease. 

Section 3326 provides that the fac~ that a lessor has recovered po~session 

of the property by an unlawful detainer action does not preclude the bri~ing 

of a later action to recover the damages to which he is entitled under this 

article. Some of the incidental damages to which the lessor is entitled may 

be recovered in either the unla1~ul detainer action or in an action to recover 

the damages specified here. Under Section 3326, such damages may be 

recovered in either action; bu·~ the les sor is entitled to but one deter­

mination of the merits of a damages claim for any particular detriment. 
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SEC. 9. Section 3308:)f the Civil C~de is amended to read: 

3308. 'rke -]3al'ties-ts-aRy-lease - af' -peal- aF"-]3eFseRal-]3P9199Pty 

may-agFee -tlleFeiR- -taat - o..f' .. SlieR If a lease sllall-se o:)f personaJ, 

property is terminated by the lessor by reason of any breach thereof 

by the lessee, the lessor shall thereupon be entitled to recover from 

the lessee the present w:)rth at-tae-time-af'-aliell-te~iaati9R, :)f the 

excess, if any, of the ru-,,:)unt of rent and charges equivalent to rent 

reserved in the lease f:or the balance :)fche stated term ep-aRj'-saerle'!' 

]3eFi9a-ef'-tilHe over the tllea reasonable rental value :)f the premises for 

the same period. 

The rights :of the lessor under sliea-ag'!'eelHeat-saall-se this section 

are cumulative t:o all :)ther rights or reLledie6 now :)1' hereafter given 

to the lessor by law or by the terms of the leuse; ]3'!'eviaea,-aewevel!', 

tllat but the electbn of the lessor to exercise the remedy ael!'eiRas9ve 

r-e~H;tea-saaH-8e. pr(lvided by this secti2n is binding upon hic 

and shall exclude recourse thereafter to any Dther rel'ledy fDr rental 

or charges equivalent tD rental (lr damages for breach :)f the cDvenant 

to pay such rent or churGes accruing subsequent to the tine (If such 

terminatbn. 

taat-liBless-tae-'!'eaeay-j3'!'eviaea-sy-tllis-seeti9a-is-eKeFeiaea-sy-tae 

lees9'!'-witlliR-a-sr-eeiHea-time-tae-'!'igat-theFete-Sllall-se-8a'!''!'ea~ 

C::>roment. The reference to leases :)f real property has been deleted 

from Section 3308 because it has been superseded by Sections 1951-1954.5 

and 3320-3326. 

Section 3308 has also been revised tD elli,unate the implication that, 

unless the lease so provides, ales sor :)f pers(lnal pr:>perty is not entitled 
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to re~·)ver danages 1':>r pr·)spective detriment up::>n terminati:m )1' the lease 

by reason :>1' the breo.ch there:Jf by the le ssee. No California case has so 

held, and the cases inv)lvinG o.'"ases )f real pr:>perty .that have held that 

a lessor cann:>t inmediately rec:Jver all :>f his future damages have been 

based em feudal real property c:mcepts that are irrelevant when persono.l 

property is involved. 
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SEC. 10. Section 3387.5 is added to the Civil C:lde, to read: 

3387.5. (a) A lease ,:of re al pr':Jperty may be specif'ically enforced 

by any party, or assiGnee Cl1' a party, to the lease when a purpClse ':Jf 

the lease is (1) to provide a neans for financing the acquisition of 

the leased prClperty, or any improvement thereon, by the lessee or 

(2) to f'inance the improvenent of the property for the use ':Jf the lessee 

during the term:Jf the lease. 

(b) N:Jtbine in this secti:Jn affects the right tCl :Jbtain specific 

or preventive relief in b.ny Clther case where such relief is appropriate. 

C:JrolIIend Under the prior California law, if a lessee defaulted in the 

payment ':Jf rent, abandoned the property, :Jr ':Jtherwise breached the lease, 

the lessor could refuse t:J terminate the lease and sue to c:Jllect the rental 

installments as they accrued. Because the lessee's Dbligation under a lease 

was, in effect, specifically enf:Jrceable thrDugh a series :Jf actions, leases 

have been utilized by public entities to f'inance the construction :Jf public 

inprovements. The lessor constructs the improvement to the specifications 

of the public entity-lessee, leases the property as improved t:J the public 

entity, and at the end of the term :Jf the lease all interest in the property 

and the improvement vests in the public entity. See, e.g., Dean v. Kuchel, 

35 Cal.2d 444, 218 P.2d 521 (1950); City of Los lmgeles v. Nesvig, 231 Cal. 

App.2d 603, 41 Cal. Rptr. 918 (1965). 

Similarly, a less:Jr may, in reliance :In the lessee's rental obligation 

under a long term lease, construct an improvement to the specifications of 

the lessee f:Jr the use of the lessee during the lease term. The specif'ically 

enforceable nature of the lessee I s rental :Jblication gives the less:Jr, in 

effect, security fDr the repayuent ':Jf the cost of the impr:Jvenent. 
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These systens :)f financing the purchase:)r improvement of real property 

would be serbusly jeopardized if, upon rel'udiation of the lease by the 

lessee, the lessor's only right were the right to reC:lver damages measured 

by the difference between the ,;orth of the remaining rentals due under the 

lease and the rental -value of the property. See Section 3320. 

Section 3387.5 has been added to the Civil Code, therefore, t:l !:lake it 

abundantly clear that a lease is specifically enforceable if it is actually 

a means for financing the acquisition of the leased property :lr improvenents 

thereon, by the lessee :lr for financing the construction of improvements 

to be used by the lessee during the term :If the lease. Under Section 

3387.5, it will be clear that a lessee may not aV:lid his obligation to pay 

the less:lr the full 8lJlo:lunt due under the lease by abandoning the leased 

property and repudiating the lease. 

-36-



c 

c 

c 

SEC. 11. S'ection lJ.74 of the Code of Civil Procedure is amended to read: 

1174. If upon the trial, tLe verdict 0f the jury, or, if the 

case be tried without a jury, the findingsTf the C0urt be in favor of 

the plaintiff and against the defendant, judgment shall be entered for 

the restitution of the premises; and if the proceedings be for an 

unlawful detainer after neglGct, 0r failure to perf0!W the c::mditions 

0r covenants of the lease or agreement under ,lhich the property is held, 

or after default in the pay>nent of rent, the judgment shall also 

declare the forfeiture of such lease or agree~nt i:-~ke-Retiee 

~el'feiteEl • 

The jury or the court, if the proceedings be tried without a jury, 

shall also assess the damages occasioned tD the plaintiff by any 

forcible entry, or by any forcible or unla,1ful detainer, alleged in the 

complaint and proved on thc trial, and finG the amount of any rent due, 

if the alleged unla,~ul detainer be after default in the payment of rent. 

Judgment against the defendant guilty of the forcible entry, or the 

forcible or unla,vfl:l dctai!ler, may be entel~d in the discretion of the 

court either for the aDlO\mt of the damages and the rent found due, or 

for three t:iJne s the amoun-t so found. 

When the proceeding is for an unlawful detainer after default in 

the payment of rent, aIld the lease or agree!l'ent under ;lhich the rent is 

pa,'8.ble has not by its terms expireU, and the notice required by Section 

1161 has not stated the election of the landlord to declare the for-

feiture thereof, t;,e court may, and, if the lease or agreement is in 
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writing, is for a term of more than one year, and does not contain 

a forfeiture clause, shall order that execution upon the judgment 

shall not be issued until the expiration of five days after the entry 

oce the judgment, within which time the tenant, or any subtenant, or 

any mortgagee of the terrr., or any other party interested in its 

c'mtinuance, may pay into the couri; for the landlord, the amount 

found due as rent, with interest thereon, and the amount of the damages 

found by the jury or the court for the unlal~ detainer, and the costs 

of the proceedings, and th-ereup,m the judgment shall be satisfied and 

the tenant be restored to his estate. 

But if payment as here provided be not made within five days, 

the judgment may be enforced for its full amount, and for the ~ 

of the premises. In all other cases the_ jlldgment III!!y be enforced 

immediately. 

Comment. The language deleted from Section ll74 was added to permit a 

lessor to evict a defaulting lessee and relet the premises without forfeiting 

his right to look to the lessee for any resulting deficiencies in the accruing 

rentals. Under the preexisting law, a lessor whose lessee defaulted in the 

payment of rent had to choose between (11.) suine ·~he lessee fr"I.l time t" tine t::> 

collect the accruing rentals and (b) c:JlJpletely ternino.ting the lease and the 

lessee' s obligation to pay any more rcnt. CDstello v. Hartin Bros., 74 Cal. 

App. 782, 786, 241 Pac. 588, 589 (1925). 

Inasmuch as f:ivil Code Sections 1953 o.m1 1954 permit a lessor to re<:pver 

his damages for the loss of the future rentals, d~ under the.iease deerlte 

.rurmjne.tion of the lease, the deleted language is no longer necessary. 
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SEC. 12.· This act applies to all leases, whether executed, 

renewed, or entered into before or after the effective date of this 

act, to the full extent that it constitutionally can be so applied. 

Corrment. Section 12 provides that this act is to be applied to leases 

executed before as well as after its effective date. The purpose of Section 

12 is to permit, insofar as it is possible to do so, the courts to develop 

and apply a uniform body of law applicable to all cases involving a repudia-

tion or material breach of a lease that arise after the effective date of 

the act. The section recognizes that the constitutional prohibition 

against the impairment of the obligation of contracts ~ay limit the extent 

c: to which this act can be applied to leases executed before its effective 

active application of this act, and the eX"cent ;)f such ~Dssib1e lini trrti.:>n, 
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