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A STUDY RELATING TO INVERSE CONDEMNATION 

Part One: The Scope of Legislative Power with Respect to 
Takings or Damaginqs of Private 2roperty for 
Public Use 

Introduction 

The present study is designed to e:cplore possible 

avenues for leGislative improvements in the law of 

inverse condemnation in the State of California. The 

general policy of law revision - by hypothesis intended 

to bring about appropriate changes in existing law - is 

in this field complicated by the constitutional founda-

tions of the lal'l of inverse condemnation.. The relevant 

constitUional provisions are found in both the California 

Constitution (Article I § 14, quoted below) and in the 

Due ?rocess Clause of the Fourteenth Amendment of the 

United States Constitution. Thus, any legislative 

approach must necessarily be a limited one, since it 

must conform to the minimum standards exacted by the 

specific constitutional clauses referred to, as well 

as by the general constitutional limitations which 

condition all legislative action. In addition. conformity 

to the California Constitution is not enough; for pro-

visions of the state's organic law are themselves 

invalid if the basic standards of the Federal Consti­

tution are not satisfied. l 

In light of the somewhat unique nature of the law 

of inverse condemnation, then, three general topical 

areas for investigation are seen to emerge: 



(1) To what extent, if any, may the State of California, 

by amendment to the California Constitution, change 

the existing law of inverse condemnation? (2) To 

wha t elrtent, if any, may the California Legislature, 

by statute alone, change the eldsting California law of 

inverse condemnation? (3) £ssumins that some areas 

for constitutional or lesislative enactments are found 

to exist, in what res;?ects and to whatel:tent are 

changes in the ?resent ::California law of inverse con­

demnation both desirable and feasible? 

The 9resent study reaches the conclusion that a 

variety of possible courses of constructive action are 

available, within the frameuor~ of eXi,sting constitu­

tional limitations, for improvine the law of inverse 

condemnation in California. Part One of the study 

seel;:s to present the legal basis for this conclusion, 

and to indicate in general ter~ the types of measures, 

and their scope, which are deserving of consideration 

in this connection. ~art TWo of the study undertakes 

an assessment of the existing law in a variety of 

specific factual contexts of ~ecurrine; importance, with 

the objective of identifying and evaluating policy 

criteria relevant to :,Jossible laVi revision proposals. 

The Problem in ?erspective 

"Inverse condemnation" is the name Generally 

ascribed to the remedy 'which a property owner is per­

mitted to prosecute to obtain the just compensation 
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which the Constitution assures him when his property, 

without prior payment therefor, has been taken or damaged 

for public use. Its basis is found in Section 14 of 

Article I of the California Constitution, which provides 

(in pertinent part): 

Private property shall not be taken or 
damaged for public use without just compensa­
tion having first been made to, or paid into 
court for, the owner •••• 

The Fifth Amendment to the United States Constitution 

contains a similar--and yet Significantly different--

requirement: 

••• nor shall private property be taken 
for public use, without just compensation. 

This last quoted provision, which was originally 

applicable only as a limitation upon the powers of the 

Federal Government, is now deemed fully operative as a 

restriction upon the powers of the several states and 

their political subdivisions as a substantive aspect of 

the Due Process of Law which the states are required to 

extend to all persons within their jurisdictions by the 

Fourteenth Amendment. 2 The Federal prohibition, it will 

be noted, refers only to a "taking" of private property, 

while the California provision explicitly forbids such 

property to he either "taken" or "damaged". As will be 

explained below, this difference in wording was deliberate. 

Inverse condemnation and eminent domain are thus seen 

to be Simply the converse sides of the same legal coin. 
3 

As the Supreme Court has pointed out: "The prinCiples 

which affect the parties' rights in an inverse condemnation 
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suit are the same as those in an eminent domain action." 

Moreover, since the power of eminent domain is regarded 

as an inherent attribute of sovereignty, the constitution-

al provisions quoted above are deemed not the source of, 

but as limitations upon, that power. 4 Indeed, the 

historical roots of the principles now known as eminent 

domain extend back many centuries, and are manifested in 

the law of numerous countries. 5 For present purposes, 

however, the relevant legal developments in California 

law are principally those which follow the adoption of 

Section 14 of Article I as part of the California Consti-

tution of 1879--our present organic charter. 

The law with which we are here concerned is, to a 

remarkable degree, almost entirely judicially formulated. 

To be sure, some statutes pertinent to the problems of 

the study do exist; but, by and large, judicial decisions 

characterize the course and development of the legal 

norms presently operative in the field. This feature of 

the law of inverse condemnation is, undoubtedly, a 

reflection in part of the California view that Section 14 

of Article I is self-executing, and does not require 

legislative implementation or authorization to be 

recognized as the basis of liability of governmental 

agencies. 6 In this sense, inverse condemnation has been 

traditionally regarded as a remedy which operates in the 
7 field of tortious conduct. Where property injury is 

the gravamen of complaint, the constitutional remedy 

often overlaps normal tort remedies and provides an 
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al ternative basis of relief ,8 In other instances .... 

especially so prior to the judicial abrogation of 

governmental immunity in California by the landmark 

Muskopf decision9 -- it provides a useful basis for 

recovery of damages in circumstances where the defendant 
10 public entity is otherwise immune from liability. 

The pattern of judicial development, practically 

unaided (save in a few narrow and discrete areas) by 

legislative enactments, is a natural consequence of the 

amorphous nature of the practical problems with which the 

entire theory of inverse condemnation deals, The necessity 

for an affirmative eminent domain action is obvious to 

public officials where actual appropriation and use of 

physical assets in private ownership is contemplated for 

a particular public project, be it a freeway, county 

hospital, irrigation canal, or urban renewal program. If 

the compensation awarded is insufficient to satisfy the 

owner, his recourse to normal appellate processes to 

redress the deficiency is routine. Sometimes, however, 

an actual appropriation of property is not contemplated 

as a feature of the project. Damage may result in unex­

pected ways to private premises, or in ways which, while 

possibly anticipated,were deemed remote and unlikely to 

occur.. In other instances, losses of property values 

from governmental activity are fully anticipated, but are 

believed to be not a basis of legal liability--a belief 

not shared by the injured owner. Or, perhaps, an 

emergency situation has arisen, and official action is 
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taken with full realization of its possible injurious 

effect on private property but with firm conviction that 

such action is necessary in the interest of the general 

community welfare. The limitless varieties of situations 

in wbicb governmental action, talten in good faith and 

without previous eminent domain proceedings, may result 

in property damage to the citizen suggest the range of 

cases in which the inverse remedy may be invoked to seek 

the just compensation believed to be due. 

Tbe functional and doctrinal interrelationsbip 

between affirmative and inverse condemnation suits has 

meant that the judicial development of the law of inverse 

condemnation is, in substantial part, found in appellate 

opinions concerned with affirmative eminent domain 

proceedings. Identical issues may arise in either type 

of case, For example, in condemnation proceedings to 

take property for freeway purposes, the condemnee may 

assert a claim for severance damages based on impairment 

of access to his remaining property, thus. requiring the 

court to adjudicate the nature and extent of property 

owners' access rights and the circumstances in which 
11 

impairment is constitutionally compensable, The 

same issue might also be raised in an inverse 

condemnation suit brought by an owner whose physical 

property bas not been invaded, but who, by reason of the 

freeway project, claims that his access has likewise been 

interfered with to his damage. 12 The legal analysis and 
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consequences in both cases--assuming the absenceot a 

controlling statute to the contrary--would normally be 

the same in both cases. 13 

Realistically, of course, one-might expect certain 

differences in practical results, depending on whether the 

owner's claim was made in a normal eminent domain 

proceeding or in an inverse condemnation suit. In the 

.former type of case, the jury may be instructed to exclude 

from their verdict any losses attributable to.noncom­

pensable factors; but their verdict may, nonetheless, 

resolve in the condemnee's favor conflicts of testimonY 

as to valuation of compensable factors by intuitive (or 

eve'n deliberate) appraisal of such noncompensable losses. 

In the corollary inverse condemnation suit,on the other 

hand, -if the particular claim is for a legally noncom­

pensable loss, the issue can often be taken entirely away 

from the jury as a matter of law, thus precluding any 

recovery at all. For the purposes of this study, however, 

~actical differences of this sort can be put to one side. 

Since the applicable rules of law are the same in both 

types of cases, both types will be examined and relied 

upon here. 

Regardless of the context in which the issue is 

litigated, the problems of marking the limits of 

compensability for governmentally induced property damage 

have been left largely to the courts, as is true generally 

of the broader field of torts •. The results have not been 

entirely satisfactory: most authorities readily acknowledge 
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that the case law of inverse condemenation is disorderly, 

inconsistent and diffuse. 14 Much of it is characterized 

by a formal--often circular and unenlightening--discussion 

of the meaning of the crucial constitutional terms. Is 

the plaintiff's interest one that fits within the accepted 

concepts of "property"? If so, has anything legally 

cognizable been either "taken" or "damaged"? Was the loss 

visited on plaintiff for a "public use"? How is "just 

compensation" to be determined, and what elements of loss 

are included in its computation? Sharp divisions of 

judicial opinion on questions pitched at this level of 

inquiry might readily be expected, and, indeed, permeate 
15 

the case law. 

Beneath the surface abstractions of judicial 

opinions, however, lurk significant conflicts of policy 

considerations--sometimes candidly expressed, but more 

often obscured by the opinion writers. In California, 

as much as in any other jurisdiction, the relevant policy 

postulates have increasingly been exposed to view by 

appellate judges in recent years as the courts have 

labored to construct a viable body of consistent 

principles. 16 The decisions appear to accept the thought, 

however, that the effort must necessarily be both tentative 

and a continuing one. The pace of the technological 

explosion, the rapid growth of the population, the tendency 

of people to cluster in massive urban communities, and the 

seemingly ever-growing and insatiable fund of unfulfilled 

economic and social aspirations, is accompanied by a like 
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increase in the size and complexity of government as well 

as in the sophistication and pervasiveness with which 

government functions within the society as a whole. 

Thoughtful observers have noted that this development 

inevitably tends to increase the frequency and seriousness 

of governmental mistakes and of deliberately adopted risks 

of substantial interferences by government with private 

economic resources and expectations. 17 At the same time, 

the innocent victim's ability to secure political redress 

is diminished by the very size and complexity of the 

contending forces at work. Continued flexibility and 

adaptability of judicial resources to meet the needs of 

newly emerging problems of contemporary society--a 

capacity which the absence of narrowly confined legisla­

tive standards has assured in the past--is thus an 

important general criterion by which the desirability of 

legislation relating to inverse condemnation matters 

should be judged. 

Another dimension to the problem of inverse 

condemnation, viewed in its largest perspective, beccmes 

apparent as one seeks to identify the nature of, and 

evaluate, the competing interests at stake. lit once, 

the investigator is struck by the complexity of factual 

circumstances represented in the case law, and by the 

frequency of judicial reiteration of the controlling 

rule (perhaps better labeled a "non-rule"): "Each case 

must be considered on its own facts.,,18 In more 
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conventional terms, what the courts appear to mean by 

this reliance on ad hoc problem-solving is that general 

principles provide little assistance in weighing the 

strength of the competing interests in a given case--at 

least in the absence of a substantial line of similar 

cases tending to support and institutionalize a particular 

result. With respect to a few clusters of like problems 

of recurring nature, indeed, one can already perceive a 

crysta~at:l.on and hardening of specific rules--the 

comprehensive zoning19 and cul-de-sac20 cases being 

prominent examples. Large problem areas still remain 

open, however, in which the generative processes of case­

by-case determination are still at work and predictability 
21 is hazardous. 

The typical formulation of the interest analysis, 

with reference to inverse condemnation, focusses upon the 

concept of "private property" on the one hand, and the 

concept of "police power" or "general welfare" on the 

other. Few persons would disagree with the classic 

statement of Mr. Justice Brewer, more than seventy years 

ago, declaring that22 

• • • in any society the fullness and sufficiency 
of the securities which surround the individual 
in the use and enjoyment of his property 
constitute one of the most certain tests of the 
character and value of the government. 

This formulation, however, begs the real questions at 

stake: Wha t kinds of legi tima te expectations with 

respect to the allocation and utilization of private 

resources" both tangible and intangible, are sufficiently 
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important as to deserve judicial protection against at 

least some forms of governmental interference?23 

As thus rephrased, the basic issue is seen to involve 

a problem of relativity, rather than classification, of 

interests, a struggle between the security of "established 

economic interests" and "the forces of social change" 
24 rather than a search for definitions. "Sufficiently 

important", as a standard, derives meaning only in 

relation to other interests also seeking judicial 

vindication. In the context of inverse condemnation, 

these "other" interests are often judicially described 

under the rubric of "police power" or "legislative power 

to promote the general public health, safety, welfare and 

morals". Yet, here again, one must approach the subject 

at hand with an alert understanding that (like private 

interests) governmental claims are not all of the same 

order or value. Two significant, but distinguishable, 

aspects of governmental behavior can readily be identified 

to make this clear. 

First, it is obvious--although all too often 

apparently ignored in judicial decision writing--that 

government functions in a variety of capacities, all of 

which may not necessarily imply 

intensity of public interest or 

the same degree or 
25 importance. A 

preliminary analysis of inverse condemnation problems 

suggests that different qualitative elements may be 

perceivable in the kinds of public functions which 

ordinarily impinge on private interests in significant 
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ways. These functions include at least seven 

distinguishable categories of activities: 1) The 

investment of public funds in public improvements 

conceived as relatively permanent additions to the total 

fund of community assets. The building of courthouses" 

jails, public power plants, bridges and dams, are 

familiar examples. 2) The acquisition, by compelled 

contribution, of private assets and facilities intended 

as relatively permanent additions to public resources. 

Examples include forced relocations of underground 

utility structures by the owner, compelled elimination of 

railroad grade crOSSings, and dedications exacted from 

subdividers as a condition to approval of subdivision 

maps. 3) Requisitioning of specific private interests 

and resources for temporary governmental purposes, 

emergent or non-emergent. Examples include destruction 

of specific private property to prevent it from falling 

into enemy hands during war, summary abatement of health 

menaces, seizure of factories to prevent work stoppages, 

and the destruction of private interests through lien 

foreclosures for tax collection purposes. 4) Facilitative 

activities designed to encourage, assist or subsidize 

private economic interests. Illustrations include the 

development of publicly owned airports and harbors, 

markets, warehouses, transit systems, and (to some extent) 

roads and highways, all of which function to a substantial 

degree, if not exclusively, as instrumentalities of or 

to promote private commercial activity. 5) Closely 
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related to, and overlapping, the facilitative activities 

of government are its service functions, involving the 

providing of a variety of goods, services, and opportunities 

for individual self-expression, personal development, and 

cultural enjoyment. Examples include not only public 

utility systems, but also schools, colleges, libraries, 

parks and playgrounds, art and musical activities, and 

community beautification programs. 6) "Guardianship" 

activities of government, involving ongOing programs 

administered by public personnel to give affirmative 

protection to the community against hazardous, noxious, 

unhealthy, or otherwise deleterious influences, Familiar 

illustrations include the operations of the police and fire 

departments, weed, pest, and other nuisance abatement 

programs, air pollution control, social welfare administra­

tion, and public health programs. 7) Mediatory activities 

of government, ordinarily manifested in regulations of 

conduct designed to accommodate and reconcile the 

conflicting interests of individuals and groups within the 

community. Zoning and land use controls, limitations upon 

advertising displays, building and safety regulations, 

sanitary requirements, and business licensing ordinances 

are typical examples. 

Second, it should be kept in mind that government, in 

performing its various roles, usually has multiple 

alternatives available in the pursuit of overlapping 

objectives. For example, the development of a municipal 

airport may be primarily "facilitational" in objective 
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(category 4 above); but, obviously, it also is to some 

extent botpan i~vestment activity (category 1) and a 

s.ervice activity (category 5) and may well be a phase of 

gUardianslllp (category 6) policy (i.e., police aircraft 
.. ' -.1 . 

and helicopter patrol; forest fire suppression through 

use of tanker aircraft). Tile techniques available for 

accomp1Isiling these .diverse but compatible obje~tives 

usually involve a variety of alternatives, each of which 

may entail different sets of competing interests, Thus, 

effective operation of the municipal airport may demand 

assurance that the take-off a~d glide paths for aircraft 

are kept free from obstruction by buildings or other 

structures. The city might proceed to achieve this 

protection a) by enacting a prohIbition against co~st~Ug~ 

tion (e.g" airport approach zoning); or b) by so l~ittQg 

the use of the subject land that structural 1mprove~nts 

are unlikely or impossible (e.g., placing tile land within 

a strict agricultural use zoning classification); or 

c) by purchase or condemnation of an easement for avigation 

over the land. 

Similarly, an objective of securing adequate .<iraJWLge 

and flood control might be approached a) by construction 

wt~h~,ove:r.:~~nt fu.nds of p. system of drainage conduits and 

flood control works; or b) by impps1ng penal regulati0Jl8 
;""; ~"'f""';- !~r i I :"'. ",,r' ~'" "'. :, 

u~~~ prJ:va~e ~;a~.9 ()y!p.~:r.:fj~!,q,uf~1'1:g :t;hell' t,,? pr,QY~,d,4! ,ger.~~ 
'" ' .. , .. -'. . 

ra,cHnf~s w~tJl ~es!'t",9t tR t}:wdFa~;W~g,e pf. :tb,~~r J.~.~; P.1 

~~ bY~,e~~f~pm,entof, ;rut,es 91c~YH H~111ty r,e,lat1:lMf ;t;9 

damage from storm waters, p1,"edicated upon rec.iprocal 
," . , -i -,- <. " , ,'. ~_ "': -. " [ '~ , 
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duties and obligations of private owners, leaving 

enforcement to the fortuities of private litigation. 

Slum clearance objectives may entail possible choices 

between a) rigorous invocation of nuisance abatement law, 

b) strict enforcement of statutory standards for health 

and safety of existing structures, c) condemnation and 

razing of offending buildings, or d) various forms of 

public subsidization of private development of the area 

(e.g •• urban renewal or community redevelopment programs). 

The identification of objectives and choice of means will 

be influenced by many factors, including limitations upon 

legal authority, fiscal realities, and political 

expediency; but it seems clear that every governmental 

action with capacity to "take" or "damage" private 

property involves a choice between rational alternatives 

as to both ends and means. 

The relevant point of the foregoing discussion is, 

of course, that any interest analysis of inverse 

condemnation is necessarily a somewhat precarious under­

taking in light of the complexity of interests reflected 

by, as well as the ambiguities inherent in, governmental 

objectives and the means for achieving them. Judicial 

development of the law--as some authorities have charged26 

--may have tended to obscure this complexity, and to blur 

relevant distinctions between significant elements of the 

overall equdtion. The judicial process, however, retains 

a large measure of inherent flexibility for accommodating 

itself to novel problems as they arise, without major 
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sacrifice to logical consistency or doctrinal symmetry. 

V&ether the legislative process can develop standards 

for decision-making which are more precise and a basis 

of greater predictability than the somewhat nebulous 

judicial rules presently in effect, and yet which are 

sufficiently adaptable to the developing needs of the 

society, remains to be seen. At least, the task will 

not be an easy one. 

On the basis of the foregoing discussion, a 

preliminary--and pervasive--policy issue can be identi-

fied: If it is assumed that constitutional limitations 

do not preclude the enactment of at least some kinds of 

statutory standards to govern the application of inverse 

condemnation law, would the prescription of such standards 

by legislation be a desirable improvement in the law? 

Manifestly, an answer to this question cannot be 

proposed until the purview of potential legislation, and 

its exact nature, is defined in some detail. Legislation 

which merely translates the constitutional mandate into 

roughly synonymous general precepts is not liltely to be 

much of an improvement. 27 On the other hand, a 

preliminary assessment of the problem suggests the 

probability that further investigation would be worth­

while. In certain discrete areas of inverse condemnation 

law, for example, it may be possible to codify certain 

well-developed lines of case law (with or without 
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modifications) in the interest of improving predictability 

and reducing litigation--surely not irrelevant objectives 

of law revision. In other areas, the constitutional 

minimum of "just compensation" as judicially defined may 

be found to be out of accord with the realities of 

economic life; and legislation to authorize compensation 

to be paid for presently noncompensable losses may be 

deemed appropriate. Procedural aspects of inverse 

litigation may be found wanting in some respects; while 

existing statutes may be determined to require clarifica­

tion or revision in the interest of consistency or 

fundamental policy. Hopefully, an analysis of current 

law may even produce policy generalizations capable of 

being formulated into statutory standards which appro­

priately interrelate the competing private and public 

interests in specific factual situations. Since the law 

of inverse condemnation, viewed broadly and in perspective, 

seeks to identify the extent to which otherwise uncompen­

sated private losses attributable to governmental activity 

should be socialized and distributed over the taxpayers 

at large, rather than be borne by the injured individual, 

the nature of the issues to be explored do not appear to 

be greatly different in kind from those which characterize 

governmental tort liability--a subject already proven 

to be within the capabilities of the legislative 

process. 28 
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The Current Legal Context of Inverse Condemnation 

(1) Relationship to tort liability law 

The law of governmental tort liability (or immunity) 

and the law of inverse condemnation have long been 

characterized by significant interrelationships. Prior 

to the abrogation of governmental immunity in California. 

inverse condemnation, and the concept of nuisance (Which 

originally had its roots in inverse condemnation29>, were 

the two principal judicial tools for affording relief for 

property injuries arising out of an admittedlY "govern­

mental" function, where no statute authorized.recovery.30 

The inverse remedy had the significant advantage of over­

riding the traditional classification of public functions 

. into "proprietary" and "governmental" pigeonholes; and it 

applied to governmental entities of every level.3l On the 

other hand, it was limited to claims of injury to 

"property"--including both realty and persoJUll proP8'1't)32_ 

and was not available to redress personal injuries or 

wrongful death. 33 Its close tie to what were essentially 

tort concepts, however, is revealed by cases like Granane 

.v. County of Los Angeles,34 where recovery by a lessee for 

flooding of crops, as the result ofa defectively designed 

and negligently maintained culvert system, was sustained 

alternatively on the theories of inverse condemnation, 

nuisance and negligence. Cases involving dangerous and 

defective conditions of public property constitute an 

especially striking illustration of the overlap between 

inverse condemnation and tort law.35 
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The need for the constitutional remedy may, to some 

extent, have been reduced by abolition of governmental 

immunity, and the substitution (by enactment of the Law 

Revision Commission's legislative program relating to 

governmental tort liability in 1963) of a statutory 

framework for adjudication of private injury claims 

against public entities of all types. 36 The degree to 

which, if at all, the courts may be disposed to narrow 

the scope of inverse condemnation in order to give the 

fullest possible effect to the specific policies embodied 

in the 1963 legislation, including those relating to 

immunities and defenses, remains to be seen. No clear 

indications of any such disposition have been found in 

post-1963 decisions. 

On the other hand, there is little doubt that inverse 

condemnation doctrine can be expected to perform a major 

supplementary role in the future development of govern­

mental tort liability (using the term broadly), absent 

major statutory changes. The 1963 legislation, for 

example, contemplates the termination of pecuniary 

liability of public entities based on common law nuisance, 

as such. 37 (Specific situations, formerly cognizable in 

suits grounded in nuisance theory for which governmental 

immunity was not a defense, are, of course, still amenable 

to tort liability under the new statutory standards for 

affixing liability; but the framework of litigation must 

be directed to proving a statutory basis of recovery, 

rather than a basis in traditional "nuisance" theOry.38) 
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However, as already indicated, the previous law of 

nuisanoe liability of public entities assimilated 

substantial elements of inverse condemnation law; and, 

presumably, liability on an inverse condemnation theory 

may today be imposed in Some trad:j.tional "nuisance" cases 

notwithstanding the legislative abrogation of nuisance 

liability.39 

Moreover, the broad range of statutory defenses and 

immunities available to governmental entities, and clearly 

intended to restrict their tort liability, appear to have 

no efficacy in inverse condemnation litigation. For 

example, the immunity for defective plan or design of 

public improvements, declared in Section 830.6 of the 

Government Code, and the defense of reasonableness of the 

flood control district's actions in connection with its 

culvert system, as provided by Section 835.4 of the 

Government Code, would seemingly have provided no impedi­

ment to full liability in the Granone case on plaintiff's 

inverse condemnation theory, although liability on a 

statutory tort theory (i.e., dangerous condition of public 

property) might well have been precluded. 40 The 

"discretionary immunity" principle which permeates the 

governmental tort liability statutes provides another 

potentially fruitful source of inverse condemnation suits, 

for "takings" and "damagings" of private property are 

often the consequence of an exercise of official discretion 

by some public officer or employee, and thus not an 

available source of tort responsibl11ty.41 In short, to 
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the extent that immunities and defenses against tort 

liability are built into the current statutory law of 

governmental tort liability, injured property owners may 

be expected to seek redress--and thus circumvent 

legislative policy--by resort to the self-executing 

constitutional remedy. 

It must also be kept in mind that inverse condemna­

tion is not merely a counterpart for, or an alternative 

technique for enforcing, tort liabilities. It has had an 

independent development of its own, and embraces a not 

insignificant variety of situations in which liability 

for property damage may be adjudged under constitutional 

compulsion notwithstanding the absence of any plausible 

basis for tort liability. The leading example of this 

aspect of the law is the recent decision of Albers v. 

County of Los Angeles,42 where total liabilities in excess 

of five million dollars were affirmed on an inverse 

condemnation rationale in the face of clear findings of 

fact that the defendant county and its officers had not 

been guilty of any negligence or other wrongful act or 

omission within the purview of accepted tort principles. 

(2) Statutes affecting inverse condemnation 
l1.!lbl11ty 

Although, as pOinted out above, the law of inverse 

condemnation has been developed primarily in court 

decisions applying the broad constitutional language to 

diverse fact situations, the Legislature has not been 

entirely inactive in the field. Existing statutes do 
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impinge upon constitutional liability problems in certain 

respects which are significant for present purposes: 

a) PUblic improvement projects often may require a 

relocation or removal of existing structures, such as 

public utility facilities located in public streets and 

highways, thereby giving rise to issues of "taking" or 

"damaging" of private property.43 The Legislature, 

however, has enacted numerous statutes relating to such 

problems, in some instances expressly requiring payment 

of relocation costs44 and in others declaring that such 

costs shall be payable by the private owner. 45 Other 

statutes have been enacted which authorize public entities 

of various types (principally special districts) to install 

physical facilities in or across streets, highways, 

watercourses and the like, but subject to a duty to restore 

the crossing or intersection to its former state at public 

expense. 46 In ordinary eminent domain proceedings, the 

cost of structural removals and relocations is defined, 

generally, as part of the recoverable damages available 
47 

to the condemnee. 

b) The elimination of grade crossings at intersec-

tions of railway lines and public streets, where required 

by law to be done (in whole or in part) at private expense, 

involves issues of inverse condemnation law. 48 In 

California" a statutory procedure has been developed for 

administrative allocation of such costs as between the 
49 private and governmental interests concerned. 
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c) Private property losses, through commandeering or 

preventive destruction in times of emergency or disaster, 

have been thought to raise difficult issues of constitu­

tional liability.50 To some extent, these problems have 

been alleviated by California legislation authorizing 

compensation to be paid in certain situations of this 

type. 51 

d) In the interest of public health and safety, as 

well as to protect major economic interests from serious 

loss, the state often engages in preventive and prophylac­

tic programs involving the destruction of diseased animals, 

plants, and trees. Although private property is clearly 

"taken" or "damaged" in connection with these programs, 

traditional legal doctrine denies any constitutional 

compulsion to pay just compensation where the claimed 

necessity for the action taken has factual support and is 

not unreasonable under the circumstances. 52 The 

Legislature, however, has authorized limited compensation 

to be paid to affected property owners in some cases of 

this sort. 53 

e) A few miscellaneous statutes may also be found, 

which do not fit neatly into the foregoing categories, 

purporting to either enlarge upon the liability which 

would ordinarily flow from specified governmental action54 

or to provide for the allocation and payment of such 

liability.55 Under some Circumstances, statutes of this 

type may apply in cases involving inverse condemnation 

claims. 
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f) Although not substantive in nature, there are 

numerous statutes of present interest which authorize 

public entities to enter into indemnification or save­

harmless agreements by which they may either assume, or 

shift to other entities, liabilities arising out of certain 

kinds of public undertakings. 56 Presumably, in some cases 

at least, agreements made under these provisions would 

effectively control the ultimate incidence of inverse 

condemnation responsibility as well as ordinary tort 

responsibility. 

g) In connection with statutes authorizing the 

exercise of particular powers by local public entities-­

especially limited purpose special districts--the 

Legislature often employs broad descriptive language 

declaring that the powers conferred are "police powers", 

and are intended to be exercised to promote the public 

health, safety and welfare. 57 It is well settled, of 

course, that rational exercises of the so-called "police 

power" may entail a damaging of private property, or even 

a destruction of practically all of its economic value, 

without incurring constitutional liability to pay just 

compensation therefor. 58 Accordingly, statutory declara­

tions of "police power" purposes may tend to place a claim 

of inverse liability into a conceptual framework tending to 

.apport a judicial holding of non-liability,59 although they 

probably would not be regarded as in any sense controlling~O 

The statutory provisions cited in the preceding 
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paragraphs are intended to be illustrative only, and not 

an exhaustive review of current legislative provisions. 

(A detailed analysis of statutory policies will be deferred 

for subsequent treatment below.) The significant point 

here is that the Legislature has seen fit to act with 

reference to discrete aspects of inverse condemnation law, 

and for the effectuation of diverse purposes, Not only do 

some of the statutes referred to attempt to limit the 

scope of substantive inverse liability, but, in cases 

deemed appropriate to legislative judgment, others expand 

that liability beyond constitutional minimums. 61 In 

addition, the statutory pattern suggests the possibilities 

of developing legislative guidelines for liability~shifting 

and liability-allocation. The feasibility of similar, or 

more comprehensive, statutory enactments in the field is 

at least a tenable inference from the present statutory 

setting. 

(3) Inverse condemnation and private condemnors 

The discussion of inverse condemnation set out above 

takes as a point of departure the general assumption that 

it is the liability of public entities with which the 

present study is concerned. It should not be forgotten, 

however, that private persons also may, under legislative 

delegation, be vested with powers of eminent domain, 

provided the "use" for which private property is condemned 

is a "public" one. 62 Privately owned public utility and 

railroad companies are familiar examPles,63 However, 
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private powers of condemnation are not limited to public 

service corporations; Section 1001 of the Civil Code 

declares that "any person" may acquire private property for 

any use designated as a "public use" by following the 

procedures outlined in the Code of Civil Procedure. ThUS, 

for example, eminent domain proceedings may be brought by 

private colleges and universities for expansion purposes,64 

or by the owners of private airports open to the general 

pub1ic,65 or by a mere private property owner for the 

purpose of connecting his property to a public sewer 

system. S6 The legislative determination that uses of this 

type are "public uses"--and Section 1238 of the Code of 

Civil Procedure so provides--is entitled to considerable 

judicial deference, even though not conclusive upon the 

courts. 67 

As between private persons, of course, resort to 

inverse condemnation as a remedy for unanticipated or 

inadvertent "takings" or "damagings" is often unnecessary, 

for no barriers to liability in tort (such as governmental 

immunity) interfere with the more usual remedies. However, 

inverse actions may properly name private condemnors as 

defendants, and the practice of so doing is not unknown to 

California 1aw. S8 In some circumstances, prosecution of a 

cause of action for property damage may be simplified, and 

confusion of issues prevented, by using the inverse remedy 

where both a public entity and a private persoD, acting 

jointly, were allegedly responsible for plaintiff's 

injury.69 
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In evaluating the possibilities of legislative changes 

in the law of inverse condemnation, therefore, it must be 

kept in mind that private rights and liabilities are likely 

to be affected as well as the rights and liabilities of 

public entities. Moreover, it seems probable that the 

interplay of policy considerations governing private 

inverse condemnation liabilities rationally may be deemed-­

as the comparable legislative policies reflected in the 

governmental tort liability legislation of 1963 clearly sug­

gept -- different in certain situations from those which 

are relevant to the analogous inverse liabilities of 

public entities. 

(4) Inverse condemnation procedure 

Like tort actions against public entities, inverse 

condemnation suits must run a procedural course which, in 

part at least, may tend to eliminate ill-founded claims 

and discourage frivolous litigation. The statutory 

requirement of timely presentation of a claim (within 

100 days for claims based on injury to personal property, 

and one year for taking or damaging of real property70) 

applies to these c1aims. 71 Since the time period for 

claim presentation begins to run when the cause of action 

accrues within the meaning of the statute of limitations 

which would otherwise be applicable to comparable private 

1itigation,72 difficult problems of computation may arise. 

It may be clear, for example, that damage to private 

property will result from a public construction project, 

-27-



( 
but the amount of damage may be purely speculative and the 

actual causing of the damage may be contingent on other 

circumstances--as, for example, the happening of unusually 

heavy rains which bring about a flood which, in turn, 

damages plaintiff's property because of obstructions to 

drainage caused by the public improvement constructed long 

before. 73 Should the time period be measured from the date 

of construction, the date of initial flooding, or the date 

OD which maximum damage was incurred and stabilized?74 

For present purposes, it is not important to analyze 

the kinds of issues presented by the time element of the 

claims procedure or to determine the correct answer in 

~e varieties of circumstances likely to pose such problems. 

It is important, however, that the procedural element of 

inverse condemnation litigation be kept in mind as part of 

the setting of the general problem, for it would seem 

apparent that some of the potential hazards which this 

basis of liability presents to public entities may be 

alleviated--at least in part--by carefully drawn procedural 

statutes designed to preserve the substance of the 

constitutional right to just compensation, but narrowly 

confined to give a remedy to only those property owners 

who are diligent in seeking to protect that right. 75 

Other procedural aspects of inverse condemnation 

litigation likewise deserve mention for the same purpose, 

since they, too, suggest possible avenues for legislative 

consideration. For example, inverse suits must be 

commenced within six months after rejection of the formal 
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claim by the defendant entity.76 In most instances, this 

will mean that the claimant must institute his action 

considerably earlier than the normal three year perjod 
77 

allowed for actions for injury to real property. In 

addition, the plaintiff may be required, on demand of the 

public entity defendant, to post an undertaking for costs 

in the amount of $100 or more. 78 

A more subtle procedural dimension to inverse 

condemnation litigation relates to the institutional 

dynamics of such suits as compared to affirmative eminent 

domain actions, In both types of proceedings, the question 

of compensable damages for an alleged "taking" or "damaging" 

may be placed in issue. In the normal eminent domain 

proceeding, however, the condemning entity "affirmatively 

alleges ownership in the defendants, the contemplated 

taking and severance, and seeks a determination by the 

court of the issues confided by the law to the decision 

of the court and also seeks a determination by the jury, 

unless one be waived, of the compensation which should be 

paid to the property owner.,,79 In the inverse condemnation 

suit, on the other hand, the initiative must be taken by 

the aggrieved property owner, who thus "assumes the burden 

of alleging and proving his property right and the 

infringement thereof".80 In the inverse proceeding, then, 

the sufficiency of the owner's allegations may be tested 

on demurrer, and judicial lines drawn to delimit the 

circumstances in which awards of compensation are legally 

impermissible. In the affirmative eminent domain 
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proceeding, however, the same lines are theoretically 

drawn in the form of instructions to the jury that certain 

kinds of losses, or certain kinds of injurious consequences 

of the project, cannot be taken into account in computing 

the Severance damages to be awarded. Not only is it 

possible that juries may not understand or follow limiting 

instructions of this sort, but the ambiguities of 

testimonial evidence as well as the inherent fluctuations 

of expert judgment as to the valuational significance of 

legally excludable elements of injury may make such 

instructions functionally ineffective. Thus, in the context 

of an eminent domain action, the condemning authority may 

in fact be required to pay for specific elements of damage 

(included in a general jury award which is immune from 

successful appellate review) which in an inverse condemna­

tion suit would be denied as a matter of law on a demurrer 

to the complaint. Obviously, the converse may equally be 

true: a jury in eminent domain, when evaluating the 

condemnee'S loss, may eliminate "borderline" compensable 

elements in the view that the award is already large enough, 

while another jury concerned solely with an isolated element 

of inverse damage may be more sympathetic to the property 

owner's position. 

No suggestion is here offered that the possible . 

vagaries of results just suggested are capable of yielding 

to legislative treatment, or, to the contrary, that 

legislative treatment would be unavailing, One may conclu~ 
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tentatively, however, that the general purview of 

potential legislative concern with respect to inverse 

condemnation problems should not overlook the matter of 

procedural handling of such claims, nor the possibilities 

of legislative delineation of more clearly defined rules 

governing compensable losses and the damages to be 

awarded therefor. 
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," Due Process and Federal Compulsion to Compensate for a 
" "Taking" 

The preceding discussion, it is submitted, warrants two 

general observations ?ertinent to the objectives of this 

study, 

First, the development of a rational body of inverse 

condemnation law by statutory enactment would necessarily 

involve consideration of complex strands of interwoven policy 

conSiderations pulling in diverse directions. Although 

these policy elements are, in many ways, not unlike those 

which were reconciled in the formulation of California's 

statutory law of governmental tort liability, additional 

factors tend to complicate their evaluation. Prominent among 

these added factors are a) the existence of constitutional 

standards inhibiting full freedom of legislative choice; 

b) applicability of inverse condemnation principles to both 

public and private condemning authorities; and c) a partial 

overlap with governmental tort law. Despite these compli-

cations, however, the development of a statutory framework 

for inverse condemnation offers sufficient promise of con-

tributing to stability and predictability of law to justify 

further study and conSideration. 

Second, the present law of inverse condemnation is not, 

as often commonly assumed, entirely a product of judicial 

decision-making. To be sure, the main doctrinal developments 

have occurred in the case law, But significant peripheral 

aspects appear in the form of statutes. These relate 
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primarily to narrow and discrete aspects of inverse liability, 

and to governmental tort law and procedure. Statutes of this 

sort constitute not only a modest beginning to more compre-

hensive legislative treatment of the subject, but suggest 

possible avenues for expansion of legislative activity. 

If the feasibility of a legislative program is tentatively 

taken as a valid assumption, its constitutional dimensions 

remain to be explored. Gince it is perfectly clear today 

that the "just compensation" clause of the Fifth Amendment 

to the United States Constitution is made fully applicable 

to the states by the Fourteenth Amendment8l , a survey of 

relevant decisions of the United States Supreme Court is 

necessary to ascertain 1) the minimum limits of federal 

constitutional compulsion upon the states (and their political 

subdivisions82) in inverse condemnation cases, and 2) the 

extent to which federally established minimum requirements as 

to compensability for "takings" of private property afford 

latitude for legislative modification or interpretation. 

Doctrinal limits, of course, are important as guidelines to 

legislative policy, for it would obviously be both fruitless 

and unjust to enact a statute purporting to deny compensation 

to a property owner whose right to such compensation is 

clearly secured by the Federal Constitution. However, as 

will be developed below, the constitutional minimums themselves 

are somewhat amorphous and undefined, and federal case law 

intimates that there is a considerable range of legislative 

discretion for developing more specific statutory standards 
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within the parameters of existing doctrine. 03 

The doctrinal ambiguity of lederal inverse 
condemnation law j 

A value j~~g~nt on which nearly all informed commentators 

appear to be in agreement is that the dimensions of constitu­

tional duty to pay just co~pensation for takings of private 

property have been defined by theco.urts in termS which are 

both unsatisfactory and vague. 84 The law as declared by the 

Supreme Court of the United States, it has been charged, is 

"principally characterized by • • • highly ambiguous and 

irreconcilable decisions.,,85 In view of these ambiguities, 

"the conceptual basis for substantive inverse recovery has 

not been adequately developed in spite of a hundred years of 

appellate litigation."36 One student, noting the "charac­

teristi.c ~bi.guity of the taking cases", concludes that the 

Supr@lllE! Court ifhliS settlsd upon no satisfactory rationale 

for ta~ ca§es, and operates somewhat haphazardiYj tis1fig Afty 
or all of the available, often conflicting theories without 

developing any clear approach to the constitutional problem. 1t87 

Still another, finding that the Court has failed to provide 

an appropriate structure of inverse condemnation law, refers 

to itl;! decisions as "a crazy-quilt pattern".38 

Criticism of this vein--although perhaps justified 

from the viewpoint of those who seek for a measure of 

conceptual symmetry and logical pattern in law--somettmes 

fails to take into account the root of the difficulty. As 

Professor Dunham cogently observes,89 
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When a problem that the Constitution itself 
states in ethical terms, "just compensat ion," must 
be answered by the courts with few, if any, guides, 
it is not surprising that there are floundering 
and differences among judges and among generations 
of judges. 

The courts have not been conspicuously successful, it may be 

suggested, in imparting consistent and durable meaning to 

other not dissimilar ethical imperatives embodied in 

const i tut ional language-- "due pro cess", "equal protect ion" , 

"freedom of speech". The pace of social and economic change, 

and the increasing use of governmental powers to promote 

the general welfare, suggest that a crystallization--which 

tends all too often to become a rigidification--of legal 

doctrine in the judicial administration of broad constitutional 

precepts of this sort is not entirely desirable. JudiCial 

pronouncements as to the meaning of constitutional language, 

moreover, tend to have both a generating and restrictive 

capacity of their oVin which is inherent in the rule of stare 

deciSis. Where constitutional limitations are being 

interpreted--and it must be remembered that the "just 

compensation" clauses are essentially limitations upon and 

not grants of governmental power90--over-specificity of 

judicial language thus tends to tie the hands of the legis­

lative branch, generality of expression to facilitate (or 

at least suggest an attitude of hospitality toward) flexible 

statutory treatment. In this sense, the Court's repeated 

monition that '~o rigid rules can be laid down to distinguish 

compensable from noncompensable 1osses"9l is an encouraging 
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aspect of the decisional pattern. 

The doctrinal content of Supreme Court decisions here 

under review has concentrated primarily upon the operative 

language of the Fifth Amendment: "nor shall private property 

be tall:en for public use, without just compensation." The 

crucial terms have been "property", "taken", "public use", 

and "just compensation". Each of these elements will be 

examined at this pOint, the purpose of the present investigation 

being limited to determining to what extent room for state 

legislation may exist within the purview of the Federal 

constitutional limitation. The task is not made eaSier by 

the fact--as will be seen--that different conceptual approaches 

have been utilized from time to time, sometimes within a 

single case, thereby blurring underlying policy considerations. 

(2) The "public use" requirement 

Insofar as the Fifth Amendment limits compensability to 

takings for public ~, judicial control of governmental 

action is minimal. TThere Congress is acting within the 

general scope of its powers, it possesses broad legislative 

discretion as to what type of taking is for a public use, 

and its determination is beyond the scope of effective judicial 

review. 92 "Once the object is within the authority of Congress, 

the right to realize it through the exercise of eminent domain 

is clear. For the power of eminent domain is merely the 

means to the end."93 

Substantially the same freedom and breadth of scope 

has been recognized for state determination of the purposes 
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for which governmental action will be exercised.94 The most 

recent occasion on which an exercise of legislative power was 

judicially invalidated by the Supreme Court as not being for 

& permissible public purpose occurred some thirty years ago. 95 

Similarly, no recent decision has been found in which inverse 

condemnation liability has been rejected by the Supreme Court 

on the federal ground that the taking was not for a public 

use. 96 Indeed, every indication is that where a taking has 

occurred, or is alleged to have occurred, the Court is disposed 

to construe the applicable constitutional and statutory 

provisions liberally to find an authorized exercise of power 

and thus potential compensability.97 

(3) The private "property" element 

The language of the Fifth Amendment is uncompromising: 

no kind of "private property" may be taken without payment 

of just compensation. This means that "Whatever property 

the citizen has the Government may talte ... 93 Thus, the 

principles of the just compensation clause are applicable 

to takings of both realty and tangible personal property99, 

as well as intangible interests such as contract rights lOO 

and franchises. IOI 

This broad sweep of the clause, although firmly grounded 

in the case law, is the product of a gradual evolution in 

judicial attitude.102 The early concept of property as 

being limited for Fifth Amendment purposes to assets capable 

of seizure and appropriation in a physical sense gradually 

gave way to a more sophisticated approach. At least since 
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1871, the Court has indicated a willingness to give constitu-

tional protection against destruction of some--but not all--

economic values attributable to individual rights, powers, 

privileges or immunities which, taken in the aggregate, 

comprise "ownership" of property.I03 Alleged takings in whole 

or in part of various ~inds of easements, servitudes, lease-

hold interests and other interests less than full fee 

ownership are today routinely found in inverse litigation.104 

On the other hand, the Court has never departed from the 

idea that the compensation required to be paid is only for 

the "property" taken, and not for all losses sustained by 

its owner as a consequence of the taking. This view is 

predicated on the fact that the just compensation clause 

departs from the uniform pattern of language of all other 

provisions of the Fifth Amendment; 105 

••• just compensation, it will be noticed, 
is for the property, and not to the owner. Every 
other clause in the Fifth Amendment is personal 
••• [but in this onel the personal element is 
left out and the 'just compensation' is to be a 
full equivalent for the property taken. 

Under this limited view, losses sustained by property owners 

are compensable only if reflected in the martcet value of the 

property interest ta~en. Noncompensable consequential 

damages generally include such expenses as moving and , 

relocation costsl06 , loss of value of assets not taken due 

to a forced sale caused by the takingl07 , and loss of gOing 

concern value and good will to a business which must be 

discontinued due to the takingo l08 
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These two corollary ideas--that a "property" interest 

must be talten. and that compensation is constitutionally 

required only for losses of "property"--readily lend themselves 

to judicial manipulation to reach disparate results. Where 

a substantial governmental interference or destruction of 

economic values has occurred. Supreme Court decisions 

affirming compensability of the loss routinely describe it 

in terms of a "taking" of a "property" interest. For 

example, intermittent flooding of land, as a cons~quence of 

a government dam or flood control improvement. may be said 

to constitute a compensable tal.ing of an "easement in the 

United States to overflow" plaintiff's land. I09 However, 

denial of relief under analogous facts may call for a judicial 

opinion describing the injury as mere "indirect and conse­

quential" damage not amounting to the taking of a property 

interest. 110 If the increased water level causes a raising 

of the water table and thus a water-logging of agricultural 

land so that it becomes un! it for farming. the injury may be 

held to be compensable by describing it as a "servitude" 

upon the land. lll But if it causes a loss of water power 

head. thereby diminishing the value of a mill or power plant 

built along the stream to capitalize on the kinetic energy 

of falling water, the loss may be treated either as 

compens!'."le by describing the claimant's interest as a 

"right t· have the water flow unobstructed ••• as an 

inseparablE' part of the land "112, or noncompensable as a mere 

"privilege or a convenience".113 Similarly, flight of 
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aircraft repeatedly and at such low altitudes over private 

commercial or residentail property as to substantially 

interfere with use and enjoyment of the surface, due to 

excessive noise, smo:;e and vibration, may be held to be a 

compensable taking of an "easement" for flight purposes ,114 

But if the flights are not directly ~ the claimant's land, 

a court insistent upon denying liability may readily conclude 

that injurious consequences of like nature and magnitude 

to nearby land are noncompensable incidental damages, since 

no easement is taken where there are no actual overflights 

which invade the owner IS property interest in the airspace 

above his land,ll5 Perhaps the most notable judicial use 

of the property right approach as a means of denying inverse 

liability for destruction of substantial economic values is 

the frequent invocation of the Federal Government's 

"navigational servitude" which extends to high water marl.: 

of navigable streams--a servitude to which, according to 

Supreme Court doctrine, riparian property interests are 

necessarily subordinated and in the interest of which such 

riparian interests may be destroyed or impaired by the 

Government without paynent of compensation,110 

The flexibility inherent in the property right approach 

to inverse condemnation claims has undoubtedly endowed 

that approach with considerable utility as an instrument of 

judicial policy. The examples used above to illustrate the 

ease with which courts may achieve seemingly inconsistent 

results shoulU not, however, be taken as mere evolutionary or 
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idiosyncratic disagreements as to the nature of property 

interests, After all, it is o~vious--and certainly just as 

obvious to the sophisticated judges of the United States 

Supreme Court and other high appellate tribunals of this land 

as to non-judicial observers--that a court opinion ascribing 

or refusing to ascribe ":Jroperty" connotations to a particular 

interest being asserted by a litigant represents a fundamental 

policy choice. The property ascription is synonymous with a 

legal right to recover just compensation (assuming there has 

been a "talting"); a refusal to so describe the interest 

means there is no such right. As Holmes put it more than 

85 years ago. "Just so far as the aid of the public force is 

given a man, he has a legal right.,,117 Thus, for example, 

a court which, on policy grounds, determines that governmental 

liability should attend substantial interferences with 

enjoyment of residential property due to noise, smoke and 

vibration from jet planes taking off and landing at a nearby 

public airport will have not the slightest difficulty with 

the absence of overflights which invade the surface owner's 

superadjacent airs)ace. The owner's losses are simply 

described as the compensable taking of an easement to impose 

a servitude of noise and vibration,110 

The courts are often less than candid about the process 

of weighing, evaluating and balanCing of competing policy 

considerations which presumably determine the ultimate 

conclusion of compensability ~!!2.!!' (The word, "presumably", 

is here intended to exclude the cases, hopefully rare, in 
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which judicial deliberations consciously function solely 

at the arid level of gure conceptualism.) United States v. 

l7illow River Power Co ,l19 isa preeminent exception.' . The 

power company here claimed a substantial economic loss in 

that a federal dam had increased the water level of the 

St. Croix River, a navigable waterway into which the spent 

waters leaving the turbines of its riparian power plant were 

discharged. This diminution of "head"--the difference in 

elevation between the \"Tater level in the power company's water 

supply pool (derived ::rotl a non-navigable tributary of the 

8t. Croix) and the neYlly heightened water level of the St. 

Croix--diminished the mechanical energy of the falling water 

and thus the plant's capacity to produce electricity. The 

Court of Claims awarded cOillpensation in the sum of $25,000 

in an inverse condemnation suit under the Tucker Act. 

Reversing, the Supreme Court, in an opinion by Mr. Justice 

Jackson, commented meaningfully upon the nature of the issues 

stirred by the power company's assertion that its "property'" 

had been taken: 120 

The Fifth Amendment, which requires just 
compensation where private property is taken for 
public use, undertakes to redistribute certain 
economic losses inflicted by public improvements 
so that they will fall upon the public rather 
than wholly upon those who happen to lie in the 
path of the project. It does not undertake, 
however, to socialize all losses. but only those 
which result from a taking of ,roperty •••• 

Turning to the specific claimS of the power company, he 

continued: 
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But not all economic interests are "property rights"; 
only those economic advantages are "rights" which 
have the law back of them, and only when they are 
so recognized may courts compel others to forbear 
from interfering with them or to compensate for 
the ir invas ion 0 • • • tie cannot start the process 
of decision by calling such a claim as lVe have 
here a "property right": whether it is a pro~erty 
right is really a question to be answered. uch 
economic uses are rights only when they are legally 
protected interests. (Emphasis added.) 

The opinion then goes on and makes a careful and penetrating 

analysis of the competing policy considerations at stake in 

light of the particular facts of record, concluding that the 

power companyts interest was subordinate to the Government's 

interest in freely exercising its function of improving 

navigat ion on the St. Croix. Hence "the private interest 

must give way to a superior right (in the Government), or 

perhaps it would be more accurate to say that as against 

the Government such private interest is not a right at all.,,12l 

Other decisions in which consciOuS policy evaluation is 

re~ected in the prevailing opinion may readily be found: 

many of them will be analyzed in Part Two of this study. 

For present purposes, such cases are significant principally 

to document a point already obvious: the determination of 

individual inverse condemnation claims necessarily represents 

an ordering of competing interests in light of their relative 

importance. 

The constitutional concept of "property" for which just 

compensation is awardable on a talting for public use thus 

invokes not a fixed set of settled categories, but a fluid 

and dynamic process of adjustment of social and economic 
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values. This, in itself, is not unuSual--as witness the 

ever-growing list of newly recognized interests enjoying 

legal protection (at !eant in some circumstances) which have 

heen created by r~cent judicial decisions,l22 In the eminent 

domain area, however, it takes on a special dimension in that 

governmental interests--that is, interests which usually 

transcend individual Jersonal claims and assimilate widespread 

values embraced by such rubrics as "general welfare"--are, 

generally in competition with private economic values. (Even 

the interests represented by private condemnors are, by 

definition--in light of the public use requirement--more than 

merely proprietary,) The balance struck when purely private 

claims are at strute may thus, quite rationally, differ from 

that which prevails in the competition between governmental 

and ?rivate ciaims. l23 The need for public improvements to 

provide services to the public justifies asSigning a generally 

greater value to the governmental interest than to a like 

private one; indeed, all the cases recognize that ~ 

interferences with private interests must go entirely 

uncompensated in the interest of preventing the stifling 

of public progress. In some instances, even the-total 

destruction of substantial private assets of great economic 

value must yield to public necessity,l24 

This judicial ordering of relative interests in the 

name of consitutional "property" rights is not a function 

which is inherently or necessarily one that must be committed 

solely to the courts. Indeed, an assumption of representative 
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self-government is that the ordering of legal values is' 

primarily a legislative responsibility. Although the national 

and state legislatures have, for the most part, defaulted in 

this area, it is clear that statutes are capable of defining 

t~e appropriate l"ela'i;iv::.ty of values in at least some 

situations. For exam~le, a judicial appraisal of interests 

might conclude (as many courts have l25 ) that the interest of 

a franchise occupier of a public street is subordinate to 

the interest of the government in utilizing the same location 

for public improvements. 126 The California Legislature, 

however, as already noted above, has agreed with this view 

of the matter in some circumstances but not in others. 127 

Insofar as the application of the constitutional requirement 

of just compensation turns upon where in the hierarchy of 

interests known as "property" the particular claimant's 

interest may properly be located, a legislative ordering of 

values seems to be functionally possible. 

On the other hand, it must be kept in mind that the 

Fifth Amendment--and, of course, the ordering of interests 

implicit in Supreme Court decisions applying the just 

compensation requirement of that Amendment--imposes minimum 

standards to whic:l any state legislation seeking to define 

compensable property interests must conform. The question 

thus arises: would state statutes of this type have any 

operative effect, or would they be deemed an unconstitutional 

incursion upon the judicial power to interpret and apply 

the constitutional mandate? 

-45-



(' 

" '-

The answer seems to be reasonably clear. A state 

determination to give effect to a particular interest, and 

to treat its impairment as a compensable taking of "property", 

does not even give rise to a federal question where clearly 

posited upon state constitutional or statutory premises,128 

Conversely, with very few exceptions129 , the Supreme Court 

has generally declined to interfere with state determinations 

that property has not been taken in a constitutionally 

compensable sense. 130 State determinations denying compen-

sation in inverse condemnation litigation have generally 

been sustained,131 

The normal inference from this experience--that, in the 

absence of some overriding "property" interest vested in the 

Federal Government, such as its "navigational servitude,,132, 

state definitions of property interests will be generally 

accepted for Fifth Amendment purposes--is reinforced by 

repeated statements to the same effect found in the Supreme 

Court's opinions. Thus, in denying compensation for losses 

due to an improvement which changed the street abutting 

plaintiff's property into a closed cul-de-sac, the Court 

declared: "If under the Constitution and laws of Virginia 

whatever detriment [plaintiff property owner) suffered was 

damnum absque injuria, he cannot be said to have been deprived 

of any property.u133 In denying compensation for loss of 

light and air, and for de~reciation of value due to noise, 

dust and fumes, caused 0J construction of a viaduct in the 

street abutting plaintiff's premises, the Court accepted 
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the state determination that these injured interests did not 

const i tute compensable "property": 13-:t 

[E]ach state has ••• fixed and limited, by 
legislation or judicial decision, the rights of 
abutting owners in accordance with its own view of 
the law and public policy. • •• [T]his court has 
neither the right nor the duty to reconcile these 
conflicting decisions nor to reduce the law of the 
various states to a uniform rule which it shall 
announce and impose. 

Again, in affirmine compensability for loss of "head" on a 

non-navigable stream as a result of a federal dam, the Court 

relied heavily upon the fact that, under state law, the 

interest destroyed was deemed a "property" right: l35 

The states have authority to establish for 
themselves such rules of property as they may deem 
expedient with respect to the streams of water 
within their borL8rs, both navigable and non­
navigable, and the ownership of lands forming their 
beds and banI,s • • • subject, however, in the case 
of navigable streams, to the paramount authority 
of Congress to control the navigation. • • • 

The continued vitality of the quoted statements is 

documented in recent cases emphasizing that "Though the 

meaning of 'property' as used in ••• the Fifth Amendment 

is a federal question, it will normally obtain its content 

by reference to local 1aw.,,136 Moreover, Supreme Court 

deciSions affirming the compensability of various kinds of 

takings continue to rely upon state law as the prinCipal 

point of reference for the constitutional definition of 

private property interests.137 The judicial disposition to 

do so has been matched by a Congressional policy determination, 

expressed in various statutes, that state property law is to 

be applied in determining the legal consequences flowing 
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from disturbances of economic interests made necessary by 

federal or federally assisted improvements. 138 

It may thus be concluded that state legislation defining 

property interests and rights to just compensation for 

purposes of application of the state constitutional require­

ment would, in the main and subject to outer limits grounded 

in the Fifth Amendment, be valid under the Federal Constitution. 

Such legislation, moreover, would seem to be most likely 

to receive favorable treatment at the hands of the federal 

courts a) in connection with peripheral interests which are 

not fully crystallized as property by judicial decisions or 

by long-standing legislation, and b) where the legislation 

gives specific interests manifestly greater protection than 

required by federal I:l::'ninum standards. 

(4) The requirement of a "taking" 

The opposite side of the "property" coin bears the 

legend, "talting". A const itutional duty to pay just compen-

sation can be avoided by conceptualizing the injury as not 

involving a "taking" (even though an admitted "property" 

interest has been injured) as easily as by describing the 

interest affected as something other than "property" (even 

though a taking is conceded). The sterility of the 

traditional formulation is apparent on its face: "If, under 

any power, ••• property is taken for public use, the 

government is liable; but if injured or destroyed by lawful 

action, without a taking, the government is not liable. ,,139 

Obviously, here again is a tool for judicial administration 
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possessing the virtues of great flexibility, delusive 

simplicity, and deceDtive vagueness 0= content. 

No useful purDose would here be served by a full-scale 

analysis of the cases which appear to emphasize the "taking" 

test as the key to compensability; the conclusions would be 

substantially the same as those expressed above with respect 

to the "property" approach. "Tal~ing" or "non-taking" are 

simply formal techniques for expressing results grounded on 

policy considerations.140 However, without attempting, at 

this point, to expose and evaluate the relevant policy 

elements in typical factual situations, it should be helpful 

to review briefly the range of flexibility inherent in the 

"taking" concept, and seek to place the decisions into a 

frame of reference which suggests the kinds of policy 

considerations that may warrant further and more detailed 

investigation. 

In the early inverse condemnation cases, it was readily 

accepted that a Jermanent physical invasion, appropriation, 

or destruction of tangible assets was well within the 

constitutional meaning of a "taking" of property.14l Later 

cases, however, presenting more subtle variations of facts, 

called for more sophisticated treatment. For example, a 

physical appropriation of tangible assets may well destroy 

related intangible values, malting it impossible, for example, 

for a property owner to enjoy further the fruits of contract 

rights dependent upon continued possession and exploitation 

of the physical assets taken. Are such contractual benefits 
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"taken" within the meaning of the Fifth Amendment under these 

Circumstances? Normally the answer would appear to be 

affirmative. 142 But if these intangible interests are simply 

entrepreneurial expectations not firmly rooted in contractual 

rights 143 , or, if contract rights, are not closely or directly 

tied to the tangible acsets appropriated144 • the answer is 

less clear and seemingly dependent upon more particularized 

policy criteria than those which support the general rule. l45 

Moreover, to regard the "taking" requirement as 

necessarily satisfied where phySical invasion or destruction 

has occurred is too narrow a pOSition, for it is abundantly 

clear that total or partial physical destruction of tangible 

property by government is not necessarily a "taking" which 

requires payment of compensation.146 On the other hand, it 

also seems too broadj for example, invasions of property by 

recurrent imposition of excessive noise, vibration, and 

smoke--sources of annoyance and discomfort which do not 

necessarily destroy the phySical attributes of land or 

buildings--may constitute a "taking", despite the non-physical 

(using the term in a non-technical sense) nature of the 

invasion. 147 

Temporary and partial disruptions of the use and 

enjoyment of property have presented still a further strain 

upon the logic of the physical invasion approach. Even a 

very substantial unanticipated one-time loss resulting from 

physical forces attributed to governmental action may be 

deemed non-compensable148 , while recurring risks of physical 
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damage foreseeable as a continuing limitation upon the 

profitable use of property (e.g., a continuing risk of seasonal 

flooding) may be held compensable. 149 

Perhaps the seeming inconsistency in the decisions 

employing the language of physical invasion or destruction 

can best be viewed as indicative of a more general view that 

"it is the character of the invasion, not the amount of 

damage resulting from it, ••• that determines the question 

whether it is a taking. ,,150 The "character of the invasion", 

in this sense, invites consideration of all relevant competing 

policy aspects of the :)articular case, rather than conf ining 

judicial attention to the narrower issue whether a property 

interest has been invaded or destroyed. 

On the other hand, there is a substantial body of Supreme 

Court decisional law which appears to postulate compensability 

in inverse condemnation upon the magnitude of the private 

property owner's deprivation. Although this approach did 

not originate with Holmes151 , he is generally credited with 

being its chief promulgator.152 The classic statement of 

this position is found in Pennsylvania Coal Company v. 

Mahon153 , where a statute banning the mining of coal in such 

a way as to cause subsidence of the surface was held to 

constitute an unconst itutional "taking" of the coal company's 

property: 

The general rule, at least, is that while 
property may be regulated to a certain extent, if 
regulation goes too far it will be recognized as 
a taking. • • • We are in danger of forgett ing 
that a strong public desire to improve the public 
condition is not enough to warrant achieving the 
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desire by a shorter cut than the constitutional 
way of paying for the change. 

Although it is easy to read this language as suggesting 

that the ultimate test of compensability is a quantitative 

one as to the degree of deprivation154 , it seems doubtful 

that a mind as sophisticated as Holmes' would rest on this 

one aspect of the problem. Indeed, the Mahon opinion appears 

to concede that in some situations, total destruction of 

property to meet an extreme emergency may well be noncompen­

sable.15S And, in speaking of the quantitative element of 

the facts in Mahon, Holmes carefully pOints out that "extent 

of diminution" is only "one fact for consideration".156 

Finally, the opinion does, in fact, take into account other 

aspects of the situation before the court, including the 

assessment of the relative values to be assigned the competing 

claims of the state and the coal company. "Too far", in the 

language above quoted, thus probably was not intended to 

refer exclusively, or even in a controlling sense, to the 

magnitude of the deprivation as the test of a compensable 

"taking", although it clearly was a significant factor in 

Holmes' view. Other cases of claimed inverse condemnation 

liability in which Holmes participated tend to verify the 

impression that the balancing of private and public interests 

invoked, in his mind, a complex set of interrelated and 

competing elements of which the amount of the loss was but 

one. 157 

In Mahon, Justice Brandeis pOinted out in dissent that 

a large variety of caGes, affirming the permissibility of 
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uncompensated losses due to police regulations, found 

justification in a form of "reciprocity of advantage", which 

he characterized as "the advantage of living and doing 

business in a civilized community ".l58' Put more directly, 

this seems to mean that the advantage of living in a society 

in which government is capable of exercising its police 

power to protect the public against harmful, dangerous or 

obnoxious uses of property supports the view that impairments 

of property values resulting from such measures are non­

compensable. l59 Holmes at no point rejected this view; his 

difference with Brandeis was with respect to its application 

to the facts of the case. Two special aspects of the Mahon 

case thus take on importance: a) the coal company was vested, 

under traditional con'~ract and property law concepts, with 

the legal right to cause subsidence of the surface by a 

mining of its underground coal depOSits, having reserved such 

right in its conveyances of surface interests to plaintiff's 

predecessor in title; and b) the statute in question appeared 

to have been drawn for the very purpose of destroying thiS, 

and other like, contract and property rights. Holmes seems 

to have viewed this as mere general regulation of property 

use grounded upon presumptively impartial and objective 

legislative weighing of public and private interests--as, 

for example, the banning of brickyards in an urban residential 

area~60, or of livery stables in an urban commercial area16l; 

it appears to have constituted, in his view, a form of 

preferential treatment of a particularized economic interest 
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by deliberate legislative interference with the agreed 

consequences of a contractual bargain. lG2 

For present purposes, the relevant point of the 

immediately preceding discussion is that the "diminution of 

value" approach to a definition of "talting" is, lilte the 

physical invasion approach, entirely delusive, and tends to 

constitute more of a description than a determinant of 

results. The same point can be made of still a third line 

of cases, in which a judicial determination that there has 

been ~ taking is, quite transparently, merely a doctrinally 

satisfying way of ruling that the governmental action being 

challenged was legally pri vi leged. Included in these cases 

are the long line of decisions denying compensability for 

damages resulting from an exercise of the Governmentts 

"navigational servitude" on navigable waterwayslG3, decisions 

treating losses of economic expectations caused by the 

exercise of war emergency powers as noncompensable consequences 

of the common defense eflort l64 , and decisions sustaining 

the right of states to require uncompensated grade-crossing 

separations165 and relocations of private structures and 

facilities in public ways when necessary to accommodate 

public improvements. lGG To hold, as these decisions do, 

that the injured property interests were held subject to an 

implied condition that they might be impaired or even 

destroyed by the exercise of governmental power comports 

with traditional concepts of conditional interests, but in 

its bare articulation, this approach fails to explain 
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adequately why the governmental interest should be ranked 

as superior. Only occasionally do the judicial opinions seek 

to grapple directly with that problem. IS7 Yet it is really 

the basic question to be decided. After all, private property 

is universally held sUJject to the exercise of the legis­

lature's "police power"; but, as Mahon and other cases point 

out, this doesn't mean that property interests can always 

be destroyed by legislative action. The Fifth Amendment has 

not been judicially repealed. 

Finally, there are several decisions in which lack of a 

"talting" is equated, either explicitly or implicitly, with 

the absence of a duty to take affirmative action to protect 

the complaining property owner against the 10ss.168 The 

analogy to tort law, and to policy determinants underlying 

the development of the "duty" aspect of tort liability, is 

here a plain one. 

As in the case of the "property" element of inverse 

condemna tion liability, the "taking" requirement often masks 

the fact that in this aspect of their activities, courts 

are essentially charged with the responsibility of determining 

the relative ordering of competing public and private interests 

to deter~ine the extent to which private losses should be 

socialized in the interest of the public good. The scarcity 

of decisions invalidating state determinations that compen­

sation is not constitutionally reqUired169 strongly suggests 

that here, too, considerable latitude exists for rational 

state legislative standards to be drawn, without substantial 
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hinderance from the Fifth and Fourteenth Amendments, for the 

purpose of defining when property losses are to be deemed 

"takings". The Supreme Court has frequently reiterated its 

continuing disposition to sustain, as against constitutional 

Due Process attack, state legislative regulations of business 

and property interests which have a rational basis with 

reasonable relationship to legitimate governmental objec­

tives .170 

(5) The rule of "just compensation" 

The traditional view of eminent domain--and inverse 

condemnation--regards the ascertainment of "just compensation" 

as a judicial and not a legislative question. 171 An attempt, 

by statute, to exclude compensable damage from the computation 

of the award to be paid the condemnee is thus unconstitution­

al.172 The possi~ility of valid legislative enactments 

relating to, and governing, just compensation is not, however, 

foreclosed by these general propositions. 

The decisions of the United States Supreme Court make 

it abundantly clear that "just compensation", under 

constitutional compulsion, is necessarily "comprehensive and 

includes all elements" necessary to produce for the owner a 

full equivalent of the value of the property taken. 173 But 

what constitutes this full equivalent of value is a problem 

beset with substantial difficulties in many situations. 

Thus, although the market value of the interest taken is 

generally said to be the preferred test of just compensation174 , 

the Court has freely recognized that "this is not an absolute 
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standard nor an exclusive method of valuation.,,175 The 

constitutional standard is simply that which is encompassed 

by the word , "just", in the Fifth Amendment--a term which 

"evokes ideas of 'fairness' and 'equity' .,,176 As Mr. Justice 

Douglas pOinted out in a leading decision: 177 

The Court in its construction of the consti­
tutional provision has been careful not to reduce 
the concept of "just compensation" to a formula. 
The political ethics represented in the Fifth 
Amendment reject confiscation as a measure of 
justice •. But the Amendment does not contain any 
definite standards of fairness by which the mea-
sure of "just compensation" is to be determined •••• 
The Court in an endeavor to find worlting rules 
that will do substantial justice has adopted prac­
tical standards, including that of market value •••• 
But it has refused to make a fetish even of market 
value, since it may not be the best measure of 
value in some cases. 

The general statement that "just compensation" is 

exclusively a judicial question must, in light of these 

authoritative pronouncements, be taken to mean simply that 

the issue, in the last analysis, is a federal question on 

which the Supreme Court necessarily has the last word. 

Legislative prescriptions as to the rule or elements of 

compensation, in other words, must survive constitutional 

scrutiny; but this is not to say that reasonable legislative 

provisions will be utterly without operative significance. 

On the contrary, the Supreme Court itself has given substantial 

effect to governmentally promulgated price control regulations 

as a prima facie standard for determining "just compensation" 

for foodstuffs commandeered during World Viar 11.178 Moreover, 

the Court has made it clear that the elements of economic 

loss which must be included in the determination of 
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constitutional compensation are variables which depend to 

some extent upon the special facts of the particular situation. 

Thus, the award to which the property owner is entitled 

ordinarily is deemed not to include special values attributable 

to the owner's idiosyncratic attachment to the property nor 

values derived from the peculiar fitness of the property for 

the taker's purposes. 179 Liltewise, increases in value due 

to speculation based on the probability that certain land 

will be included '7ithin -~he area of a 9roposed government 

project must be excluded from the date of the government's 

commitment to the project. 180 Depreciation in market value 

because of the prospective taking of the land by the govern­

ment must likewise be exclUded, for otherwise the government's 

commitment to the project could, in itself, bring about a 

much more favorable price when the subsequent taking actually 

occurred, thus permitting official manipulation of the timing 

of the project to destroy property values to the detriment 
un of private interests. In other unusual circumstances, 

the Court has also required inclusion or exclusion of elements 

of value which would not normally be assimilated within the 

bare "market value" approach. l32 

The variability of the meaning of "just compensation", 

as it has been explicated in Supreme Court decisions, suggests 

the existence of latitude for statutory guidelines. To be 

sure, such statutory rules could not validly deny compensation, 

or substantially curtail it, where constitutionally re­

qUired,l83 However, federal decisions requiring particular 
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elements of value to be included in a compensation award, or 

extending judicial approval to particular methods of deter-

mining the value of property taken, are not necessarily 

binding on the states. Uhere the eminent domain power of the 

United States is being exercised, the legal principles which 

apply are federal principles: state rules of law apply only 

to the extent that Congress so determines. l84 The federal 

decisional rules relating to ascertainment of just compensation 

thus appear to contain elements of minimum constitutional 

standards as well as non-constitutional elements imposed by 

the Supreme Court in the exercise of its supervisory powers 

over federal administration of justice, together with rules 

derived from federal statutes sometimes applicable. l85 

Unfortunately, the distinctions between the sources of the 

various requirements is not often made clear in the federal 

inverse decisions, there being no need to do so. 

On the other hand, in the relatively few decisions in 

which the Supreme Court has judicially reviewed state 

determinations of just compensation, the Court has intimated 

that considerable deference to state law will be accorded, 

limited only by the minimum requirements of reasonableness, 

fairness and equal treatment enjoined by the Fourteenth 

Amendment. The leading case is Roberts v. City of New York186 , 

in which the Court rejected, unanimously, a contention that 

compensation awarded for demolition of an elevated railway 

spur line was so low and inadequate to amount to an 

unconstitutional taking. In so holding, Mr. Justice Cardozo 

stated: 187 
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A statute of Hew York in force at the taking 
of the spur directs the court to "ascertain and 
estimate the com;:lensation which ought justly to be 
made by the City of New York to the respective 
owners of the real property to be acquired." ••• 
Such a system of condemnation is at least fair upon 
its face. • •• In condemnation proceedings as in 
lawsuits generally the Fourteenth Amendment is not 
a guaranty that a trial shall be devoid of error •• 
To bring about a talting without due process of law 
by force of such a judgment, the error must be gross 
and obvious, coming close to the boundary of arbi­
trary act ion. 

• • 

The potential purview of permissible state legislation 

governing the determination of "just compensation" will be 

explored in detail in ?art Two of the present study. It is 

obvious, however, that one area which might be considered is 

the desirability of requiring takings of private property 

to be compensated by awards which are greater than the federal 

constitutional minimums. The Supreme Court has often 

recognized that present judicial interpretations of the 

constitutional requirement may result in excluding items of 

noncompensable "consequential damage" and thus in considerable 

personal hardship; but if so, the remedy lies in legislation 

authorizing additional compensation to be paid. lSS No 

federal constitutional barrier stands in the way of such 

additional awards,109 Other aspects of the matter, including 

whether a jury trial or some other method of determination 

shall be emPloyed190 , the applicable statutes of limitations 

governing inverse condemnation actions19l , the determination 

of the time as of which the property taken shall be valued192 , 

and the circumstances in which benefits from the taking are 

to be offset against the burdens193 , also seem to be 
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permissible subjects for rational state legislative control. 

The procedural incidents of inverse condemnation suits may, 

of course, materially affect their impact upon both private 

and public interests; and in this respect, the Supreme Court 

seems fully disposed to sustain state policy, as long as it 

operates fairly and in an impartial manner. 194 

The California Constitution and Statutory Controls Over Inverse 
Condemnation 

The foregoing analysis of federal decisions supports the 

conclusion that Significant areas of the law of inverse condemna­

tion are legally susceptible to a measure of state statutory 

regulation, control, and modification without violating the 

United States Constitution. It remains to be seen wbether there 

are any constitutional barriers to such legislative measures to 

be found in the California Constitution, or in its history or 

interpretation. To that subject we now turn. 

(1) Preliminary observations: state constitutional 
amendlDent 

The scope of the topic now under investigation should be 

carefully noted. Theoretically, there are two distinct aspects 

of the problem: First, to what extent would it be possible to 

change the existing law of inverse condemnation liability by 

amending the California Constitution? Second, without a state 

constitutional amendment, to what extent, if any, would statutory 

enactments seeking to regulate inverse condemnation liability-­

assuming full conformity with Federal Constitutional limitations-­

be valid and enforceable under the California Constitution? 
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On the first aspect, the difference in wording of the 

California eminent domain provision and its Fifth Amendment 

counterpart in the United States Constitution immediately 

suggests the possibility of a state constitutional amendment 

as a means of conforming state law to federal law, if that were 

deemed desirable policy. Section 14 of article I of the 

California Constitution states, so far as here relevant: 

Private property shall not be taken or damaged 
for public use without just compensation ttaving first 
been made to, or paid into court for, the owner • • • 
(Emphasis added.) 

The emphasized words, "or damaged", mark the principal difference 

in substance between the two constitutional guarantees. (Other 

language of Section 14, important for certain subsidiary 

purposes, also distinguishes California from Federal constitu­

tional requirements, and likewise would be subject to possible 

alteration through the amending process.) 

Whether a change in the language of the state constitution 

would serve any useful purpose, however, depends upon substantive 

policy considerations which deserve objective evaluation on 

their merits, and upon the ultimate objectives of legislative 

action which may be proposed. Whether those objectives can be 

achieved by legislation alone, or only by a combination of 

statutory and constitutional provisions, is a problem of means 

that should be reserved until the ultimate legislative objectives 

are determined. The additional phrase, "or damaged", found in 

Section 14, as will appear, merely expands the scope of inverse 

liability somewhat beyond the outer limits of present federal 

requirements. Only if sound policy considerations indicate the 

-62-



desirability of curtailing that expanded liability would a 

constitutional change be nace8sary--and, even then, only if such 

narrower limits of public responsibility could not be realized 

by statutory provisions permissibly clarifying the scope of 

liability as established by judicial interpretations made without 

the aid of legislative guidelines. The judicial interpretation 

of a constitutional provision is not always the only possible 

valid interpretation; hence it has frequently been stated by the 

courts that the construction placed upon constitutional language 

by the Legislature--especially where that language is relatively 

general and uncertain cf meaning--is to be accorded persuasive, 

although not controlling, significance. 195 

In addition, it must be kept in mind that merely deleting 

the words, "or damaged", from the California Constitution would 

not necessarily bring the law of California into conformity with 

federal law. There is adequate room for judiCial interpretation 

of the concept of "taking" to 

liability well beyond federal 

expand inverse condemnation 
196 

standards. Indeed, if the bundle 

of individual rights, po~ers, privileges and immunities which 

comprise "property" ownership is dissected with a sharp enough 

knife, the notions erubod~,ed in "taking" and "damaging" become 

almost indistinguishable, for any impairment of a property interest 

(if defined narrowly enough) will also, by definition, constitute 

a taking of that interest to toe axtent that its owner may no 

longer fully enjoy and exercise it. 197 Consistency of language 

is thus no assurance of consistency of judicial interpretation of 

identical state and federal constitutional provisions. And the 
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Supreme Court has made it completely clear that the states have 

complete discretion to adopt their own views as to what consti-

tutes a compensable "taking" of property, without regard for such 

interpretations as may have been placed upon the Fifth Amendment 

by the federal judiciary198_-subject only to the limitation 

that the states may not deny compensability where the Due Process 

Clause requires it, that is, where the state rule fails to 

conform to the minimum standards imposed by the Fifth and 

"'9 Fourteenth Amendmonts,-V 

Finally, t~ere seems to be no good reason to anticipate in 

advance that sound legislative policy, based on rational ordering 

of appropriate yalues in relation to specific problems of inverse 

liability, will conclude that the "or damaged" clause of 

Section 14 imposes liabilities which should be abrogated or 

curtailed, In the abstract, it would seem at least equally 

possible that the focus of legislative policy determination 

might Vlell be upon improving the !.egal standards that apply to 

the determination of compensability or of just compensation, 

or clarifying the procedures that govern their determination, 

within the contours of 9st~blished state constitutional interpre-

tations. There is no doubt, for example, that the Legislature 

may, by statute, authorize or I'equh'e tb, payment of compensation 

for property injuries which a~e not constitutionally protected. 200 

Accordingly, the discllssion which follows is based on the 

assumption that the means for achieving ultimately determined 

legislative objectives are of no immediate concern, whether they 

be by state constitutional amendment or by statute. The extent 
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to which the "or damaged" clause of Section 14 raises the 

minimum threshold for legislative regulation of inverse 

condemnation liability above federal requirements is thus of 

interest for present purposes only insofar as it may bear upon 

the second theoretical aspect of the subject of this study: 

does legislative authority exist to enact meaningful statutory 

provisions which would be accorded validity under Section 14 

of article I? (If such authority does exist, the form and 

scope of proposed legislation in specific factual contexts 

would, of course, take into account any prevailing differences 

between the state and federal limitations in the light of 

applicable policy factors. Such matters can best be deferred 

for more detailed treatment below, in Part Two.) 

(2) Historical background of Section 14 

Nothing in the historical background of Section 14 suggests 

that it was intended to create a rule for judicial application 

wholly free from legislative interpretation or control. The 

original California Constitution of 1849 contained a provision 

(section 8 of Article I) which was obviously based upon the Fifth 

Amendment of the United States Constituion, and which concluded 

with its identical words, "nor shall private property be taken 

for public use without just compensation." Prior to 1879, this 

language had been construed by the California Supreme Court to 

be limited to actual physical appropriations and invasions of 

private property, and did not contemplate any liability for 

consequential damages resulting from governmental projects 

authorized by law and performed in a lawful manner. 201 Like 
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decisions characterized the interpretation of similar 

constitutional provisions of most of the states of the Union. 202 

Although the harshness of this rule, which often left a private 

property owner remediless notwithstanding SUbstantial economic 

losses occasioned by public improvements, was often cured by 

statute203 , not all states were sensitive to the problem. 

Finally, in 1870, Illinois adopted a new state Constitution 

which, in terms, required payment of just compensation not only 

where there was a "taking" of private property, but also where 

such property was "damaged" for public use. 204 Illinois thus 

pioneered the path which California was to follow. 

The addition of the damage clause, it was readily conceded 

by the courts, was "an extension of the common provision for 

the protection of pr ivate property. ,,205 In Rigney v. City of 

Chicago,206 decided in 1882, the Illinois Supreme Court, after 

an exhaustive review of the subject, concluded that the change 

of language had "enlarged the right of recovery [in inverse 

condemnation} by extending its provisions to a class of cases 

not provided for under the old constitution." As the United 

States Supreme Court later pOinted out, with respect to the 

Illinois innovation, "Such a change in the organiC law of the 

State • , • would be meaningless if it should be adjudged that 

the Constitution of 1870 gave no additional or greater security 

to private property, sought to be appropriated to public use, 

than was guaranteed by the former Constitution,,,207 Accordingly, 

in Rigney, a property owner whose access to an adjoining street 

had been substantially impaired by construction of a viaduct 
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by the city, resulting in a diminution of the value of his 

property by two-thirds, was held to have sustained a compensable 

"damaging" of his property. 

Other states soon followed Illinois' lead. By the time of 

the California Constitutional Convention in 1878-79, similar 

"damaging" clauses had been added to the constitutions of West 

Virginia (1872), Arkansas (1874), Pennsylvania (1874), Alabama 

(1875), Missouri (1875), Nebraska (1875), Colorado (1876), 

Texas (1876), and Georgia (1877).208 In keeping with this trend, 

Section 14, as first proposed by the convention committee charged 

with drafting the new bill of rights, contained the new "or 

damaged" language. 209 However, in an effort to resolve a debate 

as to the extent to which the common law jury system should be 

modified, the original proposal was referred to the convention 

committee on judiciary, together with other proposed sections 

dealing with administration of justice. 2lO When the provision 

was again brought to the convention, it appears that the latter 

committee had not limited itself to jury matters, but had 

discarded the first proposal entirely, substituting a new version 

which limited liability to cases of private property "taken for 

public use".2ll In this form, the language of what was to become 

Section 14 continued unchanged throughout the convention until, 

toward the end, a successful motion was made to insert therein 

the phrase, "or damaged". 212 The proponent, Judge Hager of San 

Francisco, pointed out his reasons for wanting the change:2l3 

In some instances a railroad company cuts a trench 
close up to a man's house, and while they do not take 
any of his property, it deprives him of the use of it 
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to a certain extent. This was brought to my notice 
in the case of the Second street cut in San Francisco. 
There the Legislature authorized a street to be cut 
through, which left the houses on either side high 
up in the air, and wholly inaccessible. It was 
destroyed, although none of it was taken or moved 
away. There are many such cases, where a man's 
property may be materially damaged, where none of 
it is actually taken. So I say, a man should Dot 
be damaged without compensation. 

Delegate Wilson opposed the motion on prudential grounds: 

I think it would be dangerous to change this 
provision in this respect., • •• Now, to add this 
element of damage i,s to enter into a new subject. 
It is opening up a new question which has no limit. 
You take the question of street improvement, and 
this question of damage will open up a very wide 
field for discussion. • •• I regard it as very 
dangerous to undertake to enter into a new field. 

Judge Hager responded by citing the Constitutions of Illinois 

and Missouri as examples of identical language then in effect 

in other states. Mr. Wilson thought "that the fact that it is 

found in the recent Constitutions is no argument in its favor". 

for, in his opinion, "these new Constitutions ••• are simply 

untried experiments." Delegate Rolfe, addressing himself to 

the merits, pOinted out that the "or damaged" clause could 

have unwise effects: 

[M]any reasons [may be] urged why these words should 
be left out. A man's property might be damaged, when 
he would be. entitled to no compensation. A man might 
have a public house on a public highway. and the 
highway might be changed for some good cause or other. 
The value of his property would be lessened by reason 
of the travel being diverted, and yet he would not 
have a just right to claim damages. He would be 
damaged by reason of a public use. I think it would 
be dangerous to insert such a provision as this. 

The last sally in the debate was offered by delegate Estee, who 

referred again to Judge Hager's example: 
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Take, for instance, the Second street cut. The 
property there is absolutely destroyed, and yet not 
a foot taken. The houses on either side are in 
absolute danger of sliding off into the street below. 
I know that what the gentleman from San Francisco 
[Mr, Wilson] says about this being an untried 
exp~riment, is true, but it strikes me that the 
justice of it is apparent; that when a man's property 
is damaged it ought to be paid for. I am in favor 
of the amendment. I think it is the best we can get. 

The amendment, inserting the words, "or damaged", into Section 14 

was then carried by a convention vote of 62 to 28. As thus 

altered, Section 14 became part of the Constitution of 1879. 

In this respect, there has been no subsequent change of language 

(although other features of Section 14 have been amended or 

added since 1879). 

The discission which has been reviewed actually constitutes 

substantially all that was said in the convention proceedings 

bearing on the "damaged" clause of Section 14. Far more time 

and energy was expended debating other aspeots of eminent domain 

policy, notably the scope of the rule that compensation had to 

be paid to or into court for the condemnee in advance of a 

taking, the question whether benefits should be set off against 

damages for a taking, and the extent to which eminent domain 

powers should be permitted to be exercised by private 

condemnors. 2l4 One may surmise that the delegates did not have 

any very clear idea of the potential problems of interpretation 

lurking in the words which they were inserting into the state's 

organic document, At the same time, one is struck by the 

acouracy with which the participants in the discussion focused 

upon specific problems which were, in later years, to trouble 
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the courts. 215 Moreover, th6 concluding remarks of Delegate 

Estee suggest that it was felt that "the best we could get" 

was a general statement of a principle of "justice", leaving 

it to other agencies of govern~ent to apply the rule in specific 

cases as they aruse, Indeed, at one point in the discussion 

of the eminent domain pro7ision, relating to a somewhat different 

aspect, one delegate (Mr, Shafter) expressed a philosophy of 

constitutional drafti,ng which seems to have been generally 

accepted by the convention: 216 

I hope the Convention will retain the section 
[i.e., Section 14] precisely as it comes from the 
Committee on Judiciary ••• , 

The rule adopted in the formation of our earlier 
Constitution was to confine its provisions to a general 
declaration of principle, leaving all that related to 
their execution to the Legislature. In case of 
Simplicity of object and expression, the Constitution 
often executed itself, and in other cases ••• 
elaborate provisions were inserted providing for all 
the details necessary to the accomplishment of the 
general principle. This latter course, it seems 
to me, is only to be justified in case of actual 
necessity. It is an open attack upon and assumption 
of the purely legislative function. • , • 

This section presents a feature quite common 
here--a general declaration of a principle--an attempt 
at inserting executory provisions but half accompiished, 
and leaving to the Legislature the task of finishing 
up the work , • • • 

Whatever hopes or expectations the delegates may have had 

that the Legislature would provide adequate statutory guidel1nes 

for the application of the new "or damaged" basis for just 

compensation liability were, in the main, unrealized. The 

courts, however, have wrestled with the problem to the present 

day, with mixed success, In the first California decision to 

interpret the new constitutional requirement, it was given a 

liberal judicial gloss. Pointing out that, in context, the 
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word "damaged" must mean more than invasion or spoliation 

(since they would be embraced already by the concept of 

"taking"), the Court declared: 217 

We are of the opinion that the right assured to 
the owner by this provision of the constitution is 
not restricted to the case where he is entitled to 
recover as for a tort at common law. If he is 
consequently damaged by the work done, whether it 
is done carefully and with skill or not, he is still 
entitled to compensation for such damage under this 
provision. This provision was intended to assure 
compensation to the owner, as well where the damage 
is directly inflicted, or inflicted by want of care 
and skill. as where the damages are consequential. 
and for which damages he had no right of recovery 
at common law. 

This quoted statement is still good law in California 

today.2l8 What its broad generalities mean in terms of actual 

application to specific facts 'has, for the most part. been 

elaborated case by case, on policy grounds, by judges. As 

Mr. Justice Shenk, speaking for the state Supreme Court in the 

leading case of People v. Ricciardi2l9 , observed: 

Not every depreciation in the value of the 
property not taken [in eminent domain proceedings} 
can be made the basis of an award of damages. In 
the absence of a declaration by other competent-­
autboritr the courts have been called upon to define 
rights c aimed to be infringed in violation of 
section 14, article I, of the Constitution; also 
to place limitations on the extent of those rights 
and to declare when and under what circumstances 
recovery may be had by the property owner for a 
violation thereof •••• The law on the subject 
••• is therefore, in substantial part, case law. 
(Emphasis added.) 

This brief survey of the history of Section 14 supports 

three general conclusions here relevant: 1) The delegates to 

the constitutional convention deliberately left the language 

of Section 14 broad and general in form, intending to expand 
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the scope of liability for private property injuries resulting 

from public improvements well beyond what was then implicit 

in the requirement that compensation be paid for a "taking", 

but without thinking through or identifying the limits of the 

new liability. 2) It was anticipated that the Legislature, 

by implementing statutes, would flesh out the bare skeleton"of 

constitutional language with specific details--an expectation 

which, for the most part, has not been fulfilled. 3) The courts 

have felt constrained to interpret the constitutional mandate 

that just compensation be paid in the light of their own 

judicial notions of sound public policy, although they have 

expressed a willingness to defer to "a declaration by other 

competent [legislative] authority" as to the meaning and 

significance to be accorded to Section 14. 

(3) Judicial recognition of legislative authority 

The California courts have indicated repeatedly that 

statutes may validly regulate the eminent domain powers and 

liabilities of public entities. Support for this view is found 

in cases dealing with at least five significant aspects of the 

subject, here discussed. It should be noted that cases dealing 

with affirmative eminent domain actions and with inverse 

condemnation actions are cited interchangeably, in the belief 

that both types of decisions are equally relevant to the problem 

of legislative regulatory authority. As already noted, the 

courts have indicated that the substantive rules which apply 

to both forms of proceeding are the same. 220 Furthermore, the 

issue here being investigated is whether reasonable scope exists 
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for legislative activity; no attempt is here made to determine 

specific policy considerations or to propose actual legislative 

recommendations. 

"Private property". 
221 

In People v. Ricciardi ,the state 

(condemnor) appealed from a judgment favorable to the owners of 

a slaughter house and meat market in an eminent domain proceeding 

brought to take part of their land (excluding any structures) 

for highway enlargement purposes. The state's principal 

objections to the judgment related to the inclusion therein of 

severance damages based on a) substantial impairment of direct 

access from the remaining property to the highway formerly 

abutting it, due to the construction of a highway underpass and 

service road as part of the project, thereby affording access 

and ingress between the highway and the property only by an 

indirect and more circuitous route, and b) loss of visibility 

to and from the highway with respect to the remaining property, 

due to the fact that highway traffic would pass the property in 

an underpass. These interests, although shown by the evidence 

to have injured the value of the remaining land of the condemnees, 

were, according to the state's contentions, noncompensable 

"inconveniences" of the kind which property owners often sustain 

in the interest of the general welfare when the police power is 

being exercised by the state. 

In a candid opinion, the Supreme Court, speaking through 

Justice Shenk, rejected any attempt to decide the problem before 

it by simply invoking formal labels. Pointing out that "in the 

absence of a declaration by other competent authority", the 
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courts were necessarily placed in the position of declaring 

and defining the existence of "rights" protected by Section 14 

from taking or damaging. 222 With respect to the facts, the 

court pOinted out that: "Neither in the Constitution nor in 

statutes do we find any declaration of the incidents of ownership 

or elements of value which specifically creates or defines or 

limits the two rights which are involved here.,,223 After 

quoting general statutory definitions of property found in the 

Civil Code, the conclusion was reached that since no statutory 

guidance had been provided by the Legislature, it became 

"necessary for this court to determine whether the claimed 

items are, or shall be, included among the incidents or 

appurtenances of real property • • • for which compensation 

must be paid when the same is taken or damaged for a public 

use • • " 224 
• • Upon an evaluation of the judicial precedents 

both in California and elsewhere, and of relevant policy factors, 

the court held both interests being asserted to be protected 

by Section 14 against substantial impairment, and affirmed 

the judgment. 

Ricciardi exemplifies the reluctance of the courts to 

assume the role of creating property interests through judicial 

decision-making. The opinion of Mr. Justice Shenk strongly 

suggests that appropriate legislative guidance would be helpful, 

even encouraged, by the judges. Other decisions have taken the 

same 2?5 f view. In one case, affirming the existence 0 a property 

right of a land owner ("an easement of ingress and egress to 

and from his property") to obtain access to the general street 
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circulation system over the street on which his property abuts, 

the Court pOinted out that: "The precise origin of that property 

right is somewhat obscure but it may be said generally to have 

arisen by court decisions declaring that such right existed 

and recognizing it.,,226 None of the reported decisions suggests 

that the role of the courts in this connection is exclusive or 

preempts legislative power. 

Further support fol' the view that legislation declaring the 

scope and extent of constitutionally protectab1e interests would 

be perfectly proper is found in the open recognition by the 

courts that the determination whether private property has been 

taken or damaged is essentially a problem of balancing of 

competing policies. As Justice Carter, speaking for the Court 

in Bacich v. Board of Contro1227 , pointed out: 

If the question [of extent or character of a 
claimed property right] is one of first impression 
its answer depends chiefly upon matters of policy, 
a factor the nature of which, although at times 
discussed by the courts, is usually left undisclosed. 

A number of leading California decisions, especially in recent 

years, have openly disclosed the kinds of policy elements deemed 

relevant to such an evaluation and the reasons for the relative 

weights assigned to them. 228 Especially in cases where there 

are no precedents directly in point, and a property owner is 

asserting damage to an interest not previously adjudicated, one 

finds the courts struggling with the task of balancing the 

competing considerations, conscious of the fact that in 

determining the extent of protectable property interests, "the 

problem of definition is difficult" although identification 
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"of the opposite extremes is easy".229 Subject to judicially 

declared constitutional standards,?'30 policy evaluation and 

resolution of this sort is, of course, the essence of the 

legislative function. 

"Taking" or "damaging". Closely related to the determination 

of whether a "property" interest is at the root of an inverse 

condemnation claim, and sometimes simply another way of looking 

at the same basic policy problem, is the question whether there 

has been a "taking" or "damaging" within the purview of the 

constitutional rule. It is beyond question today that significant 

property values, grounded in well-recognized "rights" normally 

incident to property ownership, may be substantially impaired 

by governmental action without payment of compensation of any 

kind. 231 Such cases normally are explained as situations in 

which the policy values implicit in an exercise of "police 

power" outweigh the policy values inherent in stability and 
232 preservation of economic interests. It is in exactly this 

conceptual framework of a conflict between the police power and 

private property that the Supreme Court has indicated that 

legislative balancing of interests would be permissible. In 

Southern California Gas Co. v. City of Los Angeles 233, the 

Supreme Court ruled that a private public utility company was 

required to assume the cost of reconstruction and alteration 

of its underground facilities to make way for installation of 

a sewer line in the exercise of the city's "police power", 

since "in the absence of a provision to the contrary" the 

utility's franchise to occupy the street was accepted subject 
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to this exercise of the city's police power. The court did not 

stop there, however. In purposeful dictum, it went on to state 

"there would appear to be no basic principle that would prohibit 

(the state from] granting a utility a right to compensation for 

relocating its lines as part of its franchise although such right 

would not otherwise pass. This view finds support in cases 

holding that the Legislature may provide for such compensation. 

(Citing cases.]" The same position was taken again, implicitly, 

in a similar decision four months later, where the issue of 

whether a compensable "damaging" had occurred to a utility 

company forced to move its underground facilities was deemed to 

rest essentially upon the legislative intent as expressed in 

applicable statutes. 234 

Manifestly, the legislative power to prescribe when an 

infliction of economic loss is or is not to be treated as a 

constitutional "taking" or "damaging" is subject to judicially 

declared constitutional minimum standards. For example, the 

Legislature could not validly authorize a public entity to 

destroy property rights in superadjacent airspace of existing 

owners near airports by Simply appropriating them by height limit 

regulations for use by aircraft taking off and landing there. 235 

However, reasonable land use controls imposed as part of a 

comprehensive zoning plan for the community may be aothorized, 

even though the impact on land located near airports may be 

favorable to airport development by eliminating the probability 

of erection of hazards to air navigation or of surface uses which 

will be drastically impaired by overflights of aircraft. 236 
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Again, legislative power appears to be ample to determine 

the alternatives of action open to public entities in seeking 

to control orderly development of land uses--authorizing either 

affirmative action by the public entity on condition of paying 

just compensation for private property appropriated for the 

project, or authorizing the entity to exact an uncompensated 

contribution of private property (e.g., dedication of land) as 

a condition to giving of official approval for private development 

of the balance of the particular private parcel under 

consideration. 237 This power to prescribe alternatives, in a 

realistic sense, is the power to determine legislatively and 

by general rule when a compensable taking or damaging of private 

property interests shall be deemed to have occurred. 

Finally, since, as already pointed out, the rules governing 

what constitutes a "damaging" for which the California 

Constitution (but not the Federal Constitution) requires 

compensation are almost entirely decisional rules238 , there may 

be broader latitude for prescription of legislative standards 

in this respect than for "takings". There is some authority, 

at least, for the view that only the two issues of "public use" 

and "just compensation" are fundamentally judicial ones in 

cases involving eminent domain concepts, and that "all other 

questions" are "of a legislative nature".?39 

"Public Use", Section 14 imposes a constitutional duty to 

make just compensation only when the "taking" or "damaging" of 

private property is for a public use. In affirmative eminent 

domain proceedings instituted by either public or private 
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condemnors, the discretion of the Legislature to determine what 

is a "public use" is well settled. The leading case in pOint 

declares: 240 

"The legislature must designate, in the first place, 
the uses in behalf of which the right of eminent domain 
may be exercised, and this designation is a legislative 
declaration that such uses are public and will be 
recognized by courts; but whether, in any individual 
case, the use is a public use must be determined by 
the judiciary from the facts and circumstances of that 
case." [Citation.] "If the subject-matter of the 
legislation be of such a nature that there is any 
doubt of its character, or if by any possibility the 
legislation may be for the welfare of the public, the 
will of the legislature must prevail over the doubts 
of the court." [Citation.] 

Under this modern and liberal approach to legislative powers, 

new purposes for which eminent domain powers can be exercised 

have been introduced by statute in recent years, and have been 

given judicial approval. 241 

On first impression, there would seem to be no good reason 

why the legislative power to declare what constitutes a "public 

use" for purposes of permitting eminent domain powers to be 

employed should not include also the power to declare what uses 

are ~ public uses for the purpose of requiring compensation 

to be paid in inverse condemnation suits. Although at one time 

the Supreme Court seemed to have regarded the "public use" 

requirement, so far as invoked in inverse cases, as a different 

standard from affirmative condemnation suits242 , later cases 

have clarified the point; it now appears to be settled that if 

the construction or maintenance of a public project is designed 

to serve the interests of the community as a whole, such 

construction or maintenance is deemed Ii "public use" so that 
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property damage caused by the project or its operations as 

deliberately conceived is-constitutionally compensab1e. 243 

On the other hand, "damage resulting from negligence in the 

routine operation having no relation to the function of the 

project as conceived" will not be deemed within the purview of 

Section 14.244 As thus explained, the general rules relating 

to the meaning of "public use" would appear to be substantially 

the same in direct and inverse condemnation suits. 

One difference, however, is apparent between the two ways 

in which the question may arise, In an affirmative emiaent 

domain proceeding commenced by a condemnor, the question whether 

the plaintiff is legally authorized to take the condemnee's 

property for the particular purpose alleged can readily be raised 

by demurrer, and the issue is resolved by judicial review and 
the relevant statutory 245 

interpretation of/language. In an inverse condemnation suit, 

however, the public entity ordinarily has made no intentional 

exercise of condemnation authority, but has, in some manner--

often unexpected and unanticipated--caused injury to the 

plaintiff's property. The question of "public use" in this 

event does not depend upon a showing that there is statutory 

authority in the defendant entity to exercise affirmative 

eminent domain powers to accomplish the same result; all that 

is necessary is that the damage resulted from an exercise of 

lawful authority while seeking to promote "the general interest 

in its relation to any legitimate object of government. ~.246 

Thus, in inverse actions, the question of "public use" is far 

less significant than in affirmative eminent domain, for the 
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general power of the defendant public entity to engage in the 

particular activity which caused the damage ordinarily is 

beyond serious question. 

In practical effect, then, legislative power to regulate 

inverse condemnation liability through the devising of standards 

of "public use" is probably somewhat narrow at best. However, 

it may be possible to develop statutory rules for determining 

when a "public use" exists, which may serve to shift the injured 

party's remedies from inverse condemnation to tort remedies. 247 

Once the action is removed from the eminent domain context of 

"public use", the limitation of the property owner's remedy to 

one for just compensation would no' longer obtain, so that 

other alternative forms of relief--ordinarily not available in 

inverse condemnation--could be awarded, such as a recovery of 

possession of property physically taken248 or an injunction, 

either mandatory or prohibitory, which restores the status ~ 

~.249 The usual denial of injunctive or other specific relief 

in inverse condemnation litigation, where a public use has 

intervened through the actions of a condemning authority with 

respect to private property, "is based upon the policy of 

protecting the public interest in the continuation of the use 

to which the property has been put, not upon any dilatoriness 

by a property owner in asserting his rights, nor upon a 

justification that the property rights were subject in any 

event to condemnation.,,250 On the other hand, where the facts 

fail to show that plaintiff's property has "been so devoted to 

a public use by the defendant that plaintiffs' ordinary remedies 
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{such as an action for injunctive relief or damages in tort] 

are not available to them", an action on the theory of inverse 

condemnation will not be entertained.251 Within the limits 

previously indicated--that is, subject to the ultimate test of 

judicial approval as to applicability in specific fact situa­

tions--it would seem to follow that legislative rules governing 

the availability of alternative remedies, depending upon the 

degree to which a "public use" has attached to the plaintiff's 

property, would be both legally permissible and feasible. 

"Just compensation". The general standards governing the 

determination of damages in inverse condemnation suits have, 

like other aspects of the subject, been largely of judicial 

creation. As in the federal cases, a diminution in value after 

the alleged injurious action, as compared with value beforehand, 

is the preferred test. 252 However, it has frequently been 

observed that it is not the exclusive test, and that other 

methods for determining what damages are appropriate may be 

devised for special situations to which the before and after 

value approach seems inapplicable. 253 Here again, of coupse, 

the judicial rules cannot exclude any elements of damages which 

are constitutionally required as "just compensation".254 On 

the other hand, elements of additional damage which are not 

recognized as part of the constitutionally required compensation 

may be authorized to be paid by statute. 255 

The scope of legislative control with respect to the measure 

of damages and the methodology to be followed in computing them 

is suggested in Albers v. County of Los Angeles. 256 In discussing 
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the damages awarded to a water company for losses sustained by 

it as a result of a gradual landslide triggered by a county road 

project, the court sustained an award which included a) amounts 

representing the fair market value of water lines destroyed by 

the slide, b) amounts representing the fair market value of 

water lines rendered useless, and c)· sums expended for extra-

ordinary repair and maintenance during the period of gradual 

destruction while the slide was continuing. It denied, however, 

any recovery for the cost of replacing the ruined parts of the 

water system with surface waterlines. Referring to Section 

1248(6) of the Code of Civil Procedure (requiring removal and 

relocation costs to be included in eminent domain awards), the 

court stated: 257 

Judgment having been given for the fair market value 
of the water system • . • it would constitute double 
recovery to allow in addition the cost of constructing 
a substitute water system. Plainly, the code section 
does not contemplate such a result. 

In addition, the court allowed, as a compensable item of 

damages, expenditures made by property owners in seeking to 

determine the cause of the landslide and prevent further damage 

through appropriate corrective action. In so holding, it 

Significantly pointed out that "neither the relevant constitu-

tional ~ statutory provisions expressly forbid the type of 

recovery here sought.,,258 Upon an evaluation of case law 

elsewhere, and based on policy considerations explored at 

length, the conclusion was reached that such damages should be 

awarded, since the court could perceive "no overriding public 
259 policy" to the contrary. Implicit in the entire discussion 
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is the idea that the ultimate determination whether such damages 

were includible was one of policy, not of absolute constitutional 

compulsion, and that a legislative standard would (unless 

wholly arbitrary) be given effect. 

Inverse condemnation procedure. It is well settled that 

Section 14 is a "self-executing" constitutional provision which, 

in itself, authorizes suit to be brought against public entities 

in inverse condemnation. 260 However, as the leading case so 

holding made clear, the constitutional right "is not exempt from 

reasonable statutory regulations or enactments", provided, of 

course, that the regulations do not "abrogate or deny" the 

substance of the right. 26l It has thus been held that inverse 

condemnation suits are subject to a variety of reasonable 

procedural regulations, including the operation of claims 

presentation requirements262 , statutes of limitations263 , and 

the statutory rule that the plaintiff, in suing a public entity, 

must post an undertaking for costs in the event the public entity 

defendant prevails.~64 Another area of undoubted legislative 

competence with respect to inverse litigation is in the formula­

tion of rules of evidence and allocation of burden of proof. 265 

Procedural regulations, of course, are not as effeotive as 

direct legislative controls upon substantive rights; but 

carefully worked out procedures, which balance private against 

public interests may serve significantly to ameliorate the 

problems of inverse condemnation liability, facilitate out-of­

court settlements, and discourage unfounded claims. 
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Summary and Conclusion 

It is submitted, on the basis of tpe foregoing survey of 

both federal and state law, that significant areas exist in which 

state regulatory legislation pertaining to the constitutional 

liabilities of public entities to pay just compensation may be 

validly enacted. Such legislation necessarily must conform to 

minimum constitutional limitations embodied in Section 14 of 

Article I of the California Constitution, and in the Fifth and 

Fourteenth Amendments to the United States Constitution. The 

courts, however, have indicated repeatedly that the essentially 

policy-balancing process of delineating the meaning of those 

provisions, and of applying that meaning in myriad fact 

situations, entails considerations amenable to legislative 

consideration. 

Whether specific legislation would be desirable, and if 

so, whether it would survive judicial scrutiny in any given 

factual situation, however, can only be evaluated after a 

careful examination of the particular policy considerations 

relevant to each such situation, weighed in the light of the 

pertinent authorities. An effort to make such an examination, 

in typically recurring inverse condemnation cases, is the 

general purpose of Part Two of the present study. 

(End of Part One) 
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