
c 8/27/66 

Memorandum 66-53 

Subject: Study 67 - Suit by or Agcinst an Unincorpornted Association 

Attached to this memorandum nre two copies of a revised recommenda-

tion on this subject. The recowmendation reflects the technical changes 

suggested by the Legislative Oounsel and incorporates the suggestions of 

the office of the Secretary of state. 

We hope that we can approve this recommendation for publication at 

the September meeting. Accordingly, please mark your suggested changes 

on one copy to return to the staff at or before the September meeting. 

We received comments from two attorneys and from the offiCe of the 

Secretary of State. These comments are attached as Exhibits I, II, and 

III. The two attorneys are strongly in. favor of the recommendation. 

c:= We received two suggestions for revision of the tentative recommenda-

tion. Mr. Jacobson (Exhibit II) suggests that the word "person" in 

revised Section 388 be defined to include corporations, partnerships; and 

the like. We did not make this revision in preparing the attached revised 

recommendation for two reasons. First, Corporations Code Section 18 

states: "'Person' includes a corporation as well as a natural person." 

Hence, we believe the suggested revision unnecessary. Moreover, we would 

be reluctant to make the suggested change in Section 388 and not make it 

in Section 24001. We believe the matter would best be left to court 

construction. 

The office of the Secretary of State (Exhibit III) suggested that the 

provisions dealing with designation of agent for process were inadequate. 

We agree and have revised the provisions accordingly. See Sections 24003 

c:= and 24004 (beginning on page 18). 

-1- I 
j 



• 
• 

c 

c 

In addition to his comments on this tentative recommendation, Mr. 

Jacobson (Exhibit II) suggests that we also consider revising the Fictitious 

Name Statute. We have sent him a copy of our tentative recommendation on 

that subject. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 

j 



r. 

~DIO 66-63 EXHIBIT I ~ f,,-, ,':., -J'iJ 

I 

1.iREIl!~kIDrJ?': :~~~~ ll'LiR§WOl ~"( 
OF SOUTHERN CALIFORNIA 

617 SO:JTH O~:VE STREET 
LOS /\.NGCLES 14, CAL.IFORNIA 
TEI...t'Pti('NE MAD!SON 7.1252 

J'lly 29, 1966 

Mr. John H. DeMoully 
Executive Secretary 
california Law Revision Commission 
Room 30, Crothers Hall 
Stanford University 
Stanford, California 94305 

Re: The Fictitious Name Statute 

Dear Mr. DeMqully: 

We thank YOll for the opportunity of reviewing the 
proposf'd legi.Glation relating' to suits by lDlm­
corpor~ted a?s(~iations. 

'!he propos"d statute exactly meets our requizellllllta, 
and we <'ere hopsful that it will become law. 

Our attorneys asked me to canpliment your C-o-iasion 
on the excellent work in the June 16 reCOllllleIldation. 

GWE/n 

cc: GaU and Gall 
Attorneys at Law 
617 So. Olive St., Room 400 
Los Angeles, OOif. 90014 

Sincerely, 

.. -.~ 
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IIHIlm.' II 

LowENTHAl. &. LowBNTHAI. 
NOfItIlt.S t.OWE,NTHAL 
""ULIIlT L.OWaNTHAL 
..tCJitOMI: N. nEL.D 
"'OHN ft. ,",ACO"ON 
REED H ••• MIENT 

August 23, 1966 

Mr. John H. DeMoully 
Executive Secretary 
California Law Revision Commission 
Room 30, Crothers Hall 
Stanford University 
Stanford, California 94305 

. . 

<4OS ... ONTOO ....... STReET 
SAN "flAHCtaCO "104 ... 

---

Re: Tentativ~ Recommendation on Suit 
By or As4inst an Unincorporated 

Association 

Dear Mr. DeMoully: 

Your letter of August 22, 1966 and its enclosure 
are greatly appreciated. 

, The approach taken in the tentative recommendations 
is one which I believe is highly desirable. It will provide 
a central pOint at which to discOver the existence and pro­
per persons to serve to reach unini'o~orated associations, 
including partnerships, where such nformation often depends 
upon the fOrtuitous circumstance 0 knowing the identities of 
the real parties owning the partner~hip or association and 
being able to locate them. ' 

There are two aspects whif=h come to mind thflt it 
is suggested ought to be considered for further revisions of 
existing law. 

At COllllllOn law (as discusUd in 37 Cal. Jur. 2nd. 
pp. 664-667) all of the real partne~s must be named as part­
ies plaintiffs in an action on an 0 ligation owned by the 
association or entered into in the ame of the association 
or owned by the association at the ime the obligation was ' 
made. However,' there is authority 37 Cal. Jur. 2d, pp. 696-

. 698) that the partnership may notm+intain an action on the 
, firm obligation unless it has first !complied with Sections • 

2466 and 2471 of the Civil Code. I~ seems an anomaly to say 
that the members of a partnership ~st comply with the statute 
concerning publication of a Certifi4ate of Doing Business 
Under a Fictitious Name yet must Swt in the names of the part­
ners rather than in the name of the firm. 
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It would seem appropriate to change the place for 
filing the Certificate of Doing BUsiness Under Fictitious Name 
from the many different counties where the principal office 
could be to the same central point with the Secretary of State 
under the proposed CCP §395. 2 and Corpo.ration Code 124003. 

The fact that an unincorporated association would be 
allowed to sue and be sued under its common name under the pro­
posed CCP 5388(b) would not necessarily cause a court to con­
clude that compliance with the fictitious name provisions of 
Civil Code sections mentioned aboVe is no longer required be­
cause those sections are in terms of whether or not the action 
may be "maintained". 

The pror,osed CCP 1388(a) could raise the question of 
whether a "person' included a lim~ted partnership, a general 
partnership, a corporation or oth~r form of organization as a 
member of the "unincorporated asnciation." No case has been 
found where this question arose der the present CCP 1388. 
The fact that it has not arisen i not too surprising since the 
present Code section deals with nfming such unincorporated 
associatioris as defendants rather than stating a statutory 
qualification for the exercise of,a right or privilege by the 
unincorporated association. No d~bt there are some judges 
who would hold that a statutory r~ght to sue in an artificial 
name is in derogation of the comm$n law requirement that the 
action be maintained in the names of all of the partners of a 
partnership, and then p,roceed to ~old that a particular "unin­
corporated association' could not ,strictly comply with the pro­
posed CCP §388 because at least one member of the unincorporated 
association was not a natural per~on. Perhaps this point would 
be obviated by adding a subdivisiQn to the proposed CCP 1388 
along the following lines: 

"(c) A 'person' -includes natural- person, general 
partnerships, limited partnerships, corpora­
tions, and other unincorporated associations 
or organizations." 

An interesting side eff~ct of the proposed CCP 1388 
is that it is broad enough to set~le one point concerning limi­
ted partnerships which does not appear to have been settled by 
any decision that has come to my ~ttention. That point is 
whether all of the actual members of a limited partnership must 
be named as plaintiffs where an action is brought on the claim 
cf the limited partnership. Pres~nt law, from one point of '-", 
could be said to require naming all of the partners, in0 1-,-,1.ng 
the limited partner members on the theory that the law appli­
cable to general partners appl1esto limited partnerships where 

-~ 
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necessary to provide the law applicable to the relations of 
limited partnerships and to the extent not inconsistent with 
the Limited Partnership Act. Such a conclusion would tend to 
expose a limited partner to liability other than as provided 
in the Limited Partnership Act if, there were a counter-claim 
or cross-complaint resulting in liability over and above the 
plaintiff's claim and there were ~ failure to plead and a fail­
ure to prove the limitation of li«bility of plaintiff limited 
partners. It is small comfort to say that the limited partners 
thus exposed to an excessive liabflity would have the recourse 
against the general partners or partner. 

It is suggested that th. foregoing speCUlations upon 
the state of the law and conseque~ces justify some attention 
to the areas outlined. I regret ~hat I am unable to analyze 
the reconmenciations in any degree.of depth or to pursue the 
consequences of the above suggest~ons to any greater detail 
at this time. It is hoped that the recommendation is success­
ful whether or not any of the th04ghts expressed in this letter 
are adopted. 

It ~uld be appreciated ,if you could put me on your 
mailing list for any further deve~opments in this area of legis­
lation as the matter progresses. . 

Very truly yours, 

JOHN R. JACOBSON 

JRJ/s 



EXHIBIT In 

OF'PICI: OF THE 

STATE OF CALIFORNIA 

SACRAMENTO III!ISI" 

July 28. 1966 

fJit~1"''''P'' ",. Incatiw Secretary 
{)aUt'on1a LD bftaioll C_bsioD . 
Room 30. Cxothus Hall. 
:.!tafcml 1Ja1wrdty 
Suafcmi. CaliforD1a 94305 

Dear Sir: 

We have reviewed the CCllaiaaion'8 tentative recmpendations relating to "The 
FIctitious Naae Statute" and to "Suit by or Against an Unincorporated Associatio".". 
submitted with your June 20, 1966 letter to us. One can only gueS8 what the volume 
of the proposed new filings \light be, but surely it would be aubstantial. As you 
probably mow, our office now emplOY8 an electronic data processing indexing syatm 
for the storage and retrieval of Uniform COIIJJJIercial Code filings, and we would be 
able to handle these new filings if data proces8ing equipment were used. At this 
stage of the proposals we beve not done even any tentative progrlllllllling. so we do 
not i:now what would be required in tbe way of additional equipment and perscnmel. 

THE FICTITIOUS NAME STATUTE 

%be proposed atatutory proVisions apparently were drafted with a manually 
operatecl 1nda1ng s,..tem in aind, and tevision will be necessary, al-
tJaoaah we are IlAt prepaTed. at thb tiDe to suggest specific cbaDSes. For 
exaaple, instead of i88v1ng certified copies of fictitious name certifi­
cates, we would, vbeI1 requested. boe a certificate showing whather or not 
a f:l.c:tit:l.OWI _ certificate is on file for a certain individual, partner­
ahip or corporation and, if so, settiDg out certain nece8sary infonation 
tetrieved by the data proce8sing equipment and placed by it on the certifi­
cate. The proVisions autboriziZlg us to purge our records frOlll t:lme to tiae 
8hould be retaiZled, with whatever IIOdifications 1IIa1 be required, 

It i8 not clear to us how the earlier expiration of fictitioua name certi­
ficates (Page 18, Section 17906 (b) through (d» i8 to be made a matter of 
tecord with tiS or how we ate to collect the fee for preparing and 1118i11ng 
notice. of impending expiration of fictitious Dame certificates (pagea 21, 33). 



Mr. John H. DeMoully Page 2 July 28, 1966 

We understand that we will be merely a filing agency and will not be 
required to reject certificates on the ground that the DBA is the same as or 
is deceptively similar to a DBA of record with us, but, even so, the uae of 
the same DBA by different business enterprises will present problems. 

Our office is not staffed to make the investigations necessary to prose­
cute for violations of the filing requirements, and we suggest that 
Section 17912 (page 26) be revised to authorize prosecution by the Attorney 
General or by a district attorney, as is done by sections 6800 and 6408, 
Corporations Code, in cases where foreign corporations fail to cOlllPly with 
the qualification requireaents. 

SUIT BY OR AGAINST AN UNINCORPORATED ASSOCIATION 

We are unable to find any provision which would suthorize us to purge our 
files in connection with the filings to be made pursuant to Section 24003 
(Page 18) or which would permit a designated agent to resign as such agent 
(cf. Sections 3301.7 and 6405, Corporations Code). and we believe that 
such provisions should be added. Further, in cases where a corporation is 
authorized to act as agent for service of process, the certificate filed 
by the corporation pursuant to Section 3301.5. 3301.6. 6403.5 or 6403.6, 
Corporations Code, will include an address where the agent may be served, 
and therefore the address requirement set out in Subdivision (1) of Section 
24003 probably should be limited in application to agents who are natural 
persons. 

With reference to both of the tentative recODlll\endaUons, we are unable at this tillle to 
estimate what our costs will be for the additional services which we are to provide, 
and consequently we do not know what fees should be charged. 

ltlIM:1k 

Very truly yours, 

FRANK K. JORDAN 
Secretary of State 

'Y .B.~:,'rn~ 
Senior Counsel and Deputy 
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TIECOIMENDATION 

of the 

CALIFORNIA lAW REVISION COMMISSION 

relating to 

SUIT BY OR AGAINST AN UNINCORPORA~ ASSOCIATION 

At common law, an unincorporated association could neither sue nor be 

sued in the association's name. If the association incurred an obligatio~­

whether in contract, in tort, or otherwise--a party seeking to enforce the 

obligation had to proceed against all of the members of the association as 

parties defendant. Similarly, if an unincorporated association desired to 

bring an action, all of the members of the association had to join as the 

parties plaintiff. 

As the purposes for which unincorporated associations are organized 

have increased, and as the activities of unincorporated associations have 

expanded, these common law rules have been found to be increasingly burden­

SoDle. In modern times, unincorporated associations--such as partnerships, 

churches, lodges, clubs, labor unions, and business and prateEls10nal 

societies--are organized for and carry on virtually every kind of commer­

cial, charitable, and Bocial activity. Because the common law rules that 

forbid an unincorporated association from appearing in court in its own 

name seriously impede the expeditious administration of litigation arising 

out of these actiVities, many states have enacted statutes that permit an 

unincorporated association to sue and be sued in its own name. 

EY statute, California provides that persons associated for the trans­

action of business may be sued in their common name. The California Supreme 

Court has held that one type of unincorporated association--a labor union-­

DaY sue in its own name. There is no general statute, however, that permits 

-1-
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unincorporated associations in California to sue in their own names. More­

over, the California rules governing service of process and venue in 

actions against unincorporated associations are unnecessarily disadvan­

tageous to such associations. The existing California statutes are in need 

of substantial reviSion if the procedural rules applicable to actions 

brought by or against unincorporated associations are to be kept in harmony 

with modern conditions. Accordingly, the Law Revision Commission recommends: 

1. An unincorporated association should be able to sue in its own 

name. An unincorporated association frequently incurs obligations or 

acquires rights in its association name, and there is no valid reason why 

it should be denied access to the courts as an association to define such 

obligations or to enforce such rights. 

It is possible that legislation permitting an unincorporated associ­

ation to sue in its own name will merely clarify rather than change existing 

California law. In te.nie1s v. Sanitarium Ass'n, Inc., 59 Ca1.2d 602, 30 Cal. 

Rptr. 828, 381 P.2d 652 (1963), the ,Supreme Court held that a labor union 

could naintain an action in its own name. The courts my well apply the 

same rule to other types of unincorporated associations. Eut whether a 

particular type of unincorporated association can sue in its own name under 

the rule in the te.niels case rna.y remain uncertain for many years since a 

case involving that type of association must be tried and processed through 

the appellate courts before the law can be determined with certainty. 

Clarifying legislation will obviate the need for repeated appeals to 

determine how far the principle of the Daniels case extends. 

The present uncertainty as to the right of an unincorporated associa­

tion to sue in its own name results in the institution of actions in the 

names of individuals who, apart from their association memberShip, are not 

-2-
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real.1y interested in the action. Joining all of the oembers of the assOci­

ation as plaintiffs imposes an extremely onerous procedural burden upon 

the plaintiff association--both in preparing the complaint and in substi­

tuting parties when there is a change in membership--without any corres­

ponding benefit to the defendant. If the defendant wishes to know who the 

members are, he may obtain that information expeditiously through the use 

of ordinarY discovery procedures. usual.1y, however, the interests and 

identity of the individual members is irrelevant. Permitting an unincor­

porated association to sue in the association name, therefore, will further 

'o.'le principle expressed in Code of Civil Procedure Section 367 that everY 

action should be prosecuted in the name of the real party in interest. 

2. The limitation now contained in Code of Civil Procedure Section 

388 that an unincorporated association must be engaged in "business" before 

it can be sued in its common name serves no useful purpose and should be 

repealed. Repeal of this limitation will make no great change in existing 

law, for the courts have held that practically allY activity in which an 

unincorporated association engages constitutes tre "transaction of business" 

within the meaning of this section. See Herald v. Glendale Lodge No. 1289, 

46 Cal. App. 325, 189 Pac. 329 (1920). 

3. Legislation should be enacted providing that an unincorporated 

association is responsible,to the same extent as if it were a natural 

person, for an act or omission of its officer, agent, or employee acting 

within the scope of his office, agency, or employment. Here, again, it 

seems likely that such legislation will clarify rather than change existing 

California law. Recent cases have held that certain associations are liable 

for the torts of their officers and employees. Inglis v. Operating Engineers 

Local Union No. 12, 58 Cal.2d 269, 23 Cal. Rptr. 403, 373 P.2d /;67 (].962); 

-3-
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,Marshall v. Int'l Longshoremen's & Warehousemen's Union, 57 Cal.2d 781, 

22 CaL. Rptr. 211, 371 F.2d 987 (1962). The recently enacted Cormnercial 

Code defines a "person" who may contract obligations thereunder to include 

unincorporated associations. COM. CODE § 1201{281 (29), (30). other 

statutes authorize certain kinds of associations to incur obligations 

under particular types of contracts. See, e.g., CCRP. COIlE § 21200, 

INS. CODE §§ 11040-11041, IABOR CODE § 1126. Thus, the recommended legis­

lation will remove any remaining uncertainty concerning the extent to 

which unincorporated associations are liable for actions taken on their 

behalf. 

4. Under existing law, an unincorporated association may be sued in 

any county where any member of the association resides. Juneau Spruce 

Corp. v. Int'l Longshoremen's & Warehousemen's Union, 37 Ca1.2d 760, 235 F.2d 

607 (1951). As a result, associations with large, widespread memberships 

are subject to suit in areas where they conduct no business and have 

incurred no obligations. Thus, a plaintiff who desires to sue an uninCOl'pOl'8ted 

association may frequently "shop" for a favorable 1'0=. Individuals and 

corporations are not subject to this sort of forum shopping. To provide 

unincorporated associations with equivalent protection, legislation should 

be enacted permitting an unincorporated association to file a designation 

of its principal place of business with the Secretary or State so that 

such infom.a.tion may be readily ascertainable. After such a designation 

is filed, the unincorporated association should be subject to suit only 

in the designated county, in the county where a contract is made or is to 

be performed, or in the county where an obligation or liability arises or 

the breach occurs. This recommendation would make an unincorporated 

association that had complied with the statute subject to the same venue 

-4-
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provisions as a corporation. 

5. Under existing California law, service of process may be made 

upon an unincorporated association by serving any member thereof. CODE 

CIV. PROC. § 388. There is no requirement that a plaintiff notify any 

of the responsible officers of the association of the pendency of the 

litigation. A plaintiff can, therefore, under existing law, serve a 

member who has little interest in the association or whose interests are 

actually more closely identified with those of the plaintiff than they 

are with those of the association. If that member fails to notify the 

association of the pending litigation, a default judgment may be taken 

against the association despite the lack of any meaningful notice to the 

association. 

To remedy this Situation, legislation should be enacted permitting 

any unincorporated association to file with the Secretary of State a 

certificate designating an agent for service of process and stating the 

address at which such agent can be served. Service upon the association 

should be required to be made either by service upon a responsible officer 

of the association or by service upon the designated service agent. A 

party should be permitted to serve process upon an unincorporated associa­

tion by service upon an individual member only if the officers of the 

association cannot be found in this state after diligent search and the 

agent for the service of process cannot be found at the address designated 

in the certificate filed with the Secretary of State. But even in this 

case, the party should be required to mail a copy of the summons to the 

last known ~iling address of the association. 

The Commission's recommendations would be effectuated by the enact­

ment of the following legislation: 

-5-
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An act to amend Sections 388, 410, and 411 of, 
and to add Section 395.2 tO f the Code of Civil 
Procedure and to add Part 4 (commencing with 
Section 24000) to Title 3 of the Corporation$ 
Code, relating to unincorporated associations. 

The people of the state of California do enact as follows: 

Section 1. Section 388 of the Code of Civil 

Procedul'e is amended to read: 

388. Wfiea tws sp meps ~peSRe~ aeeesia~sa iR 

~ e~eiRe&ey tpaReae~ e~sa e~eiReee ~eep a eemmefi aamey 

wae~ftep i~-eem~piesa ~fte Ramee ef e~ea ~epeeRa ep aety ~Re 

ae8seia~ee may ee a~se sy eaea eemmeR Ramey tae a~eRe iR 

e~eft eaeee esiR@ aspvea sa eRe ep mepe sf tae asaeeia~ee+ 

lORa tas~aa!meRt ~R tae ae~isR eaa}~ eiBe ~ae ~eiRt ~pe~ep~y 

ef-a}; '~Re aaaeeia~ea~ aae &aB iaeivieaa; ~pe~BP~~ e~ taB 
,".j 

~aPty BP!laP~iea aepV9s. W:\::6H ~peeeesy iR ~R.6 aallie malusep as 

i41 a!b;!. aaali,eea RaHlee ee~eReaR&a aRe aaEl eeBR saee apEiR :6Reip 

;18i:B:t;; UaJ:;U'it;rT 

W !l!!.. ~ .:!:E. ~ sec tion,. "unincorporated 

association" means 2Ell. uninCOrporated organization of ~ 

.££. ~ persons which engages !£ any activity £! ~ nature, , 
whether for profit ~ not, under a common name. 

t£l !£ unincorporated association may ~ and ~ 

sued in its common name. ---

-6-
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COIllInent. Under Section 388, any unincorporated association, whether 

engaged in business or not, may be sued in the association name. Under 

the prior law, only persons tranc8cting buSiness under a cammon name 

could be sued in that name. The term "businesS;' however, was c"nstrued 

so broadly that it constituted little if any limitation on the right to 

sue an unincorporated association. See Herald v. Glendale Lodge No. 1289, 

46 Cal. App. 325, 189 Pac. 329 (1920). 

Section 388 also grants unincorporated associations the privilege of 

suing in the association name. The extent to which an unincorporated 

association could sue in its own name was unclear under prior law. Com;pare 

Daniels v. Sanitarium Ass1n, Inc., 59 Gal.2d 602, 30 Cal. Rptr. 828, 381 

p.2d 652 (1963)(labor union could maintain action in its own name) with 

Kadota Fig Ass'n v. Case-swayne Co., 73 Cal. App.2d 796, 167 P.2d 518 (1946) 

(unincorporated cooperative association could not sue in its own name). 

The pr~visions fOrLlerly contained in Section 388 dealing with 

service of process are superseded by C;:,de "r Civil Pr·~cedure Sections 

410 and 411(2.1) and the pr~visi~ns formerly c~ntained in Sectbn 388 

dealing with the enforcement ·~f judgments are superseded by Corp~ratbns 

Code Section 24002. 
-7-
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SEC. 2. Section 395.2 is added to the Code of Civil Procedure, 

to read: 

395.2. If an unincorporated association has filed a statEment 

with the Secretary of State pursuant to Section 24003 of the Corpora­

tions Code listing its principal office or place of business in this 

state, the proper county for the trial of an action against such 

unincorporated association is the same as it would be if the unin­

corporated association were a corporation and, 1b r the purpose of 

determining such county, the principal place of business cf the 

unincorporated association shall be deemed to be the principal office 

or place of business listed in the stateoent. 

Comment. Under Section 16 of Article XII of the Constitution of 

california, both corporations and unincorporated associations may be sued 

"in the county where the contract is made or is to be performed, or where 

the obligation or liability arises, or the breach occurs." In addition, 

that section of the Constitution provides that a corporation (but not an 

assocLation) may be sued in the county where its. principal place of business 

is located. An uninco~orated association, however, may be sued in aD¥ 

county where the plaintiff can sue a member of the association. Juneau 

S;pruce Corp. v. Int'l Longshoremen's & Warehousemen's Union, 37 ca1.2d 

760, 235 P.2d 607 (1951). Thus, large unincorporated associations may be 

subjected to a kind of "forum shopping" that is not possible where corpora­

tions ~r individuals are concerned. 

Under Section 395.2, an unincorporated association, by filing a 

designation of its principal office or principal place of business with 

the Secretary of state, may avoid this sort of forum shopping and may secure 

the advantages of the venue provisions applicable to corporations under the 

state Constitution. 
-8-
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SEC. 3. Section 410 of the Code of Civil Procedure is 

amended to read: 

410. The summons may be served by the sheriff, a constable, 

or marshal, of the county where the defendant is found, or any 

other person over the age of 18, not a party to the action. A 

copy of the complaint must be served, with the summons, upon each 

of the defendants. ,Then the service is against a corporation, or 

against an unincorporated association in an action brought under 

a~~e~~sea-9y Section 388, there shall appear on the copy of the 

summons that is served a notice stating in substance: "To the 

person served: You are hereby served in the within action (or 

proceeding) on behalf of (here state the name of the corporation 

or the unincorporated association eemm8R-aame-~~-Ya~eB-B~S~Be68 

iR-eeea~eteQ-By-tBe-aB6ee~ate6) as a person upon whom the summons 

and a copy of the complaint must be served to effect service against 

said party under the provisions of (here state appropriate provisions 

of Section 3iiii-9ir 4ll) of 1;.. ... j,~. +.b> Code of Civi~ ProCedure." VThen 

3c~1ce 1.5 inter..dcd to be n:ade \lIlon. said person 8.S an individual as 

wel~ as a persen upon whea service ~t be made en bebalr of said 

corpcration or said as~ociation ~Rfi.?4.~s , said notice shall also 

indicate that service is had upon said person as an individual as well as 

case in which the foregoing provisions of the section require that 

notice of the capacity in which a person is served must appear on 

the copy of the. summons that is served, the certificate or affidavit 
-9-
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of service lIIW!t recite that BUch cotice appe~ on such OO~ 04!:. 
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c 
the summons, if, in fact, it did appear. When service is against 

a cOrpOration, or against an uninCOrporated association in an 

action brought under aSBgeiates-e9aaaetiBg-a-SasiBess-aaae~-~ 

of that fact does not appear on the copy of the summons or a recital 

of such notification does not appear on the certificate or affidavit 

of service of process as required. by th:!s section, no defauJ.t may 

be taken against such corporation or such association assseiates • 

When service is made upon the person served as an individual as 

well as on behalf of the corporation or association aBsee4a~e8 

eeBaaet!Bg-a-SaB!BeSS-aaae~-a-eemmeB-eame , and the notice of that 

fact does not appear on the copy of the summons or a recital of 

such notification does not appear in the certificate or affidavit 

c· of service of process as required by this section, no defauJ.t may 

be taken against suell person. 

When the summons is served by the sheriff, a constable or 

marshaL,. it must be returned, with his certificate of its service, 

and of the service of a copy of the complaint, to plaintiff if he 

is acting as his own attorney, otherwise to plaintiff's attorney. 

When it is served by any other person, it must be returned to the 

same place, with the affidavit of such person of its service, and 

of the service of a copy of the complaint. 

If the summons is lost subsequent to service and before it is 

returned, an affidavit of the Official or other person making 

service, shOWing the facts of service of the summons, may be 

returned in lieu of the summons and with the same effect as if the 

c summons were itself returned. 

Comment. The amendments to Section 410 merely conform the section , 

to the noended versions)f Sections 388 ~nd.411. 
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SEC. l. Section 411 of the Code of Ci vU Procedure is ameIlded 

to read: 

411. The SUIIIIllOns must be served by delivering a copy thereof 

as follows: 

1. If the suit is against a domestic corporation: to the 

president or other head of the corporation, a vice president, a 

secretary, an assistant secretary, general manager, or a person 

designated for service of process or authorized to receive service 

of process. If such corporation is a bank, to any of the foregoing 

officers or agents thereof, or to a cashier or an assistant cashier 

thereof. If no such officer or agent of the corporation can be 

found within the state after diligent search, then to the Secretary 

of State as provided in Sections 3301 to 3304, inclusive, of the 

Corporations Code, unless the corporation be of a class expressly 

excepted fram the operation of those sections. 

2. If the suit is against a foreign corporation, or a non­

z~sident joint stock company or association, doing bu'siness in this 

state t 1 in the manner provided by SectioLS 6500 to 6504, .inclusive, 

of the Corporations Code. 

2.1. If the suit is against an unincorporated association 

(not including a "public agency" as defined in subdiviSion 5): to 

the president or other head of the aSSOCiation, a vice preSident, 

a secretary, an assistant secretary, general manager, general partner, 

or a person designated as agent for service of process as-provided 

in Section 24003 of the Corporations Code. If no president or other 

head of the association, vice president, secretary, assistant secre­

tary, general IIiIlnager, or general partner can be found wi thin the 
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c 

c 

state after diligent search, aod if the person designated as agent 

for service of process cannot be found at his address as specified 

in the· statement designating him as the agent of the association 

for the service of process, then to aoy one or more of the associa­

tion I s members aod by mailing a copy thereof to the last known mail­

ing address, if any, of the principal office or place of business of 

the association. 

3. If against a minor, under the age of 14 years, residing 

within this state: to such minor, personally, and also to his 

father, mother, or guardian; or if there be none within this state, 

then to any person having the care or control of such minor, or 

with whom he resides, or in whose service he is employed. 

4. If against a person residing within this state and for 

whom a guardian or conservator has been appointed: to such 

person, and also to his guardian or conservator. 

5. Except as otherwise specifically provided by statute, in 

an action or proceeding against a local or state public agency, 

to the clerk, secretary, president, presiding officer or other 

head thereof or of the governing body of such public agency. "Public 

agency" includes (1) every city, county, and city and county; (2) 

every public agency, authority, board, bureau, commission, corpora­

tion, district and every other political subdivision; and (3) every 

department and division of the state. 

6. In all cases where a corporation has forfeited its charter 

or right to do business in this state, or has dissolved, by delivering 

a copy thereof to one of the persons who have become the trustees 

of the corporation and of its stockholders or members; or, in a proper 

case, as provided in Sections 3305 and 3306 of the Corporations Code. 
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7. If the suit is one brought against a candidate for 

public office and arises out of or in connection with any matter 

concerning his candidacy or the election laws and said 

candidate cannot be found within the state after diligent 

search, then as provided for in Section 54 of the Elections Code. 

8. In all other cases to the defendant personally. 

Comment. Subdivision 2.1 has been added to Section 411 to perm! t 

service upon an unincorporated association in much the same manner that 

service may be made upon a corporation. The revised form of the section 

provides assurance that the responsible officers of an unincorporated 

association will be aware of any actions that are brought against the 

association. Prior law did not provide such assurance, for service 

could be made under the prior law upon any member of the association. 
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SEC. 6. Part 4 (commencing with Section 24000) is added to 

Title 3 of the Corporations Code, to read: 

PART 4. LIlUlILITY; LEVIES [,GlITh'ST PROPERTY; 
DESIGNATION OF AGENT FOR SERVICE 100> OF 

PRlHCIPI.r. OFFICE OR PLJ.CE OF BUSnlESS 

24000. As used in this part, "unincorporated association" means 

any unincorporated organization of two or more persons which engages 

in any activity of' any nature, whether for profit or not, under a 

cammon name but does not include a government or governmental sub-

division or agency. 

Comment. Section 24000 provi~us ~ dcfiniticn that includeD nll private 

unincorporat(;d nocociaticns of or.y kind end excludes all gcvermentnl 

entities, authorities, boards, bureaus, commissions, departments, and 

associations of any kind. 
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24001. Except as otherwise provided by statute, an unincorporated 

ass·~cintion is liable f~r its nct~r:r:ission, and for the nct ~r 

~nission ~f its officer, agent, or ecpl~yee ncting 

within the scope of his office, agency, or employment, to the same 

extent as if the association were a natural perSOn. Nothing in 

this section affects the liability between members of an association 

or the liability between an association and the members thereof. 

C~ent. Section 24001 provides that unincorporated associations are 

liable for acts or omissions done by or under the authority of the associ. 

ation to the salte extent that natural persons are liable. The exception 

at the beginning of the section is intended to avoid repeal of aD¥ statutory 

limitations on association liability such as that found in Section 21400 

of the Corporations Code (relating to death benefits payable by unincorporated 

fraternal societies). 

Section 24001 is probably declarative of the prior california law 

insofar as the tort liability of unincorporated associations is concerned. 

See Inglis v. Operating Engineers Local Union No. 12, 58 Ca1.2d 269, 23 Cal. 

Rptr. 403, 373 P.2d 467 (1962); Marshall v. Int'l Longshoremen's & Ware­

housemen's Union, 57 Cal.2d 781, 22 Cal. Rptr. 211, 371 P.2d 987 (1962). 

Whether Section 24001 is declarative of the California law relating 

to the contractual liability of unincorporated associations is uncertain. 

In the absence of statute, a contract of an unincorporated association 

was regarded as the contract of the individual members of the association 

who authorized or ratified the contract. Pacific Freight Lines v. valley 

Motor Lines, Inc., 72 Gel. App.2d 505, 164 P.2d 901 (1946); Security-First 

r:at'l Ennk v. Cooper, 62 Gel. App.2d 653, 145 P.2d 722 (1944); Leake v. 

City of Venice, 50 Cal. App. 462, 195 Pac. 440 (1920). By statute, however, 

unincorporated associations have been authorized to enter into a wide 
-15-
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variety of transactions and thus incur liability on behalf of the association. 

See, ~, COM. OODE § 1201(28), (29), (30); CCRP. ceDE § 21200; 'IllS. 

CODE §§ 11040-11041; LABOR CODE § 1126. Section 24001 e1iDiLBtes whatever 

gcps may hove retained in the previous statutcry ~rovisicns making unincor­

pcrated associations ·rcspccsible for their co~trnctua1 obligations. 
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24002. The property of an unincorporated associaticn may be 

levied upon under a writ of execution issued to enforce a judgment 

a~inst the association. 

Comment. Section 24002 permits the plaintiff to resort to the 

assets of an unincorporated association to satis~ a judgment a~inst the 

association. Of course, nothing in the section precludes the plaintiff 

from also resorting to the individual property of a member of the associ-

ation to satis~ a judgment a~inst the member in a case where the member was 

a party defendant. The procedure provided by Code of Civil Procedure 

Sections 414 and 989-994 may also be available in a case where the members 

of the association are jointly or- seve~11y liable on a contract. 

Section 24002 recodifies the law stated in former Code of Civil 

Procedure Section 388. Former Section 388 also purported to authorize 

satisfaction of the judgment against the association from the individual 

assets of a member who had been served with process in the action against 

the association. However, a 1959 amendment to Code of Civil Procedure 

Section 410 appears to have been intended to preclude this unless the 

member was made a defendant to the action in his individual capacity. 

Section 24002 continues the apparent effect of the 1959 amendment. 
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24003. (a) An unincorporated association may file with the 

Secretary ~f State on a form prescribed by him a statement containing 

either or both of the following: 

(1) A statement designating the location and complete address of 

the association's principal office in this state or principal place of 

business .in this state. Only one such place may be designated. 

(2) A statement· designating as agent of the association for 

service of process any natural person residing in this state or any 

corporation which bas complied with Section 3301. 5 or Section 6403.5 

and whose capacity to act as such agent has not terminated. 

(b) If a natural person is designated as agent for service of 

process, the statement shall set forth his complete business or residence 

address. If a corporate agent is deSignated, the statement shall set 

forth the state Dr place under the laws of which such agent was 

incorporated and the name of the city, town, or village wherein it has 

the office at which the association designating it as such agent may be 

served, as set forth in the certificate filed by such corporate agent 

pursuant to Section 3301.5, 3301.6, 6403.5, or 6403.6. 

(c) An unincorporated association may at any time file a new 

statement as provided in this section. Such statement shall supersede 

the earlier statement and the filing of such statement shall be deemed 

to revoke any prior designation of agent. 

Cd) An unincorporated association may at any time file a revocation 

of a statement filed by the. association under subdivision (a) or (c). 

Such revocation becOr.les effective 30 days after it is received by the 

Secretary of State. 
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(e) Delivery by hand of a copy of any process against the 

unincorporated association (1) to any natural person designated by 

it as agent, or (2) if the association has designated a corporate 

agent, at the office of SQch corporate agent, 

in the city, town, or villc.ge nnned in the statenent 

filed by the association under this secti::m to any person at such office 

named in the certificate of such corporate agent filed pursuant to 

Section 3301.5 or 6403.5 if such certificate has not been superseded, 

or otherwise to any person at such office named in the last certificate 

filed pursuant to Section 3301.6 or 6403.6, constitutes valid service 

on the corporation. 

(f) For filing a statement as provided in this section, the 

Secretary of. State shall charge and collect the fee prescribed in 

GoverIl!llent Code SectiDn 12185 for filing a designation Df agent. 

(g) The Secretary Df State may destroy or otherwise dispose Df any 

statement filed under this section: 

(l) At any time Dne year after such statement has been superseded; 

or 

(2) In the case of a statement that Dnly designates an agent for 

the service Df process, at any time one year after such designatiDn has 

been revoked or such agent has resigned as provided in Section 24004. 

Comment. Section 24003 provides a procedure whereby an unincorporated 

associatiDn may designate a principal office or place Df business for venue 

purpDses (CDde of Civil Procedure SectiDn 395.2) and an agent upon wham 

service Df process may be made (subdivision 2.1 Df Section 411 of the Code 

of Civil Procedure). See the Law Revision Commissbn' s Comments to Code of 

Civil Procedure Sections 395.2 and 411. 

Section 24003 is based largely upon Corporations Code Section 3301 except 

that designation of an agent is permissive rather than mandatory. 
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24004. An agent designated by an unincorporated association for 

the service of process may file with the Secretary ::>f State a written 

statement of resignation as such agent which shall be signed and 

execution thereof shall be duly acknowledged by the agent. Thereupon 

the authority of the agent to act in such capacity shall cease and 

the Secretary of State forthwith shall give written notice of the 

filing ::>f the statement by mail to the unincorporated association 

addressed to its last known principal ::>ffice or principal place of 

business in this state. 

Comment. Section 24004 permits an agent designated to receive service 

of process to resign. See CORP. CODE §§ 330l.7, 6405. 

r 
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