i 9/2/66

Memorandum 66-52
Subject: Study 44 - The Fictitious Business Name Statute

You will recall that we have prepared and distributed a tentative
recommendatlon on this subjeet, A copy of the tentative recommendation
(dated May 31, 1966) is attached, You also will recall that when we
prepared this tentative recommendation we considered e number of letters
from various personsa and organizations indlecating that the publication
requirament served no useful purpose.

At the August meeting, the staff reported that we had discussed this
tentative recommendation with the office of the Secretary of State and thet
thet office would be in a position to handle the workload imposed by the
tentgtive recommendation by combining it with the financing statement
filings under the Commercial Codg, At the last meeting, the staff alsc
suggested that it would be posslble to eliminate the dusl filing requirement
and to have the Seerstary of State provide the ceunty clerks with information
printed oult by data processing equipment so that a dupllicate index would be
maintained by the county clerks but no separate filing would be required
with the county clerk. At the suggestlon of the Cormission, we have prepared
a revised tentative recommendation (dated August 28, 1966) revising the
Fictitious Business Name Statute so that data processing squipment may be
used. We have attached a copy of the revised tentative recommendation.‘

We distributed copiles of the tentative recommendation of May 31, 1966, to
a substantisl number of interested persons. We attach to this memorandum
26 exhibits, consisting mostly of letters containing comments on the

tentative recamendation.
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At the direction of the Commission, we have invited county elerks,
a repregentative of the office of the Secretary of State, and representatives
of the newspaper industry to be present at our September meeting when we
discuss this matter.

STATISTICS CONCERNING FICTITIOUS BUSINESS NAME FILINGS

A compilation of information obtainsd by a survey of the esunty clerks
is attached as Exhiblt XXIT. The compilation shows that about LO,000
fictitious business name filings are made annually., Of these filings,
approximately one-half are made in Los Angeles County.

The extent to whieh the number of £ilings would be increased 1f the
propesed legislation were enacted cannot be determined. We do not know
the extent to which persons now fail to comply with the statute, BSince the
present sanction is completely ineffective, we suspect that a signifieant
mumber of persons do not file. Some increase in filings might result from the
enactment of a more effective penalty, espeeirlly when such penalty is included
in a statute the enactment of which will attract the attention of the har.

Ypu also will find of interest the information concerning Los Angeles
County set out in Exhibit XXVI: "The county elerk tells us that 21,000
certificates were filed and published in this ecounty dwring 1965. He also
reports that during 1965, his office received 32,000 inquiries regarding
fictitious firm names over the counter and 43000 by telephone, plus 2,400
by mail."

The aggregate burden that the present statute imposes on small
businessmen is significant. For Los Angeles County slone, the anmual cost
of publication is approximately $400,000 ($378,000 if the 21,000 publications

were billed at the minimum publication cost of $18). The staff estimates
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that the total cost of publication each year at sbout $750,000-$800,000, a

truly significent exaction from small businessnen.

GENERAL ANALYSIS OF COMMENTS
The following is a general analysis of the .comments received on the
tentative recommendstion dated May 31, 1966, We have already considered
a number of letters when we prepared the tentative recommendation and we do
not again consider those letters in this memorandum. See also the letters
attached to the First Supplement to this memorandum,

Publication requirement

The newspaper industry objects to the elimination of the publication
reguirement. See the letters attached to the First Supplement to Mamorandun
66-52 and Exhibit XXVI attached to this memorandum. The aspparent basis of
the objection iz loss of revenue to the ngwspapers and a claim that the cest
of publication is not a significant business cost,

A substantial number of individusls and organigations report that the
publication requirement 1s uselessg, In addition to the letters already
considered when the tentative recommendation dated May 31, 1966, was prepared,
see the following exhibits to this memorandumi Exhibit I {State Business
and Commerce Agency), Exhibit IT (Riehard D. Agay, Los Angeles attorney),
Exhibit ITI (Morris Schwartz, Hollywood, California), Exhibit IV {The
Jewelers Board of Trade, San Francisco), Exhiblt VY {Assoclated Credit Bureaus
of California), Exhibit VII (Dun & Bradstreet, Inc,}, Exhibit VIIT (L.M,S.
Enterprises (Finance), Culver City), BExhibit IX (Melvin E. Mensor, San
Francisco attorney), Exhibit X (Informative Research, Los Angeles), Exhibit
¥T (Credit Bureau of San Francisce, Inc.), Exhlbit XYY (The Decters Business
Bureau of Soufhern California, Los Angeles), Exhibit XIXT (Bank of America),
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Exhibit XIV (Sidney R. Rose, Beverly Hills attorney), Exhibit XVI (James
H. Planagan, Jr., Fresno attorney), Exhibit XVIII (John W. Brooks, Long
Beach attorney), Exhibit XX (Stephen 8. King, Los Angeles attorney),
Exhibit XXI (Assets Research).

A few persons suggested retention of the publication requirement for
various reasons. Mr. John Healy, Collection & Contract Agency, Oakland,

California (Exhibit V) suggests that there is a need to provide a notice of

the foming of new husinesses. He would like a listing of some type of short
notice stating that a business operating in a fictitious business name has
been formed and the address at which it is operating and the prineipals in
the business. The revised tentative recommendation contemplates that the
Secretory of State would provide dally or less frequent compllations or
sunmaries of filings for particular areas which would be available at% cost
to legal newspapers and cothers. These sumaries could be published if the
newspaper concludes that enough readers desire this type of information to
Jjustify the cost of its publication. In short, Mr. Healy does not want the
present form of publication, but an abbreviated form similar, we suspect, to
the publication of the sumaries of financing statements that scme legal
newspapers have under provisions of the Cﬁmmercial Cocde, See Exhibit XXIV
for a sample of the summary information provided newspapers by the Secretary
of State.

The Credit Bureau of Santa Clara County (Exhibit V) suggests that the
publication requirement be continued to avoid the need for a manual search
of the clerk's 'redords to cbtain information on new businesses. The statutz

contemplates that the Secretary of State would provide information on new

businesses for any particular area at cost to any person who requested it.

This would eliminate the need for a manual search of the county clerk's records
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and should meet the requirements »f the Credit Bureau of Santa Clara County.
Inecidentally, we have been advised that Santa Clara County is one of the
counties that do not maintain an adeguate index of the fictitious business
name certificates and that it is necessary in that county at the present time
to check all certificates in order to find a particwdar one. The revised
tentative reccmmendation would provide an accurate and convenient index -
at the county level and this, ftoo, would meet the requirements of the Credit
Bureau of Santa Clara County. In this connection, it should be noted that
the Asscciated Credit Bureaus of California take the position that there is
no need for publication., See Exhibit VI.

Mr. W.J. Xumli, McCords Dailly Notificatlon Sheet, takes the position
in Exhibit XTI that the publication requirement should be retained so that a
credit reporting organization will be in the position where it can eaeily
obtain a copy of the fictitious name filing and forward it to clients, "The
only practical way to do this is through the publication and I strongly
recammend the retention of it." As we have noted above, the revised tentative
recommendation provides a number of simple, Inexpensive, and effective ways
of obtaining fictitious business name information. The alternative is to
search through each paper in the particular county to determine when and if
a fictitious name certificate was published. TIf the principal place of
tusiness is in another county, it will be necessary to search newspapers
in other counties as well. The recommended alternative appears to he far
superior. In this connection, see Exhibit XXIV which is a sample of the
supmary provided by the Secretary of State of filings of financing statements
in particular cities cor counties.

In surmary, we consider it significant that a substantial number of

responsible persons and organizations have been willing to take the time to
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write us that the publication requlrement serves no useful purpose. Except
for the newspaper industry, the few others who bhelleve that publication is
useful would probably find that the revised recormendation better serves
thelr needs,

The central filing requirement

A number of persons who have reviewed the tentative recommendation of
May 31, 1966, advise us that the central filing reguirement is desirable.

Many persons who reviewed the tentative recommendation approved it as drafted,
and we assume that that approval goes to the central filing reguirement as

well as the other provisions of the tentative recommendation, A few persons
specifically approved the central filing requirement, See Exhibit VI
{Associated Credit Bureau of California), Exhibit VII (Dun & Bradstreet, Inc.,
which recommended central filing in a prior letter), Exhibit XI (Credit

Bureay of San Francisco), Exhibit XVIII (John W. Brooks, Long Beach attorney),
See also Exhibit XXV {John R. Jacobson, San Francisco attorney) who commented
on the Tentative-Recommendation on Suit By or Against an Unincorporated Associa-
tion and suggested that there be a central filing in the office of the Secretary
of State of the fictiticus business name statements. Mr. Jacobson did not

have our tentative recommendation on the Fictitious Name Statute when he made
this corment.

It is apparent that the central filing requirement would be helpful to
various state agencies. See Exhibit I (Business and Commerce Agency). In
addition, it would make it possible to use data processing equipment to process
and index this substantial workload and should result in increased accuracy
and reduced administrative costs. Several perscus who originally shjected

to the central filing reguirement withdrew their cbjections after the purpose
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of the provision was explained to them. See Exhibit V (Collection & Contract
Agency, Oakland, California) and Exhibit XIX (NcCords Daily Notification
Sheet). The Credit Bureau of Santa Clara County guestioned the desirability
of the central filing, but indicated that the system would be useful if such
information were made available by the state. Exhibit XV, The reviged
tentative recommendstion, as previously indicated, provides for several
methods of making this information avallable to interested persons.

Duplicate index in office of county clerk

The tentative recommendation datéd May 31, 1966, contemplated a
duplicate filing by the business firm with the county clerk and the Secretary
of State. The revised recommendation eliminates the need to file in two
places, the only filing required being with the Secretary of State. However,
the Secretary of State is required to furnish the county clerks with a data

" of the fictitious business name information

processing eguipment "print ouw
and this will permit the county clerks to provide the same service that they
now provide.

Tou will recall that when we prepared the tentative recommendation of
May 31, 1966, we considered a number of comments that persuaded us that the
information should continue to be awvailable on the county level as well as
on the state level. In this connection, see the statistical data for Los
Angeles County contained in Exhibit XD{VI. The Los Angeles County Clerk has
advised us that he plans to attend the September meeting. Mr. R.C, Kopriva,
Legislative Chairman of the Associated Credit Bureau of California, comments
personally that he considers the filing at the county level to be a filing
that should be eliminated to avoid the cost involved.

Based on the information we have received, the staff recommends that

the Commission include provisions in the recommended legislation that will
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require the Secretary of State to provide the county clerks with the
information concerning fictitious business names used by businesses having
a principal place of business in the county and that the statute further
provide that the Secretary of State remit a sufficilent portion of the filing
Tee to the county clerks to cover the cost of maintenance of the fictiticus
business name information on the county level., The revised recommendation

includes such provisicns.

ANALYSTS OF COMMENTS PERTINENT TO SPECIFIC SECTIONS
OF REVISED TENTATIVE RECOMMENDATION
All references below are to the revised tentative recommendation--pink
cover.

Section 1 (Repeal of Chapter (commencing with Section 2466))

No comments, See, however, Exhibit XIT suggesting that "the law should
not be relocated and become a part of the Business and Professions Code,
but, instead, should remain in the Civil (ode where people have heen
accustomed to finding it for many years." You will recall that the present
statute is located in the Civil Code title on "Partnership” and is the only
remaining portion of that title, the remainder of the title having been
recodified in other codes. We believe that the location in the Business
and Profegsions Code is appropriate and highly desirable.

Section 17900

Mr. Agay (Exhibit II) suggests that the coverage . of the statute be
broadened to cover any business "where there is absentee ownership.” Even
if absentee ownership were not included, he suggests that the statute apply

to any business operated under a name which dces not include both the surname
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and gilven name of each person who is an owner of the business. The Commission
has discussed this matter at length on previous oceasions and decided not
to broaden the coverage as suggested.

Mr. Brooks {Exhibit XVIT) peints out that, in order to create a
limited partnership, a certificate must be recorded in the county of its
principal place of business., The staff has, in response to this comment,
limited subdivision (b) of Section 17900 to include only "a name that does
not include the surname of each general partner.” If a person is interested
in the limited partners, that information is available in the county
recorder's office. We have also revised Section 17903(d) to require only
the names of the general partners.,

Section 17601

No commuents.

Section L7902

Mr., Agay (Exhibit II) questions the time period of 40 days used in this
and other sections. He suggests that the time could be made 100 days without
prejudice to persons dealing with the business, You will recall that we
selected the LO-day period because that is the time provided in Corporations
Code Section 15700 for designating an agent to receive process on behalf of
a foreign corporation.

Mr. Agay also points out that nothing in the statute authorizes a
permigsive filing merely to change the name or address of the person to whom
the expiration notice is t2 be sent., We had considered the comment to
Section 17906 to be sufficient to authorize such a filing. Moreover, there
iz nothing in the statute that permits the Secretary of State to reject any
filing that is in proper form and accompanied by the required fee. In the

interest of clarity, however, we have changed this section to state explicitly
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that a new stotement nay be filed to reflect a change in information that would
not cause the existing statement to expire under Section 17906. The comments
to both sections have been changed accordingly.

Mr. Mensor (Exhibit IX) suggests that the comment to this seection be
revised to indicate that the chapter is applicable only to a person who
"transacts business" in California. See Exhibit IX for his reason for making

this suggestion. We do not believe that the suggested change is a desirable
one; it would cause more confusion than it would eliminate. Moreover, it !

would prevent o filing by a person prior to the time he begins to transact
business, and this would, we believe, be an undesirdble limitation.

Mr. Flanagan (Exhibit XVI) suggests that the word "regularly” be
defined., We used the word tc exclude persons who only oceasionaly transact
business in California and have so stated in the comment. We do not see
how we can provide a more meaningful definition. In doubtful cases, the
matter is best left to the courts to decide in light of the facts of each
particular case. é

At the Commission's direction, we communicated with the United States
general counsel for Llzoyd's of London to determine whether the elimination
of the exception for foreign commercial or banking partnerships (Civil Code
Section 2467) would create any problems for Lloyd's of London., We have
been advised that the elimination of this exception would not create any
problems,. See Exhibit XVIIL.

Section 17903

We have revised this section to eliminate the requirement that the
complete residence address of the individual or members of the partnership
be included in the fictitious business name statement, To require such

information would result in significant additional cost and the information
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would not be accurate since we did not propose to reguire a new filing
each time the residence address of the individual 2r a partner is changed.
See Exhibit XXTITI wherein the office of the Secretary of State suggests
this change.

We have also revised Section 17903 to require the complete residence
address of an individual who does not have a place of business in this
state or the complete residence address of all pariners where the partnership
does not have a place of business in this state, This also is in accord with
the suggestions of the office of the Secretary of State. BSee Exhibit IXITI.

Where the address of the principal place of business in this state is
given, the plaintiff will have sufficient information tc file a complaint in
any actlon against the person cperating in a fictitious business name. He
will also know the names, but not the addresses, of the individuals interested
in the business. He can discover the addresses by discovery procedures
if the business is not willing to provide that information upon request
directed to the principal place of business in this state. We gee no
significant detriment suffered by not requiring the residence addresses whers
the business has a principal place of business and we anticipate considerable
savings if this information is not required.

We have revised this sectiom to require only the names of the general
partners. See Exhibit IT and Exhibit XVII,

In the interest of clarify, we have indicated in the statute that only
cne place of business may be included in the statement. This is in accord
with a suggestion of the office of the Secretory of State., BSee Exhibit

XIIT.
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We have deleted the language "shall be on o form prescribed by the
Secretary of State" as unnecessary in view of Section 17905 (which is based
on provisions of the Commercial Code relating to filing of financing statements).

Mr. fAgay (Exhibit IT) suggests that, with respect to a corporate
registrant, the statement should include the noames and residence addresses
of all officers authorized to accept service or if there be none, then that
such fact be stated. "Then by amendment of certain other provisions it
should be provided that if the fictitious name certificate at the time of
filing of alaw sult either be not on file or if the certificate does not list
officers and addresses of such officers, then service may be made upon the
Secretary of State.” Section 3301 of the Corporations Code requires a filing
of a statement of corporate officers and designation of agent for service of
process by domestic corporations. Section 6403 of the Corporations Code
requires a foreign corporation to file a statement designaoting an agent for
service of process. We see no need for the suggested information which
would largely duplicate the requirements of the Corporations Code.

Mr. Flanagan (Exhibit XVI) suggests that the statement include "if the
person has no place of business in this state, the complete address of his
principal place of business elsewhere.” This night be a desirable
addition to the statement, but we have not added this requirement in the
reviged tentative recommendation. Mr. Flanagan also suggests that a new ;
statement be filed each time there is a change in any residence address, ;
but the Commission decided (when this matter was previously considered) i
that this would be toos burdensome a requirement and the revised tentative
recommendation omits the requirement of a residence address whenever a
principal place of business in this state is included in the statement. We ;
have, however, added a provision to Section 17906(b) that a statement expires §

if there is a change in any residence address included in the statement.
=12~



Section 17904

Mr. Agay (Exhibit IT) objects to the provision that changes prior E
law in that it requires that a fictitious business name statement be !
executed by one or more, rather than all the menbers of the partnership.

We see no merit to his objection. A person who would file a false verified
statement would be just as likely to sign the other purported partners nanes
to the statement. Considering the burden of obtaining a verification and
acknowledgement for all mexbers of the partnership, we believe that the
benefits of the change we propose to meske in the law far cutweigh any possible
detriment Mr. Agay believes may result from the chonge.

Mr. Agay also suggests that the section make ¢lear that limited partners
need not be listed nor need they sign the statement. We agree that this is
desirable, and, as previously indicated, have revised Section 17900 (which
defines fictitious name). See Section 17900(h). We have also revised Section
17903(d) to require only the names of the general partners. The same point is
made by Mr. Brooks (Exhibit XVIT). We see no need, however, to revise
Section 17904,

Section 17905

This is a new section which 1s based on a provision of the Commercial
Code relating to the filing of financing statements. Unlike the Comercial
Code provision, the section requires that the statement be presented in
duplicate. This is necessary so that the Secretary of State can return the
copy to the person making the filing after noting on the copy the file number |
and the date of the filing of the original. This procedure is optional under
the Cormercial Code provision,'but an examination of the instructions provided
by the office of the Secretary of State indicates that it is the standard
practice under the Cormercial Code.
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Section 17906

We have revised this section to provide that the statement exXpires

at the end of five years from January 1 of the year following the date it

was filed {instead of 10 years as in the tentative recommendation). This

revision substantially restates the effect of the 1966 amendment which enacted

Civil Code Section 2469.2  (sece text in sections listed to be repealed i
under Section 1 of proposed legislation).

We have also revised subdivision (b) to provide that the statement
expires "40 days after there is any change in any residence address included
in the statement."” This is a conforming change to the staff recommendation
that a residence address be required only if there is no principal place of
business in this state and, in such case, the residence address is necessary
information that must bhe kept up to date in the files of the Secretary of
State.

Mr, Agay (Exhibit IT) suggests that the residence addresses be kept up
to date and that a statement expire upon change of residence address, We
have adopted this suggestion to the extent that we recommend that the
gstatement include a residence address,

Informative Research (Exhibit X) suggests that the registrant should
not bte required t» ninke a"new filing nerely beccuse the principal. place of
business has been changed unless the change is t5 a different city, perhaps
to a.different county. Wz beliave it essential that this information--address
of the principal place of business--be kept up to date and believe that the
statement should expire 40 days after a change in the address of the principal
place of business (as provided in the original and revised tentative

recormendations),
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Section 17907

Mr. Agay (Exhibit IT) states: "I am uncertain as to the purpose of
Section 17907. I feel that it will only lead to ultimate litigation on the
basis of estoppel notwithstanding the fact that the section says that the
Secretary of State cannct be estopped. If there is to be no effeect from a
breach of the section, then I feel it would be better to either leave the
matter totally up to the discretion of the Secretary of State or at least
to provide that the Secretary of State  shall be entitled to no ecivil
penalty should he fail to mail the notice as provided. Of course, in such
instance the Secretary of Staite would have to mail the notices by certified
mail to provide a proof of the mailing,"

We believe thal Section 17907 is desirasble in its present form.

Section 17908

Mr. Mensor {Exhibit IX) suggests that a person should be permitted to
file a certificate of abandonment of use of a fictitious business name upon
ceasing to "transact business in this state under that fictitious business
name" rather than merely upon ceasing to "use that fictitious business name.”
This is a desirable change and we have made the change in the revised
tentative recommendation.

In response to a suggestion from the Secretary of State, we have added
paragraph (2) to subdivision (a) of Section 17906. See Exhibit XXIII. The
information required by this paragraph is contained on the duplicate copy
of the fictitious business name statement returned fto the person filing the
statement. See Section 17912(a).

Section 17909

This is a new section., Note that we permit the Secretary of State to

destroy the statement four years after the statement expires or four years
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after the statement of abandomment of use of fictitious business name is
filed. The 1966 legislation does not permit destruction of such statements
unless a microfilm copy is permanently retained. We see no need to require
such copies to be retained forever.

Mr, Flanagan (Exhibit XVI) suggests that the statements be retained for
10 years following expiration or earlier termination. He notes that Civil
Code Sections 246G.2 and 2b69.3 (added in 1966 and set out in sections to
be repealed in the revised tentative recommendation) "provide for a five-year
expiration and for destruction only if microfilm copies are made (excellent
idea)."

Mr. Agay (Exhibit II) suggests that the statements be retained for
five years after the statement has expired,

We have provided what we believe is a minimum pericd., The period could
be five years or even 10 years, but we bhelieve it desirable not to retain
the statements {or even microfilm copies) forever.

Section 17910

The comments relative to Section 17909 (which authorizes destruction of
obsolete records) also apply to this section, which deals with maintenance
of the index by the Secretary of State. Generally, this section provides for
deletion of informetion from the index ig keeping with the provisions made
in the preceding seciion for the destruction of the record. If the preceding
section is changed to lengthen the period during which records must be kept,
then this section should be changed to provide for a parallel maintenance of
the indices.

Section 17911

Mr., Kopriva (Exhibit VI}, Legislative Chairman of the Associated Credit

Bureaus of California, offers his personal suggestion that provisions for
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maintenance of an index by the c¢ounty clerks be eliminated. He mentions
the facts that only central filing is provided in such cases ag the registration

of motor vehicles. He also points out that it is virtually as easy to obtain

the information from Sacramento as it is to check with the local county clerk!s

office, GSee the discussion of the duplicate index, above. In view of the
fact, however, that information can be obtained from the county clerk
without fes, and that the fictitious name legislation has traditionally been

regarded as a "local matter,"

we have Included provisions for an index in the
office of the county clerk in the rewvised tentative recommendation.

In response to a suggestion from the office of the Secretary of State

(Exhibit XXIII), subdivision (b) has been added to Section 17911 to provide !
for the furnishing to county clerks of Information concerning expirations and
abandomments and for the Iincorporation of this information by the clerks

into the indices to he maintained by them.

Section 17912

This section is new. It incorporates various suggestions of the office
of the Secretary of State (Exhivit XXIII).

With respect %o this section providing for the infermation obtainable
from the Secretary of State, Mr, Kumli of McCord's Daily Notification Sheet E
(Exhibvit XIX) refers to his earlier suggestions and states that "from a
'grass roots level' it is important for a credit reporting srganization to
be in the position where it can easily aobtain a copy of fictitious name filing
and forward it to clients.” In short, the suggestion appears to be that
publication makes possible a "clipping" service, See the discussion of the puﬁli- ;
cation requirerent above. . However, as the information is available from
either the county clerks or the Secretary of State, we do not feel that
publication should be required merely to reduce copy work for that purpose,
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pection 17913

This i1s a new section. It authorizes the Secretary of State to furnish
sumaries or compilations of filings of business names statements. See the
discussion of information obtainable froum the Secretary of State'’s office,
above., The provision is taken from Commercial Code Section 9407(3) which
confers an identical authority as to financing statements. See Exhibit XTIV
for an example of the format and content of such compilations of information
a8 to the filing of financing statements, The authorization should at least
partially satisfy suggestions that such compilaticns should be available,
especlally in view of the elimination of the publication requirement. See
Exhibits XV and XIX.

Section 17914

This section is new., The lower fes for a stabtement on a form approved
by the Secretary of State is based on a similar distinction in the amount of

the fees under wvarious Commercial Code gections. BSee the Comment to Section

lTth, The difference in fees is justified because of the savings realized by

the office of the Secretary of State in card punching for data processing
equipment if the statement is oh ah approved form.

Section 17915

The office of the Becretary of State has advised us that they have no
lagal staff to enforee the civil penalty provided in this sectiomn. For this
reason, we have imposed the enforcement responsibility upon the county civil
legal officer, rather than upon the Secretary of State.

Section 17915, which provides the civil penalty for noncompliance with
the statute, has been the subject of several thoughtful suggestions. There

appear to be none, however, that have not been considered by the Commission.
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Mé. agay (Exhibit IT) suggests a penalty of costs and reasonable
attorney's fees to the prospective plaintiff. He also questions whether a
late filing should not be made to "cure" past violatisns in order to provide
an additional incentive to filing, Although the suggestion has logic, we
believe that its adoption would tend to diminish the incentive for timely
compliance and therefore suggest that it not be incorporated in the statute,
Mr, Agay also suggests that subdivision {e) be moved and added to Section
17902. However, as the guestion of late filing inevitably arises in connection
with a vioclation, we believe the provision 4o be appropriately placed.

Mr, Hartnett of Informative Research (Exhibit X) suggests that the
$500 penalty may be excessive in view of the real possibility of an oversight
as to the need for filing a new statement upon explration of the prior
statement. In view of the elasticity of the term "wilfully" used in the
secktion, and notification of expiration by the Secretary of State, we recommend
no change in the penalty.

Mr, Elder of the Doctors Business Bureau (Exhibit XII) believes the
new penalties to be appropriate, but also suggests retention of the existing
sanction. 7You will recall that finding a satisfactory sanction has been a
major part of the Camission?s past efforts. Although the existing sanction
is oblique and ineffective in effectuating the purposes of the statute, that
penalty may have some value in being a simplified form of discovery available
to a defendant in a suit brought by the fictitiously named enterprise. Since
the existing scheme contemplates the fictitiously named enterprise as a defendant
or potential defendant, we do not believe that retention of the existing
sanction, in addition to the civil penalty provided, would add a great deal

to the recommendation, However, if the Commission believes that the presently
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authorized "plea in abatement” is desirable, it would be a simple matter to
add a section retaining the effect of the existing sanction.

Mr. Johnson of the Bank of America (Exhibit XITI) specifically suggests
a dollar penalty in lieu of the existing sanction.

Mr, Flanagan {Exhibit XVI) suggests that the court be given a discretion
as to the amount of the penalty. He would have the statute state a maximum,
such as the flgures already proposed.

On the other hand, Mr. King (Exhibit XX) belleves that the $500 would be
inadequate. Rather than increasing that.-amount, however, he suggests a civil
penalty payable to the other litigant. He also suggests that compliance with
the statute be m%de a condition %o the isgsuance >f a business or regulatory
license by the state agencies or by any of the local govermments., In its
previous considerations, the Commission has discussed and rejected similar
suggestions because we feared persons would insgtitute actions merely to
eollect the penalty and because of the greatly ernhanced burden that would be
imposed upon the business licensing activitiss of both the state and local
govermments,

Sections 3 through 7 of the proposed legislation

Minor editorial revisions (making no substantive changes) have been made
in these sections., Section 7 and Section 1 have been made to repeal
existing fictitious name provisions as amended by Chapter 120 of the Statutes
of 1966.

Section 8 of the proposed legislation (eff9ctive date)

This section has been changed to make the act become operative on July 1,
1968, but to permit filings at any time after January 1, 1968. This change

accords with the suggestion of the Secretary of State (Exhibit XXTIT). That
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office notes that if the measure is passed at the 1967 Legislative Session and
an effective date of January 1, 1968, is retained, only six months would be
allowed in which to acquire the necessary staff and set up the computer
programs. That office suggest an effective date of July 1, 1968. That
suggestion has been incorporated in the statute, but filings have been permitted
for a period of six months prior to that date,

Miscellanequs Suggestions

Mr. Lawson (of L.M,S. Enterprises (Finance)}(Exhibit VIII) mentions the
problem of the usurpation by another of an established trade name. He suggests
that the initial reglistrant he given a pericd of grace following the expiration
of the statement in which period nc other statement of the same business name
could be filed, The fictitious name legislation, however, has never had the
effect of trade neme registration or of corporate name reservation. Also,
under our proposal, the Secretary of State is not authorized to reject state-
nents on the ground that the name is already in use. It would be inappropriate,
therefore, to add any provisions calculated to prevent "usurpation” of an
existing registered name,

Mr. Elder of the Doctors Business Bureau (Exhibit XII) suggests that
any partnership that has complied with the statute be permitted to sue in the
registered fictitious name. Permitting swit by an association in its common
name is, of course, ohe of our recommendations relative to unincorporated
associations. The suggestion raises the guestion whether, to be permitted to
sue in its common name, a partnership or other association should be required
to have registered the fictitious name in which suit is brought. The
suggestion might be considered in connection with the suit in common name
recomnendation, but that reconmendation is more inclusive than this fictitious
name recommendation. In other words, associations not "regularly transacting
business" would bhe permitted to sue in the cormon name, but would not be

required to register a fictitious name.

Respectfully submitted,

John H. DeMoully
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, STATE OF CALIFORNIA—BUSINESS AND COMMERCE AGENCY ' EDMUND G. BROWN, Goer

" DEPARTMENT OF INVESTMENT

DIVISION OF CORPORATIONS Commistionsr

SACRAMENTO 95814—PRINCIPAL OFFICE
1020 N STREET

SAN FRANCISCO 94103 B - .
L N e | San Francisco, California
'3 SOUTH BEOAOWAY | April 1, 1966

SAM DIEGO 92101
5068 STATE OFFICE MDG.

JERALD 8. SCHUTZIBANK

Mr. John H, DeMoully

Executive Secretary

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Dear Mr., DeMoully:

The Commissioner has referred to me, for
attention and reply, your letter of March 23,
1966 in which you indicate your further interest
in the results of our determination as to whether
our investigators are making extensive use of the
fictitious name statute in its present form.

As a result of discussing this matter with
our Supervising Special Investigator, who can-
vassed the personnel of the investigation section,
I am in a position to advise that the filing of
fictitious names with the county clerk is of
assistance in our work. The index of fictitious
names is used primarily for identification and
information, and we make frequent reference to
that source. However, it is the view of our
investigators that the requirement of publication
is of no assistance to them.

Very truly yours,

Assistant Cumm1551oner )
HAM :MES
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<:: RICHARD D. AGAY

SANFORD M. GAGE ATTORNEY AT LAW TELEPHONE

CLive |-3380
OF COUNSEL S380 WILSHIRE BOULEVARD - SUITE 1400

LOS ANGELES, CALIFORMIA SD048
June 16 ’ 1966 I KREPLY PLEASE NEFER TO:

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 094305

Gentlemen:

I should like to offer my comments and suggestions wilth respect to the
Tentative Recommendation Relating to the Fictitlous Name Statute.

Let me preface my remarks by stating that I believe your baale revision
15 most sound and brilliantly conceived. The elimination of the
publlication requlirment, I feel, would be most beneficial.

My comments and suggestions are as follows:

1., I feel that the purpcse of Fictlitious Name Statutes
would be better served by broadening the coverage.
C: Preferably, I feel, the concept should not be limited to fictitlous
: names, but rather should apply not only to businesses operating under
fictitious names but also to businesses even if not operating under a
fictitious name, where there is absentee ownership. If the purpose 1is
to permit locating the owner of the business, then that purpcse wouid
be served equally well in either instance, I think that the nature of
businesses has so changed since 1872 or 1B73 that there is a far
greater incidence of absentee ownership which would Justify such a
new requirement.

2., Even 1f absentee ownership were not deemed to be
a proper grounds for requiring the flling of a

Certificate, I think that the definition of fictitious name does not
go far enough. I can concelve quite readily that a person seeking to
locate the owners of a bakery cperating under the name Smith-Jones
in the c¢ity of San Francisco in 1873, would have no difficulty in
locating Mr. Smith and Mr. Jones even though their first names were
not included in the name of the busimss, On the other hand, I think
that the mere inclusion of the Ssurmame in 1966 is of relatively
little value in locating or ascertaining the owners cor owner of a
business in many of the communities in the State of California and
especlally in Los Angeles. I would, therefore, prefer, whether or
not absentee ownership is to be covered, that a flctitbus name be
defined as any name which does not include both the surame and given
name of each person who is an owner of the business.

C:- 3. Starting in Section 17902, a time period of 40
days is used throughout the sections. At first
blush, this time period, eapecially for a new business appears to me
to be somewhat short. I do not think that any person deallng with the
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business would be too greatly hurt if the time period were 100 days.

4. Under Section 17904 and with respect to a corporate
reglistrant, I belleve that there should be added

to the certificate the names and residenee- addresses of all officers
authorized to accept service or if there be none then such fact be
stated. Then by amendment of certain other provisions 1t should be
provided that if the fictitious name certificate at the time of flling
of a lawsult either not be on file or if the certificate does not list
offlcers and addresses of such officers, then service may be made upon
the Secretary of State.

5. In connectlion with 17905, I can understand your

position that you feel verificatlion by one partner
can satisfy the requirement of signing by all partnera. I disagree,
however, Is it not the very person who wpuld lie about who are owners
of a particular business who would likewige feel no compunction against
lying under ocath? If he did so, what value would his verification be
to a third person. Surely it could not estop the person purportedly
listed as an owner from claiming that he had no interest in the business.
I do not think that 1t 1s to0 onerous to require each person to sign
the flcetitious name certlificate.

6. Still in connection with 17905, perhaps it would
be wise to provide that limited partners need not
be llsted nor need they sign such certificate.

7. In connection with Snction 17906, 1 have previously
commented on my feelings as to a 40-day time limit.

8. Still in connection with Section 17906, if my proposed
addition to Section 17904 concerning the names and
addregses of officers authorized to accepi service were to be added,
then another provision would have to be added Section 17906 to provide
for expiration of certlficate upon change of officers authorized to
accept service.

9. Still in connection with Section 17906, if there be
any purpose in requiring the residence address of

certain persons (owners) under Section 17904, then shouldn't a change
in those residence addreses be a cause for requlring a expiration of
the certificate which lists an improper address? 1 personally feel
that thé entire purpose of these sections is lost with tean year old
addressés. Again I point out that if the purpose is to make location
of owners easlier, then the failure to require current addresses in
a public record is in conflict with that purpose. May I aiso polnt out
that duplication of names 1s an ever increasing problem as our population
expands s8¢0 that merely having someone's name 1s not generdly sufficieant
for identification purposes,
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10. Under your comment to subdivision (e) of Section
17906, you state that "even when not requlred to do
s0, however, a perscn may flle a new certificse at any time.” Is
there ancther provisicn to which thls comment could be applicable other
than Sectin 17912 {e)? I could find no other section authorizing a
permissive filling.

11. I am uncertalin as to the purpose of Section 17907.

I feel that 1t will only lead tc ultimate litigatin
on the basis of estoppel notwithstanding the fact that the section says
that the Secretary of State cannot be estopped. If there 1s to be no
effect from a breach of the sectlon, then I feel it would be better to
elther leave the matter totally up to the discretlion of the Secretary
of State or at least to provide that the Secretary of State shall be
entitled to no civil penalty should he falil to mail the notice as
provided. Of course, in such instance the Secretary of State would
have to maill the notices by certified mall to provide a proof of the
mailing.

12, In connection with Section 17910 (b) I feel that the
destruction of records 1s provided at a time far too

soon., A certificate does not become obsolete merely because 1t has
expired. Transactions many years prior to the expliratlion can stili
form the basis of causes of actlon or claims after the expiration. I
realize that some time period must be provided and I would suggest
that the secticon read that the destruction may occur five years after
the explration. For irgance, a business fearing a large lawsuit might
immediately flle a notice of abandonment which, dependhg upon the
information which the Secretary of State Qnd County Clerk chooses
to put in his index might totally eliminate the informatlon deaired
by the prospective plaintiff, While the ordinary statute of iimitations
may be only one year for personal injuries, or three years for promety
damage, 1t can extend further for written contracts and even further
in the cade of mlnors, That is why I have suggested five wars.

13. I totally agree that the present smction is

inadequate. I do not feel, however, that under
Sectlon 17912 the new sanctions are too much improved. First I have
gome doubt as to whether or not 1t will be worthwhile monetarily for
the Secretary of State to pursue these recoveries of $500.00 or $1,000.00.
Secondly, the parties suffering by reason of the lack of compllance
1s still not belng protected or aided by the sanctions. The party
who lcses 1s the proapective plaintiff who 1s unable to find the
informatin he seeks. A more logical sanctlon, 1t would appear to me,
1s to provide that if at the time of the accrual of & cause of actin
a certificate which should have been filed was not on file (or If the
requirement for filing arase after the cause ol action arase, then
at the time that the requirement for filling arcuse) then the prospective
plaintiff should be entitled to all costs and reasonable attorney's
fees in Iinvestigating and ascertaining the names and whereabous of the
cwners of the business involved. This sanctlen should be applicable
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regardless of the ultimate victor in the llitigtion and indeed I would
provide for some sort of summary procedure to determine whether or not
the plaintiff is entltled %o this compensation. Of course, if such
suggestion were adopted, it should be made clkar under Section 17907
that the fallureof the Secretary of 3tate to mail notice shall not in
any sense affect the rights of the plaintiff.

4. Still in connection with 17912, I see noc harm in
retairhg the present sanction.

15. I believe that Section 17912 {e) 13 misplaced. It
appears to me that it shald elther be a separate

section or perhaps preferably should be a subsection under section
17902. Your concluding comment with respect to it, as the sections
now read, leads me to ingquire why bother to flle a late certificate
if by so deing nothing is gained. I think that it would be better to
provide in Section 17912 that a defense to the claim of the Secretary
of State shall be the permlssive {f1ling prior to the receipt of any
notice of default from the Secretary of State or County Clerk { 1t is
conceivable that some County Clerks might wish to take over this
function) and prilor to any filing of sult by the Secretary of State
{or County Clerk). As indicated before, I would suggest the expansion
of the right to collect the penalty to both the Secretary of State
and the County Clerks wlith some sort of provisions for agreeement
belveen the two or apportlonment of any proceeds recelved, In this
same connectlion, 1f my suggestions regarding the payment of attorney's
fees and costs as an additiocnal sanction were toc be adopted, then
the defense to that sanctimshould be the permissive filing prior to
the accrual of the cause of action. Of course, there would still be
an incentive to file a permissive certificate later because by so doing
one might be able to reduce any possible costs and attorney's fees
to prospective plaintififs.

I hope that my comments and suggestions may be of some asslstance.

Yours yery:truly,;
;!,__ff" A %

K R Py
[ ;

RDA :mg




Memo 66-52

EXHIBIT IIT

6252 Hollywood Blvd.
Hollywood, Calif. 90028
June 11, 1966

Calif., Law Revision Commission
3C Crothers Hall,

Stanford, Calif. 94305

Dear Sir:

Re: Fictitious Name Statute
(Civil Code Section 2h66-2L71)

¥ believe you have the right approach to this problem; I hope
you may do something about it. Your few recommendations are
proper, that is the ones I read in the Independent Review
Tuesday June 7 1966.

Please send me full copy of your recommendations.

Youra truly

s/ Morris Schwartz
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March 9, 1956

California Iaa:w Revision c-:mnisszon
Room 30, Crothers Hall
Stanford University

Stan:ford., California 9k305

'

Re: Fictitious Neme Statute
Gentlemen" '

C In reply to the questions raised in your letter of March h 1966,
' please be advised thet we see no proper purpose served by the puhli.ca—-
tion requirement of the ficti ious name statute, and we would favor its
alimina:bion. ‘ C _

However, we are of the opinion that the filing requirement should
be continued in that it is useful and proper {or suppliers and other
comnerclal organisatim to knmr the true 1dent: s..y of those with whof
they deal. -

'In'short, we Tavor repeal of the publicatiaﬁ! reqﬁi_rement end re_tention
of the filing requirement of the fictitious name statute. .

Yery truly yours,

AL, May

WCH:min

()
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G&lifarnia Law Revision Commission ! ' o o
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@ REDIT BUREAU OF PALO ALTO

MERCHANTS ASSOCIATION OF PALO ALTO, INC,

CREDITS = DAVENPORT 6-4300
COLLECTIDNS ~ DAVEMPORT 39077

June 24— 1966

Mr. John H. DeMotu, Executxve Secretary
California Law Revision Connm.ssmn . B
Room 30, Crothers Hall, Sta.nford Unwermty'_
Stanford Cahforma 94304 Lo e

Re- Fictitious'Name Statute

Dear Mi-.‘i-De'Moull'-jr:
1 want to thank you for. your Ietter of June. 20 and 1ts enclosure regardmg the.
' recommended changes in.the Fz.ctltmus Namg Statute.

As Ieglslatwe chaxrman of the Assnmated Cred1t Bureaus of Cal:.fornxa, 1
want to take this opportunlty to commend yeur Gomynission on the excellent

' study and re commendatmns you Have made, Speakmg for the Associated _
Credit Bureaus of Cahforma, famin ac:cord with the recotmrnended changes,

: partltcu]:arly ag. to.the deletion of the requ:rement of pubhshmg a proposed .
fictitious name. Further.] feel that the centralization of fiting all fictitious =~

- names in the office of the Secretary of State will be heneﬁctal to all firms
and persohs mterested in lemgs on a state—mde hasts. a

I offer the follow:ng as my owit personal suggesnen for your cons 1deratwn.
Would it not posslbly be more eceonomical mereiy to have ohe place of filing
all fu:t:tmus names by centralization of such filmgs in the- office of the
_Secretary of State rather than have each ‘cournity mamtam an index also of
those fictitious names whase places ok business are in the respective counties,
It seems to me that if the California’ papuleus was aware that all f;ct:tmus
names Were filed thh the Secretary of State. it would be duplicative to ha.ve
‘each ccunty go to the expense of mamtamxng a 11m1ted index in each county.
As an exampie, when a person regxsters a motor vehzcle in California,
such registration is' centralzzed in'the Dep&rtment bf Motor Vehicles ancl
.even though the mdzvadual ‘may use his car 99% of the time in one county, .
that county has no. recorci ﬂf such motor vehmle regwtratwn. :

ALTQ CALIEQRNIA




Mr. John H. DeMoully -2- June 24, 1966

Does it not seem piausible then that by centralized filing of fictitious names
in Sacramento, we could avoid the duplicate filing in the respecttve counties
whi ch certalnly costs the taxpayers money to mamta:.n. -

Credit Bureaus and similar organizations who need this information could
check the office of the Secretary of State for the }Sernnent data they need
regardmg fictitious filings with not rnuch more difficulty than checking

with the County Clerk's Office in their respective. counta;es, and accorthngly
I offer this suggestmn for your cc-ns:.deratmn.

B Vei‘y fm,lly FOUts,

/‘J;

- * P
R. C. chriva
' Leg:slatwe Chalrma.n ACBofC

RCK/jd . .




Memo 66m=52 EXHIBIT VIX

fﬁm g/:ﬂ:’r%}(flflﬁﬁfﬂf’é She.

PUBLICATIONS AND SERVICES FOR HAMAGEMENT

LOUIS M. MAHZLUFT
WEGIONAL RESONTIMG MANAGER
P O BOX L5 TEAMAL ANMENK
LOS ANGELES, CAL. MOS8
TELEPHOMK: ANKEA COOE 213 k- bS

July &, 1960

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commissicn
30 Crothers liall

Stanford, California 94305

We have had an opportunity to review the ‘'Tentative
Recommendation relating to The Fictitious Name Statute''.

It fairly well follows the thoughts expressed in our
previous communlication, At that time the necd of the
newspaper publication requirement was guestioned.

. The recommendation in other respects seems to be
yulte complete, :

Sincerely,

T T A
’f P \\_‘.u‘

Louis M. Marzluft )
Reyional Reporting Manager

LM klp




Memo HhHeh2 EXHIRIT VITL

L. M. S. ENTERFRISES
{(FINANCE)

10558 VENEICE BOULEVAED
CULVER CITY, CALIFGEMNIA » DPton 8-8435

July 8, 1965

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 24305

RE: Tenative Recommendation relating to
The Fictitious Name Statute

Gentlemen:

I received by mail, under date of June 20, 1966, considerable
literature relating to the proposed changes in the law per-
taining to the Fictitious Name Statute, to which you have
urged comments be made regarding said proposals.

I have reviewed the proposed charges and although I read

the documents twice, I am unable to find therein anything

to protect someone who has filed his fictitious name certificate
in the county where he does business as to keep a stranger from
taking and/or usurping that name when the ten year proposed
statutory period expires. In other words, in example, someone
filed under the fictitious rame statute, a name with which,
over a ten year period, through advertising media, etc., they
have become and are widely known. The ten year proposed
statutory pericd expires but hefore a new certificate can be
filed (which would thereby renew for a pericd of ten years),
another individual rushes in and files an identical fictitious
firm name.

I urge you to review the possibility of a stranger usurping a
fictitious firm name at the end of a ten year period where the
user during the preceding ten years desires to renew for

another ten vears. My suggestion would be that anycne who

has filed a fictiticous firm name under the statute should have

a thirty day grace period, at the end of a ten year expiration
period, within which to refile the same fictitious name for
another ten yvear period and that only after the lapse of a

ten year period plus the thirty day grace period could a stranger
adopt, usurp and file under that same fictitious firm name.



L. M. S. ENTERPRISES
{FINANCE]

10554 VENICE BOULEVAKD
CULVER CFrY, CALIFORNEA « UPton 6-6426

Fictitious Name Statute, continued from Page One

As you can conceive, not only is a fictitious name peculiar

tc the type of business engaged in, but it is conceivable that
a firm may spend thousands of dollars while engaged in business
under that fictitious name only to face the prospect that
unless they refile at the end of the ten year expiration period
before someone files under that identical fictitious name, they
stand to lose the opportunity to use that fictitious name for

a future ten years and possibly for all future time and this

ig clearly inequitable,.

Oother than the above, I am in accord with your remaining
recommendations.

Very truly yours,

L. M. S. ENTERPRISES (Finance)

BY:

Martin W. Lawson
owner



C omo H6wb2 EXHIBIT =~ IR !

|

MELVIN E. HENQOR
ATTOMNEY AT LAW|
21 FEEMORT SGTHEE

SAN FRaNcisco 19

July 7, 1966

California Law Revision Commission
0 Crothers Hall

Stanford, California ©9430G5
Attention of wr. John H. De.ioully, bxecutive Secretary
Gentlemen:

Lubject: frictitious Name Statute

This will acknowledpge receipt of and thank you for
the wmemorandum containing the Tentativel Recomuendaticn of the
(:> Comnission with respect to the above mutter.

I coummend tre Comszlusion on the results of its
labcrs to revice the law in this field. 1 have a few sug-~
Zested changes which 1 would aporecinte beins consicered by
the Comuission {refereices are to orooosed sections of
Chapter 5 of Part 3 of Division 7 of thle bBusiness and rfro-
fessions Code):

179C2. &t leust by comunent tp this section,
I believe it woulc te hirhly Cesirpble to incicate
tnat the chavter io ape.icabie only te o person
who "transscts businesc" in Cop:ifornia.

L/9CE . 1 sug;est thut the word "ure'" in the
second line of subpuragra h {&} be repsluced by toe
words "tronsoct ousiness in this Lpste unoer®,
This likewise woula tie in with toe laasuoge in
17G0U2 .

Trese changes are sugrested for tue foliowing rezcons:

i. It ris come to my attention tut there are
persons in the packaczed food industry wro nariget lowar
srage procucts under sackaes containing a fietit.ous
name . Althourh this likely is & viclotion of Section

(:} Su491 of the Health and Safety Code, 1 see no reason o ST
wihy the Fictitious Name Statute might be used as a -~
cruteh to szuch parties. They likely could take the I
position that snald statute recognizes the sropriety e
of using a fictitisus nume. In sone manner it should =~ =~ -




Czlifornia Law Revision Coundssion -2~ July 7, 1960

Lol

be made clear that mere use of a | fictitious nzme
on sn articie cdoes not naecessurily constitute
"Lrunsacting business™ entitiinec such o person to
file & fictitious n.me certificute. 1n this re-
gard, 1 note your coumuent to Secgion L7905 stutes
that "The verification requirement is new wnd is
inciuded orimurily Lo nrevent a person fronm
executing & fulse cervilicate . . " oince it
16 obviovisly the desire of tie OCmualssion to pre-
vent Lo Lhe extent ractical the riitiug of false
certificates, the statute should |nake it as clear
as possible that werely using & fictiticus nanme,
unless such use ic a wart of "urgisacting business™,
coes not cnLtitle such serson to Lile a fictitious
nane ccrtificate.

2. 1In view of the fact btlaf Lection 17911
creates a rebuttueble presuustion [of the trutn of
the inforrnslicon Yicted in the centiticate, ctco.,
it is 8ll tne sor: urgent Lhot tile statate ke
usde clear Lhat nerely Lhne use cff &n widas Lmtr-
out Lue accuudpanyins reguirenent |[coat it e od
in "oroansocling bus.ucss! ooes ndu entitle LJQ
user Lo uhe benelils of Lhe stutyte.

3. dreoer Lection 17912 the lenly jperson subiect
to civil penally Jor violotion of]l the cha.ler is
one "who rogutariy btrencscts businens".  Hence, if
the uwser of an olice files o Uleditious none certi-
flcete for such colluateral benefils as it way be to
nim, he is nobl =ven sublect to coanulty if he fsils
© file a new certificate on or Hefore tre axoira-
tion date, nor is he subject Lo pensily in any
other way under the stalule,

lacidentally, 1 woncer whether the word "chrono-

cal™ in Lection L79Yu{a) shoule not be "aioshwuntical™.

would 1t not te a lot epsier to ask for cevtnjicdhes from vie
file by the name of Lhe registrant ruater than the dater

Thank you tfor consicerins t bse revarks.

Vory truly yours,

P L LV lelvin U, mensor




Memo, HanSR. oo E%HIBIE e
Informative Research,

Bl s, Wentern Ave. sarte Hed P T IR RIS SR T A

J o HARTHETT JR.. GEmERa:. MansL iS5, SO 0THTHN vy nm

July 1, 1966

Mr, John H, DeMoully, Executive Secty.
California Law Revision Commission

30 Crothers ilall, Stanford University
Stanford, California 924305

Dear Mr. DeMoully:

Thank vou for directing a cony of the contemplated chanpes recommended relating
to Fictitious Name Statute under date of June 20, 1966,

Your commission asked for recommendations concerning this change in Fictitious
Name Statute, and I would like to put forth a couple of such recommendations at
this time,

Basically, I feel that this revision is an improvement and would be helpful, how-
ever, in some instances it appears to be too stringent.

Under 17906 - Expiration of certificate, sectien (b), the applicant should not be

required to have his certificate expire as a result of a change of address, unless
he moves to a different city or, perhaps, even a different county, as such a move

should not affect his rerlstratlon with the clerk of the county where he was ori-

ginally registered.

Under 17912 - Civil penalty fer violation of chapter, it seems to me that on
renewal of this repistration fines of $500.00 for failure to renew is rather
excessive, particularly in view of the fact that under section 17907 - Notice of
imnending expiration, it sets forth that '"Neither the state nor any officer or
employee of the state is liable for damages for failure to mail the notice as re-
quired by this section", It is guite possible that an oversight as to the date
of renewal could easily be made by the holder of a certificate who was not
properly notified by the State, and under these circumstances it seems that a
$500.00 penalty would be excessive,

It is honed that these suppestions will be considered, Other changes in this
statute seems to be well taken,

Yours very truly,

-

. oL t,
: /('

e

JJ F qutnett Jrs”

General quaner

Southern Division
JF/ jk



Memo 66-52 EXHIBIT XI
THE CREDIT BUREAU OF SAN FRANCISCO, mc.
156 STOCKTON SYREET
SAN FRANCISCO a

June 24, 1966

California Law Revision Commission
.Roeom 30, Crothers Hall

Stanford University

Stanford, California 94305

Attention: Mr. John H., DeMoully, Executive -Secretary

Gentiémen:'

7 Thank you for your circular letter of June 20 directed
to Credit Bureaus and similatr organizations requesting an
opinion on the tentacive recommendations re the laws relating
to the use of fictitious names. ' -
~ It is our opinion that the tentative rccommendations are
appropriate. We see no harm in eliminating the publication
requirement. » : ‘ “ )

NOTIE: (If there is lubstantlal opposition to the elimination
of publication, we suggest that publication once, rather than
four times, would overcome abJectlons and rveduce the expense.)

We - consxder that the filing of a fzctltxaus style with the
Secrecary of State is desirable. We have mo objection to a
secondary [iling with the County Clerk, One index at the State
level would, in our opinion, be more cumprehensive.

To

‘Charlcs J. Eenson
Qéneral Manager
CJB:fx

cc: Mr. Robert ¢, Kopriva
Mr. B. P, Hodge




T ’ . LOS ANGELES 14, CALIFORNIA

R o ' 617 SOUTH -OLIVE S{R'EET |
1282 -

TELEPHONRE MADISON

e o Juy o, 196

i'_
. California Law Revision Commimsion |
Y : I . m '&m Hﬂll !
. ' Stanfom'd califoamia 94305 :

Re: THE FICTITIOUS m STATUTE

' Gentlemen: ;

Myouforinvitingustopmtr mmmﬁﬁ SR
proposed revision. We have cmaul ed with ot attmnyaad A
offer the following: ' S

1. We believe that the propos. newpennltiesfor
failure to file a fictitious name cextificate. are
appropriate, but in additiom, we suggest that tha
existing penalties be also ‘etaimd _

s

2. Our attorneys believe that he law should not be re—
. located ard become a part of the Business and Pre- -
fessional Code, but, instead, should remaih fa the =
~ Civil Code whexe people hav# been acwstoﬁeﬂ to ﬂnd— '
S A ing it for many years. AU
3. It is urged that the secti hqmdadmmit
- the filing of an action in the plajintiff wmay ba SR
described by his registered fictitions name, instesd -~ =
of under the names of the pprtner - In our partieu— ‘ AR
lar case, we had, at one tipe fw;r partnexs, so that -
we are very conscious of t $additimalweﬂt involved .

in reciting the partners® in all actions whwe-
in we are plaintiffs. '

cmmcew. EREL -
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ke S ews - AT AR

Wk m Mimevicy

MNALTTON A L SN AT PRI

"| LS ‘\. F .‘:-
AN FHANC Ny () SIEATHMI AR RS

SAN PRHANCINCO, CRLIFORNIA 120
KENNETH M. JOHRSOM
VICE PREJDENT AHD COUNRSEL

varch 18, 1966

Mr. John H. DeMoullw

Executlive Szcretary

California Law Revisicn Commission
Foom 30, Crothers Hall

Stanfezé Univerelicy

Stanford, C&lifarnia 94305

Re: Ficritious name statute (Livil Code
Sectilons 2466-2471)

Dear Mr. DeMoully:

This is in zeply teo your letter of March 16 relating
.ne possible mevision or repeai of the California Fictitious
Name Statute.

Inscfar as the bank i:s concerned, it would have no
objection to the ceaplete rzpeal of this legisiation. I cannot
see that it serves any resl purpose insclar as we are concerned.

{r: the orher hand., Y think that the statute or someth’n:
similar serves some purposs insofzr as the general public 1is
concernad. For exgaple. 1Y I awm hit hy a truck bearing the name
Y2 Supermarket, it would b»e helpful o we 1f I could find ocut
quickiy the names cof the parscns whe in faet constitute XYZ
Supermarkel. A similax gltuation is where the ABC Laundry ruins
my wife's ewvening gown.

My specilic suggestion would be to tetain the sectior:
in modified form but eliminare the requirement for publication.

Also 1 am not very fond of the only sanction imposed
Leg. the ipability to file suit in a Fictitious name. A8 you
point oul, this cas be elioinated at rhe time iegal action is




v+ John H. DeMoully

]

desired. Possibly, the statute wiphy provide for a dollar
penalty where a fictitious name is used, and there 1s no filing.

In practice, under the present statute it has bpeen
difficulr at times to determine what is ¢ fictiltlous name.
i.e. For example, Smith & Sons.

Incidentaliv, 7 find your project rather interesting
and would appreciate your keeping me inforwed as te developments.

Sincezely,

‘Kenoneth M. Jobmson
Yice Pregidant and
founsel

KMJ:sb




Memo (6«52 EXEIRY

LAW OFFICES

VaLENsSt AMD ROSE

STEPHEN &, VALENSG,
BIONEY R.ROSE
JAMES STOTTER I

CGONALD FEINBERG

T X1V

R

8645 WILSHIRE BOJLEVARD
SLITE 22
BeverLy Hhces, CAoiFORNIA SO2I
QLEANDER B-3650
QbLympia 7-2B22

June 13, 1966

California Law Revision COmm13310n

30 Crothers Hall

Stanford, California 24305

Re: Proposed revision of fictitious firm name
procedure (Civil Code Sections 2466-71)

Gentlemen:

In the June 6, 1966, issue of the Los Angeles Metropolitan
News 1 had occasion to note an article amnouncing that
the above revisions are under comnsideration by you.

As a lawyer who represents a number of business men I am
most interested in obtaining whatever information you have
available regarding the recommended revisions., In this
regard 1 trust that the recommendatiomswill include the
elimination of the costly and cumberscme publication

procedure.

Thank you very wmuch for your efforts in this area, which
has long required legislative revision.

SRR:rsw

Yours sincerely,

'Sldney R. Rose

for Valensi and Rose




EXHIPIT XV

California Law Revision Commission
30 Crothers Hall

Stanford University

Stanford, Catifornia 24305

Subjiect: Comments on California
Fictious Hame Statute
Revision

GCentleman: ;

Below are listed comments regarding above From the Credit
Bureau of Santa Clara VYallevy.

Elimination of publication requirements would require a
manual seareh of clerks records to cbtain information on
new business,

ot
L]

2, If publication requirements are eliminated it appears an
additional buorden will be placed on county and state offices
in making svch public information available.

3. A central Tile system wovld hbe more acceptable if publication
af such information were made by the State. Having a central
file might indicate that intercsted parties would have to sub-
scribe to more lists or publications and posszible items in-
ciuded in such publication would not be of specific interest.
& central file system would be more aceceptable if publication
wers made in the county in which the subject temxls to operate.

4. There is no apparent provision made for the Secretary of State
to make copieg or to provide distributior on anyv Iigt to inter-
ested parties,

Thank wyou for providing the opportunity to us to make comments,

Sincerely,

CREDIT BUREAU OF SANTA CLARA VALEEY““ﬂ“‘*“—w-

Roper R. Hocken
Reporting Nivision Manager T

RRH/1d
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Memo 66-52 monTnTr ST

PETTITY, BLUMBERG & SHERR
ATTORNEYS AT LAW

] NE & T
LAMINE PETTITY 28OS MERCED STREET AREA CODE 200

STEPHEM M- BLUMBERG ‘ TELEPHONE 237-4783
MOMRIS M. SHERR, LL.B,,C. P A. FEESND, GALIPORNIA, BOATEL
JAMES H.FLANAGAN, JR. July 22, 1966

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
30 Crothers Hall

Stanford, California 94305

Re: Fictitious Name Statute
Dear John:

|
Please put me on the Commission's mailing list,
The following are my comments on thé Commission's Tentative
Recommendation on the Fictitious Name Statute, I only had
a brief opportunity to review it, but I hope my suggestions
are of some help.

In general I am in favor of the proposed revisian.
It is good and long overdue. My brief constructive criticism
is directed to a definitional probl T in coverage, the informa-
tion required in the certificates, the sanction for non—compllance.
and the destruction of certlflcates.

A definitional problem wivJ undoubtedly arise under
the proposed Section 17902 concerning "regularly.” Perhaps the
Commission intends that exact definition of the term as used here
should be delineated by the courts case by case. However, if
the Commission has a specific standard or definition in mind, it
should be included at least by referbnce in order to minimize
litigation and uncertainty.

As for the information required in the certificates,
I would suggest additions to proposed Sections 17904 and 17908.
To Section 17904{b} should be added "if the perscn has no place
of business in this state, the complete address of his principal
rlace of business elsewhere.” Furthermore, there should be a
requirement of a new certificate or hn amendment of the existing
one if there is any change in the information given, including
even any change in any address given, In Section 17909(b}! (4)
the complete address of the corporation's principal place of
business should also bhe required. 2 related suggestion, in line
with the Commission's aim to "make the information concerning
fictitious names more accessible to the public,” would be to
amend Section 179092 to provide for indexing under the names of
the individuals, partners, partnerships, and corporationsar

| o




California Law Revision Commission
July 22, 1966
Page 2
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I realize that this would be burdenéome, but that might well be
outweighed by the benefit to the publlc (it also is reguired in
the present Civil Code Section 2470).

Concerning the sanction provisions in Section 17912,
I have two suggestions. While the idea of a2 more effective
sanction in order to compel compliance is basically sound and
vitally needed, the proposed provisions may well be too strict
and limiting. I would suggest that the actions may be brought
by local county counsel and that the penalty only be set at a
maximum. The former suggestion would take the burden off the
Secretary of State's office and perhaps would expedite compliance.
The latter suggestion would allow the trial court some discretion
in levying the penalty depending on the circumstances. A high
maximum, such as the figure already proposed, should be a sufficient
deterrent to non-compliance.

I strongly disagree with the proposal in Section 17910({b)
for allowing destruction of the certificates at such early dates.
Instead I would suggest ten vears after expiration or earlier
termination. The reason for such a suggestion is that these :
filings are often used to determine kroper names of the persons
and entities involved for filing of lawsuits and proper service
of process. Furthermore, mere explrbtlon or other termination
of the certificates do not mean termination of the businesses
involved and destruction of the files immediately on expiration
or other termination of the certzflcptes would defeat the purpose
for making the files available to the public, I note that Civil
Code Sections 2469.2 and 246%9.3, added this year, provide for
a flve—year expiration and for destrhctlon only if microfilm

copies are made {excellent idea).




California Law Revision Commission
July 22, 1966

Page 3
Give my regards to all on the Farm.
Very truly yours,
JameaiH. Flanagan, Jr.
JHF tbhg




P o o O
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C
LAW OFFI0ES QF
LEBOEUF, LLAMB & LEIBY
OME CHASE MANHATTAN PLAZA
HANDALL J, LEBOQEUF, JR.
HORACE B Lava NEW YORK, N.Y. 10005
ADRIAM €. LEIBY ARVIN E. UPTON
CAMERDN F, KAt RAE EUGENE B. THOMAS, J®.
JAKES O'WMALLEY, JR. JARN JEFFERSON PLACE, N. W.

LUKE ©. LYNCH
CHAUMCEY P. WILLIAMS, Ji

JOGHN A, BROUGH

JOMH L.GROSE

HALCYON G.SKINNER

WiLLiAM R. SHERWOOD

JAMES G. MCELROY

ALFRED £. FROM

H. RICHARD WACHTEL

TAYLOR B, BRIGGS

DOUGLAS W. HAWES

ROMALD D. JONES

CAML D. HOBELMAN

HAROLD M. SEIDEL

JORN J. TARPEY .. ~ o~
GEORGE G, D'AMATD, IR, J'Ll.i.“_,’ PR ER¥Lsle

¥r. John I:’. Deliownllyr
Sxeeutive eﬂretﬂrj
Colitornis Law Devision Charission
Doom 30
Crothers Hall
StznTord Univorsi
( Stanford, €037

Dear Hr. DelMoully:
e are peneral eounsel in the United Stat

1t Lloydts, London, »nad In th=t conzel
T P Yoo

Four mcutrr crted June 21, 1766 add
it , 315 XMontoomery Dtreet, Len Frane

Underwritef
Topwerded tr
Hr. Porry I

L) UQ

B
5

T
V

apurecizte your thoushifulness

i
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Mr. John H. DeMoully July 28, 1966

Accordingly, it would be inappropriate for us to
comment with respect to the Commission’s proposal,

Yery truly yours,

|c..~lfnﬁ.s2;.m
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L JWBE Jr
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Jorax W Brooks

ATTORNEY-AT LAw
A4y LONG BEACH BOULEVARD
l.oxg BEeAcH 7. CALIHIHEM
GARAFICLD &- Ddi'r
MALING ADDRESS: P. O 0% TaaT

Augusﬁ i, 19662

California Law Revigion Commission

- 30 Crothers Hall
8tanford, California 94305

In re: Recommeﬂdations reiating'to
_Pietitious Name Statute,

I have . studied, in detail, the proposed

‘revision of the statutes relating to Flctitious Names;

and I am heartily in agreement Mith the Commission's
recommendations, having had some experience with the
archalc provisions of the present law, and with the
wholly unnecessary expense of phblication.

At first I was rather inclined to feel
that the f11ing of a Certificate of Fietitious Name

really is superfluous, insofar as it pertains to lim-

ited partnershipsj since, In orﬁer to create a limited
partnership, a Certificate must be recorded in the -
County of its principal place of business. I feel,
however, that the benefits. which would result from the
establishment, by the Secretary of State and by each
of the County Clerks of an index of Fictitious Names

are sufficient to overcome my objection.

I should 11ke to. be added to the Com-
mission's mailing 1ist, : .

Very truly,
e Sl
_ John W. Brooks
T TN
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MCCORDS DAILY NOTIFICATION SHEET

Published by MeCord Company « Bstsblished 1910

1581 MISEION STREET + SAN FRANCISCO 8, CALIFORNIA . TELEPHONE MARKET 1-4674

June 23, 1964

Mr. John H. DeMoully, Executive Secretary
California Law Revision Commission

Room 30, Crothers Hall

Stanford University

Stanford, Colifornio 94305

Dear Mr. DeMoully:

Many thanks for the letter of June 20th and the copy of your tentative recommendations
regarding the fictitious nume statute.

| stiHl stand on my comments as expressed in my letter of March 15th, but would not
object to the odditional filing in the Secretary of States office. However from a “grass
roots level” it is important for a credit reporting organization to be in the position
where it can easily obtain a copy of fictitious name filing and forward it to clients.
The only practical way to do this is through the publication and | strongly recommend
the retention of it.

Sincerely

MC CORD COMPANY
W. LAl
President

WIK fofe
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GoODMAN, HIRSCHBERG AND KiNG _
G, K HIRSCHAERG ATTORNEYS AT LAW TELEF=DOMNE
MAK A.GOOOMAN . ABEC WILSMHIRE BOULEVARD A":::_o:::m
STERHEN BCOTY KIMG LOS ANGELES, CALIFORN A 20005
GILBERT G, LIFPMAN
FLORENCE PESSAH AQSENBERSG Jlﬂj{ 26, 1966

California Law Revision Commission
30 Crothers Hall
Stanford, California 94305

Re: Fictitious Name Statute

Gentlermen:

Thank you for the tentative recommendation relating to the Fictitious
Name Statute.

It has been my belief that the Fictitious Name Statute, as it now reads,
has no "teeth" in it. In the event a party fails to abide by the statute,
the sanctiions are minor, Your tentative recommendation suggests that
a person failing to comply with the statute be subject to a civil penalty
of $500. 00, prosecuted by the Secretary of State. I do not believe this
would be adequate, in that it might be difficult to get the Secretary of
State to prosecute such an action.

I would suggest that, in any litigation concerning a party who has

failed to comply with the Fictitious Name Statute, that party should be
required to pay the other litigant a civil penalty. I believe that a private
litigant would be more likely to enforce such a2 remedy, than would the
Secretary of State. Alse, my suggestion would abrogate the necessity
having the Secretary of State become involved with numerous items of
litigation, The knowledge that any litigant might recover this penalty
would act as a strong impetus to all persons to abide by the Statute,

In addition, I would suggest the following, Most persons doing business
under a fictiticus name must also acquire some form of public license
created either by the city clerk, state board, or some other similar
agency. Before such a license is created, the party should be required to
present proof to such agency that the party has complied with the Statute.
Perhaps a certified copy of the filing of the fictitious name should be

presented to the agency.
Thank you for the opportunity of making the abeve suggestions.

Very truly yours,

L -

. /. /"{’ ;,‘. " . L,/ ;
STEPHEN S5COTT KING

5SK /pc
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Memo 66452 e
ASSETS RESEARCH

A DIVISION OF NATIONAL BUSINESGS FACTORS

lsarch 18, 1966

California Law Revlsion Commission
Roow 30, Crothers Hall

Stanford University

Stanford, California

ATTENTION: John H. DeMoully
Dear Sir:

In answer to your letter of larch 4, 1986. We are not
awares of any purpose served by the fictitious name statute,
Also, the requirement of publication does serve a useful
purpose and would be suificient 1l the ipformation were
rerely required to be filed with county slerk.

de do not use the fictitious name statute and would not
object to the repeal of this statute.

Very tmly yours,

o
\" - -.;l,- L"‘--J-L\.C e
C. Shabep

Cs/kk
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Based on a survey of the county clerks, the number of Fietitious

Name Certificates filed dwring a calendar or fiscel year in each county

iz estimated below:

County Number County Nurber
Alameda 861 Orange 2,900
Alpine .2 Placer 8s
Amador no reply Plumas 20
Butte 113 Riverside a73
Calaveras 12 Sacramento 528
Colusa g San Benito 32
Contra Costa 400 San Bernardino 870
Del Norte 25 Sen Diego 2,726
ElL Dorado 132 San Franciseo 1,110
Fresno 323 San Joaquin 256
Glenn 8 San Luis Opispo 110
Humboldt no reply San Mateo 425
Imperial g1 Santa Barbars La7
Inyo 2l Santa Clara 1,000
Kern 411 Santa Cruz 108
Kings 16 Shasta 237
Lake 55 Sierra 0
Lassen 19 Siskiyou 67
Los Angeles 20,958 Solano 151
Madera 30 Sonoma 261
Marin 279 Stanislaus 160
Mariposa no reply Sutter 4o
Mendocino hg Tehama 32
Merced 145 Prinity 11
Modoc 24 Tulare 146
Mono 20 Tuolumne 26
Monterey 300 Ventura £33
Napa 50 ¥slo 7h
Hevads 29 Yuba 33
TOTAL= 37,838
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OFFICE OF THE
Secretury of ﬁta:te
UNIFORM COMMERCIAL COLE DIVISION
F. 0. BOX 1738
August 24, {966 SACRAMENTO, CALIFORKIA B850

John H., DeMoully, Executive Secretary
California Law Revision Commission
Room 30, Crothers Hatl

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

! have read the revised draft of the proposed 571
business names and present the following comment

I+ is assumed that the Secretary of State's Offi
for determining whether a fictitious business na
40 days from the time a person commences transacg
under a2 fictitious business name.

Section 17903 provides that if the person filing

atute concerning fictitious
s relative therato:

ce would have no responsibilities

ma statement is filed within
ting business in this State

is an individual or a partnership,

the statement must contain both a principal place of husiness address and a

residence address, |Is there any particufar reas
place of business address and a residence addres
| ¥ two addresses do not serve any important purp
the principal place of business address be requl
principal place of business in this State then

required. Carrying only one address in the inde

as retriaving and comparing information for certj

the use of a computer, easier and less costly.

Perhaps it would be well to define the term "prit

times we encounter situations where a person wil
principal places of business.
only be one principal place of busliness.

I+ appears as though it would be difficult To adr

(d),
filed statement expires. Our office would have
when there has been a change in the registrant's

when there has been a change in a partnership, or
If such a change occurs and a new stat
of State has no way of knowing whan the filed statement should be

its name.

expired. This would in turn cause the Secretary
certitficate stating that a particular fictitious
sffective when in effect it has expired,

It has always beer

These sections provide that 40 days after certain changes ta

on for reguiring both a principal

c for individuals and partnerships?
osg, it is suggested that only

red. in the event there Is no

the residence address could be

x will make indexing, as well
tication purposes, through

neipal place of business”.
~insist he has two or more
n our contention that there can

Many

ninister Section | 296 ) ey &
ﬁlaoe, the
o way of knowing, (for examp le,
principal place ot ‘business, or
when a corporatign has changed
ement is not file “"1'he Secretary
rked B having-
of State to perhagddssue a
business name sta emenf{is presenfl1




Mr. John H. DeMoully
August 24, 1966
Page 2

There does not appear to be any section which specifically covers the filing of

s new statement. Wouldn't it be desireable to include tanguage in the statute
indicating that a new statement is to be filed when any of the changes mentioned
In Section 17906 take place?

It is suggested that a statement of abandomment include, in addition to the
information calied for in Section 17908, the ?Ile number which was assigned to
the fictitious business name statement by the Secretary of State's Office and

the date on which it was filed in the Secre'i'::iy of State's Office. The additiona!
information would enable our office to more positively identify the statement to

which the abandoned name appiies.

Section 17911 provides that the county clerk shall maintain an index of information

concerning fictitious business names and that [such index shall consist of cards,
with the information imprinted thereon, and fuyrnished by the Secretary of State's
Office. So that the counties can maintain a relatively current index, shouldn't
our office aiso provide them with information as to expirations and abandonments?

Section 17912 (b} provides for the Secretary gf State to Issue a certificate
showlng whether there Is on flle as of a certain date, any presently sffective
fictitlous business name statement, etc. It ils suggested that Section 17912 (b)
be changed to read: |

"Upon reguest of any person, the Secretary of State shall
issue his certificate showing whether according to his
records there is on file, in his office, on the date and
hour stated therein, any presently effective fictitious
business name statement for:"” (Underscoring denctes wording
which has been added) :

This change Is suggested because if a person having filed a statement hes a

‘change of address, or there is a partnership nge and the Secretary of State

is not notified of the change within 40 days, [the statemen? will in effect expire.
The Secretary of State's records however will pot refiect the expiration because
it is unaware of the change. Therefore, it seems necessary to add the key words
"according to his records” to Section 179(2(b)l.

Section 17912 (&) (]) seems to be practically fthe same "as Section 17912 (c).
There does not appear to be any provisions for the Secretary of State to furnish

copies of filed statements upon request., 1If you feel +hat copies should be
furnished upon request, we suggest a fee of §1 per copy.

The proposed statute does not specifically indjcate what action, If any, would
be necessary on the part of those persons who,|as of the effective date of the
statute, are transacting business In Californit under a fictitious business name
and who have already filed a fictitious business name certificate with the county
clerk under present statutes. It is assumed that they would have to flle a new
statement with the Secretary of State's Qffice, within a given period of time.

If this {s the intent, perhaps it should be mofa specifically covered.




Mr. John H. DeMoul iy
August 24, 1966
Page 3

We cannot at this time give you any indication as to whether the fees proposed
in the draft are too low or too high. Until we have some indication of workload
volumes, It is difficult to make any cost evalu@#lons

We may be quite concerned with the effective daTe of such a statute from an
operational standpoint,

for a January {, 1968 effective date, we may encounter problems. Any monies
budgeted for the program would not be available 1o us until Juty I, 1967, Six
months is hardly encugh time in which to acquire the necessary staff, write,
text and debug computer programs and to obtain 2ny additionai data processing
equipment which may be necessary. Perhaps an etfective date of July |, 1968
would be more realistic, i

If the legislation is Introduced at the 1967 Ie?islafivesession and it provides

} have made-2 copy of the draft avaifable o MrJ Martig and perhaps he will have
cther suggestions,

My apologies for not having answered your letfed sooner. What with vacation
schedules and a2 number of other projects with high priorities, the days are
Just not long enough. If we can help in any other way, please let us know.

Very truly yours, 1

FRANK M. JORDAN !
Secretary of State i

?‘! %ﬁ—‘kr»—ﬂ

RY J. Mannini
“ASsTstant to the Secretary of State

RIN:ic

cc: Mr. Ralph Martig
Legal Counsal
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SAMPLE OF INFORMATION PROVIDED BY
SECRETARY OF STATE CONCERNING FINANCING STATEMENTS
UNDER THE CALIFORNIA COMYERICAIL CODR

CALIFORMIA FIMANCIRG STATEMENT FILINGS, SD PAGE 1
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LOWENTHAL & LOWENTHAL

MOARIS LOWENTYMAL 408 MONTOLMENY STREET

VULIEY LOWENRTHAL . . 79 . : 1
JERONE N. FIELD . August 73, 1966 SAN FRANCISCO 84104

JONN M, JACORSON ) To.grHOnNE 908-3328 T

-

REED 4. RENENT . ADEA SEOE

Mrn Jom Ha DeMﬁzllly

Executive Secretary

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Re: Tentative Recommendation on Suit
By or Against an Unincorporated
Association

Dear Mr. DeMoully:

four letter of August 22, 1966 and its enclosure
are greatly appreciated.

' The aoproach taken in the tentative recommendations
1s one which I believe is highly desirable. 1t will provide
a2 central point at which to discover the existence and pro-
per persons to s.rve to reach unincorporated associations,
including partrne-zhinss, where such information often ds
upon the fortuitcus circumstance of knowing the identities of
the real parties cwning the partnership or association and
being able to locaite then.

There arc two aspects which come to mind thgt'it
- 1s suggested ought to be considered for further revigions of
existing law.

At cormon law (as discussed in 37 Cal. Jur. 2nd,
Ep. 664-667) all of the real partners must be named as K:rt-
es plaintiffs in an action on an obligation owned by t

.assoclation or entered into in the name of the association
or cwned by the association at the time the obligation was

- made. However, there is authority (37 Cal, Jur, pp. 696~

' 698) that the partnership may not maintain an action on the

. £lrm obligation unless it has first complied with Sections
2466 and 2471 of the Civil Code. It seems an anomaly to say
that the members of a partnership must comply with the statu.e
concerning publication of a Certificate of Doing Business
Under a Fictitious Name yet must sue in the names of the part-
ners rather than in the name of the firm. .

L
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It would seem appropriate to change the place for
filing the Certificate of Doing Business Under Fictitious Name
from the many different counties where the principal office
could be to the same central point with the Secretary of State
under the proposed CCP §395.2 and Corporation Code §24003.

The fact that an unincorporated association would be
allowed to sue and be sued under its common name under the pro-
posed CCP §388(b) would not necessarily cause a court to con-
clude that compliance with che fictitious name provisions of
Civil Code sections mentioned above is no longer required be-
cause those sections are in terms of whether or not the action
may be "maintained'.

The proposed CCP §388{a) could raise the question of
whether a "person” included a limited partnership, a general
partnership, a corporation or other form of organization as a
member of the '"unincorporated assoclation.” No case has been
found where this question arose under the present CCP §388.

The ract that it has not arisen is not too surprising since the
present Code section deals with naming such unincorporated
assoc: ations as defendants rather than stating a statutory
qualiiication for the exercise of a right or privilege by the
unincorporated association. No doubt there are some judges

" who wot ld hold that a statutory right to sue in an artificial

name is in derogation of the common law reguirement that the
action e maintained in the names of all of the partners of a
partnercthip, and then proceed to hold that a particular "unin-
corporated association' could not strictly comply with the pro-
posed CCP §388 because at least one member of the unincorporated
association was not a natural person. Perhaps this point would
be obviated by adding a subdivision to the proposed CCP §388
along the following lines:

""(c) A 'person’ includes natural person, general
partnershlips, limited partnerships, corpora-
tions, and other unincorporated associations
or organizations,”

An interesting side effect of the proposed CCP §288
is that it is broad enough to settle one point concerning limi-
ted partnerships which does not appear to have been settled by
any decision that has come to my attention. That point is

whether all of the actual members of a limited partnership must

be named as plaintiffs where an action is brought on the claim

- of the limited partnership. Present law, from one point of vievw,

could be sald to require naming all of the partners, including
the limited partner members on the theory that the law appli-
cable to general partners applies tec limited partnerships where
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necessary to provide the law applicable to the relations of
limited partnerships and to the extent not inconsistent with
the Limited Partnership Act. Such a conclusion would tend to
expose a limited partner to liability other than as provided
in the Limited Partnexship Act if there were a counter-claim
or cross-complaint resulting in liability over and above the
plaintiff's claim and there were a failure to plead and a fail-
ure to prove the limitation of liability of plaintiff limited
partners. t is small comfort tc say that the limited partners
thus exposed to an excessive liability would have the recourse
against the general partners or partner,

It is suggested that the foregoing speculations upon
the state of the law and consequences justify some attention
to the areas outlined. 1 regret that I am unable to analyze
the recommendations in any degree of depth or to pursue the
consequences of the above suggestions to any greater detail
at this time. It is hoped that the recommendation is success-
ful whether or not &ny of the thoughts expressed in this letter
are adopted,

It would be appreciated if you could put me on your
mailing list for any further developments in this area of legis-
lation as the matter progresses.

Very truly yours,

JOHKN R. JACCBSON

JRJ/s
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Aucust 25, 1966

Mr, John H, Dellonily

nxacutlive Secretary

Califormia Law Hgvision Commission

Crothers dall, Bw30

Stanford University '
Stanford; California

Dear Mpr, DolMoully:

Thank wou I'or your thouchtful invitation but I
shall not bo zbla te be at your commission hearing
Soptember 16, as on that date I am scheduled for a
hearing in Reno balora the Federal Bureau of Land
Manapgement. However, I take this opportunity to
racord my dicarpeement with you and the commlssion
that publicution of fletitlious firm name certificates
places "an unfalr burdon on the small business man
who cannot alford to incorporate.”

I ama small businoessman and it cost me $500 in
lawyer's fees 4o incorporate. This expsnse was in
addition teo filing and corporate hoolk costs and .
$100 minimum annual corporate franchlse tax which
Governor brown thros voars azo raissd {rom the
previous 25 foa.

Iff I hed not chosen to incornorate I could have
done bucinang wuder whe fletitious flrm name law in
this county for a county =lerk's fae of $2.00, plus
the goine publication scst of $18.00, You must agres
that this 1s something less than the $500-5600 ine
corporation cost.

The county clerk tells wus that 21,000 certificates
ware filed ond publlzhied in this county during 1965,
He also reporis thab during 1965, nis offico recsived
32,000 inguiriog resapding fletitious Tirm names over
the counter and 2,000 by telophone, plus 2,400 by
mail, OFf course the erodlit reporiting and listing
apgencioes must have rscelved many toe., I think this
Indicates to somas extent the Interest of the public
in flctitious names.

I heve perasonally thls date run a cost study on
most of the fictiticus nsme certificates that were
published in Los Angeles County during thes past month
of July. This month 1s reasonably typlcal of all months,

THE ORLY LEGAL AGVERTIGING WHIGH I3 JUBTIFIABLE FRHOM THE STAKDRGINT OF
TRUE ECONOMY AND THE PURDLIC INTERESYT 18 THAT WHICH
REALUACE THOBE WA ARE AFFRGTER BY “I(7.'*
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On my personal check of the records ol 100 weekiy and dailly community
riovispapers of our association, I found that 550 certificates were
published at a charge not exceeding )18 cach. The lurycst numbor

was in the Van Tuys Newsz, which printed 108 certiflcstes at a

maximum charze of 518 caeh,

. The Gardensa Valley Hews printed onc cortificate at & charpge
of 203 the Glendale News~Press an overlength certificate at a
charge of §35.52; the Wesat ILos inpeles Indepsndont, & szingle
cortificate at $27. 1In addition, the Redondce Bsach Dplly Breeze
nrinted 31 certificates at & maximum charge of 521 each, and the
Lynwood Press 10 at a maximum charge of $19 each.

The Los Angeles Daily Journal, which as you lmow 1s owned by
the Los Angeles Newspaper Service Bureau, Inc., printed 320 certil'i-
-cates during the month of July and, of these, 299 were &t the going
roete of $18, while 21, due %o extra lenpth, were charged out at an
average price of $43 each, the peak price being $110.50 for a
voluminous partnership document, and a second costly publication
being 103,00, The Dgily Journal has on its ledgers no comparabls
record of a (20l charge for a two-column certificate such as I maliled
you several months ago in answer to your raequest.

The point I am malking is that 957 certirficates during the month
of July, cost thelr sponsors 418 each for puvlication, while the
65 eertificates that were charged at more than the 18 cost an
averare price of 328 each, This study doea not Inelude all the
pusliications made in the county, but it does cover 90 percent of
publicatlons made, and I am positive that the same prlce pattem
prevails for all newspapers in the county, with the possible
exceptlion of tho metropolitan newspapers which once in a whils,
are sent a ficé¢titious firm nuame certilicate for publication at
thelr rate of approximately 520 per colurm inch or $200-3300 for
the standard notice. It seecms possible that {1t was one such complaint
that has stirred up your commission ressarch staff to quote the
assertion in your letter of Aupust 3, that "it 1s almost the unanimous
acreement of all persons who use the fietitlious name information that
the publication requirement is, in eoffect,'an unfalr burden on the
small business man who cannot afford to incorporate.’"

My puess is that should you go ahsad with the repeal plan on
this particular publication requirement, you are going to have a
touth time convincing the memvers of the lesislature that the 318
charge for a fictitious firm name cortificate published for the
infermation of the public, Imposes very mueh of a burden on any
businessman filing and publishing a trade name as compared with the
cost of forming a corporation. No comparison could be more ridleulous
than thils one.

I the lawyers of the state, 2s we have boen told, are concerned
gbout the newspapers distributing free certificate forms and offering
freo filing and checlting service to the publie, and thoreby ensaging
in unlawful practice of law and cutting the lesal fraternity ocut of
logitimate consultation fees, they should fake that complaint up
directly with the representatives of the newspepor industry. Vo do
not think that the approach of attacking the publication of the

Lictitious firmm name certificate is, the proper way £o correct a
situation which they may feei Is AQing tﬁempﬁn in%ury.
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OQur organization will supnort the sugrested nrovram of Imposing
venalties on those who fall to fils and Dmﬂllfh, as wae attemptod
unsuccesafully many years ago by the Qakland Board of Trade. In tha?b
instance, the Oaklm d group Introduced leglslation which pgot through
both houses and proposed as a penalty the loss of the business licence
for any failure to file and publish. We will not support, but neither
will we oppose an amondment tc require localized publicatlion of the
certificates within judieial districts, as is now the requirement for
wublication of Uniform Commercial Code notlcesz, foreclosure notices,
liquor license notleces, ebc.

4s I wrote you before, ocur organis ation ls unalterably opposed
to repeal of the certificate publieation requiremsnts which have
been on the California statute books since 1872, with the publication
rogulrement since 1911, and which publication requirements are similar
to the trade name certificate requirements in the lawg of Florida,
Montana, South Dakota, and other states.

Respectrully youra,

LOS s AY ELES NEWSPAP
St VICE BURLAG INC

By.//- [[[%////(/

4 ‘f’elf d Work

cc: Mr, Ben D. Martin

2.5,

I am enclesing copy of my Nevada Press Assoclatlion talk on
"Who iAttaclks Public Notices?", which I promised in a former letter
to send you. I am alse enclosing for your Information specimen of
the Fictitious Fame Certificate forms which are provided by the
newspapers Iin our county free to lawyers and others. You will
note that the form is in e¢olers arranged in quadruplicate,.

T,W.



