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Hemorandum 66-48 

Subject: Study 53 - Personal Injury Damages 

The attached recommendation is presented for your approval prior to 

printing. The recommended legislation was approved at the last meeting 

for printing. We have revised the recommendation and comments to reflect 

changes suggested by members of the Commission. 

We hope that you will have time to read the recommendation prior to 

the meeting so that this matter can be handled expeditiously. 

We plan to have the pamphlet printed after the August meeting and 

we hope to have the printed pamphlet available late in September. The 

research study will be photo-offset in the pamphlet from the article 

printed in the U.C.L.A. Law Review. 

Respectfully submitted, 

Joseph B. Harvey 
Assistant Executive Secretary 
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#53 9/1/66 

RECGlMENIlATION 

of the 

CALIFORNIA LAW REVISION CCHIISSION 

relating to 

WHE'J!IIER IliIMAGES FOR PERSONAL INJtJRY TO A MARRIED PERSON 

SHOULD BE SEPARATE OR cafiJNITY PROPERTY 

The 1957 Legislature directed the I/I.t{ Revision Commission to under-

take a study "to determine whether an aWl'lrd of dBll8ges made to a married 

person in a personal injury action shoul~ be the separate property of 

such married person." This study involves more than a consideration of 

the property interests in damages recove~ed by a married person in a 

personal injury action~ it also involves' a consideration of the extent 

to which the contributory negligence of one spouse should be" imputed to 

the other, for in the past the determination of this issue has turned 

in large part on the nature of the property interests in the award. 

Many, if not most, actions for the recovery of damages for personal 

injury in which the contributory negligence of a spouse is a factor 

arise out of vehicle accidents. Because negligence is imputed to vehicle 

owners under Vehicle Code Section 17150, that section creates special 

problems of imputed contributory negligence between spouses. The problems 

of imputed negligence under Section 17150 are dealt with in a recommenda-
1 

tion that will be separately published. The two recommendations should 

be considered together, however, since they propose a comprehensive and 

consistent statutory treatment of the subject of imputed contributory 

negligence between spouses. 

1 
Recommendation and study ~elating to Vthicle Code Section 17150 and 
Related Sections, 8 CAL. LAW REVISION ~CMM'N, REP., REC. Be STUDIES 
__ {1966-67}. 
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Person!ll. injury damages as separate or community property 

Prior to the enactment of Civil Code Section 163.5 in 1957, damages 

awarded for a person!ll. injury to a married person were community property. "" 

CIVn. CODE §§ 162, 163, 164; ZaragOSa v. Cravell, 33 Cal.2d 315, 202 P.2d 

73 (1949); Moody v. So. Pac. Co., 167 Cal. ·786, 141 Pac. 388 (1914). Each 

spouse thus had an' interest in any damages that might be awarded to the 

other for a personal injury. Therefore, if an injury to a married person 

resnlted from the concurrent negligence of that person's spouse and a third 

party, the injured person was not permitted to recover damages, for to allow re-

covery would permit the negligent spouse, in effect, to recover for his own 

negligent act. Kesler v. Pabst, 43 Cal.2d 254, 273 P.2d 257 (1954). 

Civil Code Section 163.5, which provides that damages awarded to a 

C married person for personal injuries are separate property, was enacted in 

c 

1957. Its purpose was to prevent the contributory negligence of one spouse 

from being imputed to the other to bar recovery of damages because of the 

community property interest of the guilty spo~se in those damages. Estate of 

Simoni, 220 Cal. ilpp.2d 339; 33 Cal. Rptr. 845 (1963); If HITKIN, stHIARY OF 

CALIFCmlIl'. IAW 2712 (1960). 

l'.J.tbough Section 163.5 o.broGnteu t~e doctrir.c of l.qlutG<l contributory 

negli[lence insofar as that doctrine \las based on the community nature of a 

spouse's personal injury damages (see Cooke v. Tsipouroc10u, 59 Ca1.2d 660, 664, 

31 Cal. Rptr. 60, 381 P.2d 940 (1963», its Slteepill6 provisions have bad other 

and less desirable consequences, includinc the following: 

(1) Section 163.5 applies·to.any recovery for personaL injuries to a 

)Uarried persen regardless of ~'hether tbe-'-<lther spouse had. anything to do with the 

injuries, thus changing the law in an important respect altbough it was 
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unnecessary to do so to remedy the problem the Legislature was attempting 

to solve. 

(2) Although earnings are cOIIlIllUIlity property--and are usually the 

chief source of the community property--damages for the loss of future 

earnings are, incongruously, made the separate property of the injured 

spouse by Section 163.5. 

(3) Ilhile expenses incurred by reason of a personal injury are usually 

paid from community property, Section 163.5 seems to make any damages awarded 

as reimbursement for such medical expense the separate property of the 

injured spouse, thus preventing the community from being reimbursed for the 

out-of-pocket losses that it has suffered by reason of the injury. 

(4) As separate property, the damages received for persoDal'injury 

are not subject to division on divorce. 

(5) As separate property, person8.l. injury ~s may be disposed of 

by gift or will without limitation. 

(6) In case of an intestate death, the surviving spouse receives all 

of the community property, but may receive as little as one third of the 

damages allarded for personal injury because they are separate prc:perty. 

(7) Some couples may, by commingling a damages award tlith community 

property, convert it to community property E\Ild inadvertently incur a gift 

tax liability upon which penalties and interest may accrue for years before 

they realize that the liability exists. 

To eliminate these undesirable ramifications of Section l63.5, the 

Commission recommends the enactment of legislation that "Tould again make 

personal injury damages awarded to a married person community propertw. 

The problem of imputed contributory negligence tbould be met in scme less 
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drastic uay than by converting all such damages into separate property 

even when no contributory negligence is involved. 

Although personal injury damages a1larded to B',married person should 

be community property as a general rule, the Commission recommends reten-

tion of the rule that such damages are separate property ",hen they are 

paid in compensation for an injury inflicted by the other spouse. If 

damages paid by one spouse to the other in compensation for a tortious 

injury were regarded as community property, the payment 1{ould be somewhat 

circul.ar in that the tortfeasor spouse would be compensating himself to 

the extent of his interest in the community property. 

Management of community property personal lI$lury damages 

Because a wife's personal injury damages are her separate property 

under Civil Code Section 163.5, they are now subject to her ma.nagement and 

control. It is unnecessary and undesirable to change this aspect of the 

existing la\1 even though personal injury damages are made community property. 

If personal injury damages were community property subject to the 

husband's management, the law would work unevenly and unfairly. A creditor 

of the wife, who would have been able to obtain satisfaction from tha wife' 9 

earnings (CIVIL CODE § 167; Tinsley v. Baue~, 125 Cal. App:2d 724, 271 P.2d 

116 (1954)), would be unable to levy on damages paid to the wife for the 

loss of those earnings. See CIVIL CODE § 167. A husband's creditor would 

be able to levy on the dan:ages paid for the wife's lost earnings even though 

he could not have reached the earnings themSelves. See CIVIL CODE § 168. 

The wife's asset, her earning capacity, would be converted in effect to 

the husband's asset by a damages award. Yet no such conVersion takes place 

upon the husband's rect:Nery of personal injury damages. 
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Prior to the enactment of Section 163.5, Section 171c provided that 

the wife had the right to manage, inter alia, the community property that 

consisted of her personal injury damages. Upon amendment of Section 163.5 

to make personal injury damages community property, Section 171c should be 

amended to again give the wife the right to manage her personal injury 

damages, 

Payment of damages for tort liability of a sarried person 

In Grolemund v. Cafferata, 17 Cal.2d 679, ill P.2d 641 (1941), the 

Supreme Court held that the community property is subject to the husband's 

liability for his torts. In McClain v. Tufts, B3 Cal. App.2d 140, 1B7 

P.2d B1B (1947), it was held that the community property is not subject 

to liability for the wife's torts. Both oftheee decisions were based on the 

husband's right to manage the community property, and both were decided 

before the enactment of Civil Code Section 17lc, which gives the wife the 

right to manage her earnings. The rationale of these decisions indicates 

that the community property under the wife's control pursuant to Section 

l71c is subject to liability for her torts and is not subject to liability 

for the husband's torts; but no reported deciSions have ruled on the matter. 

Cf. Tinsley v. Bauer, 125 Cal. App.2d 724, 271 P.2d 116 (1954)(wife's 

"earnings" derived from embezzlement are subject to the quasi-contractual 

liability incurred by the wife as a result of the embezzlement under 

Civil Code Section 167). 

The Commission recommends the enactment of legislation to make clear 

that the tort liabilities of the wife may be satisfied from the community 

property subject to her management and control as well as from her separate 

property. Such legislation will provide assurance that a wife's 

personal injury damages will continue to be subject to liabi.1.ity for her 

torts even though they are community instead of separate property. 
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When a tort liability is incurred because of an inJury inflicted by 

one spouse upon the other (see Self v. Self, 58 Cal.2d 683, 26 Cal. Rptr. 

97, 376 P.2d 65 (1962), and Klein v. Klein, 58 Cal.2d 692, 26 Cal. Rptr. 

102, 376 P.2d 70 (1962), which abandon the rule of interspousal tort immunity), 

it seems unjust to per.m1t the liable spouse to use the community property 

(including the injured spouse's share) to discharge that liability when the 

guilty spouse has separate property with which the liability could be 

discharged. The guilty spouse should not b~ entitled to keep his separat~ 

estate intact while the community property is depleted to satisfy an obligation 

arising out of an injury caused by the guilty spouse to the co-owner of the 

community. 

Accordingly, the Commission recommends the enactment of legislation that 

would require a spouse to exhaust his separ4te property to discharge a ~ort 

liability arising out of an injury to the other spouse before the community 

property subject to the guilty spouse' s control may be used for that purpose. 

Lmpute~ contributory negligence 

t.1thougb the enactment of Section 163.5 has had l\Ildesirable ramif'icationE! 

in its effect on the community property system, it did successfully abrogate 

the doctrine of ~uted contributory .negligence and allow an injured spouse to 

recover for injuries caused by the concurring negligence of the other spo~se and 

a third party. See Cooke v, Tsipouroglou, 59 Ca1.2d 660, 664, 31 Cal. Rptr. 

60, 381 P. 2d 940 (1963). The enactment of ;Legislation maltinG personal injury 

dama:;es awarded to a married person community property .Till a~in raise the 

problem that Section 163.5 was enacted to solve. 
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qy providing exp1icit1y that the neg1igence of one spouse is not to be imputed 

to the other. This would, however, permit an injured spouse to p1ace the 

entire tort 1iabi1ity burden on the third party and exonerate the other spouse 

whose actions also contributed to -Ghe injury simply qy suing the third party 

a1one; for a tortteasor has no right to contribution from any other tortfeasor 

under California law un1ess the joint tortfeasors are both joined as defendants 

by the plaintiff and a joint judgment is rendered against them. 

A fairer tray to a110cate the burdens of liabi1ity l?hUe protecting the 

innocent spouse wou1d be to provide for contribution betl-leen the joint tort

teasors. Contribution would provide a means for providing the innocent spouse 

with complete relief, relieving a third party whose actions but partia11y 

caused the injury from the entire 1iability burden, and requiring the guilty 

spouse to assume his proper share of respansibUity for his fault. 
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The existing contribution statute (CODE Crv.. PROC. §§ 875-880) does not 

provide an effective right to contribution when one of the joint tortfeasors 

is the spouse of the plaintiff. Under the existing statute, the plaintiff 

is in virtually complete control of a defendant's right to contribution; for 

the contribution right does not exist unless there is a common judgment 

against the joint tortfeasors. A defendant has no right to cross-complain 

for contribution against a person not named as a defendant by the plaintiff. 

cr. Thornton v. LuCe, 209 Cal. App.2d 542, 26 Cal. Rptr. 393 (1962). Thus 

a plaintiff may shield his spouse fram contribution liability by the simple 

expedient of refusing to name the spouse as a defendant. The close relation

ship of the parties would encourage a plaintiff to utilize this control 

over the defendant's right to contribution merely to Shield the plaintiff's 

spouse fram responsibility for his fault. 'l'herefore, to create an adequate 

_ .. right to contribution when the plaintiff's spouse is involved, legislation 

should be enacted which gives a defendant the right to cross-complain against 

the plaintiff's spouse for the purpose of seeking contribution, thus depriving 

the plaintiff spouse of the 1'0'.rer -Co excoerete the GUU ty spouse 

fram contribution liability. 

PROPOSED LEGISLAfION 

The Commission's recommendations would be effectuated by enactment 

of the following measure s : 
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An act to amend Sections 163.5 and 17la of, and to add Sections 164.6 

and 164.7 to, the Civil Code, to add a new chapter heading immediately 

preceding Section 875 of I and to add Ch&pter 2 (commencing vi th Section 

900) to Title 11 of Part 2 of, the Code of Civil Procedure, relating to 

tort liability of and to married persons~ 

The people of the State of California do enact as follows: 

SECTION 1. Section 163.5 of the Civil Code is amended to read: 

163.5. All-eamagesy-BFeaial-eaa-esBspaly-sWQPQsa-a-mAPpiea 

~epseB-!B-a-eivil-ae~ieB-tep-~cFBBBSl-1sd~iBSy-Spe-t8P.-s~8Pa~e 

~pe~ep~y-et-6~8k-sappiea-~BPBeR' All money or other property paid 

by or on behalf of a married person to his spouse in satisfaction of 

a judgment for damages for personal injuries to the spouse or pursuant 

to an agreement for the settlement or compromise of a claim for 

such damages is the separate property of the injured spouse. 

Commen-o. Prior to the enactment of Section 163.5 in 1957, damages paid 

to a married person for personal injuries "ere community property. Zaragosa 

v. Craven, 33 Cal.2d 315, 202 P.2d 73 (1949). The enactment of Section 163.5 

made all damages awarded for personal injury to a married person the separate 

property of such person. Lichtenauer v. DoriStewitz, 200 Cal. App.2d 777, 19 

Cal. Rptr. 654 (1962). Under the above amendment of Section 163.5, personal 

-9-
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iojury dalr.ages );Bid to a married person '.rill be separate ~)rGperty only if 

they are paid by the other spouoe. In all other cases, the former rule--

that personal injury damages paid to a married person are ccrununity 

property--uill autcn:atieally be restored because their character "ill again 

be determined by the provisions of Section 164 of the Civil Code. 

-10-
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SEC .• 2. Section 164.6 is added to the Civil Code, to read: 

164.6. If a married person is injured by the negligent or 

wrongful act or omission of a person other than his spouse, the 

fact that the negligent or wrongful act or omission of the spouse 

of the injured person was a concurring cause of the injury is not 

a defense in any action brought by the injured person to recover 

damages for such injury except in cases where such concurring 

negligent or wrongful act or omission would be a defense if the 

marriage did not exist. 

COIllIIlent. Section 163.5 was enacted in 1957 in an effort to overcame 

the holding in Kesler v. Pabst, 43 Cal.2d 254, 273 P •. 2d 257 (1954), that 

an injured spouse could not recover from a negligent tortfee.sor if the 

other spouse were contributively negligent. The rationale of the Kesler 

holding "as that to permit recovery would allow the guilty spouse to profit 

from his own wrongdoing because of his cOlllDluntty property interest in the 

damages. Section 163.5 made personal injury damages separate property BO 

that the guilty spouse would not profit and his wrongdoing could not be 

imputed to the innocent spouse. 

Section 163.5 is amended in this act to restore the former rule that 

personal injury damages are community property. To prevent the rule of Kesler 

·v. Pabst, 43 Cal.2d 254, 273 P.2d 257 (1~54), frem again bcing applied in personal 

injury actions brought by a married person, Section 164.6 provides directly 

that the contributory negligence or '7l'ongdoing of the other spouse is not a 

defense to the action brought by the injured spouse except in cases where such 

negligence or wrongdoing 1-lOuLl be a defense if the mrriaae did not exist. 

However, to avoid requiritt the third party to pay all of the damages in such 

a case, he is given a right to obtain contribution from the guilty spouse by 

Sections 900-910 of the Code of Civil Procedure. 
-ll-
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SEC. 3. Section 164.7 is added to the Civil Code, to read: 

164.7. (a) Where an injury to a married person is caused in 

whole or in part by the negligent or 11l'ongful. act or omission of his 

spouse, the community property may not be used to discharge the 

,liability of the tortfeascr spouse to the injured spouse or his 

liability to make contribution to any joint tortfeasor until the 

separate propErty of the tortfeasor spouse, not exempt from execution, 

is exhausted. 

(b) This section does not prevent the use of community property 

to discharge a liability referred to in subdivision (a) if the injured 

spouse gives written consent thereto after the occurrence of the 

injury. 

(c) This section does not affect the right to indemnity provided 

by any insurance or other contract to discharge the tortfeasor spouse's 

liability, whether or not the consideration given for such contract 

consisted of community property, if such contract was entered into 

prior to the inJury. 

Comment. As a general rul.e, a tort liability of a married person ~ 

be satiSfied from either his se;parate property or the community property 

subject to his control. See Section 171a and the. Ccmment thereto. Section 

164.7 is added to the Civil Code to require that the tortfeasor spouse resort 

first to his separate property to satisfy a tort obligation arising out of an 

injury to the other spouse. When the liability is incurred because of an 

injury inflicted by one spouse upon the other, it is unjust to permit the 

guilty spouse to keep his separate estate intact while the community is 

depleted -;;0 satisfy an obligation resul.tillg from his injuring the co-owner of 
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the community. 

Subdivision (b) provides that the tortfeasor spouse may use community 

property before his separate property is exhausted if he obtains the written 

consent of the injured spouse after the cccurrence of the injury. The 

11mitation is designed to prevent an inadvertent waiver of the protection 

provided in subdivision (a) in a marriage sett1ement agreement or property 

sett1emen-~ contract entered into 10ng pripr to the injury. 

Subdivision (c) is designed to permit the tortfeasor spouse to rely 

on any liability insurance policies he may have even though the premiums 

have been paid with community funds. 
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SEC. 4. Section 1710. of the Civil Code is amended to read: 

171a. (a) WQ~-Q~v~l-iRa~~Qg-Q~ttQa-9~-a-ma~~iea-wemaR~ 

~amagQg-ma~-9Q-~QeQVQ~Qa-~~Qm-RQ~-~eR9~-aRa-R9~-AR69aRa-sRa.l 

R9t-9Q-l~a9le-tR9~9~e~~ A married person is not liable for any 

injury or damage caused by the other spouse except in cases where 

he would be aQ~Rtl~ liable witR-RQ~ therefor if the marriage did 

not exist. 

(J) The liability of a =ried re!'Gco fer 'lea",-!:: Cl" ir"';v.ry to 

person cr prcperty n:ay be :>ati3fied only from the s"!I'",:atc Pl'<:'rerty 

of st'.eb ~rried ?"!'Gon and the ccmElill.ity property of ... -hieh r.e has 

the ~~ement and control. 

Comment. Prior to the enactment of Section 1710. in 1913, a husband 

was liable for tbe torts of his wife merely because of the marital re1ation-

ship. Henley v. Wilson, 137 Cal. 273, 70 Pac. 21 (1902). Section 1710. 

was added to the code to overcame this rule and to exempt the husband1s 

separate property and the community property subject to his control from 

liability for the wife1s torts. McClain v. Tufts, 83 Cal. App.2d 140, 187 

P.2d 818 (1947). The section was not intended to, and did not, affect the 

rule that one spouse may be liable for the tort of the other under orttinary 

principles of respondeat superior. Perry v. McLaughlin, 212 Cal. 1, 297 

Pac. 554 (1931)(wife found to be husband's agent); Ransford v. Ainsworth, 

196 Cal. 279, 237 Pac. 747 (1925)(husband found to be wife's agent); 

Mcllhirter v. Fuller, 35 Cal. App. 288, 170 Pac. 417 (1917)(operation of 

husband's car by wife with his consent raises inference of agency). 

Subdivisicc,- (n) revises the l8.D3uacc ol:;;,c section to cl",:1:i:'y it;} or:igin.al 

meaning. 
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Subdivision (b) has been added to eliminate any uncertainty over the 

nature of the property that is subject to ·~he wife's tort liabilities. The 

subdivision is consistent with the California la,., to the extent that it 

can be ascertained. Grolemund v. Cafferata, 17 Cal.2d 679, III P.2d 641 

(1941), held that the community property is subject to the husband's tort 

liabilities because of his right of management and control over the community. 

McClain v. Tufts, 83 Cal. App.2d 140, 187 P.2d 8lB (1947), held that the com

muni ty property is not subject to the tlife' s tort liabilHies because of her 

lack of management rights over the community. Under the rationale of these 

cases, the enactment of Civil Code Section 171c in 1951--giving the >rife the 

right of management over her earnings and personal injury damages--probably 

subjected the wife's earnings and personal injury damages to her tort 

liabilities; but no case so hold1Dg has been found. 
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SEC. 5. A new chapter heading is added immediately preceding 

Section 875 of the Code of Civil Procedure, to read: 

CHAPTER 1. CONTRIBUTION AMONG JOINT JUDGMENT TORTFEASORS 

SEC. 6. Chapter 2 (commencing with Section 900) is added to 

Title 11 of Part 2 of the Code of Civil Procedure, to read: 

CHAPTER 2. CONTR:mJTION IN PARrlCUIAR CASES 

900. As used in this chapter: 

(a) "Plaintiff" means a person who recovers or seeks to 

recover a money judgment in a tort action for death or injury to 

person or property. 

(b) "Defendant" means a person against whom a money judgment 

is rendered or sought in a tort action for death or injury to 

person or property. 

(c) "Contribution cross-defendant" means a person against 

whom a defendant has filed a cross-complaint for contribution in 

accordance with this chapter. 

Comment. The definitions in Section 900 are designed to simplify 

reference in the remainder of the chapter. The definition of "plaintiff" 

includes a cross-complainant if the cross-complainant recovers or seeks 

tort damages upon his cross-complaint. Similarly, the defined term 

"defendant" includes a cross-defendant against whom a tort Judgment. has 

been rendered or is sought. The "defendant" may actually be the party who 

initialed the act.ion. "Contribution cross-defendant" means anyone from whom 

contribution is sought by means of a cross-complaint under this chapter. The 

contribution cross-defendant may, but need not, be a new party to the action. 

-16-
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901. If a money judgment is rendered against a defendant in a 

tort action, a contribution cross-defendant, whether or not liable to 

the plaintiff, shall be deemed to be a joint tortfeasor judgment debtor 

and liable to make contribution to the defendant in accordance with 

Chapter 1 (commencing with Section 875) of this title >There: 

(a) The defendant or the contribution cross-defendant is the 

spouse of the plaintiff; and 

(b) A negligent or wrongful act or omission of the contribution 

cross-defendant is adjudged to have been a proximate cause of the death 

or injury. 

Comment. Sections 900-910 have been adQed to the Code of Civil Procedure 

to provide n neans for requirinc n spouse to contritute to any judgment against 

a third party for tortious injuries inflicted on the other spouse \rhen the 

injuries "ere caused by their concurring negligence or wrongdoing. 

Until 1957, the doctrine of imputed contributory negligence forced an 

injured spouse to bear the entire loss caused by the concurring negligence 

of the other spouse and a third party tortfeasor. The 1957 enactment of 

Section 163.5, in effect, permitted the injured spouse to place the entire 

tort liability burden upon the third party tortfeasor by suing him alone, 

thus in practical effect exonerating the other spouse ~lhcse actions also 

contributed to the injury. A fairer way to allocate the burdens of liability 

while protecting the innocent spouse is to require contribution betl<een the 

joint tortfeasors. These sections provide a means for doing so. 

Section 901 establishes the right of the third party tortfeasor to 

obtain contribution from the plaintiff's spouse. To give a negligent spouse 

-17-



c an equivalent right of contribution, Section 901 also permits a defendant 

spouse to ob-cain contribution from a third party tort feasor • 

Section 901 requires an adjudication that the negligence or misconduct 

of the defendant t s joint tortfeasor 1Tas a proximate cause of the injury 

before the right to contribution arises. To obtain an adjudication that is 

personally binding on the joint tortfeasor, the defendant must proceed 

against hiln by ercEs-ccu:pla1nt and see that he is properly served. See 

Section 905 and the Comment thereto. Usually the fault o£ the defendant and 

the fault of the contribution cross-defendant will be determined at the same 

time by the same judgment. But if the defendant t s cross-action is severed 

and tried separately, the showing required by Section 901 for an adjudication 

that the contribution cross-defendant is a jOint tortfeasor consists merely 

c of the judcment against the defendant and the fault of the contribution cross-

defendant. Section 901 does not permit a contest of the merits of the judg-

ment against the defendant in the trial of the cross-action. Cf. Zaragosa v. 

Craven, 33 Cal.2d 315, 202 P.2d 73 (1949)(nonparty spouse bound by judgment 

in action for personal in3uries brought by other spouse because of privity 

of interest in the damages sought). 

After the defendant has obtained a judgl!lent establishinG that the 

contribution cross-defendant is a joint tortfeasor; his right to contribution 

is governed by Sections 875-880 of -Ghe Code of Civil Procedure, relating to 

contribution among joint tortfeasors. Thus, for example, the right of 

contribution may be enforced only after the defendant has discharged the 

judgment or has paid more than his pro rata share. The pro rata share is 

determined by dividing the amount of the judgment among the total number of 

c tortfeasors; but where more than one person is liable solely for the tort 

-18. 
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of one of them--as in master-serva.'lt situations--they con-i;ribute one pro 

rata share. Consideration received for a release given to one joint tort

feasor reduces the amount the remaining tortfeasors have to contribute. 

And the enforcement procedure specified in Code of Civil Procedure Section 

878 is applicable. 

Under Section 901 the defendant malf be entitled to contribution even 

though the person from whom contribution is sought might not be independently 

liable for -:;he damage involved. For example, if the contribution crOSB

defendant has a good defense based on Vehicle Code Section 17158 (the guest 

statute) as against the plaintiff he may still be held liable for contribu

tion under Section 901. 
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905. A defendant's right to contribution under this chapter 

must be cla~ed, if at all, by cross-co~laint in the action brought 

by the plaintiff. The defendant L~y file a cross-complaint for 

contribution at the same time as his answer or within 100 days after 

the service of the plaintiff's complaint upon the defendant, whichever 
is later. The defendant may file a cross-ccmplaint thereafter by per

mission of the court. 
Comment. Section 905 provides that the right to contribution created 

by this chapter must be asserted by cross-co~laint. If the person claim-

ing contribution began the litigation as a plaintiff and seeks contribution 

far damages claimed by cross-complaint, Section 905 authorizes him to use a 

cross-complaint for contribution in response to the cross-ccmplaint far 

_ damages. 

The California courts previously have permitted the cross-co~laint to 

be used as the pleading device for securing eontribution. CitX_9L_~creJllento 

v. S~erior Court, 2.05 Cal. App.2d. 398, 23 Cal. Rptr. 43 (1962). Section 905 

requires the use of the cross-complaint so that all of the issues may be 

settled at the same time if it is possible to do so. If for some reason a 

joint trial would unduly delay the plaintiff's action--as, for example, if 

service could not be made on the contribution cross-defendant in time to 

permit a joint trial--or if far some other reason a joint trial "ould not 

be in the interest of justice, the court may order the actions severed. 

CODE CIV. FRCC. § 1048. See Roylance v. Doelger, 57 Cal.2d 255, 261-262, 

19 Cal. Rptr. 7, 368 P.2d 535 (1962). 

Under existing law a cross-ccmplaint must be filed lIith the answer unless 

the court grants pernission to file the cross-cowplaint subsequently. CODE 

CIV. PROC. § 442. Under Section 905, however, a cross-co~laint for 
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contribution may be filed as a matter of right within 100 days after the 

service cf the plaintiff's complaint on the defendant even though an 

answer was previously filed. This additional time is provided because 

it may not become apparent to a defendant within the brief period for 

filing an answer (10-30 days) that the case is one where a claim for con-

tribution may be asserted. As in the case of a cross-complaint filed 

under Section 442, Section 905 also permits a cross-complaint for contri-

bution to be filed after the time when it can be filed as a matter of 

right if the court permits. 

Inasmuch as no right to contribution accrues until the liability of 

the defendant has been adjudicated and he has paid more than his pro rata 

share of the judgment, there is no time limit on the right to file a 

cross-complaint for contribution other than the limitation prescribed in 

Section 905. A plaintiff's delay in filing his complaint for damages 

until the end of his limitations period will have no effect on the defen-

dant's right to file a cross-complaint for contribution within the time 

limits prescribed here. 
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c 9c6. For the purpose of service under Section 417 of a cross-

~omplaint for contribution under this chapter, the cause of action 

against the contribution cross-defendant is deemed to have arisen 

at the same time that the plaintiff's cause of action arose. 

Comment. Section 417 of the Code of Civil PrOcedure permits a personal. 

\ 
judgment to be rendered against a person llho is personally served outside 

the state if he was a resident of the state at the time of service, at the 

I time of the commencement of the action, or at the time the cause of action 
I 

arose .. Section 906 has been included in this chapter to eliminate any 

uncertainty concerning the time a cause of action for contribution arises 

far purposes of service under Section 417. Section 906 will permit personal. 

service of the cross-complaint outside the state if the cross-defendant was 

c a resident at the time the plaintiff's cause of action arose. 

c -22-
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907. Each party to the cross-action for contribution under 

this chapter has a right to a jury trial on the question "hether a 

negligent or >Trongful act or omission of the contribution cross

defendant >ras a proximate cause of the injury or damaGe to the 

plaintiff; 

Comment. If the contribution cross-defendant were a codefendant in 

the principal action, he wculd 1:6 entitled to a Jury trial cn the issue 

of his fault. Section 907 preserves his right to a jury trial on the 

issue of his fault where he is brought into the action by cross-complaint 

for contribution. After an adjudication that the contribution cross-defen

dant is a joint tortfeasor with the defendant, neither joint tortfeasor is 

entitled to a jury trial on the issue of contribution. Judgment for con

tribution is made upon motion after entry of the judgment determining that 

the parties are joint tortfeasors and after ~nt by one tcrtfeasor of 

more than his pro rata share of that judgment. CODE eN. FRCC. §§ 875 (c), 

878~ The court i6 required to administer the right to contribution "in 

accordance l'lith the principles of equity." CODE CN. PRCC. § 875(b). As 

the issues presented by a motion for a contribution judgment are equitable 

iSSues, there is no right to a jury trial on those issues. 
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908. Failure of a defendant to claim contribution in accordance 

with this chapter does not impair any right to contribution that ~ 

otherl1il!e exist. 

Comment. Section 908 is included to make it clear that a person 

named as a defendant does not forfeit his right to contribution under Code 

of Civil Procedure Sections 875-880 if a joint tortfeasor is named as a 

codefendant in the original action and he fails to cross-complain against 

his codefendant pursuant to this chapter. 

-24-

• 



c 

c 

c 

909. Subdivision (b) of Section 877 of the Code of Civil 

Procedure does not apply to the right to obtain contribution under 

this chapter. 

Comment. Section 877(b) of the Code of Civil Procedure provides that 

a rel.ease, dism:i.ssal, or covenant not to sue or not to enforce a judgment 

discharges the tortfeasor to whom it is given from all liability for a.u;y 

contribution to any other tortfeasors. The poJ.icy underlying this provision 

of the Code of Civil Procedure is to permit settlements to be made without 

the necessity for the concurrence of all of the tortfeasors. I/iJ.;hout such 

a provision, a plaintiff's settlement with one tortfeasor "ould. provide 

that tort feasor with no assurance that another tortfeasor ~Tould not seek 

contribution at a later time. Here, however, the close relationship of' the 

perties involved would encourase plaintiffs to give releases from liability, not 

for the purpose of bona fide settlement of a c;Lai.m. but merely for the puzj)ose 

of exactillG full compensation from the third party tortfeasor and dei'eatiDg 

his right of contribution. To permit such releases to defeat the third 

party's right of contribution under these sections would frustrate the 

purpose underlying this J.aw. Hence, the provisions of Code of Civil. Pro-

cedure Section 877(b) are made inapplicable to oontribution sought under 

this chapter. 
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910. There is no right to contribution under this chapter in 

favor of any person who intentionally injured the person killed or 

injured or intentione.lly damaged the property that vas d.amaged. 

COIIiIIlent. Section 910 m6¥ not be necessary. Section 875(d) provides: 

"There shall be no right of contribution in favor of any tortfeasor who 
. , 

has intentione.lly injured the injured person. TI Section 910, however, is 

included to make clear that this substantive provision in the chapter 

relating to joint judgment tortfeasors applies to the right of contribution 

under this chapter. Moreover, Section 910 applies to intentione.lly caused 

property damage, whereas Section 875(d) appears to apply only to intantiOD"""-

caused personal injuries. 
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SEC. 7. This act does not ccnfer cr i&~air any right cr defense 

arising out of any death or injury to person or property occurring 

prior to the effective date of this act. 

Comment. This act changes the nature of personal injury damages fram 

separate to community property. It also creates a contribution liability 

on tbe part of a person who may have been previously immune from liability 

for his conduct. In order to avoid making any change in rights that may 

bave became vested under the prior law, therefore, the act is made 

inapplicable to causes of action arising out of injuries occurring prior 

to the effective date of the act. 
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An act to amend Section 171c of the Civil Code, relating to community 

property. 

The people of the State of California do enact as follows: 

SECTIOI{ 1. Section 171c of the CiVil Code is amended to read: 

171c. IJotwithstanding the provisions of Sections 16la and 172 

of this code, aBa-Se9Beet-te-tke-,pev~BiBRB-Bi-8eetieBs-184-aaa-l'9 

ei-ta~s-sBae, the wife has the management , ~ control aBi-4i~B8it~BR1 

etkeF-taaB-testameRtar,y-exe~t-as-BtkeFWise-,eEmittei-9y-law, of ~ 

community personal property aBBeY earned by her , and the community 

personal property received by her as ~es for personal injuries 

suffered by her, until it is cOD'Jllingled with .;.tael' community property 

subject to the management and control of the husband, except that the 

hus'oam, !tay use such eOIlllluni ty prOpel~'GY received as daLJages to pw for 

8!penses ineurred by reason of the ITife's personal inj\!XieD and to re~ 

1mburse his sefarate property or the eClrf1unity proper'Gy "subject to his 

manaGement and control for expenses paiS by reason or "G:1e vUe's personal 

injuries .• 

t.Ml' .... g of the ccmmunity property under her management and control", or 

dispose of the same without a valuable ccnsiderationj'l1ithout the -written 

consent of the hus"tand, The wife may not make a testamentary dispositiOl! 

of such ccumunity property except as otherwise permitted by law, 

This section shall not be construed as making sue" li,"a";-

earnings or damages the separate property of the wife, nor as changing 

-25-



c 

c 

c 

the respective interests of the husband and wife in such mesey 

community property , as defined in Section 161a of this code. 

Comment. Prior to 1957, Section 171c provided that the wife had the 

right to manage and control her personal injury damages. When Section 

163.5 was enacted .to make such damages separate instead of camnunity 

property, the provisions of Section 171c giving the wife the control over 

her personal injury damages were deleted. As the amendment of Section 163.5 

again makes personal injury damages c~un1ty property instead of separate, 

Section 171c is amended to restore the provisions relating to the wife's 

right to manage her personal injury damages. 

The personal injury damages covered by Section 171c are only those 

damages received as community property, DamlIges received by the wife from 

her husband are separate property under Section 163.5; hence, Section 171c 

does not give the husband any right of reimbursement from those damages. 

Section 171c has been revised to refer to "personal property" instead 

of "money." This change is designed to eliminate the uncertainty that 

existed under the former language concerning the nature of earnings and 

damages that were not in the form of cash. The husband, of course, retains 

the right to manage and control the camnuni ty real property under Section 

172a. 

The reference to Sections 164 and 169 has been deleted as unnecessary; 

neither section is concerned with the right to manage and control community 

property. 
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SEC. 2. This act shall become effective only if Senate 

Bill No. ___ is enacted by the Legislature at its 1967 Regular 

Session, and in such case this act shall take effect at the same 

time that senate Bill No. __ takes effect. 

Irote: The bill referred to is the first of the two proposed measures 

contained in this tentative recommendation. 

-30-

I 

J 


