#62(L) 8/3/66
Memorandum 66-47
Subject: Study 62(L) - Vehicle Code Section 17150 and Related Statutes

The attached recommendation is presented for your approval prior
0 printing., The recommended legisiation was approved at the last meeting
for printing. We have revised the recommendation and comments to reflect
changes suggested by members of the Commission.

We hope that you will have time to read the recommendation prior
t0 the meeting so that this matter can be handled expeditiously.

We plan to have the pamphlet printed after the August meeting and
we hope to have the printed pamphlet available late in September. The
research study will be photo-offset in the pamphlet from the artiele
printed in the Stanford Iaw Review.

Repectfully submitted,

Joseph B. Harvey
Asgistant Executive Secretary
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RECOMMENDATION
of the
CALYFORNIA LAY REVISION COMMISSION
relating to
VEHICLE CODE SECTICN 17150 AND RELATED SECTICNS

BACKGROUND

In 1957, the Legislature directed the Law Revislon Commission to
make & study to determine whether damages swarded to a married person
for personal injuries should be separate or community property. The
underiying reascn for the study was that undexr the then existing law
the right of a married person to recover dameges vhen the other spouse
vas also negligent turned in Jarge part on the neture of the property
interests in the award, Prior to the enactment of Civii Code Section

163.5 in 1957, demages awarded for a personal injury to & married person
were comminlity property. Therefore, if an injury to a married person
resulted frem theé concurrent negligence of that pei‘son'g spcuse and ;
third party, the injured person was not permitted to recover demages; for

to allow recovery would permit the negligent spouse, in effect, to re-
cover for his own negligent act, Section 163.5 of the Civil Code pro-
vides that damages awarded to & married person for personal injuries are
the separate property of the‘ injured spouse, thereby preventling any
imputation of the contributory negligence of one spouse to the other
based on the property interests in the award. Sectlon 163.5 has created
other problems, however, which required the Commission to proceed with

the study directed by the legislature. See Recommendation and Study

Relating to Whether Demages for Perscnal Injury %o & Married Person

Should be Separate or Cammmity Property, 8 CAL, LAl REVISION COMM'E,

REP,, REC, & STUDIES (1966-6T). _
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During the course of its study, the Commission realized that any
recommendation it might make concerning the nature of the property
interests in a personal inlury damege award to a meirried perscn would
not solve the problem that existed, for many if not most actions for
damages in which the contributory negligence of a spouse is a factor
arise out of vehicle sceldents. Under Vehicle Code Section 17150, the
contributory negligence of a person operating a vehicle with the permis-
sion of the owner is imputed to the owrer, with the result that the
nature of the property Iinterests in the vehiecle involved in an accident
causing personal injuries can be determinstive on the issue of imputed
contributory negligence between spouses regerdlese of thelr ilnterests
in any damages awerded, Therefore, the Commission sought and was granted
authority in 1962 to study whether Vehicle Code Section 17150 should be
revised or repesled inscfar as it imputes the contributory negligeace of

the driver of a vehiecle to its ovmer.

The Commission's study of imputed negligence under Vehicle Code Section
17150 revealed other sections involving the same problem, Moreover, the study
revealed important defects in these and other sections involving relszted
problems, for consideration of the policies underlying imputed contributory
negligence necessarily involved consideration of the extent to which a
vehicle owner should be responsible for damages resuiting from the operation
of the vehicle by another., The 1965 Legislature, therefore, extended
the Commission's authority to consider all relevant aspects of Vahi cle
Code Section 17150 and related sections.

RECOMMENDAT IO

Vicarious liability of vehicle owners, bailees, and estate representatives

Vehicle Code Section 17150 now provides that a vehicle owner is liable
for the damages caused by the "negligence” of a person operating his vehicle
with his permission. Vehicle bailees end estate representatives are

subjected to similar liability by Sections L7154 and 17159, Section 17150
.



(that 1s, the statute that is now codified as Section 17150) was enacted to
-prmride the public with protection against the "growing menace of death or

injury in the operation of motor vehicles" by the "financially irresponsible.”
~ See Bayless v, Mull, 50 Cal, App.2d 66, 69-T1, 122 P.2d 608 (1942), The

section was based on the view that an automobile is "a dangerous instrumentality
+ + o in the hands of an incompetent or irresponsible driver,” Ibid,

But the section's limitation of the owner's vicarious lisbility to cases
involving "negligence” and ihec narrow construction by the courts of the term
"negligence" have madc the secticn inappliceble in cases vhere the reason that
geve rise to its emactment 1s ¢f greatest force. Under existing law, the section

is inapplicasble when the coperator 1s gullty of wilful misconduct or drives
while intexicated. Weber v, Pinyan, 9 Cal,2d 226, 70 P,2d 183 (1937)

{intoxication and wilful misconduct in attempting to embrace passenger);

-
e

=" conduct in disregarding boulevard stop sign and entering intersection at

Jones v, Ayers, 212 Cal. App.2d 646, 28 Cal, Rptr, 223 (1962)(wilful mis-

e

high speed); Btober v, Halsey, 88 Cal. App,2d 660, 199 P,2d 318 (1948)

{intoxication and wilful misconduct in driving at high speed and remeving
hands from steering wheel), 1In rare cases, a person injured as a result of the
operator's wilful misconduct or intoxication can recover from the owner on the
theory that the owner negligently entrusted the operater with the vehicle.

Benton v. Sloss, 38 Cal.2d 399, 240 P.2d 575 (19523. But in the absence of

such proof, the owner is immune from liability for injuries caused by the
wilful misconduet or intoxication of the operater.

Thus, an owner may be held liable under Section 17150 for the simple
negligence of an operator, but, Incongrucusly, ha is immune from liability for

the wilful misconduct or intoxication of an operator. The mere irresponsible
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the operator, the more difficult it is to impose liability on the persen
who provided the cperator with the vehicle grd the less financial protection
the public has agalnst Injurles caused by the cperator,

The courts have reached the results indicated sbove by construing the

word "negligence" narrowly to exclude "wilful misconduct.” Weber v, Pinyan,

9 Cal.2d 226, 70 P.2d 183 (1937)., The term "wilful misconduct” does not
appear in Section 17150, ‘The term is used in Section 17158 to describe the
kind of conduct for which an operator iz liable to his guest. HNevertheless,
the courts have held that the terms sre mutuelly exclugive and that an owner
cannot be held lisble under Section 17150 for an operator's conduct ttat

constitutes "wilful misconduct™ under Section 17158, Benton v. Sloss,

38 Cal.2d 399, 2k0 P.24 575; Weber v, Pinyan, 9 Cal.2d 226, 70 P.2d 183 (1937);

Jones v, Ayers, 212 Cal. App.2d 646, 28 Cal. Rptr. 223 (1963); Stober v,

Halsey, 88 Cal. App.2d 660, 199 P.2d 318 (1948),
To treat the terms a3 mutually exclusive disregards the diverse purpecses
underlying the two sections, Section 17158 is designed to prevent collusive

or fraudulent suits. FPEmery v. Emery, 45 Cal,2d 421, 289 P.2d4 218 (1955);

Ahlgren v. Ahlgren, 185 Cal. App.2d 216, 8 Cal, Bptr. 218 (1960). Section

17150 is designed to protect third persons against the improper use of

automebiles by financially irresponsibdle persons. Bayless v. Mull, 50 Cal. App.2d

66, 122 P.2d 608 {1942). To shield himself from liability, the owner must
either make sure that his driver is finencially responsible or obtain
insurance against his own potential lisbility. The exclusion of "wilful
misconduct” from Section 17150 tends to defeat the purpese for which the
gsection was enacted, for the innocent third person in a "wilful misconduct"
case cannot look to the owner for relief, and it may be that the operator!s
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conduct cannct be covered by insurance because of the restrictions of

Insurance Code Section 533, See Escobedo v, Travelers Ins. Co., 227 Cal.

App.2d 353, 38 Cal. Rptr. 645 (1964); Escobeds v, Travelers Ins, Co., 197

Cal, App.2d 118, 17 Cal. ‘Rptr. 219 (1961). Thus, third persons are provided
by Section 17150 with the least protection sgaingt financigl loas in the

very cases where danger of death or injury is greatest.

Recent cases interpreting "wilful misconduct" under Section 17158 will
accentuate the problem if there continues to be an immunity from liability

under Section 17150 for such conduct., The term "wilful misconduct”

as used in the guest statube has been interpreted as including conduct
virtuelly indistinguishable from negligence, For example, in Reuther
ve Viall, 62 Cal.2d 470, L2 Cal. Rptr. 456, 398 P.24 792 {1965), the conduct
described hereafter wes held to be "wilful misconduct”: The Reuthers and
the Vialls were neighbors and friends. The Viall autcmobile was being used
after a joint outing to return the Reuther's baby sitter to her home. Two
small children of the Reuthers were in the car as well as the deferdant's
small daughter. The heat element of the cigaret lighter fell to the floor of
the automobile, and Mrs. Viall, the driver, took her eyes off the road for
a brief time and bent doyn to pick up the lighter. The car crossed the
center line and collided with another automobile,

Of cowrse, Mrs., Viell's acticn was misconduct-~-she shpuld not have
taken her eyes off the road, And, of course, her misconduct was wilful,
But if this is wilful misconduct, much of what has been consldered negligence
can be characterized as wilful misconduct. HNegligence frequently involves
the wilful deoing of some act when a reasongble person should be able to
foresee that some harm will result therefrom. A person may wilfully drive
too Past, roll through a stop sign, look away from the road, ete., BSuch
misconduct is vsually wilful and, under the Reuther case, may subject =
driver to liability to a guest. BSuch an 1nterpretation of the gueat statute
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seems to reflect a judicial propensity to construe it as being inapplicable
vhenever possible in order that a guest injured by the misconduct of another
nmight be ccrpensated. But to carry over such an interpretation of "wilful
misconduct” to Section 17150 and deny an owner®s vicarious liability when the

driver'’s conduet is of o sinilar charccter weuld virtually nullify the section.

Sections 17707 and 17708 of the Vehicle Code make certain persons
(parents and signatories to drivers license applications) 1liable for damages
caused by minors in the operation of vehicles. As originally enacted, these

sections created vicarious lisbility only for negligence. Gimenez v, Rissen,

12 Cal, App.2d 152, 55 P.2d 292 (1936). When it beceme epparent that the
sections provided no vicarious responsibility for the kinds of irresponsible
driving that minors are mpt to engage in, the sections were amended

to provide for vicarious liability for wilful misconduct as well as negligence.

See Gimenez v. Rissen, supra.

The Commission recommends a similar revision of the ownership lliability

provisions of the Vehiecle Code.

Imputed contributory negligence

Vehicle Code Section 17150 providea that the owmer of a vehicle who
permits it to be operated by ancther is liable for eny injury caused by the
negligence of the operator. Moreover, the negligence of the operator is
imputed to the owner for all purposes of civil damages, thus barring the
owner from recovering damages from a negligent third party if the operator was
also negligent. Similar imputation provisions appear in Sections 17154,
17159, and 17708 of the Vehicle Code.

The provision of Vehicle Code Section 17150 that imputes the contributory

negligence of & driver to the owner of the vehicle was added to the Califrrnia
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law in 1937. Cal. Stats.1937, Ch. 840, § 1. From that time until Vehicle
Code Section 171581 (the guest statute) was amended in 1961, this provision
mersly prohlbited the owner from recovering from the negligent third party.

It did not affect his remedy against the negligent operator. Thus, in effect,
it forced an owner who was injured by the concurring regligence of his driver
end a third party %o obtain his relief in damages from his driver alone. At
a time when contribution between tortfeasors was unknown to the law, the
choice thus forced upon an owner of a vehicle was not an unreasonable one.

If the owner were not forced to recover his demages from the driver vhom

he selected, he probably would look only to the third party for relief
regardless of the relative fault of the parties. By barring the remedy agai-.t
the third party, the law prevented the owner from showing such favoritism,
Since he selected the driver, the law required him to bear the risk of the
driver's negligence and ability to respond in damages.

An amendment to the guest statute in 1961, however, has deprived an
owner of his right to recover from his driver damasges for personal injuries
caused while the owner is riding as a guest.ih his own car. The policy
underlying the guest statute--to prevent collusive sults--1s undoubtedly as
spplicable to owners riding as guests as it is to others riding as guests;
but the amehdment has deprived the innocent owner of his only remedy for
personal injuries caused by the concurring negligence of his driver and a

third party.

laection 17158 provides:
17158, No person riding in or occupying & vehicle owned by him
and driven by another person with his permiszsion and no person who as
a guest accepts a ride in any vehicle upon a highway without glving
compensation for such ride, nor any other person, has any right of
action for civil damages against the driver of the wehicle or agalnst
any other person legally liable for the conduct of the driver on account
of personal injury to or the death of the guest during the ride, unless
the plaintiff in any such action establishes that the injury or death
proximately resulted from the intoxication or wilful misconduct of the
driver.
_7...
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Repeal ¢f tke provision of Section L7150 that imputes contributory
negligence from operator to owner would restore the owner's right to recover
frem the negligent third party. This, however, would force the third party
to bear the whole loss that his negligence caused only in part,

Within recent years California has abandoned the trediticnal common law
view that there ig no contribution hetween tortfeasors. The contribution
principle seems to be a fairer one than to require one tortfeasor to bear the
entire loss caused only partially by his rayic, Applied to the case where
an owner is injured by the concurring negligence of his driver and a third
party, the principle of contribution offers a means for providing the owner
with relief, preventing collusive suits between owners and coperators, and
requiring both the negligent third party and the driver to share the burdsn of
liability arising from thelr concurrent wrongful actions.

Accordingly, the Commission reccumends the repesl of the provisions of
the Vehicle Code that permit a third party tortfeasor to escape lisbility
to an innocent owner because of the contributory negligence of the owner's
driver. Instead, the third party tortfeasor, when sued by the owner, should
have the right to join the operator as a party to the litigation, and if both
are Tound guilty of misconduct contributing to the injury, the. third party
should have a right to contribution from the operator in accordance with the
existing statute providing for contribution between tortfeasors., ©See CODE
c1v, PROC. §§ B75-880.

It is recommended that sn operator be required to contribute when he is
guilty of any negligent or wrongful act or omission in the operation of the

vehicle, The third party tortfeasor, however, as under the existing contribu-

tion statute, should not be permitted to cbtain contribution if he intentionally

caused the injury or damage.
-8-




RECOMMEINDED LEGISLATION

The Commission's recommendations would be effectuated by enactment of
the following measure:

An sct to amend Sections 17150, 17151, 17152, 17153, 1715%, 17155,

17156, 17159, 17707, 17708, 17709, 17710, and 17714 of tke Vehicle

Code, to add a new chapter hesding inmedistely preceding Section 875

of, and to add Chapter 2 (commencing with Section 900) to Title 11

of Parc 2 of, the Code of Civil Procedure, relating to liebility

arising out of the operation of vehicles.

The people of the State of California do enact as follows:

SECTION 1, Section 17150 of the Vehilele Code is amended to read:
17150. Every. owner of a motor vehicle is liable and responsible
for ske death &fF or injury to person or property resulting from

regiizense & negligent or wrongful act or omission in the operation

of the motor vehicle, in the business of the owner or otherwise, by
any person usling or operating the same with the permissicn, express
or implied, of the cwner jy-and-the-negiigenes-of-such-personr-chati-be

imputed -to-the-owrer-£for-all-purpeses-af-eivil-damager.,

Comment. Under the prior language of Sectiom 17150, a vehicle owner
was not liable for injuries caused by the vilful misconduct or intoxication

of the operator, Weber v, Pinyan, 9 Cal.2d 226, TO P.2d 183 (1937); Jones

v. Ayers, 212 Cal, App.2d 646, 28 Cal. Rptr. 223 (1963); Stober v. Halsey,

88 Cal. App.2d 660, 199 P,2d 318 (1948). Under Section 17150 as amended,
a vehicle ovmer will be liagble (within the statutory limits prescribed by
Section 17151) for the damages caused by the wilful misconduct or intoxica-
tion of an operatcor using the vehicle with the owner's permission.

The last clause of Bection 17150 has Leen deleted because it, together

with Section 17158, prevents an innocent vehicle owner from recovering any
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damages for a personal injury caused by the concurring negligence of his

driver and & third party. Instesd of barring an owner's cause of action

in such a case, he is permitted to recover his demeges from the negligent
third party who, In turn, can cbiain contribution from the negligent

cperator under Sections 900-G10 of the Code of Civil Procedure.,



SEC. 2. Section 17151 of the Vehicle Code is amended to read:

17151. The liability of an owner, bailee of an owner, or personal
representative of a decedent fey-impuied-negligenee imposed by this chapter

";- and not arising through the relationship of principal and agent or master

and servant is limited to the amount of ten thousand dollars ($10,000) for
the death of or inJury to one person in any cne accident and, subject to
the limit as to one person, is limited to the amount of twenty thousand
dollars {$20,000) for the death of or injury to more than one person in any
one asccident and is limited to the amount of five thousand dollars ($5,000)

for damage to property of others in any one accident.

P

Corment. This cmendment mersly conforms the section to Section 17150 as

amended.

(N
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SEG., 3. Section 17152 of the Vehicle Code is amended to read:

17152, 1In any action against an owner, bailee of any owner,
or personal. represenfative of a decedent on account of Zmpused
Regligenee-as llsbility imposed by Sections 17150, 17154, or 17159

for the negligent or wrongful act or omission of the operator of

the a vehicle whese-negiligenee-:8-imputed-to-the-cwnery-baitee-of

BE-SWHEF 5 -eF-persenal -represehtabtve-osf -a-deeedent , the operastor

shall be made a party defendant if verseral service of process can

be had-upen-the-gperater-within~this-State made in a mammer suffi-

cient to sepure personal Jurisdiction over the operator . Upon

recovery of Judgment, recourse shall first be had against the

property of the operator so served.

Comment, This amendment conforms the section to Section 17150 as
amended. It alzo requires that the operaicr be made a party if |
perscnal jurisdicticn cver him can be obtained in any manner., Code of Civil
Procedure Section 417 and Vehicle Code Sections 1T450-1TLE3 prescribe various
ways in which perscnal jurisdietion can be secured other than by personal

service within the state,
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SEC. k. -Section 17153 of the Vehicle Code is amended to read:

17153. If there is recovery under this chapter against an owner, bailee
of an owner, or personhal representative of a decedent based-en-impuked
negligenee, the owner, bailee of an owner, or porsonal representative of a
decedent is subrogated to all the rights of the person injured or whose property
hag been Injured and fay rocover from the operator the total amount of any
Judgment and costs recovered agalnst the owner, tallee of an owner or personal

representative of a decedent. .

Comment. This amendment merely conforrms the secticon to Section 17150 as

amended,

~)3- i



&

SEC. 5. Section 17154 of the Vehicle Code is amended to read:

17154. If the ballee of an owner with the permission, express or
implied, of the owner permits another to operate the motor vehicle of
the owner, then the bailee and the driver shell both be deemed operators
of the vehicle of the owner within the meaning of Sections 17152 and
17153.

Every ballee of a motor vehicle is liable and responsible for she
death 8f or injury to person or property resulting from negligesee a

negligent or wrongful act or omission in the operation of the motor vehicle,

in the business of the bailee or ctherwise, by any person using or operating
the same with the permigsion, express or implied of the bailee y-snd-ihe
Begligenee-of-fuch-person-shail-be-inputed-so-the-baitee-for-ail-purpeses

of-eivil-dareges .

Comment. This amendment to Secvion 1?15% is in substance the same as the

amendment to Seckion 17150. See the Comment to Sectiom 17150.

.
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SEC. 6. Section 17155 of the Vehicle Code is amended to read:

17155. Where two or more persons are injured or killed in one
accident, the owner, bailee of an owner, or personal representative of a
decedent may settle and pay any bona fide claims for damages arising out of
personal injuries or death, whether reduced to judgment or not, and the pay-
ments shall diminlsh to the extent thereof such perscn's total liability on
account of the accident. Payments aggregating the full sum of twenty
thousand dollars ($20,000) shall extingulsh all liability of the owmer,
bailee of an owner, or personsl representative of a decedent for death or
perscnal injury arising out of the accident which exista by-reaser-ef
imputed-negiigeneey pursuant to this chapter, and did not arise through the

segdipenee negligent or wrongful act or omission of the owner, bailee cof an

owner, or personal representative of a decedent nor through the relationship

of principal and agent or master and servant.

Corrent. This arendment merely conforms the scetion to Section 17150 as

amended.
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SEC. 7. Section 17156 of the Vehicle Code is amended to reed:

17156. If a motor vehicle is sold under a contract of conditional
sale whereby the title to such motor vehicle remains in the vendor, such
vendor or his essignee shall not be deemed an owner within the provisions
of this chapter reisiing-te-impused-negligenee, but the vendee or hie
assignee shell be deemed the owner notwithstanding the terms of such
contract, until the vendor or his assipgnee retake possession of the motor
vehilcle. A chattel mortgagee of & motor vehicle out of possession is not

an owner Wwithinthe provisions of this chapter relaiimg-teo-imputed-megligeres |,

Comment.  This amendment merely conforms the seetion to Section 17150 as

amended.
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SEC. 3. Section 17159 of the Vehicle Code is amended to read:

17153. Every person who is a personal representative of a decedent who-_
has control or possession of a motor vehicle subject to administration for
the purpose of administration of an estate is, during the period of such
sdministration, or until the wvehicle has been distributed under order of the
court or he has complied with the requirements of subdivision (a) or (b) of
Section 5602, liable and responsible for ke death =#F or injury to person

or property resulting from megliperze a hegligent or wrongful act or omiesion

in the operation of the motor vehicle by any person using or cperating the
same with the permission, express or implied, of the personal representative ¢
and-the-negligence-of-suech-person-shali-be-ippuied-to-the-personsl-represessa~

sive~for-all-purpeses-of-eivii-dawgges .

Cormment. This amendment te Secction 17159 is in substance the same as the

amendment to Section 17150. See the Comment to Section 17150. T
—
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SEC, 9. Section 17707 of the Vehicle Code iz amended to read:

17707. Any civil liability of & minor arising out of his driving a
motor vehicle upon a highway during his minority is hereby lmposed upon
the person who signed and verified the application of the minor for a license
and the person shall be jolntly and severally liable with the mincr for any
damages proximately resulting from the megligeree-eor-wilful.migeondues

negligent or wrongful act or omission of the minor in driving & motor vehicle,

except that an employer signing the application shall be subject to the
provisions of this section only if an unrestricted driver's license has been

issued to the mincr pursuant to the employer's written authorization.

Comment. This amendment o Section 17707 merely substitutes the term

that has been used in Vehlcle Code Section 17001 and in Sections 17150-17159

“for that which now appears in Section 17707. The substitution has been made

in order to make clear that the same meaning is intended. 1o substantive

changs is made by the revision.
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SEC. 38. Section 17708 of the Vehicle Code 1s amended to read:

I7708. Any civil 1iability megligenee-apr-wWilful-migesndueds of a minor,

vhether licensed or not under this code, arising out of his 28 driving a

motor vehicle upon a highway with the exprese or implled permission of the
parents or the person or guardian having custody of the minor shail-be

drpuied-se, 1is hereby imposed upon the parents, person, or guardian, fer-aild

puypeces-ef-eivil-dapages and the parents, person, or guerdian shall be
Jointly and severally liable with the minor for any damages proximately

resulting from the megligence-er-wilful-miocesndues negligent or wrongful act

or cmission of the minor in driving a motor vehicle .

Comment. The same reascns vhich justify the deletion of the provisions
for imputed contributory negligence from Section 17150 Jjustify the removal
of the similar provisions from Section 17708. The language of the section

bas been revised to conform to that used ig Section 17707.
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SEC, 11, Bection 17709 of the Vehicle Code is amended {to read:
17709. HNo persoh, or group of persons collectively , %c-wheéR -peg-
tiEenen-er-wiiliful~- nigeondwet-is-inputad shall incur lisbility for

a minor's negligent or wrongful act or cmission under Sections 17707

and 17708 in any amount exceeding ten thousand dollars ($10,000) for
injury to or death of one person as a result of any cne accident or,
subject to the limit as to one person, exceeding twenty thousand
dollars ($20,000) for injury to or death of all persons as a result
of any one accident or exceeding five thousand dollars ($5,000} for

damage to property of others as a result of any one aceident.

Comment, This amendment merely conforms the section to Sections 17707

and 17708 as amended.



()

8E2, 12, BSection 17710 of the Vehicle Code is amended to read:
17710, Hegtigeree-sr-wilful-misesndret-skall-nos-be-imputed-t8

The perscn signing a minor's application for a license is not liable

under this chapter for a negligent or wrongful act or omission of

the minor committed when the minor is acting as the agent or servant

of any person.,

Comment. This amendment merely conforms the section to Section

17707 as amended.
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SEC. 13. ©Section 17714 of the Vehicle Code ig amended to read:
17714, In the event, in one or more actioms, judgment 1s rendered

against a defendant under this chapter based upon the negligent or wrongful

act or omlssion of & minor in the megiigers® operation of a vehicle by-a

marer, and also by reason of such act or omission megligense rendered

agalnst such defendant under Article 2 (commencing with Section 17150) of
Chapter 1 of Division 9, then such judgment or jpydgments shall be cumulstive

but recovery shall he limited to the amount specified in Section 17709.

Comment. Tois amendrent merely conforms the secticn.to Szctions 17707 and

17708 as amended.
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50C. 14, A new chepter heaeding is added inmediately preceding

Seetion 875 of the Code of Civil Procedure, to resd:

CHAFTER 1. CONTRIBUTION AMONG JOINT JUDGMENT TORTFEASCRS

SEC. 15. Chapter 2 (commencing with Section 900) is added to
Title 11 of Pert 2 of the Code of Civil Procedure, to read:

CHAFTER 2. CONTRIBUTION IN PARTICULAR CASES

900, A4s used in this chapter:

{a) "Plaintiff" means a person vho recovers or seeks to re-
cover a gmoney Judgment in a tort action for death or injury to
person or property.

(b) "Defendsnt” memans a person against whom a money judgment
is rendered or sought in & tort acticon for death or injwry to
person or property.

{¢) "Contribution cross-defendant’ means a person against
whon a defendant has filed a croess-complaint for contribution in

accordance with this chapter.

Comment, The definitions in Seetion 900 are designed to simplify
reference in the remainder of the chapter, The definition of "plaintiff"
includes a cross-complalnent if the eross-ccmplalvent recovers or seeks tort
demages upon his cross-complaint. Similarly, the defined term "defendant"
includes a cross-defendant against whom a tort judgment has heen rendered
or is sought. The "defendant" may actually be the party who initiated the
action, ‘'Contribution eross-defendant” means anyone from vhem contribution
is sought by means of a cross-cotpleint under this chapter, The contribu-

tion cross-defendant mgy, but need not, be a new party to the action.
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902. If a money judgment iz rendered against a defendant in
a tort action for desth or injury to person or property arising out
of the cperation of a motor vehicle, a contribution cross-defendant,
whether or not liable to the plaintiff, shall be deemed to be a
Jjoint tortfeasor judgment debtor and liable to make contribution in
accordance with Title 11 {commencing with Section 875) of Part 2
of the Code of Civil Procedure where:

(a) The contribution cross~defendant was the operator of the
vehicle;

() The plaintiff is a person who is made liable for the
negligent or wrongful act or omission of the cperator under Section
17150, 17154, 17159, 17707, or 17708 of the Vehicle Code; and

{¢) A negligent or wrongful act or omission of the operator
in the operation of the motor wehicle is adjudged to have been a

proximate cause of the death or injury.

Corment, Sections G00-910 are added to the Code of Civil Procedure to
permit a defendant who is held lisble to an owner of a vehicle, or to some
pther perscn ¥bo is nade statutorily lisble for the cernduct of the vehicle's
operator, to obtain contribution from the operator if he can establish that
the injury was caused by the cperator's concurring negligence or wrongdoing.

Until 1961, the provision of Section 17150 that imputes an operator's
negligence to the vehicle owner limited the remedies available to an owner
who was injured by the concurring negligence of a third party and the vehicle
cperator to damages from the operator alone, The imputed contributory
negligence of the ‘operator barred the owner's remedy against the negligent
third party. 1In 1961, Section 17158 {the guest statute) was amended to
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deprive the owner of his remedy against the operator, leaving him with no
remedy for his torticusly inflicted personal injuries,

A fairer way to achieve the guest statute's purpose of guarding against
fraudulent claims while still providing the innccent cwner with a remedy for
his injuries is to require contribution between the joint tortfeasors. These
sectionhs provide a means for doing so.

Section 902 establishes the right of the third party tortfeasor to
obtain contribution from the cperator whose misconduct contributed to the

owner-plaintiff's loss, Under Section 902, a right of contribution can arise

only if the third party tortfeasor is held to be liable to tne plaintiff.
In those instances where the contributory negligence or contributory wrong-
doing of the operator is imputed to the plaintiff--as in master-servant
situations-~the third party is not liable to the plaintify and, hence, no
question of contribution can arise. Thus, Section 902 can apply only where
the relaticnship of master-servant d41d not exist between the plaintiff and
the coperator Ilnsofar as the operator’s acis were concerned.

Under Section 902, if the defendant (the third party tortfeasor) is held lia;
ble, he is entitled to contribution frem the operator in the event that the opera-
tor's negligence or misconduct 1§ adjudged to have been a proximate cause of the
injury involved in the case, To obtain an adjudication that is personally
binding on the operator, the defendant must proceed against the operator by
cross-complaint and see that he is properly served. See Section 905 and
the Comment thereto. Usuelly the fault of the defendant and the fault of the

operator will be determined at the same time and by the same judgment. But
if the derendant's cross-action against the operator is severed from the
plaintiff’s action end tried separately, the showing required by Section

9 for an adjudicatlon that the operator is g Joint tortlfeasor consists
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merely of the judgment against the defendant and the fault of the operator.
Section 902 does not permit a contest of the merits of the judgmwent against
the defendant in the trial of the cross-asction.

After the defendant has obtained a judgment esteblishing that the
operator is a joint tortfeasor, his right to contribution is governed by
Sections 875-880 of the Code of Civil Procedure, relating to contribution
among joint Bortfeasors, Thus, for example, the right of contribution may be
enforced only after the tortfeasor bas discharged the judgment or has paid more
than his pro rata share., The pro rata share is determined by dividing
the amount of the judgment among the total number of tortfeasors; but where
more than one person is liable sclely for the tort of one of them--as in
master-servant situatione--they contrihute one pro rata share. Consideration
received for a release given to one joint tortfeasor reduces the amount the
remaining tortfeasors have to contrifute. And the enforcement procedure
specified in Code of Civil Procedure Section 878 is applicable.

Uonder Section 302 the defendant 1s entitled to contribution from the
operator even though the operator mighl not be independently liable to the
plaintiff. For example, if the operator has a good defense based on Vehicle Code
Section 17158 (the guest statute) as against the owner, he may still be held liable
for contribution under Section gQp, The poliey underlying Vehicle Code
Section 17158 is to prevent collusive suits between the owner and the
operator by which an insurance company can be defrauded. The reasons justify-
ing Section 17158 are inmapplicable when the operator's negligence is sought ——— =
to be established by a third party who would be liable for all of the
damage if the operator’s concurring negligence or misconduct were not
established. The third pariy and the operator are true adversaries and
there 1s littie possibility of collusion between them.
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903. If a money judgment is rendered against a defendsnt in
a tort action for death or injury to perscn or property arising out
of the operation of a motor vehicle by the defendant, a contributicn
cross-defendant, whether or not 1liable to the plaintiff, shall be
deemed to be a joint tortfeasor judgment debtor and liable to make
contribution in accordance with Title 11 (commencing with Section 875)
of Part 2 of the Code of Civil Procedure where:

{a) The plaintiff is a person who is made liable for the negligent
or wrongful sct or omission of the defendent In the operation of the
motor vehicle under Section 17150, 1715&, 17159, 17707, or 17708 of
the Vehicle Codej and

{b) A negligent or wrongful act or omission of the contribution
cross-defendent is adjudged to have been a proximate cause of the death

or Injury.

Comment. BSection 902 establishes the right of a judgment tortfeasor to
obtain contrivution from a vehicle operator whose concurring negligence or
wrongdoing was a proximate cause of the damage or injury and the plaintiff
is a person who is made liable by the Vehicle Code for the conduct of the
vehicle operator. Section 903 is designed to give an cperator an
equivelent right of contribution from a third party tortfeasor in those cases
where, despite the guest statute (VEH, CODE § 17158), the operator may be held
ljable to a person who by statute is mede vicariously lisble for his mis-

cenduct. But see Seetion 910,
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905. A defendant's right to contribution under this chapter
must be claimed, if at all, by cross-complaint in the action brought
by the plaintiff. The defendant may file a crose-complaint for
centribution at the same time as his answer or within 100 days after
the service of the plaintiff's complaint upon the defendant, which-
ever is later. The defendant mey file a cross-complaint thereafter
by permission of the court.

Comment. Section 905 provides that the right to contribution created
by this chepter must be asserted by cross-complaint. If the perscon claim-
ing contribution began the litigation as a plaintiff and seeks contribu-
tion for damages claimed by cross-complaint, Section 905 authorizes him
to use a cross-complaint for contribution in response to the cross-
complaint for damages.

The California courts previously have permitted the cross-complaint
to be used as the pleading device for securing contribution. Gitz of

‘Sacramento v. Superior Court, 205 Cal. App.2d 398, 23 Cal. Rptr. 43 {1962).

Section 905 requires the use of the cross-ccmplaint so that all of the
issues may be settled at the same time if it is possible to do so0, If
for some reason a Joint trial would unduly delay the plaintiff's action--
ag, for example, if service could not be made on the contribution cross-
defendant in time to permit 8 joint trial--or if for some other reason a i
Joint trial would not be In the interest of Justice, the court may order

the actions severed. CODE CIV, PROC. § 1048. See Roylance v. Doelger,

57 Cal.2d 255, 261-262, 19 Cal. Rptr. 7, 368 P.2d 535 (1962).

Under existing law a cross-complaint must be filed with the answer
unless the court grants permission to file the cross-complaint subsequently.
CODE OIV. PROC. § 442. Under Section 905, however, & cross-complaint for
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contribution may be filed as a matter of right within 100 days after
the service of the plaintiff’'s complaint on the defendant even though
an answer was previcusly filed. This additional time is provided be-
cause it may not become apparent to a defendant within the brief period
for filing an answer (10-30 days) that the case 1s one where a clain
for contribution may be asserted. 4s in the case of a cross-complaint
filed under Section 442, Section 905 also permits & cross-complaint
for contribution to be filed after the time when it can he filed as s
matter of right if the court permits.

Inagmach as no right to contribution accrues untill the 1iability
of the defendant has been adjudicated and he has paid more than his
pro rata share of the Judgment, there is no time limi%t on the right to
file a cross-complaint for contribution other than the limitation pre-
scribed in Section 905. A plaintiff's delay in filing his complaint
for damages until the end of his limitations period will have no effect
on the defendant's right to file a cross-complaint for contribution

within the time limits prescribed here.




