#52(L) June 20, 1966
Memorandum 66-Ll
Subject: Study 52(L) - Sovereign Immnity
The Chairman has forwarded to each member of the Commission a copy
of the ‘student note appearing in 39 Southern California Law Review 470
(curreﬁt issue) and has invited the authors of the note to appear at
the July meeting of the Commission. See Exhibit II for the case that is

discussed In the note. :
You will recall that the law Revision Commission undertook to prepare

a recommendation on the substentive liability and claims provisions of the
1963 legislation for the 1965 legislative session. A tentative draft of

this recommendation ran 126 pages. However, after considering the commemte
from various public agencies on the portion of the. tentative recommendation
relating to substantive liability, the Commission concluded that it would
be premature to submit sny legislation on this subject to the 1965 legis-
lative session. This decision was motivated, I believe, by the distinct
poseibility that the result of any such recommendation would be lees, not
mere, public liability.

With respect to the specific matter in issue in the case discussed in
the law review note, Section 846 provides immunity for failure to retain
an arrested person in custody. This immunity was added by leglslative
action at the 1963 legislative session. See Exhibit I, plnk page, for the
relevant portion of the tentative recommendation prepared for the 1965
legisletive eession on this subject,

The staff belleves that there is much merit to the position taken
in the law review note. However, we doubt that there is any possibility
of securing enactment of a bill that would impose even limited liability
for injury ceused by an arrested person who escapes from officlal custody.
There might be a possibility of imposing such liability as & part of a bill
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that involved an overall revision of the entire law relating to
liability of public mgencies and public employees. However, we believe
that the Commission's decision in 1964--that preparation of such a
bill be deferred for a number of years until we have a number of court
decisions to consider--is sound.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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EXHIBIT I

SEC. 21. Section 846 of the Government Code is amended to read:
- 846, Neither & public entity nor & public employee is liable for
injury caused by the failure to make an arrest or by the failure to re-

tain an arrested person in custody. Nothing in this section affects

liability pursuant to any appilcable statute for escape or rescue of &

person arrested 1n 3 civil getion.

Comment. As originally recommended by the Iaw Revision Commission in 1963,
Section 846 only granted immunity for failure to meke an arrest. The additiomsl
immnity for .','f'ailure to retain en arrested person in custody" was added by the
Serate in the course of enactment of the 1963 legislative progmm; In context,
apd in light of the officially approved "comments” +to this sectlon and its
companion provieion, Section 845.8 {granting immmity for parcle and release
decisions, and for injuries “caused by an escaping or escsped prisoner"), it
is clear that the: imminity here conferred was belng considered with reference
to persons arrested or takéia intc custody under criminal process or on criminal
charges. The application of'the statutory lapguage to instances of ecivil |
arrest {as authorized by CODE CIV. PRCC. §§ 478-504) appesrs not to have been
considered. Indeed,. the entire concern of the (ormission and leglslature seeks
to bave been directed to the problem of liability for torts committed by the

person vho escapes from official custody, or who is not arrested.

The eivil arrest statutes, con the other hand, esiablish a policy of personal
‘liability of public officers (e.g., sheriff, marshal or constable) who fail to -'
retain in custody a person arrested under civil arrest proceedings. Thia liabili
is g_g_t dependent on the commission of & tort by the person who escapes, Wt is -
8 liability of the offiecer to the party who invoked civil arrest as s provisional
remedy and whose rights have thus been frustrated by the escape. See GOVE. |
CODE §§ 26681, 26682; CODE CIV. PROC. §§ 501, 502. Hence, civil arrest cases

are. excepted from Section £h6 by this aumendment.
. "ho—



EXHTBIT II

[Civ. No. 27502, Becond Dist, Div. Three. Mar. 92, 1065.]

KATHRYNE NE CASEEK, Plaintiff and Appellant, v. CITY -
.OF LOS ANGELES et al, Defendants and Respondents.

{1] Police-— Astiops — Pleading. — No esuse of action is slated
against police offfeers and their employer city by allegations
that the officers carelessly, reckledily, negligently, and unlawd
fully allowed two suspeets, handedffed together, to escaps anid
that the eseapees ran along a public sidewalk, collided with -
plaintiff, and caused hertobethmwntothemdewnlk, with
resulting personal injuries.

[B] 1d.~-Liabilities.—Polies officers engaged in & diseretionary
sctivity are protested by the doctrine that government officials
are vot personally lishle for diseretionary mets within the
seope of their authority. - .

[8] Id—Liabilities.-Thongh a polic may be protested by the
doetrine of immunity for gove t officialy a8 to his decision
nottomeat,hemaybemeﬁb!emdmawform
quences of m careless sxecution of his desision to arrest; the

. question, in each case, must be whether the pu‘tléulur activity
thet is alleged to have been improperly performed is fo be
classified aa diseretionary or ministerial.

[4] Publie onun»mww Duties—No meehani-
eal separatmn of pubBic offteials’ achm.ma &s diseretionary or

[1] See UalJur.2d, Public Ofcers, § 144 ot seq,; Sheriffs, Police,
snd Constables, § 77; Am.Jur8d, Arvest, §§ 112115,

McK, Dig. Refersnces: [1] Police, §31; [2, 8, 10, X1] Police,
818; [4] Public Qffcers, §63; [5, 8] Pablic Oﬁeeu, §61; [6}
Public Offieers, §64; [7] Poliee, 8518, 19; Publie Officars, § 61
[9] Biate of Celifarnia, § 57. .
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" ministerial is possible, and determination of the eategory into
which & particolar astivity falls should be guided hy the par- .
.pose of the diseretionary immunity doetrine not to impair the
zeal of innocent offcials by subjeeting them to the constant
dread of retaliation.

. Eﬁ] Id-Liabilitien—Oivil Liability.—In determining the impaat

of the Tert Claiznz Aect (Gov. Code, §B10 et seqg.) om the
" linhility of publie officers and on the puhlle entity employing
them, the aet shounld appiy retroastively where that can be
done under the siate and federal Constitutions,

6] Idi-—ZLiabilitiss—Errors in Jadgment—Gov. Code, § 820.2, pur-
ports 10 reenaci the eommon-law :diseretionary immunity of
puablie employees.

{7] Police —Ldabilities: Public Oficers-— Lishilites—Oivii Lis-
bility —Gov. Code, § 545.5, granis abmd:mmm!ytopnbho
entities and their employees for injury esused by an escaping
or eseaped prisoner.

[8] Pahlic Oficers — Liabilities — Ofvil Liability. — Gov. Code,

"+ §844.8, subd. (d), in providing that nothing in the seetion
exonerstes & publie employes from liability for injury proxi-
mately eaused by his nnghgmtormﬂulaetorm
does not create liability, but snnﬂjr ‘mogater exoneration by
that section.of lisbilities otherwise ereated.

[0] Btate of Californin-—Liabitity.—There is no sonstitutions} jn-
kibition to a retroastive applieation of Gov. Code, §8515.2,
extending imwunity to public entities when such immmunity is
given to their amployus,sofuutorhoeunmngdm the
effective date of the 1061 “moratoriam” legislation are con-
cerned

[10] Police—Liabilitiss—Duty.—A police oficer’s duty to maintain
effoetive enstody of a suspeet’ who, bas been arrested involves
the exercise of mueh judgment and diseretion coneerning the

. mesns used to keep the suspect from escaping.

[11] If-—Tisbititiee.—Not only befors Muskopf v. Corming Hos-
pital Dist., 55 Cal2d 211 11 pir. 89, 360 P.2d 457] and
prmmv.meamEImentaq cholDut 55 Cali2a 229
[11 CalEpir, 97, 359P2d465],hu£alsodnnngthem
torium and after passage of the Tprt Claims Aet {Gov. Code,
5810 el seq.) in 1963, it was the lhw that & police officer was
immune from civil liability to thind persons for dmugo dane-
by & suspeet who eseaped from eustody; it is not in the publis
interest to make & polics officer’s acts reviewable in ocivil
litigation, though plaintiff in a particulsr ease may prove
negligenee.,

APPEAL from a judgment of the Superior Court of Low
Angeles County. Robert H. Patton, Judge. Affirmed.
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Action for damages against a eity and two police officers for
injaries inflicted on plaintif by two suspects flecing from
the custody of the officers, Juodgment of dismissal after de-
murrers to the complaint wers sustained “without leave to
smend affirmed.

Smith, Butts & Dickman and David A. Binder for Plain-
1iff and Appellznt.

Roger Arnebergh, City Attorney, Bourke Jones, Assistant
City Attorney, Vietor P. Spero, Division Chief, Deputy City
Attorney, and Arthur Y. Honda, Deputy City Attorney, for
Defendants and Respondents.

EAUS, J—Appeal from judgment of dismissal, following
the sustaining of defendants’ demurrers without leave to
amend. :

The first amended complaint to which the demurrers were -
directed alleged in substance:

The individusl defendants Conrad and Modarelli were
police officers employed by the defendasit City of Los Angeles
on November 22, 1861, In the afterncon of that day they had
arrested and handenffed two persons whom they had chargsd
or suspected of an undisclosed violation of law and who “‘de-
fendants knew, or in the exerciga of neasonable eare should
have known, were dangerous, desperate and desirous of eseap-
ing and avoiding “arrest and imprisonmient.”” Theresfter the
defendanis ‘‘carelessly, recklessly, neghgenﬂy and unlaw-
fully”” ailowed the two suspeets to escape. - Flandeuffed to-
gether the escapees ran along the public sidewalk which was
then oceupied by MALY persons including the plaintiff. They
collided with her, causing her to be thrown fo the sidewalk,
with resulting personal injuries.

The oﬂmplamt also alleges that the defendants knew, or
in the exercise of reasonable care should have known, that

.if the saspects were not held nnder acthal physiesl restraint,
they would be dangercus fo members of the public such as
the plaintiff.  In particular, such knowledge was, or ghounid
have been, derived from the faet that the two suspeets were
handeuffed together,

Although, &s will be demonstrated, the result is unaffected
by the date of this oceurrence, it should be noted that it hap-
pened on November 23, 1961, after the passage of Civil Code,
section 22.8 but before the enactment the eomprehenmm
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legislation sometimes referred ic as the California Tort Claims
Act of 1963, which we will eall the *‘Aet.™

[1] 1t is onr conclusion that no eduse of action has been
alleged againgt any defendant either wnder the common law
88 it was thought to be before Muskopf v. Corning Haspital
Dist, 55 Cal2d 211 (11 CalRptr. 88, 352 P.2d 457} and
Tipman v. Brisbone Xlementary School Dist., 55 (al2d 224
[11 Cal Rpir. 97, 359 P.2d 465], or under the law 28 declared
by those decigions. We further conclude that the Act did not
change the law pertaining to the facts before us and that—
with one possible exception noted at the end of this Gpinion-—-
no questions of retroactivity are involved.

Counsel for both gides have correctly analyzed that this
appeal involves two basic questions, although esch has its
ramifieations. The first guestion iz whether, regardless of the
official statos of the defendantz the complaint states a cause
of action against the officers and henece, by the application of
the doctrine of respondeat superior, agaimst the city. The
second guestion is whether or not the officers are protected
by the so-called ‘'diseretionary immunity’’ doctrine, Sinee
we feel that the answer to the second question is freer from
doubt than the answer 1o the first? and that it is in the af.
firmative, we do not reach the first.

[2] There is no question that police officers may, in a
proper ¢ase, be found to be engaged in & discretionsry activity
and thus protected by the doetrine recogmized in Xdpman v.
Brisbane Elementory School Pist, supra, that government
officials are not personally liable for their diseretionary acts
within the scope of their anthority. (Ibid., p. 229.) Thus in
Tomlinson v. Pierce, 178 Cal.App.2¢ 112 [2 CalRptr. 700]
and Rubinow v.. Cou:aty of San Bernardino, 169 Cal App.2d
67 [336 P.2d 9681, police officers were held to be immune from
civil Yability or allegations that they negligently failed to
arrest suspected lawbreakers. But the fact that police officers
may be protected by the doctrine, does not necessarily mean
that they are protected when engaging in activities which are
properly clissifisable as ministerial rather than disereticnary,
[31 Appled o the ease hefore us, this means that while a
police officer may be protected as far as his decision not to
make an srrest is concerned, it does not follow that, the de-

1ere respondents’ relisnes on Rishards v. Stanley, 43 Cal.2d 60 (271
P.2d 231 a.nﬂ Azoong v. ¥ibba, 180 CalApp.2d 425 [12 CalRpir. 252]
is possibly misplaced in view of Hergenrether V. Foast, 6L Cal2d 440
a9 CalByptr. 4, 382 P.23 164].
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cision to arvest having been mude, he cannot be answerable in
damages for the consequences of a careless execation of his
decision, The question in each case must be whether or net
the partienlar activity which is alleged to have been im-
properly performed, is to be classified ss diservetionzry or
ministerial.

The eases are not lacking in definitions. In Tomlsnson v,
Pierce, supra, the distinction is stated as follows, gquofing

from Doeg v. Cook, 126 Cal. 213, 218 [58 P. 707, 77 Am8t -

Rep. 171] : ** ‘The Liakility of a publie offieer to an individusl
for his negligent acts or omissions in the discharge of an
offlcial duty depends altogether upon the nature of the duty
1o which the negleet is alleged. 'Where his duty is absolute,
certain, and imperative, involving merely the execation of a

set task-—in other words, is simply ministerial-—he is liable

in damages to anyone specially injured, either by his omitting
to perform the task, or by performing it negligently or un-
gkillfully. On the other hand, where his powers are disere-
tionary, to be exerted or withheld according to his pwn judg-
ment 88 to what is necessary and proper, he is not lisble to
any private person for a negiect to exernige those powers, nor
for the consequences of a lawful exercise of them whers no
corruption or malice ean be imputed, and he keeps within the
scope of his authority.’’’ (Idid., pp. 116-117.} That thir
definition leaves n great deal of room for argument in par-
ticular cases is obvious. Aetivities which are clearly discre-
tionary as far as the decision to engage in them is concerned,
gbviously have their ministerial featnres onee the decision
has been made..  Conversely’even the most ministerial task, has
its discretionary aspects. "In Ham v. County of Los Angelss,
46 Cal App. 148, 162 [189 P. 462] it is said: *“, . . it would
be difficult to coneeive of any official act, o matter how di-
reetly ministerial, that did not admit of some diseretion in
the manner of its performance, even if it involved only the
driving of a nail.”’

[4] Sinee obviously no mechanieal separstion of all activ-
ities in which public offictals may engage as being either
digeretionary or ministerial is possible, the determination of
the categery into which a particular aetivity falls should be
guided by the purpose of the discretionary imumnity doe-
trine, This purpose wag expressed by our Supreme Court in
Lipman v, Brisbone Elementary School Dist, 55 Cal2d 224,
229 [11 CalRptr. 97, 359 P.2d 465] as follows: “‘The sub-
jeetion of officials, the innocent as well as the goilty, to the
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burden of a trial and to the danger of its outcome wounid
impajr their zeal in the performance of their functions, and
it is better to leave the injury unredressed than to subjeet
honest officials to the constant dread of retalistion.’” Sev-
eral (alifornis cases” have quoted the statement of Judge
Learned Hand in Gregoire v. Biddle, 177 ¥.23 579, 581: “It
does indeed go without saying that an official, who is in faet
guilty of using his powers to vent his spleen upon others,
or for any other personal motive not connected with the public
good, should not eseape liability for the injuries he may so
cause; and, if it were possible in practite to eonfine such com-
plaints to the guilty, it would be monstrous to deny recovery,
The justification for doing so is that it is impossible to know
whether the elaim is well founded until the case has been tried,
and that to submit all efficials, the innocent as well as the
guilty, to the burden of & trial and to the inevitable danger
of its outeome, would dampen the ardor of all but the most
resolute, or the most irrespongible, in the unflinching dis-
charge of their duties. Again and again the public interest
ealls for action which may turn out to be founded on a mis-
take, in tbe face of which an offieial may later find himseif
hard put to it to satisfy 2 jury of his good fajth. There must
indeed be means of ponishing poblic officers who have been
truant to their duties; hut that is quite another matter from
exposing such as have been honestly mistaken to suit by any-
one whe has suffered from their errors. As is so often the
case, the answer must be found in a balance between the evils
inevitable in either alternative. In this instanee it has been
thought in the el better to leave unredresged the wrongs done
by dishopest officers than to subject those who try to do their
duty to the constant dread of retaliation.”’

While undoubtedly there are many cases where either
Judieial preeedent or reason compel a holding in partieular
situgtions that a duly is discretiomary or ministerial, there
are others——and this is one of them—where precedent at least
is lacking., Thus we must look to the reascns advaneed in
justification of the discretionary immanity doetrine and deter-
mine whether in the sibvation before us, they are applicable.

In spite of eertain intimations in the public communica-
tions media to the contrary, the courts recognize that the
public has & vital interest in suspected law violators being

ZMuskopf v. Corning Hoapitel Dist,, 55 Cal.2d £11, 281 [11 Oal.Eptr.
86, 360 P.23 457}; Hardy v. Vial, 48 Cal2@ 577, 582-583 {311 P.2d 4]
Eider v. Andergon, 206 CglApp2d 3526, 333 [23 CalRptr. 48], and
Legg v. Ford, 185 Cal.App.28 834, 543-544 [8 OslRptr. 392].
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arrested and brought to trial on the charges against them.
Any rale which would restrict a police officer’s zeal in carry-
ing eut his duties as a law enforcement official is undesirable
in the absence of strong countervailing eonsiderations, such
a8 the protection of constitutional rights,

The legal problems which the police officer on his beat al-
ready faces are formideble epough without superimposing an
additional souvce of liability. Pirst of all there are the
problems counected with the decision to make an arrest in the
first place, with attendant civii lability and the consequences
of the exelusionary rule, if the arvest is unjustified. (Miller
v. Gilass, 44 Cal 2d 859, 861 {282 P.2d B01]; People v. Cahan,
44 Cal.2d 434 [282 P.24 505, 50 A L.R.2d 513].} Then there
is the potential liability to the person arrested for the nse
of excessive foree in effectuating the arrest and in maintaining
effective custody. (See Stowell v. Evans, 211 Cal. 565, 567
[286 P. 278] ; People v. Lathrop, 49 Cal. App. 63, 66 [192 P,
7221 ; Pen. Code, §§ 149, 835, 835a; Rest., Torts, §§ 133, 134,
136; 60 AIL.B.2d 873, 885.) If we were i0 add another
potentiel source of liability, namely the person who is in-
jured by an escaped smspect om whom the officer has wused
insufficient force, then indeed, if we may paraphrase an old
Scottish ease,® ““Ne man hut a beggar or a fool would be &
polieeman,’** :

1t therefore appears to us that if, as recoguized in Iipmaon,
it is the possible dampening of a publie official’s zeal which is
the basis for the discretionary monunity doetrine, its applica-
tion seems partieularly appropriate in the present contest.

It may of eourse be contended that the dilemms of the
police officer is theoretical rather than practical, that soits by
persons arrested charging officers with the nse of excessive
force are few and far between and recoveries in snch suits
even rarer and further that at least under the Act the officer
will be ertitled to indenmity from the public entity except in
eases of fraud, corruption or malice. {CGov. Code, §§ 825-
525.6). I thatis so another compelling reaszon of public policy
in favor of discretisnary immunity beeomes apparent: With
Little to fear from suits which charge excessive foree, police
officers, if subject to liability for damage done by suspects
whom they have nagligently permitted {o escape from custody,

3 dler v. Hope {1824) & Bhaw, H. L, 125, 134,

4#0n thiz entire subject matter the court has found the profound study
by Professer Louls L. Yaffe appearing in 77 Harvaerd Law Review, psge
1 and 77 Harvard Law Review, page 209 most Hluminating.
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will, if they think about the civil consequences at all, be
inclined to use too ranch foree in order to forestall claims such
85 the present one. A rule of law which may encourage police
brutality is not desirablie.

Qur discussion up to this point has sssumed negligence in

the decision of the arresting officer to use or not to use &
partienlar foree or restraint, While it seems clear from the
complaint before us that the gravamen of the eharge of negli-
gence against the officers is their failure to keep the two gus-
pects under actual physical restraing, it is perhaps within the
ambit of plaintiff’s allegations that the reason why they
escaped was not.a deliberate decision on the part of the officers
rot 10 use & particular physical restraint, but that whatever
restraint they did decide to use, was clumsily applied. While
the negligent execution of a course of eonduet previously
decided on is certainly more “ministerial'’ than the primary
decision to engage in such conduct, wé do not believe that
the public policy whieh, we think, demands that the choice of
method of keeping an arrest effective be subject 1o immunity,
would be furthered by drawing so. subtle a& distinetion. If
zeal in making arresits is worthy of being encouraged by not
making the deliberate choice of using minimal force subject
to review by a judge or jury, this poal would be effectively
frustrated by making the manner of executing the course
chosen subject to judicial serutiny in a civil suit for damages
goch as thiz one, We specomplish nothing by fanning the
officer’s ardor one moment and extinguishing it the next.
" Ii may be worth mentioning in this connection that a similar
distinction between choice of plan and exeeution thereof was
urged on the Californie Law Revision Commission by its dis-
tinguished consualtant, Professor Van Alstyne, and rejected.
In hiz brilliant “‘Study Relating to Sovereign Immunity?®’
(6 Cal. Law Revision Commission 1, 430432} he discusses
the case of Williams v. Siate, 308 N.Y. 548 [127 N.E.2d 545].
In that case it was held that the state was not liable for inten-
tional injury done by a prisoner who had escaped from a
minimum security prison. The injury was inflicted for the
purpese of making the prisoner’s escape good. Professer
Van Alstyne urged upon the Law Revision Commission a
distinction between the discretionary decigsion to incarcerate
a particnlar prisoner in a minimum secority facility and reg-
ligence in the administration of the minimum secority cor-
rectional program. His suggestion was not accepted by the
Commission, nor by our Legislatare.
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[5] This brings us directly to 2 discussion of the possible
impact of the 1963 legisiation on the liability of the defendant
officers, the defendant city or both. Our diseussion must be
governed by the legislative mandate that the Act should apply
retroactively, if that can be done under the state and federal
Constitutions. Of course if the Act imposes no liability on
any defendant, bad these oconrrences taken place after itg
effective date, no problem of retrozetivity is involved.

i8] Government Code, section 820.2% purports to re-enact
the common law diseretionary immunity of public employees,
The ecomment of the Legislative Committee inserted in the
Senate Journal of April 24, 1963, page 1883 leaves no doubt
on that score® Govemment Code, section 815.27 provides
that if the employee is immune, so is the public entity.

If these sections were the ouly ones possibly involved they
ought to settle the argument, but they are-not. The statutory
scheme is to declare genersl immunities of employees in see-
tions 820.2 to 822.2, but to amplify on these general grants
of immunity—and pechaps to some extent detract therefrom-—
in those chapters of the Act dealing with the liabilities and
immunities of public entities and public employees in partie-
uler fields. Chapter 3 of the Aet (Gov. Code, §§ 844-846)
deals with ‘“‘Police and Correctionsl Activities.”’

5::820.2, Exeept as otherwise provided by statute, a publie employes
is not liable for an mjury resulting from his sect or omiesion where the
aet or omiseion was the reswlt of the axercise of the dme:rshon vested in
him, whether or not snch discretivn be abused.*”

G6:4Phis mection restates the pre-existing Califormis law. Lipman v
Brisbans Elementary Sehool DHsz. (1981) 50 Calad 224 {11 Cal.Rptr, 97,
359 P2d 465} ; Hardy v. Vial {1957) 48 C=20.2d 677 {311 P.2d 494];
White v. Towefs {19.;1) 37 Cal.2d 727 {235 P24 208, 28 ALR.24 636].
The disctotionary immunity rale s restated here fn statntery form to
ensure that, unless otherwise provided by statuts, public emplovees will
eontinug to remain immuone frow liahility for their diseretionarcy aets
within the seope of their employment.

““Tn the sectiont that follow, reveral immunities of public emiplovess
gre set forth even though they have been regarded as within the digere-
tionary immunity, These specific immonities ars stated in statntory
fori: 8o that the Iiability of public entities and employees may not be
expanded by redefining ‘discretiopary immunity’ fo exclude cerfain aets
thst had previensly been eonsidered ss diserationyry,?”

T332 {a) A publie entity iz lisble for injury proximately eansed
by ax ast or omission of gn employee of the public ertity within the
scope of his emplcyment if the act or omiszion woald, spart from this
section, have given rise to & exuye of action ageinst t.ha.f. employee or
hin peraonal representative.

(h) Exeept as otherwige provided by miatute, a public entity is not
lable for an injury resulting from au zet or omission of an employee
of the public entity where the employes is immune from Hability.*”
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[7] Xv this chapter we Ond section 545.8% which grants a
broad immunity to puablic entitiss and public employees for
an ‘‘injury caused by an escaping or escaped prisoner.’’
Aceording to the Law Revision Commission comment fhis
section merely purports to be a specific application of the
discretionary immunity recognized in California cases and
Government Code, section 820.2.° The parties have devoted
considerable energy to arguments that this section either does
or does not cover the situation at bench. Doubt is esat on
what appears at first blushk te be a code seetion direetly in
point by the definition of the word ‘““prisoner’” n Government
Code, section 844.'° We need not decide that point because
obviously if seetion 8458 does not cover the situation, seetion
820.2 does. Our cnly reason for referring to chapter 3 at all
is appellant’s reliance on section 844,612

Appellant argues that the langnage contained in Govern-
ment Code, section 8448, subdivision (d)}, to the effect that
““Nothing in this section exonerates & publie employee from
Nability for injury proximately caused by his negligent or
wrongful aet or omisgion,’” standing side by side, as it does,
with a broad grant of imommnity to public entities from la-
bility for injury caused by prisoners, means that ender the
Act public employees are Hable for injuries caused by .pris-
onery. [8} To this there are several amswers: 1. Gover-
ment Code, section 844.6, subdivision {d}, doss not create a
liability. It simply negates oxoneration by that section of

#1845 8 Meither a puble entity nor & poblic employes 18 liable for:
{a)" Any injury resulting from determining whethor to parcle or release
2 prisener or from determining the terma and eonditioms of his parole or
releage or from determining whether to revoke his parole or ralease.
{b) Any mrjury caused by an eseaping or essaped prisomer.’’

¢ Thin goction is a specific application of tha diserstionary immomity
recognized in Califoynia cases and i Seetiom 8202 The extent of the
freedom that wust he acesrded to privoncrs for rehadbiiutive purposes
and the nature of the precavtions necepsar> to prevent estape of pris-
onera are mattere that should be determined by tha proper public officiale
unfeottered by any fear that their deecisions may resalt in Jiability. **

16844 Az used in this chapter, ‘prisoner’ ineludes ap inmate of &
prison, jail or penal or correctioe] fecility.?’

1iThe pertinent provisions of (Govornment Code, section £44.6 are:
' {a) Notwithstanding any other provisions of law, eXeont as provided
in sobdivisions (b3, (e), and (@) of thiz section, a public entity i not
Biable for: (1) An injery prozimately eansed by amy prisoner. . . 07

{3} Nothing ia this section croserales o public employee from Mo
bility for infury prosimotely saveed by his regligent or wrongful ael or
emizzion, . . .7 {{ialies added.)
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hiabilities otherwise ereated. Government Code, section 82042
mekes public employees liable to the same extent as private
persons. Assuming for the suke of argument that a private
person would be subject to Habillty under the circumstances
related in the compigint before us, we simply cannet read the
lack of exoneration in seetion 844.6, subdivision (d), as
imphedly doing away with the general immunity ereated by
zeetion 820.2 and the specifie immunity of section 845.8 which
may or may not be applicable. If section 845.8 is not ap-
plicable because the two suspeets in the present case are not
“‘prisopers’’ within the meaning of the Aet, then of coursa
the failure to exonerate contained in seetion 844.8, subdivi-
gsion (dj, falls by the wayside too, because it is merely ecai-
tionary in nature, warning us that the immunity granted to
public entities with respeet to injories caused by prisomers
does not apply to public employees and that the latter are
liakle to prisoners as otherwise declared in the Act. The word
‘‘prigoner’’ cannot mean one thing in section 8446 and
another in section 545.8. 2. The Legisiative Committee Com-
ment, recorded in the Assembly Journal of June 15, 1963,
page 341 contains the following language: “‘The section does
not affect the liability of public employees, and an employes
mzy be held liable for an injary to a prisoner or an injury
caused by a prisoner even though the public entity is not
liable. Other provicions of the statute, however, provide

public employees with substantiai immunity from liability .

for injuries t6 prisoners and injuries ecansed by prisoners.”
It is thus clear that it was not the legislative intent to appear
to grant an ioununity in seetion 8458, which had already
been withheld in section 544.6.

‘We are therefore of the opinion that neither the common
law as interpreted by Muskopf and Lipman, ner the 1963
legislation prévide for any relief to plaintif under the sirenwm-
stances disclosed, either against the officers or against the city.

There is one loose end with which we shovld deal: Lipman
contains a dictum to the effect that there may be liability on
a publie entity for diseretionary conduet of its offieials, al-
though the officials themselves may be protected by the dis-
eretionary immunity doctrine. (Jbid, p. 229.) We know

12¢4320 {a) TExcept as otherwise provided by astatute (including Ses-
tion 820.2}, & pubiic employee is Lable for injory saused by his act or
omigsion 16 tha same exfent ag a private person. (b) The liahility of a
public smployee established hy this part (commensing with Secifon 8147
is subjest to anv defenses that would be available to the public employes
if he were a private poerson.’’

ALY -
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of no case in which the dictwm has been applied as law.
Certain it is that the Act expressly disavows the suggestion
advanced in Lipman, [8] Section 215.2 extends immunity
to public entities when such immunity is giver to employees.
The Legislative Committes Comment (Senste Journsl, April
24, 1963, pp. 1887-1888) reads in part: *‘Thus, this section
nullifies the snggestion appesring in a dictum in Zdpman v.
Brishane HElemontary School Dizt. (1961} 55 Cal.2d 224 {11
CalRptr. 97, 359 P.2d 465] that public entities may be linble
for the acts of their employees even when tha employees are
immune.’’ If seetion 515.2 ean be retroactively applied, we

need not even consider whether, shonld the Lipman dictum .

ever have been the law, it was the Jaw on November 22, 1961, -
end whether it would apply to & situation sech as this. We
think that there iz no eonstitotional inhibition to a retroactive
application of the gection as far as torts occurring after the
effective date of the 1961 “*moratorium’’ legislation are con-
cerned. Althomgh this legislation has been interpreted an-
thoritatively as providing that the substantive law declared
in Muskopf was still the law after the 1961 legisletion {Corn-
ing Hospital Dist. v. Superior Court, 57 Cal2d 488, 493-
445 [20 Cal Rptr. 621, 370 P.2d 325]; Thelander v. Superior
Court, 58 Cal2d 811, 814 [26 Cal.Rptr. 643, 376 P.2d 5711),
the Thelander oase recognizes that new legislation enacted dur-
ing the moratorium period may make governmental immunity
applicable to toris cceurring before its effective date. What~
ever may be the yule with respect to caunses of action arising
before the effective date of the 1961 legislation, we have no
- doubt that the Legislature may  conmstitutionally apply an
jmmunity retroactively to causes of action which ripened
after September 15, 1961, Civil Code, section 22.3 expressly
provides that all actions brought or maintained on esuses of
setion arising between the date of Muskopf {(February 27,
1961) and before the Hlst day affer the final adjournment
of the 1968 regular. session could only be maintained if,
among other things, they were not barred ‘‘hy any other
provision: of law enacied subsequent t¢ the enactment of this
act.”’ Thus the Legistature on September 15, 1961, effectively
caused the state of the law between that date and the en-
vigioned Iutore legislation to be Inchoate and subjeet to im-
munities to be erented, (See Van Alstyne *‘Governmentol
Port Liahility: Judictal Law Haking in o Statutory Milien”™
15 Stan L.Rev., 163, 236.) Therefore no right to any hypo-
thetical eanse of action sugpested by the Lipman dictom eonld
vest,
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[107 To sum up: A police officer’s duty to maintain effec-
tive custody of a suspect who haa been arrested involves the
exercise of much judgmeni and diseretion concerning the
meahs used te keep the suspeet from eseaping. [11]1 We
hold that not only before Muskopf and Iipmen, bnt also
during the ““moratorinm®’ and after the passage of the Act
in 1963 it was the law that the officer was immune from civil
liability to third persons for damage done by & suspect who
has managed to escape, becanse it would not be in the publie
interest to make the officer’s acts reviewable in eivil Litigation,
even if in a particnlar case a plaintilf may be able to prove
nepligence.

The judgment iz affirmed.

Shinn, P. J., and Ford, J., concurred.

sppellantt s petiticon for a hearing by the Supreme
Court was denied My 19, 1965




