
~3(L) 6/24/66 

Memorandum 66-40 

SubJect: Study 63(L) - The Evidence Code (Revision of the Agricultural 
Code) 

Attached are two copies of a tentative recommendation on the 

revisions needed to conform the Agricultural Cede to the statutory 

scheme of the Evidence Code. At the July meeting, we hope to approve 

this for distribution for comment and to approve the bill for preprinting. 

Henae, pJ.eaee mark your revisions on one copy to turn in to the staff at 

the July meeting. 

Two re;resentatives of the Department of Agriculture will attend 

the July meeting. We are sending this memorandum and the tentative 

recommendation to the department and we hope to be able to send you the 

written COlJIIIElnts of the department on this mterial prior to the meeting. 

I am planning to meet with representatives of the department during the 

first part of July. We have also invited Mr. Emil Steck, Jr., to attend 

the meeting. 

Sections 18, 115, 124, 152, 160.97, 332.3, 340.4 

'!hese sections were approved in this form at the June meeting. 

Section 438 

DisC\lseed .. but no action taken. at JUI'.e l:Ccting. We recClOlllleild the 

deletion of the last sentence of this section. The reason is indicated 

in the Comment to the section. 

Section 651, 695, 746.4 

'!hese sections were approved in this form at the June meeting. 

Section 751 

The revision of this section was approved in substance at the June 

meeting when the Commission decided on the presumptive effect of an 
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official certificate. The exact wording of the section has not been 

approved. 

Section 763.5 

Not previously considered. 

Sections 768, 772 

Approved in Bubstance at June meeting. 

Sections 782, 796, 841 

Not previously considered. 

Sections 892.5, 893 

Approved in substance at June meeting. 

Sections 920, 1040, 1105, 1106.1, 1267, 1268.2 

Not previously considered. 

Section 1272 

Approved in substance at June meeting. 

Sections 1272.5, 1300.3-2 

Not previously considered. 

Section 1300.5 

Approved in substance at June meeting 

Sections 4135, 4148 

Not previously considered. 
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Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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THE EVIDENCE CODE 

Number 2 -- Revision of the Agricultural Code 

June 21, 1966 

California Law Revision Commission 
School of LeM 

Stanford Univers~ty 

Stanford, California 

HARNING: This tentative recolUl1endation is being distributed so that 
interested persons will be advised of the Commission's tentative con
clusions and can make their views know to the Commission. Any comments 
sent to the Commission will be considered when the Commission determines 
what recommendation it will make to the California Legislature. 

The Commission often substantially revises tentative recommendations 
as a result of the comments it receives. Hence, this tentative recommen
dation is not necessarily the recommendation the Commission will submit 
to the Legislature. 



TENTA:rIV;'; RECCMlliEllDA nON 

of the 

CALIFORNIA liM REVISION CCMmSSION 

l'e1a ti.~g to 

THE ,,:.vIDEECE COIE 

(REVISION OF THE AGRlCUWURAL CODE) 

June 21, 1966 

Upon t:€commendation of the California. Law Revision Cor.m1ssion, the 

Legislature enacted an !<,vidence Code at the 1965 legislative session. 

The code was €J'.3cted substBntial1y as rec(:rr~.ended by the Commission. 

The 1965 legislature directed the Commissi.or. to continue its study of 

the Evidence Code. 

The legislation that enaded the Evidence Code also amended end 

repealed a substantial number of sections in other codes. One of the 

projects the Comrn:l.ssion has ulldertaken is a study to determine what addi

tional changes are needed ~n other codes :Lll view of. the enactment of the 

Evidence Code. As a -part of this project, "the Corr.m1ssion has prepared 

this recommendation on the changes needed in the Agricultural Code. 

The Law Revision CorJDission has made a section by section study of 

the Agricultural Code. This study re\'e2.15 chat a substantial nur.'.ber of 

sections in the Agricultural Code require revision to conform to the statutor" 

scheme of the Evidence Code. 

Many of the sections in the Agricultural Code that are in need of 

revision provide that evidence of one fact is "prill'a facie evidenCE'· of 

anotb~r. Evidence Cede Section 602 provides that these sections establish 

rebuttable presumptions. Other sections in the Agricultural Code expressly 

create rebuttable presumptions. 
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Section 601 of the Evidence Code provides in part: "Every rebut-

table presumption is either (a) a presumption affecting the burden of 

producing evidence Or (b) a presumption affecting the burden of proof." 

Sections 603-606 of the Evidence Code set forth standards for classi-

fying rebuttable presumptions either as presumptions affecting the burden 

of producing evidence or as presumptions affecting the burden of proof. 

However, the general standards provided in these sections do not always 

permit easy classification of the particular presumptions in the Agri-

cultural Code. Moreover, in some of the sections of the Agricultural 

Code, it appears that the language of presumptions was inadvertently 

used when no presumptive effect was intended, ~, when the only legis-

lative purpose was to create an exception to either the hearsay rule or 

best evidence rule or both. 

In order to avoid uncertainty and to obviate the need for numerous 

judicial decisions to determine the exact meaning of the presumptions 

provisions in the Agricultural Code, the Commission recommends that they 

be revised 8S hereinafter indicated. The Comment which follows each 

section of the recommended legislation indicates the reasons the Commie-

sion concluded that a particular "prima facie evidence" or presumption 

provision of the Agricultural Code should be classified as a presumption 

affecting the burden of producing evidence or as a presumption affecting 

the burden of proof. 

A few sections of the Agricultural Code require adjustment to conform 

to other provisions of the Evidence Code. The Commission's recommendations 

for the revision of these sections are indicated in the proposed legisla-

tion and are explained in the Comments that follow these sections. 

The Commission recommends the enactment of the following legislation: 
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An act to ~en_d __ Secti.ons 18, 115, 124, 152, 160 -97, 332.3, 340.4, 

438, 651, 695, 746_4, 751, 763.5, 768, 772, 782, 796, 841, 892.5, 

893, 9~O~lco40, l1C6.1, 1267, 1268.2, l?72, 1272.5, 1300.3-2, 

1300.5, 4135, and 4148 of, and to rep~al Section 1105 of, the 

Agricult~l Code, relating to evidence. 

The people of the State of Californ~o~nact as follows: 
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§ 18 

SECTION 1. Section 18 of the Agricultural Code is amended 

to read: 

18. In all matters arising under this code, proof of the 

fact of possession by any person engaged in the sale of a com

modity i8-E~tF.a-faeie-ev~aeBee establishes a rebuttable pres~ 

tion that such commodity is for the purpose of sale. ~s pre

sumption_~_~ pre~1pIPtion affecting the. burden of producing 

evidence. 

Comment. Numerous sections of the Agricultural Code prohibit the 

sale of a cOJlllJlOdi ty that is not in compliance "i th standards established 

by statute or regulation. "Sell" is defined in Agricultural Code Section 

2 (j) to include "have in possession for sale." The purpose of Section 18 

is to facilitate proof that a commodity in possession of a person engaged 

in the sale of that kind of commodity is "in possession for sale." Where 

a person engaged in the sale of a particular commodity has substaodard 

commodities in his possession, it is reasonable to assume that he has 

them in possession for the purpose of sale unless he produces evidence 

to the contrary. Section 18 has been interpreted to require the person 

in possession of a commodity that is not in compliance with the applicable 

law or regulation to come forward with evidence that his possession was 

not for the purpose of sale. 17 OPS. CAL. ATTY. GEN. 154 (195l). Cf. 

21 OPS. CAL. ATTY. GEN. 171 (1953). 

Section 18 is amended to indicate more clearly that it creates a 

rebuttable presumption. EVIDENCE CODE § 602 ("A statute providing that 

a fact or group of facts is prima facie evidence of another fact establishes 
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§ 18 

a rebuttable presumption."). The presumption is classified as a 

presumption affecting the burden of producing evidence. EVIDENCE 

CODE § 604 ("The effect of a presumption affecting the burden of 

producing evidence is to require the trier of fact to assume the 

existence of the presumed fact unless and until evidence is intro

duced which would support a finding of its nonexistence, in which 

case the trier of fact shall determine the existence or nonexistence 

of the presumed fact from the evidence and wittout regard to the 

presumption. Nothing in this section shall be construed to prevent 

the drawing of any inference that may be appropriate."). 
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SEC. 2. 

to read: 

§ 115 

Section 115 of the Agricultural Code is amended 

115. ,/hen any shipment of plants, or of anything against which 

quarantine has been established, is brought into this State and is 

found infested or infected or there is reasonable cause to ~Fesame 

believe that it may be infested or infected with any pest, the shipment 

shall be immediately destroyed by, or under the supervision of, the 

officer inspecting the same, at the expense of the otmer or bailee 

thereof, unless: 

(a) The nature of the pest is such that no detriment can be 

caused to agriculture in the State by the shipment of the plants out 

of the State. In such case, the officer making the inspection may 

affix a warning tag or notice to the shipment and shall notify the owner 

or bailee of said plants to ship the same out of the State within 48 

hours, and such owner or bailee shall do so. The shipment shall be 

under the direction and control of the officer making the inspection 

and shall be at the expense of the owner or bailee. Immediately after 

the expiration of the time specified in the notice, said plants shall 

be seized and destroyed by the inspecting officer at the expense of 

the owner or bailee. 

(b) Such pest may be exterminated by treatment or processing 

prescribed by the director, and it is determined by the inspecting 

officer that the nature of the pest is such that no damage can be 

caused to agriculture in this State, through such treatment or processing, 

or procedure incidental thereto. In such case, the shipment may be so 

treated or processed at the expense of the otmer or bailee in the 
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manner, and within the time specified by the inspecting officer, 

under his supervision, and if so treated or processed, upon 

determination by the enforcing officer that the pest has been 

exterminated, the shipment may be released. 

§ 115 

comment. The word "believe" is substituted for "presume" in the 

introductor'J clause of Scccion 115 to reIlect the obvious meaning of the 

section and to elliul1ate the inproper use of t;1e ,.;ord "presume." No pre

sumption is involved in the determination referred to in Section 115. 
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read: 

§ 124 

SEC. 3. Section 1211 of the Agricultural Code is amended to 

124. Hhen any shipment of nursery stock, plants, or their 

containers, or applia.,ces, or any host or other carrier of any pest 

brought into any county or locality in the State frem another eounty 

or locality within the State, is f0und to be infected or infested with 

a pest, or there is reasonable cause to F~esHae believe that said 

shipment may be so infested or infected, the entire shipment Shall be 

refused delivery and may be immediately destroyed by or under the 

supervision of the eonm1ssioner, unless the nature of the pest is such 

that no damage or detriment can be caused to agriculture by the return 

of said shipment to the point of shipment. In such case the officer who 

makes the inspection may affix a warning tag or notice to the shipment 

and shall notify in writing the owner or bailee thereof to return said 

shipment to the point of shipment within 48 hours after such notifica

tion. The owner or bailee shall, at his mm expense, return said 

shipment under the direction and control of said commissioner, and if 

the owner or bailee fails to return it within the time specified, the 

commissioner shall destroy the same. If such pest may be exterminated 

or controlled by treatment or processing prescribed by the commissioner, 

and if it shall be determined by the commissi0ner that the nature of 

the pest is such that no damage can be caused t~ agriculture through 

such treatment, processing, or procedure incidental thereto, such 

shipment may be so treated or processed at the expense of the owner or 

bailee of said shipment in a manner and 1-lithin a time satisfactory to 
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§ 124 

the commissioner, and under his supervision, and if so treated or 

processed, said shipment may be released to the consignee. If it 

shall be determined by the said commissioner that only a portion of 

said shipment is infested or infected with a pest, or that there is 

reasonable cause to p~es~e believe that only a portion of said shipment 

may be so infested or infected, then only such portion of said shipment 

may be destroyed or returned to origin or treated or processed as 

hereinbefore provided. 

Comment. The word "believe" is substituted for "presume" in Section 

124 to reflect the obvious meaning of the section and to elimino.te the 

in;proper use of the l'lord "prcsUtle." No pres1:l:ption is involved in the 

deterninaticn referred to in Section 124. 

-9-



§ 152 

SEC. 4. Section 152 of the AGricultural Code is amended 

to read: 

152. J,n plants t'ithin a citrus white fly district which are 

infested with citrus white fly or eggs, larvae or pupae thereof, or 

which there is reasonable cause to p~es~e believe may be infested 

with citrus white fly, are declared a PQblic nuisance. The existence 

of any known host plant of citrus white fly within the boundaries of 

the district shall be deeIT£d reasonable cause to pFes~e believe said 

host plant to be infested \'lith citrus white fly. 

Ccrr.n:ent. 'Ihe word "believe" is substituted for "presume" in Section 152 to 

reflect the obvious meaning of the section and to eliminate the improper 

use of the word "presume." lIo presumption is involved in the determination 

referred to in Section 152. 
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SEC. 5. 

to read: 

§ 160.97 

Section 160.97 of the Agricultural Code is amended 

160.97. Any person suffering loss or damage resulting from the 

use or application by others of any pesticide, or of any substance, 

method or device for pesticidal purposes or for the purpose of preventing, 

destroying, repelling, mitigating or correcting any disorder of plants 

or for the purpose of inhibiting, regulating, stimulating or otherwise 

altering plant grollth by direct application to plants must, within 

sixty (60) days from the time that the occurence of such loss or damage 

became known to him, or in the event a growing cr~p is alleged to have 

been damaged, prior to the time fifty percent (50%) of said crop shall 

have been harvested, provided, such loss or damage was known, file with 

the county comnissioner of the county in uhich the loss or damage, or 

some part thereof, is alleged to have occurred, a verified report of 

loss setting forth so far as knOl'm to the claimant the following: name 

and address of claimant, type, Idnd and location of property allegedly 

injured or damaged, date the alleged injury or damage occurred, name 

of pest c~ntrol cperator allegedly responsible for such loss or'damage, 

and name of the Ol'mer or occupant of the :9roperty for whom such pest 

control ope rator "as .rendering labor or sei'vice s. 

The filing of such l<eport or the failure to file such report 

need not be alleged in any ccrrpleint which might be filed, and the 

failure to file the repor't as herein provided for shall not be a bar 

to the maintenance of a civil action for the recovery of damages for 

such loss or d~age. 
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Proof of failure to file the report herein required sHall 

eFea~e-a-Fee~ttaele-~Fes~t~~~ is evidence that no such loss 

or damage occurred. 

"Pesticide" means any economic poison as defined in Section 1061 

of this code •. 

OOlnment. A presumption is not an appropriate method of accomplishing 

the purpose of the third paragraph of Section 160.97. Under the Evidence 

Code, the only effect of a rebuttable presumption is to shift either the 

burden of proof or the burden o~ producip.g evidence. See Evidence Code 

Sections 601, 604, and 606 and Comments thereto. Since the person required 

to file the report under Section 160.97 already has the burden of proof 

and the burden Of producing evidence, the third paragraph of that section 

can have no effect. 

Prior to the enactment of the Evidence Code, the presumption that 

arose upon proof of failure to file the report was itself evidence that 

no loss or damage occurred. This resulted from the former rule that a 

presumption was evidence that had to be weighed against conflicting evidence. 

Smellie v. Southern Pac. Co., 212 Cal. 540, 299 Pac. 529 (l93l)~ Section 

600 of the Evidence Code abolished this rule. Hence, Section 160.97 has 

been revised to restore the substantive effect that it had before tbe 

Evidence Code was enacted. 
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§ 332.3 

SEC. 6. Section 332.3 of the Agricultural Code is amended 

to read: 

332·3. In all suits at law or in equity, "hen the title to 

any animal is involved, the brand or brand and marks of the animal 

shall be prima facie evidence that the owner of the brand or brand 

and mark ~s the owner of the animal at all times during which the 

brand or brand and mark was duly recorded as provided in this code. 

The presumption established by this section is a presumption affect

the burden of proof. 

The right of any person to use such brand or brand and 

mark may be established by a certified copy of the brand 

records on file in the Bureau of Livestock Identification. 

Comment. Section 332.3 establishes a rebuttable presumption. EVIDEKC'L 

CODE § 602 ("A statute providing that a fact or group of facts is prima 

facie evidence of another fact establishes a rebuttable presumption."). 

The presumption is classified as a presumption affecting the burden of 

proof in order that a brand will be effective to establish ownership. See 

EVIDENCE CODE § 606 ("The effect of a presumption affecting the burden of 

proof is to impose upon the party against whom it operates the burden of 

proof as to the nonexistence of the presumed fact."). 

Classifying this presumption as a presumption affecting the burden 

of proof clarifies 'Thich of tllO possibly conflicting presumptions will 

prevail. The Section 332.3 presumption, being a presumption affecting the 

burden of proof, prevails over the presumption provided by Evidence Code 

Section 637 that the things which a person possesses are presumed to be 

owned by him. 
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§ 340.4 

SEC. 7. Section 340.4 of the Agricultural Code is amended 

to read: 

340.4. Proof of possession or ownership of cattle with an 

unrecorded, forfeited, or cancelled brand ~s-prtma-tae'e-ev'.eRee 

establishes a rebuttable preSumption that the person in possession 

or the owner of the cattle has branded them with such brand. .!!!!! 

presumption is a presumption affecting the burden of proof. 

Comment. Agricultural Code Section 340.1 provides that it is un-

lawful to use an unrecorded, forfeited, or canceled brand. Section 340.4 

is designed to further the public policy against such brands by maldng it 

unlawful for a person to own or possess cattle with an unlawful brand 

unless he can establish that he was not the one who branded the cattle. 

The offense under Sections 340.1 and 340.4 is analogous to the 

provision of the Dangerous Weapons' Control Law (Penal Code Section 12(91) 

that makes possession of a firearm whose identification marks have been 

tampered with presumptive evidence that the tampering was done by the 

possessor. Penal Code Section 12091 requires the possessor to produce 

sufficient proof to raise a reasonable doubt that he tampered with the 

identification marks. People v. Soott, 24 ca1.2d 774, 151 P.2d 517 (1944). 

Under the Evidence Code, as under the previously ex:l,sting law, penal Code 

Section-.12091 has the effeet of making ita matter of defense for the person 

in posseSSion of the firearlll to show that he is not the one who tampered 

with the identification marks. Agricultural Code Sectlon 340.4, as amended, 

has the same effect. EVIDENCE CODE § 606 ("The effect of a presumption 

affecting the burden of proof is to impose upon the party against whom it 

operates the burden of proof as. to the nonexistnece of the preSU!lled fact."). 
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§ 340.4 

\·,'hen Section 340.4 applies in a criminal case, the defendant can establish 

his defense by merely raising a reasonable doubt that he was the person 

who used the unla,<ful brand on the cattle owned or possessed by him. See 

Evidence Code Section 6C7 and the Ccw~ent thereto. In a civil case, the 

defendant would have to establish his defense by a preponderance of the 

evidence. See Evidence Code Section 115. 
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§ 438 

SEC. 8. Section 438 of the Agricultural Code is amended 

to read: 

438. The director is authorizei to ITBrle any and all necessary 

investigations relative to reported violations of this division, 

as provided by Article 2 (commencing with Section 11180) of Chapter 2 

of Part 1 of Division 3 of Title 2 of the Government Code. e9F~e6 

ef-~eeeFaSr-a~4~~8~-aBa-F~~epts-ef-B~~~~S1-~Bs~ee~feB-ee¥~~f~ea~es7 

BeFt~~~ea-~e~er~61-f~BaiBgs-aBa-a±1-~ape~6-eH-f~le-iR-~Ee-sf~~ee-ef 

~ke-a~~e€~e¥-sRal±-Be-p~ima-fae~e-e¥faeB€e-e~-tBe-F~~teFB-~Refe~M 

€9H~a~REa,-aBa-F.By-€e-a4E!*~ea-~B~9-e¥~deBee-~B-aBy-aea~~ag-~~6~aa~ 

~e-sa4a-aFt~ele-8f-~Re-8eve~p~eBt-£~ae~ 

Comment. The second sentence of Section 438 has been deleted because 

it is unnecessary. The article referred to authorizes the director to 

conduct investigative hearings. The deleted sentence merely authorizes 

the admission of departmental records in such hearings. There is ample 

authority in the Government Code for such ailinission without reliance on the 

language deleted from this section. See GOVT. CODE § 11181. The authority 

to introduce such records in administrative hearings is based on Government 

Code Section 11513 and is unaffected by the amendment of this section. 
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§ 651 

SEC. 9. Sec"c.ion 651 of the AgrIcultural Code is amended 

to read: 

651. As used in this division, :'imitatio:n milk product" means 

any substance, mixture or cOllI!Jound, other than milk or milk products, 

intended for hwr.an food, !r.ade in imi 10a tion of milk or any milk product. 

Proof that any fat or oil other than milk fat has been combined with 

any milk product and that the resulting substance, mixture, or com-

pound has the outward appearance and semblance in taste and otherwise 

of a milk product and is sold for use without further processing ~H~±~ 

ae-~F~ma-f~e~e-~F66f ~ablishes a rebuttable presumption that such 

substance, mixture, or compound is an "imi ta tion milk product." This 

presumption is a presumption affecting the burden of producing evidence. 

This section shall not apply to any substance, mixture, or compound 

in which the presence of oil or fat other than milk fat is expressly 

permitted and provided for in this division. 

Comment. Section 651 is amended to indicate more clearly that it 

creates a rebuttable presumption. EVIDENCE CODE § 602 ("A statute providing 

that a fact or group of facts is prima :facie evidence of another fact estab

lishes a rebuttable presumption."). :r:~e presumption is classified as a' 

presumption affecting the burden of producing evidence. EVIDENCE CODE § 604 

("The effect of a presumption affecting the burden of producing evidence is 

to require the trier of fact to assume the existence of the presumed fact 

unless and until evidence is introduced which '{Quld support a finding of its 

nonexistence, in which case the trier of fact shall determine the existence 

or nonexistence of the presumed fact from the evidence and vithout regard 

to the presumption. Nothing in this section shall be construed to prevent 

the drawing of any inference that rr.ay be appropriate."). 
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§ 695 

SEC. 10. Section 695 of the Agriculbral Code is amended 

to read: 

695. Proof of the use of any container, cahinet or other 

dairy equipment by any person other than the person, or associa-

tion whose name, mark, or device shall be upon the sarr.e, and other 

than the members of any association registering the same, without 

the written conser;t provided for in Section 690, or of the possession 

by any junk dealer or dealer in second-hand articles of any such 

containers, cabinets or other dairy equipment, the description of 

the name, mark or device of which has been so filed and published 

sumption of unlm>'ful use of or traffic in such containers, cabinets 

or other dairy equipment. This presumption is a presumption affect-

ing the burden of producing evidence. 

Comn:ent. Section 695 is a part of a comprehensive statute designed 

to regulate use of containers and other dairy equipment marked ~rith a 

registered brand. In substance, the statute requires that any person who 

finds or receives such equipment must return it to the owner ,iithin seven 

days (Section 692) and prohibits use or sale of such equipmen~i; by any 

person other than the owner without the owner's ";ritten permission (Section 

693). Section 695 apparently was intended to facilitate proof of violation 

of the statute by creating a presumption that operates to place on the 

person who uses such container or equipment or upon the junk dealer or 

second-hand dealer in possession of euch container or equipt"~ent the curden 

of coming forward ldeh evidence that his use or possession is not unlawful. 

The section :~S been reviGed to rrake this clear. See Evidence Code 

Section 604. 
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§ 746.4 

SEC. 11. Section 746.4 of the Agricultural Code is amended 

to read: 

746.4. (f1) hll 'liJ,'ldIEX~, ~J:C"-U"~"3 prodc.ce-:l(udlers, shall 

keep complete and ~ccurate records of all milk fat which they 

purchase, or possession or control of which they acquire from 

producers in the form of unprocessed milk, cream, or in any 

other unprocessed fo~m. Producer-handlers shall include their 

own production in such records. ihey shall also keep complete 

and accurate records of all milk fat utilized by them for 

processing. Such records shall be in such form and contain 

such information, relevant to the purposes of this chapter, as 

the director may, by order or regulation, prescribe, shall be 

preserved for a period of two (2) years, and shall be open to 

inspection at any time on the request of the director. The 

director may, by rule, order, or regulation, require every such 

handler and producer-handler to file witil him returns on forms 

to be prescribed and furnished by him, giving the information, 

or any part thereof, of which said first handlers are required 

to keep records, as aforesaid. 

(b) In the case of any fail~re of any handler or producer-

handler to ll'ake adequate returns, when reqr..ired, the director 

shall estirrate the amount of delinquency from the records of 

the department, or from such other sor..rce or sources of inforrra-

tion as may be available, and in any action by the director to 

recover fees hereunder, a certificate of the director showing the 

amount determined by it to be required to be paid by the person 

required to pay the fees shall be prirrn facie evidence of the fact of 
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§ 746.4 

delinquency. of the amount due. _'Ihe J2!·~umptior. established by this 

subdivision is a Jl.re..>:.umption affecting the b~rden of proof. 

Corrment. Subdivision (b) of Section 746.4 creates a rebuttable pre

sur.pti,on. EVIDENCE CODE § 602. (HA statute providing that a fact or group 

of facts is prima facie evidence of another fact establishes a rebuttable 

presumption."). This presumption is classified as a presumption affecting 

the burden of proof. As a result, the person who claims that the amount 

estimated by the director is not correct has the burden of proof to 

establish the correct amount. See Evidence Code Section 606. 

Classifying this presumption as one affecting the burden of proof 

is consistent with tile apparent purpose of the section. The presumption 

is a means of forcing a person to furnish the information needed to 

determine the amount of the fees. If the director has not been furnished 

with that information, he may not be able to prove the amount due but 

may only be able to estirrzte the amount. Eecause it is a producer

bandler's failure to make adequate returns and keep sufficient records 

that makes the director's estimate necessary, he should have the burden of 

proof if he claims the director's estimate is not correct. 
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§ 751 

SEC. 12. Section 7;1 of the Agricultural Code is &'l:ended 

to read: 

751. (a) The director rr.ay investigate and certify to shippers 

or other financially interested rarties the analysis, classifica

tion, grade, quality or condition of fruit, vegetable or other 

agricultural products, either rm·J or processed, under such rules 

and regulations as he rr.ay prescribe, including the payment of 

reasonable fees. 

(b) Every certificate relating to the analysis, classifica

tion, condition, grade or quality of agricultural products, either 

raw or processed, and every duly certified copy of such certificate, 

6EBll--ee-~eee~¥ea-~a-all-eea~ts-ef-~Be-8~a~e-e~-€al~fe~Bia-a6 is 

pri~a facie evidence of the truth of the statements therein contained, 

if duly issued either: 

(1) By the director under authority of this code; or 

(2) In cooperation benreen federal and state agencies, authori

ties, Or organizations under authority of an act of Congress and 

an act of the Legislature of any seate; or 

(3) Under authority of a federal statute. 

(c) The presumption established by subdivision (b) is a 

presumption affecting the burden of proof. Such presumption does 

not apply in a crininal action. 

(d) Any certificate issued by the State under the provisions 

of this chapter or by any person shall truly state the grade, quality 

and condition of the product or products certified, and a true copy 

of any Buch certificate shall be furnished to the director or to 

the coIBllissioner of the county "'here the shipment originated; on 
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den-.and made in lJri ting. 

(e) Nothing in this chspter applies co any investigation 

Fade or any certificate issued by any person, firm or corpora

tion in respect to canned or driei fr~it shipped, packed or 

stored by it or to any investigation rrade or any certificate 

issued by any bona fide chamber of comnerce, coard of trade or 

other bona fide nonprofit association of producers or merchants 

in respect to canned or dried fuit sold, shipped, packed or stored 

by any of its members or ot'1er' persons for whon it =y rrake any 

such inspection or issue any such certificate. 

(f) The director is authorized to cooperate with the United 

states Department of Agriculture in carrying out the provisions of 

this chapter. 

Comment. Subdivision (b) establishes a rebuttable presurrption. 

EVIDENCE CODE § 602 ("A statu"te providing that a fact or group of facts 

is prima facie evidence of another fact establishes a rebuttable presump

tion."). In order to provide stability in the marketing of agricultural 

products, the presumption is classified by subdivision (c) as a presump

tion affecting the burder; of proof. EVIDENCE CODE § 606 ('''The effect of 

a presumption affecting the burden of proof is to impose upon the party 

against whom it operates the burden of proof as to the nonexistence of 

the presumed fact."). Since it ,wuld be unfair to shift the curden of 

proof to the defendant in a criminal action merely because a certificate 

has been introiuced in evidence, the presumption does not apply in a 

criminal action. 

The words "received ir; all courts of the state of California as" 

bave been deleted as unnecessary. 
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SEC. 13' Section 763.5 of the Agricultural Code is amended 

to read: 

763.5. Each load of tomatoes offered for delivery by a grower 

to a canner in accordance with the terms of a contract between them 

shall be given such inspection as may be required without undue 

delay and within a reasonable time after such load arrives at the 

cannery or other point specified for such inspection. 

Any load of tomatoes so offered for inspection and delivery 

that is rendered unsuitable for canning purposes aa a direct result 

of unwarranted delay in inspection, wilfully or negligently caused 

or permitted by the canner, shall be paid for by the canner at the 

full price agreed upon for tomatoes suitable for canning purposes 

and on the basis that such tomatoes were of the grade, quality, and 

condition stipulated in the contract. If no price is stipulated in 

the contract, payment shall be made by the can ner to the grower on 

the basis of the then prevailing market price for tomatoes of the 

grade, quality and condition specified in the contract. 

In addition to any other remedy, the grower so offering for 

inspection and delivery any load of ton:a.toes "ho has incurred any 

added handling costs as a direct result of the unwarranted delay in 

inspection and delivery, wilfully or negligently caused or permitted 

by a canner, may recover the amount of such added handling costs by 

an action at law against such canner. 

A delay in such inspection and acceptance for delivery for a 

period of six hours or more after a load of tomatoes is offered tor 

inspection and delivery in accordance with the terms of a contract 

between the grower and the canner Bkal!-se-~F!Ea-~ae~e-ev~iea.e-*8a~ 
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"\oIea- ElelaY-"Bs is presumed to be unuarranted and caused by uilful-

ness or negligence on the part of the canner; ~~9,iEleEl,-Be"eve~; 

~Bat but during 15 24-hour peak periods in any tomato canning sea-

Bess-e~-BegligeBee-eR-tBe-ra~t-9~-tBe-€B~qe¥ this presumption does 

not apply unless such delay covered a period of more than 12 hours. 

Such peak periods shall be the periods of maximwm delivery as shown 

by the records of the canner and shall be designated by the canners 

for each cannery or other specified inspection point promptly after 

the close of each torrato canning season by posting a notice of the 

peak periods for each cannery or inspection point in a conspicuous 

place at such cannery or inspection pOint. ~he presumption estab-

Ii shed by this paragraph is a presumption affecting the burden of 

proof. 

No grower shall have any rights under this section unless he 

shall register each load of tomatoes with the canner at the time he 

offers such load for inspection and delivery. Such registration 

shall be made by obtaining from the canner a certificate, which such 

canner is hereby required to furnish, stating the time of arrival of 

the load at the cannery or other specified inspection point. 

763.) t·ns bee::1 classified. ~~b 8.. pr0GUlJ.ption o..ffcctir,g t~1C curden of proof. As a 

result, when the grower establishes that a load of tomatoes was rendered 

unsuitable for canning purposes because it was not inspected within the 

time specified in the section, the canner has the burden of proof to 
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establish that the delay was noc willf'-llly or ~1egliGently caused or penaitted 

by him. See Evidence Code Section 606. 

Classifying this presumption as one affecting the burden of proof is 

consistent with the apparent purpose of the section. It appears that the 

six-hour and twelve-hour time limits are established (and the presumption 

made applicable) in order to prescribe by statute what constitutes a reason

able time within which to rr.ake the inspection. 'Ihe grower may not be in a 

position to introduce any evidence as to the reason why an inspection was 

not expeditiously made. For this reason, the statute includes a presumption 

that shifts the burden of proof to the canner who should be in a position 

to prove why he failed to have the tomatoes inspected within the time specified 

in the statute. 
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SEC. 14. Section 76.3 of the Ag"icultural Code is amended 

to read: 

768. rte inspedioE certificate issued pursuant to the 

provisions of this chapter "'~.Bl±-h, is prima facie evidence 

of the percentage of defects according to the definition of 

such defects as defined in this chapter. The presumption 

'established by this section is a presumption affecting the 

burden of proof. Such presumption does not apply in a criminal 

action. 

Comment. See the Comrr.ent to Section 751. 

-26-



§ 772 

SEC. 15. Section 772 of the Agricultural Code is amended 

to read: 

772. The cercificaces provi1ed for in this chapter 5R8±± 

se ~ prirrB facie evidence B~fe=e-aB~-€8~:S-~R-~B~s-B~a~e of 

the true average soluble solids test of all the graFes in the 

lot or load under consideration. The presumption established 

by this section is a presumption affecting the burden of proof. 

Such presumption does not apply in a crimir.al action. 

Comment. See the Comment to Section 751. 
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SEC. 16. Section 782 of the Agricultural Code is amended 

to read; 

782. The director and the corr~issioner~ of each county of the 

State, their deputies and inspectors, ~der the supervision and 

control of the directJr shall enforce this chapter. The refusal 

of any officer authorized under this chapter to carry out the orders 

and directions of the director in the enforcement of this chapter 

is neglect of duty. 

The director by regulation may prescribe methods of selecting 

samples of lots or containers of fruits, nuts and vegetables on a 

basis of size or other specific classification, which shall be 

reasonably calculated to produce by such sampling fair representations 

of the entire lots or containers sampled; establish and issue official 

color charts depicting the color standards and requirements established 

in this chapter; and make such other rules and regulations as are 

reasonably necessary tJ secure uniformity in the enforcement of this 

chapter. 

Any sample taken under the provisions of this chapter gk~~~-~e ~ 

the: bu:c::len of pI'oof. 

A written no"tice of violation, issued -cy 5. Cr.11y qualified repre-

sentutive of the d~rcctor or by corr~issioners, their deputies ~nQ 

inspectors holding valid standardi:wtior. certificates of' eligibility 
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as enforcing officers of this chapter, stating that a certain lot 

of produce is in violation of the provisions of this chapter and 

cased upon the examip~tion of such sample 6sa±±-ee is_priua facie 

evidence ,. - iB-aBY- €8'd=-~- :iB- :t.li~6-£~a<Se) of the true condition of 

the entire lot. The presumption estaclished by this parllgreph is 

a presumption affecting the burden of proof. Such presumption 

does not apply in a criminal action. 

Corrment. The presumption created by the first sentence of the third 

pare graph of Section 782 is classified as a presumption affecting the 

burden of proof so that the method of selecting samples established pur-

suant to this section will be effective to establish a sampling procedure 

that will withstand unmeritorious attack. This presumption arises when 

it is established that the sample ,,,as taken according to the method pre-

scribed by regulation. Thereupon, the burden of proof shifts to the person 

claiming that the sample is not representative of the entire lot. See 

EVIDENCE CODE § 606 ("The effect of a presumption affecting the burden of 

proof is to iopose upon the party against whom it operates the burden of 

proof as to the nonexistence of the presumed fact."). Concerning the 

effect of presumptions in criminal actions, see Evidence Code Section 607 

and the Comment thereto. 

Under the last paragraph of the section, the notice of violation is 

given the same effect as a certificate of condition, grade, quality, or 

the like made under Section 751 and similar sections. See the Comment 

to Section 751. 

The phrase "in '2.l1Y court in t"!1is State, II vh::"ch for::erly D.ppeared in 

two places in the section, has been ieleted as unnecessary. 
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SEC. 17. Section 796 of the A;ricultural C·ode is amended 

to read: 

796. Grapefruit shall be (1) mature, (2) free from serious 

decay, (3) free from seri~us damage by freezing or drying due to 

any cause, (4) free from serious injury due to any cause, (5) free 

from serious scars, including those caused by insects, (6) free from 

serious scale, (7) free frJm serious dirt, smudge stain, sooty mold, 

rot residues or other foreign material, (8) free from serious staining, 

(9) free from serious greenish or bro,mish rind oil spots, (10) free 

from serious spotting or pitting, (11) free from serious roughness, 

(12) free from serbus aging, (13) free from serious softness, (14) 

free from serious sunburn, (15) free from serious sheepnose. 

The follo'iling standards shall be applied in determining whether 

or not grapefruit meet the requirements of this section: 

(1) Grapefruit are not mature unless (a) at the time of picking 

and at all times thereafter the juice contains soluble solids, as 

determined by a Brix scale hydrometer, equal to or in excess of five 

and one-half parts to every part of acid contained in the juice (the 

acidity of the juice to be calculr.tcd ~,S citric acid uithout 1-rater of 

crystallizatbn), except 'G:>at in view of differences in climatic 

conditions prevailing in the desert areas, ',hich result in the 

grapefruit gro;m in those areas having, ~t maturity, a higher percentage 

of soluble solids to acid chan the mature grapefruit gro;m in other 

areas of the State, grapefruit produced in the desert areas are 

considered mature if at the time of picking and at all times thereafter, 

the juice contains soluble solids, as determined by a Brix scale 
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hydrometer, equal to 8r in excess of six parts to every part of acid 

contained in the juice (the acidity of the juice to be calculated as 

citric acid "ithout Hater of crystallization), and (b) 90 percent 

or more of the grapefruit, by count, at tir;:e of picking and at all 

times thereafter have attained, on at least two-thirds of the fruit 

surface, at least a minimwn characteristic yelloH or grapefruit color, 

as indicated by Color Plate No. 19 L3 in "Dictionary of Color," Maerz 

& Paul first edition 1930. Grapefruit produced outside of this State 

under climatic conditions similar to those prevailing in the desert 

areas and offered for sale in this State shall meet the same maturity 

standard as that prescribed for grapefruit prQduced in desert areas. 

The geographical boundaries of the desert areas of the State of 

California shall be defined as Imperial County, the portions of Riverside 

and San Diego Counties located east of a line extending north and south 

through Hhite Hater, and that portion of San Bernardino C;)unty located 

east of the 115 meridian. 

(2) Decay is serious if any part of the grapefruit is affected 

with decay. 

(3) Damage by freezing or drying due to any cause is serious if 

20 percent or more of the pulp or edible portion of the grapefruit 

shm~s evidence of drying or a mushy condi'ci8n; and damage by freezing or 

drying due to any cause is very serious if 40 percent or more of the 

pulp or edible porti:m 8:f the grapefruit shm;s evidence of drying or 

a mushy condition. Evidence of damage shall be determined by as many 

cuts of each individual grapefruit as are necessary. 

(4) Injury due to any cause is serious if the skin (rind) is broken 

and the injury is n~t healed. 
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(5) Scars, includinr: those caased by insects, are serious if they 

are dark, or rough, or deep and if they aggregate 25 percent or more 

of the fruit surface. 

(6) Scale is serious if 50 percent or more of the fruit surface 

shows scale infestation in eXcess of 50 scales per square inch. 

(7) Dirt, smudge stain, sooty mold, rot residues, or other foreign 

nmterial are serious if an aggregate area of 25 percent or more of 

the fruit surface is affected. 

(8) Staining of the skin (rind) is serious if 50 percent or more 

of the fruit surface is affected with a pronounced discoloration. 

(9) GreEnish or brot-mish rind oil spots are serious if' they 

cover an aggregate area of 25 percent or more of the fruit surface. 

(10) Spotting or pitting is serious if the spots or pits are 

sunken and cover an aggregate area of 10 percent or more of the 

fruit surface. 

(11) Roughness is serious if 90 percent or more of the fruit 

surfact is rough and coarse, or lumpy. 

(12) Aging is serious if or.e-third or more of the surface of 

the grapefruit is dried and hard. 

(13) Softness is sei'ious if til" grapefruit is flabby. 

(14) Sunburn is serious if it causes decided flattening of the 

fruit and drying and discoloration of the skin (rind) affecting more 

than one-third of the frait surface. 

(15) Sheepnose is serious if the stem end of the grapefruit 

protrudes decidedly. 

The compliance or nonc()mpliance with t.he standards for grapefruit 

prescribed in this chapter, except as to maturity, may be determined from 

a representative sample taken as fo1101,s: 
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(a) 1,lhen in containers the sample shall c~nsist of not less than 

10 percent, by count, of the grapefruit in each of the containers 

selected as the sample. 

(b) ,n,en in bulk the sample shall consist of not less than 100 

grapefruit, except that where the total number of grapefruit in the bulk 

lot is less than 1,000 grapefruit a representative sample shall consist 

of 10 percent of the grapefruit. 

Each individual grapefruit may be exacined for one or all of the 

defects, except as to m8.turity, but only one defect shall be c:lUnted 

or scored against any individual grapefruit. 

The official sample f·~r testing for maturity of grapefruit shall 

consist of not less than 30 grapefruit. 

~he rres"C.r::.:ptio!l estnbliehed 

ty this parat;raph ".s n pr2s=.ption "ffc2cin" the burden of proof. 

Tolerances to be applied to certain of the foregoing standards are 

hereby established. The grapefruit in any one container or bulk lot 

shall be deemed as a \-,hole t·~ meet the requirements of Standards 

Numbers 2, 4, 5, 6, 7, G, 9, 10, 11, 12, 13, 14 and 15 of this section 

so long as not over 10 percent, by count, of the individual grapefruit 

in such container 0, bulk lot are below said standards, and so long 

as not over 5 percent, by count, thereof are belo" anyone of said 

standards. The grapefruit in anyone c:mcainer or bulk lot shall be 

de.emed, as a whole, to meet the requirel"ents of Standard Number 3 

of this section so long as not more than 15 percent, by count, of the 
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individual grapefruit in such container or bulk lot are seriously 

damaged by freezing or drying due to any cause, but not to exceed 

one-third of this tolerance shall 1;e allowed for very serious damage 

by freezing or drying due to a'ly cause. 

COlr!!lent. 'l'he next to the last paragraph of Section 796 establishes 

a rebuttable presumption. EVIDENCE CODE § 602 ("iI statute providing that 

a fact or group of facts is prirrft facie evidence of another fact establishes 

a rebuttable presmption;"). 'Ihis presumption is classified as a presump

tion affecting the burden of proof so that the n:ethod of selecting samples 

specified in the statute will be effective to establish a sampling pro

cedure that will withstand unmeritorious attack. See the first paragraph 

of the Comment to Se ction 782. The language "as provided in Section 782 

of this code" is deleted as unnecessary. 



Ii 841 

SEC. 18. Section 841 of the Agricultural Code is arr.ended 

to read: 

841. The director and tl:e comnissioners of each county of 

the State, their deputies and inspectors, u~der the supervision 

and control of the director shall enforce this chapter. The 

refusal of any officer authorized under chis chapter to carry out 

the orders and directions of the director in the enforcement of 

this chapter is neglect of duty. 

The director by regulation rray prescribe rr.ethods of selecting 

samples of lots or containers of honey, ',hich shall be reasonably 

calculated to produce by such sampling fair representations of the 

entire lots or containers sampled; establish and issue official 

color charts depicting the color standards and requirements estab

lished in this chapter; and rrake other rules and regulations as 

are reasonably necessary to secure uniformity in the enforcement 

of this chapter. 

Any sample taken under the provisions of this chapter seall-58 

is prima facie evidence 1-~B-aay-eeli~t-~B-~B~s-g~a~e7 of the true 

condition of the entire lot in the examination of which said sample 

was taken. The presumption established by this paragraph is a pre

sumption affecting the burden of proof. 

Comment. The last paragraph of Section 841 establishes a rebuttable 

presumption. EVIDENCE CODE § 602 ("A statute providing that a fact Or 

group of facts is prima facie evidence of another fact establishes a 

rebuttable presumption."). This presumption is classified as a presump

tion affecting the burden of proof so that the method of selecting samples 

established pursuant to Section 841 "ill be effective to establish a 
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sarr,p1ing procedure that "'ill wi-thstand ul1r.".eritorious attack. See the 

first paragraph of the Comment to Section 782. 

The phrase, "in any court in this State," has been deleted as 

unnecessary . 

- 36-



§ 892.5 

SEC. 19. Se ction 892.5 of the !\gricul cursl Code is amended 

to read: 

892.5. The director may investigate and certify to shippers 

or other financially interested parties the grade, quality and 

condition of barley. Said certificates shall be based upon the 

United States standards for barley and 6BB±i-£e ~ pr1rr~ facie 

evidence of the truth of the statements contained therein. The 

presump!ion_~stablished b~ this section is a presumption affecting 

the burden of proof. Such presumption does not apply in a criminal 

action. 

Comment. See the Comment to Section 751. 
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SEC. 20. Section 893 of the ;",gricult~ral Code is amended 

to read: 

893. The director shall inspect. aLd grade upon request and 

certify to any interested party the quality and condition of any 

field crop or other agricultural product under such rules and 

regulations as he r.By prescribe. Certificates issued by author-

~R-tBe-8tate-BS are prir.B facie evidence of the truth of the state-

ments therein contained. Such inspection shall not be made or such 

certificates issued by any person not specifically authorized by 

the director in reference to any field crop product for which 

State standards have been established. Any person so authorized 

shall comply with the rules and regulations issued by the director 

relative to the certification of field crop products. 

Tne presumption established by this section is a~umption 

affect~ng the burden of proof. Such presumption does not apply in 

a criminal action. -.--- .--

Cou~ent. See the Comment to Section 751. 
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SEC. =1. Sectio,~ 920 of t~e Agricul"ural Co:ie is ameD:ied 

to read: 

920. (a) Any salTlple takea by an enforcement officer in 

accordance with rules and regulations prollilligated under the pro

visions of this article for the taking of official samples ~Ra!! 

Be is prima facie evidence j' - ~R-aH.Jr- t:BH:rt- ~H-~Ui~6- g-sa~ej' of the 

true condi tiOD of the entire lot from ,'hich the sample ,.ras taken. 

~e presumpti?~ established by this subdivision is a presumption 

affecting the burden of proof. 

(b) A written report issued by the State Seed Laboratory 

showing the analysis of any such sample 5Ra!!-ee is priJr.a facie 

evidence j"-i.R-aR:;-~61::H~~;!;-~E.-;g~is-,g~a:!;e,. of the true analysis of' 

the entire lot froe "hich the sample was taken. The presumption 

established by t;1is subdivision is a presumpcion affecting the 

~en of _p~~_ Such presUlOIption does not apply in a criminal 

action. 

Comrr.ent. Subdivision (a) of Section 920 establishes a rebuttable 

presumption. EVIDENCE CODE § 602 ("A statu"ce providing that a fact or 

group of facts is prirra facie evidence of another fact establishes a 

rebuttable presumption."). This presurr~tion is classified as a presQ~p

tion affecting the burden of proof so thai; the method of selecting samples 

established pursuant to regulation will be effective to establish a sampling 

procedure that will , .. ithstand unmeritorious attack. See the first paragraph 

of the Cowment to Section 782. 

Subdivision (b) of Section 920 has been revised to give the reFort 

of the State Seed Laboratory the same effect as a certificate of cor:dition, 

grade, quality, or the like rrade under Section 751 or sinilar sections. 

See the Corrment to Section 751. 
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§ 1040 

SEC. 22. Seccion 1040 of the Agricultural Code is amended 

to read: 

1040. ~B-aRy-a€t~eBje~V~±-e:-€=~E~FB±1-~B-aEJ-€eaFt-iB-~B4s 

B*s*e; A certificate of the director stating the results of any 

analysis, purported to have been :r.ade under the provisions of 

this act, sRsll-ee is prima facie evidence of the fact that the 

sample or samples mentioned in said analysis or certificate were 

properly analyzed; that such samples ,rere taken as herein provided; 

that the substance analyzed containecl the component parts stated 

in such cercificate and analysis; and that the samples were taken 

from the locs, parcels or packages rr.entioned in said certificate. 

The presumptio~stablishecl by this section is a presumption affect

ing the burden of proof. Such presumption does not apply in a 

criminal action. 

Corr:ment. See the COILlY.ent to Section 751. 
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§ 1105 

SEC. 23. Section 1105 of the Agricultural Code is repealed. 

±±.g?": - - f ~- SHSU- j;o:e -13~"e5aEeEl- ±Z-8E-SRE- fae:5- sf -~e5 se6S~eR-£:f 

anY-fe~6en}-g;~zn-ex~€e:~e~B~ie3-eRgatea-~R-~ke-Bale-ef-egg6-tBa~ 

6~eE-eggs-a=e-~e~-sal~~ 

Comment. Section 1105 is unnecessary in light of Agricultural Code 

Section 18. See S ction 18 and the Coronent thereto. Compare 21 OPS~ CAL. 

ATTY. GEN. 171 (1953)(concerning Section 1105) with 17 OPS. CAL. ATTY. 

GEN. 154 (1951) (concerning Section 18). 
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§ 1106.1 

SEC. 24. Section 1106.1 of the Agricultural Code is amended 

to read: 

1106.1. 1he director, by regulation, shall prescribe methods 

of selecting samples of lots or containers of eggs "hich shall be 

reasonably calculated to produce by such eCLIli~g fo..ir representa

tions of the entire lots or containers sampled. Any sample taken 

hereunder sli~!!-1se is pI"ima facie evidence ,-3:R-a.Ey-€eH=t-~~-tR~s 

£4;84;er of the true condition of the entire lot in the examination 

of "hich said sample was taken. The presumption established by 

thi s se ctio_I:!: _~ . .2:. presumption affe cUng the. hurden of proof. 

Comment. Section 1106.1 establishes a rebuttable presumption. 

EVIDENCE CODE § 602 ("A statute providing that a fact or group of facts 

is prirr:a. facie evidence of another fact establishes a rebuttable presump

tion.") . This presumption is classified as a presumption affecting the 

burden of proof so tbat tne method of selecting samples established by 

the director "ill be effective to establish a sampling procedure that ~lill 

"ithstand unmeritor~ous attack. See the first paragraph of the Comment 

to Section 782. 
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SEC. 2~. SecHor. 1267 of t'::te Agricultural Code is amended 

to read: 

1267. For the purpose of enforcing the provisions of this 

chapter the director is authorized to receive verified complaints 

from producers agains any commission merchant, dealer, broker, cash 

buyer, or agent or any person, assuming or attempting to act as such, 

and upon receipt. of such verified complaint shall have full authority 

to ITBke any and all necessary investigations relative to the said 

compla.int. 'rhe director or his authorized agents are empowered to 

administer oat'::ts of verification on said complaints. He shall 

have at. all times free and unimpeded access to all buildings, yards, 

,mrehouses, storage and trar:sporta tion facilities in "hi ch any farm 

products are kept, stored, handled. or transported. He shall have 

full authority to administer oaths and take testimony thereunder, 

to issue subpenas requiring the attendance of witnesses before him, 

togethe,. "'ith all books, melioranda, papers ar-d other documents, 

articles or instruments to compel theiisclosure by such witnesses 

of all facts known:,o them relative to the !tatters under investiga-

tion, and all parties disobeying the orders or subpenas of said 

dire ctor shall be .guil ty of contempt and shall be certified to 

the superior court of the State for pur:ishment of such contempt. 

Comment.. The last sentence of Section 1267 has been deleted.. 'TIlis 

sentence is C1nnecessary in view of subdivision (e) of Section 1268.2. 
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SEC. 26. Secticm l263.2 of the Acricdtural Code is 

amended to read: 

§ 1268.2 

1263.2. (a) Oral evidence shall be taken only on oath or 

affirmation. 

(b) Each pai-ty shall have these rights: To call a.YJd examine 

>Titnesses; to introduce ex:,ibits; to cross-examine opposing witnesses 

on any matter relevant to the issues even thouGh that matter was not 

covered in the direct examination; to impeach any "itness regardless 

of which party first called him to testify; and to rebut the evidence 

against him. If respondent does not testify in his own behalf he 

may be called and examined as if under cross-examination. 

(c) The hearing need not be conducted according to technical 

rules relating to evidence and "itnesses. Any relevant evidence shall 

be admitted if it is the sort of evidence on Y1hich responsible persons 

are accustomed to rely in the conduct of serious affairs, regardless 

of the existence of any common la1< or statutory rule >Thich might n:aJ,e 

irr~roper the admission of such evidence over objection in civil actions. 

The rules of privilege shall be effective to the "aBe extent that 

they are :aeB' 9F-ll.e't'eafter Ea':f otherHise required by statute to be 

recognized ~n-eivi±""aeti~RB at the hearing , and irrelevant and unduly 

repetitious evidence shall be excluded. 

Comment. The revision of telo lust sentence of Section 1268.2 is 

necessary because, under Division 8 (ccr:"2-_~cnci~g '\.vith Section seo) oi' the 

I:vidence Code, the privileges o.pp1icable in some administrative proceedings 

are nt tirr.c-s different from those D.fplicable in civil actions. As revised, 

the last scnter.cc of Section 1268.2 cCLi'crLG to,;he last Gcntence of Govern

ment Code SccticL 11513 (state Admi!listro.tive Procedure Act) as BLlccded in 

the act that cr.c.cted the Evideonce Code. 
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§ 1272 

SEC. 27. Section 1272 of the Agricultural Code is amended 

to read: 

1272. (;:;.) T.:bCl1 reo_ucctcd 1:y ~li2, c..o::lsignor) D. ccr:r.issic.1 r:£rchant 

shall before the close of the next business day following the sale 

of any farm products consigned to him transmit or deliver to the 

owner or consignor of the farm products a true written report of 

such sale, showing the amount sold, and the selling price. Remit

tance in full of the amount realized from such sales, including all 

collections, overcharges and damages, less the agreed commission 

and other charges, together with a complete account of sales, shall 

be made to the consignor within ten days after receipt of the 

moneys by the commission merchant, unless otherwise agreed in writ

ing. In the account the names and addresses of'purchasers need not 

be given, except as required in Section 1271. Provided, however, 

where a commission merchant has entered into a written contract with 

two or more owners or conSignors which contract provides that thG 

returns for farm products sold for the account of such owners or 

consignors shall be pooled on a definite basis as to size and/or 

grade, during a certain period of tin:e then a commission merchant 

shall be required to render an account of sales, showing the net 

average pool return on each size and/or grade from sales made and 

shall keep a correct record of such sales, showing in detail all 

information as required in Section 1271 of the Agricultural Code. 

(b) ~Try cc[',nicsioG. ::erc.tc.n~ st'-o.ll ~C-LQil;' D. eery of cI.11 records 

covering each transaction, for a period of one year from the date 

thereof, which copy shall at all times be available for, and open 

to, the confidential inspection of the director and the consignor, 
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or authorized representative of either. In the event of any 

dispute or disagreement between a consignor and a commission 

merchant arising at the time of delivery as to condition, quality, 

grade, pack, quantity or weight of any lot, shipment or consign

ment of farm products, the department shall furnish upon the pay

ment of a reasonable fee therefor by the requesting party a 

certificate establishing the condition, quality, grade, pack, 

quantity, or' weight of such lot, shipment or consignment. Such 

certificate e~~ll-ge .is prirrn facie evidence in,all ceurts of this 

S~a~e-as-~e-~ae-¥eei~als-tae~eef of the truth of the statements 

contained therein. The presumption established by this subdivision 

is a presumption affecting the burden of proof. Such presumption 

does not apply in a .crimi~al action. The burden of proof shall be 

upon the commission merchant to prove the correctness of his account

ing as to any transaction which may be questioned. 

(c) Every dealer must pay for farm products delivered to him 

or it at the time and in the manner specified in the contract with 

the producer, but if no time is set by such contract, or at the 

time of said delivery, then within thirty days from the delivery or 

taking possession of such farm products. 

(d) No claim may be made as against the seller of farm products 

by a dealer or cash buyer under this chapter, and no credit may be 

allowed to such dealer or cash buyer as against a producer of farm 

products by reason of damage to or loss, dumping, or disposal of 

farm products sold to said dealer or cash buyer, in any payment, 

accounting or settlement made by said dealer or cash buyer to said 

producer, unless said dealer or cash buyer has secured and is in 
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possession of a certificate, issued by an agricultural cOmmissioner, 

county health officer, clirector, a duly authorized officer of the 

State Board of Health, or by some other official now or hereafter 

authorized by la", to the effect that the farm products involved 

have been darraged, dUffiped, destroyed or otherwise disposed of as 

unfit for human consumption Or as in violation of the fruit and 

vegetable standards of the Agriculccural Code as contained in 

Division ), Chapter 2 thereof. Such certificate will not be valid 

as proof of proper claim, credit or offset unless issued within 

twenty-four hours of the receipt by the dealer or cash buyer of 

the farm products involved. 

Comment. See the Comr.ent to Section 751. 
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SEC. 28. Section 1272.5 of the flgricl:ltural Code is amended 

to read: 

1272. '). Proof of any sale of farm products rr.ade by a corrj)jis

sion r::erchant for less than the current market price to any person 

with whom he has any financial comcectioll, directly or indirectly 

as owner of its corporate stock, as copartner, or otherwise, or 

any sale out of which said commission merchant receives, directly 

or indirectly, any ];ortion of the purchase price, other than the 

commission r.amed in licensee's application or in a specific contract 

with the consignor, sR&ll-Be-~=~Ea-fae~e-e,~aeEee establishes a 

rebuttable presUDl];tion of fraud within the meaning of this chapter. 

This presumption is a presumption affecting the burden of proof. 

No commission merchant, dealer, or broker who finances, lends 

money, or otherwise rr.akes advances of money or credits to another 

commission merchant, dealer, or broker may deduct from the proceeds 

of farm product~ rr.arketed, sold, or otherwise handled by him on 

behalf of or for ·(.11e account of the co=.ission merchant, dealer, or 

broker to whom sucb money, loans, advances or credits are l1'.ade, an 

amount exceeding a reasonable commission or brokerage together with 

the usual and customary selling charges and/or costs of rr.arketing, 

and Tray not otheI'lrise divert LO his own use or account or in liqui

dation of such loans, advances or credits tbe moneys, returns, or 

proceeds accruing frem the sale, handling or l1'arketing of farm 

products handled by him on cehalf of or for the account of the com

mission merchant, dealer, or broker to "hom or for whom such loans, 

advances, or credits are rrBde. 

CODllT_er..t. Section 1272.5 creates a rebuttable presumption ,rhich has 

been classified as a presumption affecting the burden of proof. Thus, 
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when the facts that give rise to the presumption have been established, 

the corr~ission ~erchant has the burden of proof to show the absence of 

fraud. See Evidence Code Section 606. Concerning the effect of this 

presumption in a criminal action, see Dridence Code Section 607. 

'Phis presumpcion is classified as a presumption affecting the burden 

of proof in recognition of the fact that a co~mission merchant serves in 

a fiduciary capacity. See Raymond 'of. Indep.e.n.den.t Grmrers, Inc., 133 Cal. 

App.2d 154, 284, P.2d 57 (1955). See also Section 1272 which provides 

that the commission l~erchant has the burden of proving the correctness 

of his accounting as to any transaction "hich rray be questioned. 



SEC. 29. 

to read: 

§ 1300·3-2 

Sectbn 1300.3-2 of the AGricultural C:ode is amended 

1300.3-2. (a) Oral evidence shall be tal,en only on oath or 

affirmation. 

(b) Each party shall have these rights: To call and examine 

flitnesses; to introduce exhibits; to cross-examine opposing flitnesses 

on any matter relevant to the issues even though the matter ,.as not 

covered in the direct examination; to impeach any witness regardless 

of "hich party first called him to testify; and to rebut the evidence 

against him. If respondent does not testify in his Olin behalf he may 

be called and examined as if under cross-examination. 

(c) The hearing need nO~G be conducted according to technical 

rules relating to evidence and witnesses. Any relevant evidence shall 

be admitted if it is the sort of evidence on "hich responSible persons 

are accustomed t~ rely in t:1e conduct of serious affairs, regardless 

of the existence of any comrr.on La" or statlltory rule ],hich might ;nake 

improper the admission of such evidence over objection in civil actions. 

The rules of privilege shall be effective to the SEURe extent that they 

are Bew-9P--l!ei'ea:f1;ef-Ea5' otherwise requi.red by statute to be recognized 

in-ei"U-aeM,3Rs at the hearir.g , and irrelevant and unduly repetitious 

evidence shall be excluded. 

Ccnnent. '!he revision of the last sentence of Section 1300.3-2 is necessary 

because, under Division 8 (ccrr~encing with Section 900) of the Evidence Code, 

the privileges applicable in some administrative proceedings are at times 

different from those applicable in civil acti:ms. As revised, the last 

sentence of Section 1300.3-2 conforms to the last sentence of Government 

Code Sectbn 11513 (State Administrative Procedure Act) as revised in the 

act that enacted the Evidence Cade. 
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SEC. 30. Section 1300.5 of the A~ricultural C:>de is amended 

to read: 

1300.5. (a) Every processor othe,' than a licensed winegrower 

v1ho purchases farm products from the producer thereof on a packout 

basis shall promptly upon completion of said processing inform the 

producer of the results obtaine:i, and in so doing shall account fully 

and completely for the er:t ire ,·,eight of the fa= product so received 

frcm the producer. 

I'ihere a spec~fic grade or quality is a condition of a packout 

basis contract bet~;een prJducer and the processor, such grade or 

quality stall be determined at the completion of said processing by a 

state or federal agency duly authorized t" determine said grade ·"r 

quality, and the certificate issued in connection ",ith said inspection 

6Ball-s€ is prima facie evidence of the grado or condition or both 

of the finished product. The presumption ~stablisl1ed by this paragraph 

is a presUlll!J.tion affecting the_~Ul'der:_ of pr.£'2.f_. Such presumption does 

not apply in a crimiml. ac1::. i.o:2.,:. 

Every cJntract behlcen a processor and a pr:Jducer covering the 

purchase 0:;' farm products on a packout basi s shall, in addition to 

designating the price to be paid for the specific grade, designate 

the price to be paid for any other grade into ".,hich the farm product 

is processed as determine:i by inspection of the finished product by 

a duly authorized state or federal agency_ 

(b) Every processor other than a licensed VlinegroVler '~ho receives 

farm products from the prcducer thereof for processing on a consigned 

bas is shall promptly make and keep a correct record Sho,·,ing in detail 

the following VIi th reference to the processing, hamling, storage, and 

sale of said farm products: 
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(1) The name and addl"eSS of the consignor. 

(2) The date received. 

(3) The quantity received. 

(4) The size or sizes of the containers intD which the finished 

product is pacl,ed. 

(5) The grade or grades and quality of the finished product. 

(6) The price or prices obtained from the sale of the finished 

product. 

(7) J<n itemized statement of costs and charges paid in connection 

>Iith the processing, handling, storage, and sale of the farm product. 

(c) \"!here the proce ssor has entered into a "Iritten contract "i th 

tlw or more owners or consignors, !;hich cDntract provides that the 

returns for the farm products handled and sold for the acc~unt of such 

owners or consignors shall be ~coled on a definite basis as to grade 

or quality, or b~th, during a specific period of time, then the processor 

shall render an account of sale sh J"ling the net average pool return on 

each grade and quality from sales made, sh01linc; in detail all charges 

in cDnnecti~n with the handling, processing and selling of such farm 

products, and the pr~cessor shall keep a CDrrect record of such sales 

and charge s. 

(d) Every processor shall keep accurate books and records showing 

the names and addresses of all producers selling and making delivery 

of farm products to him, including the dates of deliveries, the quantities 

thereof, and the agreed pl'ice to be paid tilerefor, and if no agreed 

price has been arrived at, or a rrethod fo~ determining the same agreed 

upon, then such agreed price shall be considered the value of such 

products as of date of delivery. For the purpose of ascertaining such 
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value ar,d in addi t i ~n t:J sthe r evidence, ,'cr"'2rence may be had to 

price quotations frOID the l"ederal-state market neHS service. 

Accurate grading and '·)e ight rece ipts bearing tile date thereof shall 

be given by all processors to each producer, or his agent, upon each 

and every delivery, such receipt to bear the name and address 

of the producer and the nave of the processor. Hot later than five 

days after demand the processor shall give to every such producer 

so requesting a full and 'cJmplete statement of such producer's 

account, sh01"ing the c::ltire quantities of products delivered by him, 

the grades thereof, and tte amount olling for every lot and for the 

1;hole thereof. 

Comment. See the Corlacent to Section 751. 
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§ h135 

i'~C. 31. Secc;':", 1>135 of the A.gricultural Code is amended 

t::> read: 

4135. The sale by any retail stere, cr mm:ufacturer ::>r 

distributor, including any producer-distributor or nonprofit co

operative assocation acti~g as a distributor, of milk, cream, or 

dairy products at less th2n cost is an unfair practice. C::>st as 

applied to manufacturers and distribQtors, as used herein, shall 

mean the cost of I'm; pr;)duct, plus all costs of manufacturing, 

processing, handling, sale and delivery, including overhead costs; 

and cost as applied to retail stores, as used herein, shall mean invoice 

or replacement cost, 1'1hichever is lo",er, plus the cost of doing business 

of such retail store. "cost of raw product," in the case of market 

milk and mari<et cream, l'lhetller 01' not such market milk or market cream 

is used in the processing 0" manufactt:rc of dairy products, Shall be 

the applicable minim~ price therefore, if any, payable by distributors 

to producers pursuant cO G-cabilization or marketing plans in effect under 

the provisions of Chapter 17 (coruoencing 'lith Secti~n 4200) of Division 

6; provided, however, tha~ "Ghe foreg8ing definition of "cost of raw 

product," as applied to sales on a bid basis to :::lUblic agencies or 

insti tutions, shall be applicable only to 1.:arket mi lk or market cream 

utilized for Class 1 purposes, as such purposes are defined in Chapter 17, 

Division 6 of this code. 6,iaeRee Proof of cost, b?sed on audits or 

surveys, made in accordance Hith generally accepted cost accounting 

presunrp"..:.iOD of :Jncll cost at :-he t1:::c 0:.' t1:e cc::::nission oi" :::mc~L_yiolD.tion. 

Tl1i~ presu.TI:R:tiOl.:!.,)s .a prCGUl:,p0icn .-:~ff:.::.s,ti!l(; _;::-l::c cJ.;.rdcn of proof. 'The 

director shall establish by rule a~d regulations pursuant to Section 

-54-



• 
.' 

§ 4135 

4143 the procedures "hieh shall be considered as "generally 

accepted ::::06"":' S.'2':Ci~1lJ.-:~ir:g prOCec.UTCG.!1 Sl,.:;.cl---. rro2cdures are 

ttase four:.d by Ghc dil'cctor to QC':::Lro.lcly dcterr:::i:ce actual costs. 

COlHnent. The presumption created by Section 4135 is classified as 

a presumption affecting the burden of proof because the information as 

to cost is :r;ar-ci cularly vi thin the knowledge of the person making the 

sale. Thus, the perso:1 =king the sale has the curden of proving that 

the actual cost is l0'le" tLan the cost, based on audits or surveys, made 

in accordance "litt. generally accepted cost accounting procedures. See 

Evidence Code Section 606. 

Hhen Section 4135 is applicable in C1 criminal case, the presumption 

arises only if the facts tt.at give rise to the presumption have ceen 

found or other<rise established beyond a reasorcable doubt and, in such 

case, the defendant need orcly raise a reasocable doubt US to the existence 

of the presumed fact. See Evidence Code Section 607. In a civil case, 

the defendant would have to prove that the presumed fact does not exist 

by the preponderance of the evidence. See Evidence Code Section 115. 
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SEC. 32. Section 4143 of the J'.gric-Jltural Code is amended 

to read: 

4148. Prices filed pursuant to Section 1,147 shall be made in 

such office of the director as he sball designate. Such prices 

shall not become effective until the seventh day after filing. 

E-~~~eRee ~ of any sale of, or offer or agreement to sell such 

market milk, market cream or dairy products by a districutor at 

less tban the prices theretofore filed with the director by such 

distributor pursuant to the provisions of this article 6aall-eeR6~~

';1ioSe-j:H,i?R-!'aeie-j3"e9f' .::!tablishes a rebuttable presumption of a 

violation of this article. Th~s. pre~~~ption is a presumption 

affecting the bl~den of proof. Offers and agreements to sell, as 

used herein, shall include offers and agreements which are condi

tional, or ,,'hieh shall becorr,e effective, upon the filing thereafter 

of amended prices by the distr~butor rraking such offer; Upon receipt 

of such filings or amendments, the director shall forthwith date, 

file and index the same in suet lI'anner that the inforrnation therein 

contained shall at all times be kept current and be readily available 

to any interested person desiring to inspect the same. Any other 

distributor in tile marketing area r::ay meet any such prices so filed; 

provided, that such distributol' shall file 'lith the director a schedule 

of prices not exceeding the pc'ices so met by ilim "ithin 24 hours after 

~eeting the saffie. 

Comment. The presumption created by Section 4148 is classified as 

a presumption affecting the burden of proo,;' in order that c:oe person 'o'ho 

rrakes a sale or offer or agreement to sell at less than the prices there-
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- "-'. 

agreement, or offer to s2ll are lmo>1ll to the clis'cribLltor and might not be 

lmmm to the director, it is approprLte that the burden of showing that the 

sale, agreement, or offer "/as authorized by 1m! be placed on the distributor. 

Hhen Section 4148 is applicable in a criminal case, the presumption 

arises only if the facts that gi'Je rise t.) the presumption have been found 

or othen-lise established beyond a reasonable doubt and, in such case, the 

defendant need only raise a reasonable doubt as to the existence of the 

presumed fact. See Evidence Code Section 607. In a civil case, the 

defendant ",ould have to prove th~t the presumed fact C:les n0t exist by the 

preponderance of the evidence. Sec Eviiencc Ccclc :::~ cLion 115 .. 
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