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#26 8/5/66
First Supplement to Memorandum 66-34

Subject: Study 26 - Escheat

Memorandum 66«34 relating to this topic was distributed for the
last meeting, It, tomgether with the tentative recormendation that was
distributed with it, will be considered again at the August meeting.

Attached to this memorandum (on buff paper) is a proposed revision of
the portion of the preliminary discussgion in the recommendation relating
4o escheat of decedents' estetes together with a revision of Probate Code

Section 231 designed to effectuate the decisions made by the Comission

at the last meeting.

¥You will note that in the revised statute Probate Coade Section 231
has hecome & series of sections running from 231 through 236. These are
proposed to be a new article in the Probate Code relating to escheat of
decedents' estates. The comments to the sections explain their purpose,

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary




Bacheat of Property Upon Qwper’s aath Uithord Helrs

Probate Code Section 281 providss Yhat 1Y & Sscedept Jeaves no obe to

take his estate or any portiosn therveo? nnder the laws of this state; the sawe

escheats to this siate at the death of the decedent. In Fetate of ¥dlan, 135

Cal. App.2d 16, 2B6 P.2a £99 {1955), the court held that the rule stated in
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in each case as 15 the domicile of the decadent, although the last known
address of the decedent frem the bocks and records of the holder may well
have differed from his last actual address., I: is possible that when =
decedent's estate i1s involved the Supreme Court may not raquire distribution
of the property to the state of the last known address according to the books
and records of the holder where that last known address is clearly neither
the domicile ncr the last address of the owmer. It is possible, too, that

there may be other departures from the Texas v, New Jersey rules occasioned

by the fact that facts concerning the last owher are reascnably ascertainable,

Because the United States Supreme Court has not developed rules to
deal with property of persons dying without heirs that are binding on all
of the states, S=ction 231 of the Probate Code should be revised so that
this state no longer loses the property of both domiciliaries and non-
doriciliaries in every cas2 where there is nore than one state interested
in the situation. The section should be revised to express the follawing
principles:

1. TFeal vproverty located in this state should escheat to this state,
This 1s the existing law in California and in nost other jurisdictions.

2. Tznzible personal property that the decedent customarily kept
ir this state at the time 2f his death should escheat to this state whether

ar not the decedent was a domiciliary of California,. Although Estate of



Noler, 135 Cal. App.2d 16, 286 2.2d 899 (1955, actually irnvolved intangible
property--a bank account--the basis of the decisiosn was That all perscnal
property escheated to the jurisdiction where the decedert was domiciled

at hig death., However, 1f ¢ nonresident custonarily keeps propsriy in

this state--as for sxample personal property kept at a vacation cabin--

this state shsould have the right to eschezt the property, not the state

of dormicile, because this state provided the protection for the decedent's
interest in the properiy during his lifetins.

3. Tangible personal property found within the state after the death
of the owner should alse escheat ta this state unless the jurisdiction
where the descedent customarily kept the property during his lifetime can
=stoblish that it would recognize the escheat claiwm of Califarnia to property
Tound in that jurisdiction which the decedent hed customarily kept in
California, This type of reciprocal provision will prevent the courts
of thig state from surrsndering any tangible personal property to the
egchaat claim of ancther state 1f the courts of <hat state will not recognize
Californiats claims under similar circumstances,

L, Irtangitle property--oblipgatiosns owed to o decedent--should escheat
to thies state if the decedert wns doniciled irn this state at the time of
his death. Intangible property has no location, and both the obligor and
atligee may be subject to the Jjurisdiction of several states. As indicated

in Texas v. New Jersesy, 379 U,S, 674 {1945), several states may have a

legitimate basis for claiming intangible prooerty. Under =xisting
Celifornia law, the state of the decedent's domicile has The right to

ascheat the decedent's property. The rule is sound and should be caontinued.
That state has usually provided the decedent with protectior for his personal
and intangible interssts and, therefore, should have the primary claoim on

his intangible assets.
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5. If the decedent was not domiciled in California at his death,
but left intangiblke property consisting of obligations owing to him by
obligers under the Jurigdictior of this state, such property should escheat
to this state unless another state claims the property and establishas that
it would recognize the escheat claim of California to obligations owed
to a California domiciliary., Under this type of reciprocal provision,
California may still recosgrnize escheat claims--such as that made by Montana

in Estate of Nolan, 135 Cel. App.2d 16, 286 P.2d 899 (1955)--made by the

state of a decedernt’s domicile, but California will no longer recognize any
such claim if the state of doemicile would not recognize a California claim

in 2 s8imilar situatiom.
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Ar act to smend Section 231 of, to add Sections 232, 233, 23k,

235, and 236 to, to amend and renumber the heading of Article

2 {cormencing with Section 250) of Chspter 2 of Division 2 of,

and to add = new article heading immediately preceding Section

231 of, the Probate Code, relating to escheat,

The pecople of the State of California do cnact as follows:

SECTTON 1. The heading of Article 2 {commencing with Section
250) of Chapter 2 of Division 2 of the Probate Code is renumbered
and amended to read:
ARTICLE X 3,  GENERAL PROVISIONS
SEC, 2. A new article heading is adéed immediately preceding

Section 231 of the Probate Cade, to read:

ARTICLE 2. ESCHEAT OF DECEDENTS! PROPERTY



SEC. 3. 8ection 231 of the FProbatz Code is amended to read:

231. (a) If $he a decedent , whether or not he was domiciled

in thig state, leaves no one other than = state or govermmental entity

to take his estzte or any portion thereof by intestate successian

under the laws of this state or of any other jurisdiction , the

seme escheats to she this state es-of 3t the daste time of the death

of the decedent in accordance with this ariicle |

LEl Property passing T2 the state under this seetier article ,
whether held by the state or its officers, is subject t2 ths same
charges and trusts to which it would have been subject if it had
passed by succeesion, and is alszo subject to the provisions of Title
10 of Part 3 of the Code of Clivil Procedure relating to escheated
estates.

Lgl Hotwithstanding any other section or provisisn of this code
or any other statute, rule, regulation, law , or decision, moneys
held by a trust funds for the purposes of providing health and
welfare, pension, vacation, severance, supplemental unemployment

insurance benefits , or similar benefits shall not pass to the state

or escheat to the state , but such moneys go to the trust fund holding

them .

Corment. Subdivision (a) has been revised to indicate that the rules

for determining whether o decedent's property has escheated to this state

are set forth in the remainder of the article. The words, "whether or not

he was doriciled in this state,” have been added t> make it clear that this

article prescribes the rules governing the escheat of property belonging to

nondomiciliary decedents as well as to domiciliaries.
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Under the law of some jurisdictions, property does not escheat in
the sense that it does under the law 2f California and most Anglo-American
Jurisdictions. Instead, the government inherits the property when there
is no collateral kindred of the decedent within a specified degree of

kinship. Ses Estate of Maldonado, [195k1 P. 223, fl953} 2 All, E,R, 300

(C.A.). The revised language of subdivision (a) makes it clear that the
claim of such a jurisdiction will not prevent the property >f a decedent
from sscheating under the law of Catifornia.

The words added at the end of subdivision {c) are intended ts be
clarifying. Ths section did nol indicate previously what disposition should

e made of the unescheated property.



SEC. k. Section 232 is added to the Probate Code, +2 read:
232, Real property located within this state escheats to this

state.

Comment. BSection 232 continues the preexisting Californin Law,




SEC, 5. Section 233 is added to the FProbate Code, to read;
233, All tangitle p=rsonal property, wherever located at the
decedent's death, that the decedent customarily kept located in

this state prior to his dawth, escheats ip this state.

Corment., Sectiim 233 provides for the sscheat of tangible pevsonal
property that the decedent customerily kept in Czlifornia prior to his
death, The property described in the sectiosn escheats tz California even
though it may have been temporarily remcved from Cnlifornia at the time of
the decedent's death,

Some examples of the kind of property refarred to by the section are:
Property usually kept at his residsnce by a resident of California; property
usually kept at a sumer home in California by o nonresident of Californisng
and property used in connection with a business located in California.

The section does not cover tangible personal property brought to California
temporarily. However, the length of time that the property was in Celifornisa
prior t: the decedent's death is not necessarily determinative of ite
customary location. If a decedent had recently moved to California and
egtebliched a permanent residence here, the personal property usually kept

at the residence would be customarily kept within this state aven though

it had been customarily so kept for only a brisf perisd of time.



SEC. 6. Section 234 is added to the Probate Coade, to read:

23k, (a) BSubject to subdivisiosn (b), all tangible personal
property found withirn this state afier the decedent's death escheats
to this state.

(b) Such property doecs not escheat to this state but goes to
another jurisdiction if that Jjurisdietior claims the property and
establishes that:

(1) Thot jurisdiction is entitled to the property under its laws;

(2) The decedent customarily kept the property located in that
Jurisdiction prior to his death:; and

{3) Under the law of that jurisdiction, this state has the
rignt t> escheat and take property found there after the decedent's
death that the decedent customarily kept located in this state prior

t3 his death,

Comment, Subdivision (a) of Section 234 provides that all personal
wroperty found within this siate after the owner's deeth without hsirs
escheats to this state. Subdivision (a) covers all tangibls personal praperty,
vhether temporarily loecated in the state or not. It alsc applies o tangitle
personal property that may have been brought into the state after the decedent's
death.

Subdivision (a} is subject o subdivisizn (b} sz thaot a state where
the property was usually kept by the decedent may claim the property if it
wishes to do so., However, the conditions of subdivision (b) are intended t3
make clear that California will not surrender any prsperty to the state
where it was usually located unless that state would recognize California's

claim t2 escheat property found in that state under the provisions of Section

233,
—fom



Subdivision {b) provides that the state claiming the property must
establish the nmatters listed. Thus, it nwst be able to demonstrate that,
under its statutory or decisionsl law California has & reciprocal right
to escheat property locoted ir that state. If 1% canmot show that California
has such a reciprocal right--if its law ig inconclugive-~-it has not established
the matters required by subdivision (b) and the property escheats to California

under subdivision (a),.



SEC, 7. Section 235 is added to the Frobate Code, o read:
235. ALl intangible property escheats o this state if the

decadent was domiciled in thiz state at the time of his death.

Comment, Section 235 provides for the escheat of all intangible property
owned by a decedent who died domieiled in this state. The property referred
to by the section consists of all of decedent's assets that consist of
abligations owed to the decedent such as bvank acesunts, promissory notes,
shares <l corporate stock, dividends, wage claims, beneficial interests
in ftrusts, ete.

Section 235 containg no limitation on the intangible property owned by
a California domiciliary that escheats under 1ts provisions. Wherever the
sbligor may be located, wherever the obligation may have been incurred, such
property escheats ta this state because the decedent owner was a domiciliary

of thisg state.



SEC. 8. Section 23% is added to the Probate Code, to read:

236, (a) Subject to suvdivision (b), all intangible property
consisting of obligations owed to the decedent by anyone resident in
this state, doing btusiness in this state, or incorporated in this
state, escheats to this state whether or not the decedent was domiciled
in this state at his death,

{b) Such property does not escheat to this state but goes to
another jurisdiction if thaot jurisdiction claims the property and
egtablishes that:

(1) That jurisdiction is entitled t5 the property under its laws;

{2) The decedent was domiciled in that jurisdiction at his
decth; and

(3) Under the law of that jurisdiction, this state has the
right to escheat and take intengible property consisting of obligations
owed to a decedent by anyone resident in that jurisdiction, doing
buginess in that jurisdiction, or incorporated in that jurisdiction,

if the decedent was domiciled in this gtate at his desath.

Corment. Subdivision (a) of Section 236 provides that all obligations
awed to o decedent who died without helrs by anyone resident in this state,
doing business in thig state, or incorporated in this state, escheats to
this state. Under this provision, even if decedent was domiciled in another
state, his California bank account or shares of o California corporation
escheat to California.

Subdivision (a) is subject to subdivision (&) s> that the state of the
decedent's domicile may clain the property if it wishes t> do so. However,
the conditions of subdivision (b) are intended to make clear that Califsrnia
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will not reilinguish any of such property to the state of domicile unless
that stote would recognize California®™s claim o eschest intangibles subject
to that state's Jurisdiction under the provisizns of Sectioan 235,

Subdivigion (b) provides that the state claiming the property nust
establish the matters listed. Thus, it must be ablerts demonstrate that,
under its statutory or decisional law California has a reciprocal right
to eschent intangibles subjett to ites jurisdiction. If it cannct show that
California has such a. reciprocal right--if its law is inceonclusive--it hnas
not estoblished the matters reguired by subdivision (b) and the properiy

escheats to California under subdivision (a).

-10-



