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w35 7/8/66
Memorandun 66-33

Subject: Study 36(L)} - Condemnation Law esnd Procedure {Possession
Prior to Final Judgment)

Attached to this memorandum are two coples of the tentative recommendation
on this subject. Please mark changes or suggestions on one copy and
return it to the staff at the July meeting. The proposed legislation
and constitutional amendment reflect previous actions of the Commissaion.
The drafts and comments have been revised to include changes mede at the
June meeting, Some additional suggested chenges have been made and are
discussed below.

We plan to send the proposed legisletion to the printer after the
July meeting and to dlstribute the tentative recommendation for comments
after the July meeting. We will request comments by September 1 and approve
the pamphlet for publication at the October meeting. In response to a reguest
from the Chairman.of the State Bar Cormittee on Condemnation we have sent
each menher of the committee a copy of the attached recommendation so that

the members of the committee may begin to think about the recommendation.

The tentative recommendation itself has not been considered by the
Comission. It is in the general form of the recommendation made in 1961
on taking possession and passage of +title with adeptations taking inte

account the legislation that was enacted in 1961.
The following matiters should be noted:

The Congtitutional Amendment

The draft itself has not been changed from that previously approved,
except that the words "and use" have besen deleted from the amendment, and
also from the remainder of the statute as unnecessary and inartleulate.

The (onment has been rewritten to state more fully and precisely the effects
of the changes in the section.

Section 1268.01
In this section and throughout the draft, the term "compensation” has

-1-




been substituted for the more cumbersome "compensation for the property
and any damage incident to its being taken."

Section 1268.02

The second sentence has been added to state explicitly the holding in
the Deacon case that is cited in the comment. See the comment to Section
1270,04, The last sentence of this section has been changed to state
more clearly the obvious intention of the sentence, The comment also has
been rewritten.

Section 1268.03

The last sentence of this section has been added and the comment has
been rewrlitten accordingly.

Section 1268.04

The words "prior to judgment" in the first sentence and the last
sentence have been added to prevent an overlap with Section 1270,05,

Section 1268.07

The ipat sentence has been added to the comment to point out the rule
stated in the cited case,

Seetion 1269,02

The comment to this section (which authorizes "immediate possession"
for entities whose resolution of necessity is conclusive) has been rewritten
to refer exhaustively to those entities end the appropriaﬁe statutory citationrs

Section 1269.06

Subdivision (a) has bheen revised to permit the condemnor to take
possession {after deposit) after the defendant vacates the property--even
though +the defendant does not send the written notice provided by Section

1249,1. In effect, the condemnor mey, but need not, take possession in this
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circumstance, for under S=ction 12L49.1 the risk of loss does not shift
until possesaicn is actually taken. If the nodtlice is given, however, the
condemnor is foreed, in effect, to take possession because the notice
shifts the risk of loss under Section 1249.1,

Subdivision (b) has been added to state explicitly the rule that would
probably be applied anyway under the rationale of the Gutierrez casa clited
in the comment, That case held that g deposit made after judgment.-not
intended as a deposit to obtain possession--could be withdrawn by the
defendant just as if it were a deposit made to obtain possession after

Judgment, The defendeant could file a receipt and waiver of all claims

except the claim to greater compensation and preserve his right to a new
trial or appeal on the issue of compensation, However, bacause of the waiver
of all claims except to greater compensation, the withdrawal resulted in a
surrender of the right of possession to the condemnor. Subdivision (b)
expresaes this rule as to pre-judgment deposits.

Section 1269.07

The reference to a new trial has been added in the interest of clarity,
The portion of the comment following the first sentence is new,

Se=etion 1270.01

The Gutierrez case, mentioned above in connection with Section 1269,06,
points up a confusion that has existed between deposits made to obtain
possession pursuant to Section 1954 and deposits made in satisfaction of
the judgment under Section 1952. There is language in the cases indicating
that the condemmee's withdrawal of a 1952 deposit waives his right of appeal
and his right to a new trial, while withdrawal of a 1954 deposit does not.

The Gutierrez case permitted the condemnee, by complying with the procedures
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in 1954, to withdraw a deposit ostensibly made under 1952 and still preserve
his right to a new trial on the issue of compensation. The Gutilerreg
cage leaves the rule as to appeals somswhat in doubt.

In order t2 clarify the matter, the draft has been revised sp that the
post-judgnent deposit proecedure more closely parallels the pre-judsment
deposit procedure. Under Ssctisn 1270.01, the post-judgment deposit is
no longeyr tied to an application for an order for possession, although under
Section 1270.02 it is a condition precedent to an order for possession.
Section 1952 has been amended o eliminete any implication that there are
two post-judgment deposit procedures, Under the revised draft, therefore, -
there is but & single post-judgment deposit procedure governed exclusively
by the provisions of the chapter beginning with Seetisn 1270.01,

Seetion 1270.02

The first sentence has been revised to refer to the ex parte application
by the pleintiff inasmuch as reference to such application was deleted from
Section 1270.01.

Section 1270.04

The first two lines have been revised by deleting a reference to an !
order for possession and substituting a reference to the depesit in order
to conform to the revised version of Section 1270.01.

Section 1270.05

The words "to which he is entitled under the judgment" have been added
in the interest of clarity.

Section 1270.06

Section 1270.06 is a new section that is necessary because the post-
Judgment deposit provisions are no longer tied to an order for possession, _
Section 1270.06 parallels Seetion 1269;06. é
-



Sectiosn 1270,08

The reference to a new trizl has been added in the interest of
clarity., The portion of the comment following the first sentence is new,

Section 1270,09

Section 1270.09 has been simplified by referring to the identical
provision in Section 1268.10 instead of restating the entire provision for
depositing money in the state or county treasuries.

Section 1249

Subdivision (ec) of this section has been placed in a more appropriste
location as Seetion 1249,1(b).

Section 1249s

Subdivision (b), as it appeared in the last draft, permitted the
condemnor to fix the date of wvaluation by depositing probable just compensa-
tion only if the deposit was made during the first six months following the
copmencement of the action. As a result, if the deposit were not made within
the first six months, the condernor was provided with no inceantive to make
any deposit thereafter because ncothing it could do ecould prevent valuing the
property as provided in the subseguent subdivisions, After thet time, even
though the condemnor deposited the money, tool the property, and the defendant
withdrew the deposit, the date of valuation would move forward if, for any
reason not the fault of the defendant, the trial did not begin within one
year from the commencement of tihe action, Thus, the condemnor csuld be
forced %o pay for property at wvalues several years removed from the date
that the property and the bulk of the compensation actually changed hands.

Subdivision (b) has been revised to provide the condemnor with a
continuing incentive to make the deposit, for under the revised version the
date of the deposit fixes the ultimate date for determining the date of
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valuation. In a case thaet is trisd three times (as Murata was), the
failure of the condemnor to make the post-judgrent deposit after the first
judegment will not preclude it from making the deposit after the second
Judgment, thus making the money available to the defendant and stopping
any inflation of the price of the property.

Section 1252

The amendment of Section 1252 is new and has been included to eliminate
the bifurcated post-judgment deposit procedure that has heretofors existed.

Szetion 1255a

This section (which deals with abandonment) has been reviged in
accordance with the actions of the Commission at the June meeting, and
the comment has been rewritten.

Section 1255H

The elimination of the dusl post-judgment deposit procedure has
eliminated the need for paragraph (5) of subdivision (e). As all post-
judgment deposits are pursuant to Section 1270.01 et seq., paragraph {3)
fully covers the ground formerly covered by paragraph (5) and the latter
paragreph has been deleted.

Respectfully submitted,

Clarence B, Taylor
Special Condemnation Counsel
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CALIFORNIA JAW REVISION CCMMISSION
TERTATIVE RECCMMENDATION
relating to
POSSESSION PRIOR TC FINAL JUDGMENT AND ASSOCIATED PROELEMS IN EMINENT DOMAIN

PROCEEDINGS

In 1965 the Oalifornia legisiature directed the Law Revision Come
mission to study the question "whether the law and procedure relating
to condemmmtion should be revised with a view to recommending a compre-
hensive statute that will safeguard the rights of all parties to such
proceedings.” This recommendation {(ome of a contemplated series) covers
basic problems that inhere in the timing or seguence of steps in condem~
pation procedure from the govermmental decision to acquire the property
through final jJudgment in the eminent domain proceeding. Both legally
and prectically the most important problem in this sequence is the point
at which the condemnor may take possession of the property. cloaely
related questions involve determimtion of (1) the date as of whieh the
property 1s to be valued, (2) the time orpamnttothapmpertymr,
(3) the dates when interest begins to scorus and ceases, sud (4) tha
conditions ynder which the ocondemmor may sbandon thé proceeding.

In 1961, .6 secomendation of the:Iaw Rivision Commésatofi; %hé
Legislature mcted legislation that partially systematized the law on
these quettioqs. The Commission bas concluded that furthep improvements

2 Bee Cal, Stass. 1961, Che 16 8. ni“‘-? Y or edding CAL, CODR cnr.
’ »

PROC. §6 ms.a. 1243,5, 1243, .1. 1258, 1248, 1355

and 1255b
el



arc needed and that the problems deserve leglslative attentioll € & first

step in the revision and recodiflcation of the law of eminent domein.

Pessession Prior to Judgment - Constitutional Revision

| .Sect:l.un 14 of Article I of the California Constitution requires that
the power of eminent domain be exercised through judiciel proceedinge ard
grante the »ight to a jury trial in such proceedings upon the iesue of
compensation. Under that section and the Code of Civil Procedure, s taking
by eminent domain is an ordinary civil proceeding at both the trial and
appellate levels. The only distinctive treatment given the eminent domain
proceeding is a preferred setting on the triasl calendar, Until the epd of .
the proceeding the eondemhor is ncrt entitled to possession of the property,
nor is the property owner entitled to compensation.

A limited exception to these rules was created by two amendments to
Sectfion Ik which provide_"for go-called "immediate possesaion"' in takings
by the state, cities, counties, and certailn distriets for rights of way
or reservolr purposes. These amendments require that the condemning agency
depopit a sum of money determined by the court to be adequate to secure
eventual payment of the sward. They do not require, however, that the
apcunt deposited be peid or made available to the owner when possession
of his property is taken or at any time prior to final judgment. Before
1957 ro provision was made for withdrawal by the property owner of the
required deposit. Furtbermore, there were no provisions requiring notice
to the property owner of the effective date of the order for possession,
and the order for possession could be made effective vhen granted., These
ruies afforded at least the possfBility of administrative abuse and gave

-Dw



rise to the unanalyzed view that th> best Interests of the property cwner
always lle in postponing the inmeviiable relinquishment of possession as
long as poseible.

The Commission beileves, however, that mora general provisions for
posseesion prior to Judgaen' cer b2 m2de 10 be of benefit to both condem-
nore and condemnees. 4o the public agencies a right to earlier possesalon
facilitates an ordsrly and system=tic vrogram of property acquisition and
project construction. An undue deiay in acquiring even one essential
parcel can prevent construction of & vitally needed public improvement
and can complicate financial and contracting arrangements for the proje~-.
To aveid such s delay, the condemnor mey be forced to pay the owner ol
that parcel more than fair value and more than the owners of similar
property recelved.

From the condemnee's standpoint, 1f reasonable notice 1s given and
if prompt recelpt of the probable value of the property is assured,
possepsion prior to judgment frecuently will be adventagecus. Upon filing
of the condemmatlon proceeding, the land owner loses many of the valuaovie
incidents of ownership. EFe ir pre-i-dedl from sellinr: or financing the
property and is deprived of any further incramse 1in the value of the
property. As a8 practical matter, the property owner muet find and purchas:z
another property prior to teruination of the litigation, He must also
defray the expenses of litigation. It is possibls that because of these
difficulties he will be forced to settle for an amount less than he would
have received eventually in the condemnation proceeding. In contrast,
the taking of possession end payment of estimated compensation pﬁor to
Judgment permits the condemnee to meet these expenses while proceeding wiil:
the trial on the issue of compensation. Even if the condemnee has no
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urgent need for prompt payment, he may withdray the deposit end invest
in other property or he mey leave the amount on deposit and receive
interest throughout the proceeding.

The practical necessity of deosermining +he rizht of the condemnor
to take the property by eminent dcmain hefore any exchange of possession
and ccompensation does not prcclude broadening the provisions for depoelt
and poseession prior to judgrent. Rotwithstending the important roles
the limiting doctrines of "public use” and "public necessity" played in
condemnation cases in the 19+h century, the only substantial question
for Judiclal deecieion in virituwelly all contemporary condemmation pro-
ceedings 1s the amount of campensetion. And, because the question of
the condemnor's right to teke the property is for the court, not the
jury, to decide, procedures may be readily fashioned that will permit
the expeditlious determination of the gquestion in the few cases vhere it
may arise,

In its general application, Saction 1k forbids the "taking" of
property "without just compensation having first been made to, or paild
into court for, the owner." In reliance upon this provieion, the Supreme
Court of California invalidated cert=in legislation enacted in 1897 that
authorized the taking of "immediate nossession” in any condemnation case.3
Thet decision has been ¢onsidered by some 29 a bar to any _1egislative
extension of the right of a condemnor to take possession prior to Judgment.
The 1897 hgislatiﬁn, however, required only the posting of security by
bond and did not provide for any payment to the osmer of the property.
The decision invalidating that legislation was based upon the logical

3 Steinbart v. Superior Court, 137 Cal. 575, 70 Pac. 629 (1902)

-l



ground that, even if money is deposited, it is not deposited "for the
owner" unless it 18 svallable to him. The provisions of the Constitu-
tion that now authorize imrediate possession without payment to the owner
"having first been made" were adopted to overcome this decision of the
Supreme Court.

The policy underlying that decision and the original and fundamental
provisions of Section 1k are sound. Possession of property should not
be taken from the owner unless he has the right to be peid concurrently..
It is pessible that the Supreme Court of California would sustain brosder
statutory provisions for possession prior to judgment if they adequately
implement the property owner's right to concurrent payment. But iIn view
of the tangled evclution of this section and the unfathcmable import of
its language, the Commission belleves that a clarifying amendment should
be subtmitted to the voters, Not the least of the benefits to be derived
from the amendment would be the restoration of clarity and precision to
the only section of the California Constitution dealing directly with
eminent domain. Moreover, such amendment would restore to the Constitution
the right of a property gwner to compensation at the time his property is
taken for any purpose.

Accordingly, the Commission recommends that Section 1k of Article I
be amended as follows:
| . -An explicit provision should be added guaranteeing the owner {jg
right, in all cases, to be compensated promptly whenever posgession o
use of his property is taken. '

2. The existing authorization for poesession prior to Juigment in
right of way and reservolr cases should be retained, Coo
but should be subjected to the requirvement of prompt eompensation. The
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asuthorization in such cases also should be extended to all governmental.
entities and agencies having the right to take for right of way or
reservolr purposes. The existing list of entities has resulted from
anendments adding one entity or arother at variocus times, and no sudb-
stantive distinction between the public entitles listed and not listed
can be drawn.

3¢ 'Te legislature should be authorized to specify the other
purposes for vhich, and entities by which, possession may be taken prior
to judgment. The suthorization should include the power to classify
entities and classes ¢f takings for this purpose. Bubject to the basic
constitutional guarantees, the Législature also should be authorized to
establish and change procedure for such cases,

4, fThe uncertain and partially obsolete language of Section LU
should be clarified, and partislly deleted, as follows:

(r) The phrase, "which compensation shall be ascertained by & jury,
unless a jury be waived, as in other olvil cases in a court of record, as
shall be prescribed by law”’ should be clarified to mske the latier two
phrases refer to the totel process for ascertaimment of compensation,
rather than merely to waiver of jury.

(b) The elongated proviso to the first sentence, dealing with
"immediate possession,” should be eliminated and superseded by clear
provisions (1) suthorizing possession prior to judgment in right of way
and reservoir cases, (2) authorizing possession in such other cases as
are prescrived by stetute, and (3) requiring prompt compensation to the
the property owoer in all cases.

{(c) The second portion of the first sentence, prohibiting “appro-
priation" of property "until full compensation therefor be first made in
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money or ascertained and paid into court for the owvmer” should be eliminated
as surplusage,

{d) The language of the first sentence requiring that, in certain
cases, compensation be made "irrespective of any benefits from any improve-
ment proposed by such corporation" should be eliminated. By 1ts terms
the phrese applles only to "corporations other than manicipal” and, oddly,
only to takings for right of way or reservoir purposes. Insofar es the
languege undertakes to make any distinction in the offsetting of benefits,
other than distinguishing between "special" benefits (which may be offset
in all cases) and "general" benefits (which may not be offset in any case),
the Mnguaée has been held inoperative because it conflicts wiih the
Equal Protection clauie of the Fourteenth Amendment to the Constitution
of the United States. The complex question of the offsetting of bvenefits
in cases of partial takings should be left to treatment by the leglslature
in keeping with more fundamental guarantees of the Constitution.

(e) The last sentence of the sectlon, which provides, in effect,
that property may be taken for certain logging and lumbering wrailroads,
and that such taking constitutes the taker a common carrier, should be
deleted. Takings for such purposes are authorized by existing legislation,
and the statement that the taker becomes & common carrier is merely an
application of s broader proposition that attaches certain consequences
to any exercise of the power of emipent domain.

b
Beveridge v. lewis, 137 Cs). 619, 70 Pac., 1083 (1502).
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Possession Prior to Judgment - Implementing legislation

To implement Section 14, as thue amended, legislation should be
enacted that substantially expands the list of condemnors entitled to
take possession of property prior to judagment. 8Such legislation should
classify condemnors in accordance with the rature of the litigable issues
that may be raised in the condemnation proceeding and specify procedures
applicable to each clasa of condesming agency that will fully protect the
rights of persons whose property is being taken.

The Commigsion recommends the emactment of the following provisionsi

L.. The procedure now followed in cases where property is taken
prior to judgment for right of way or reeervoir purposes should be retained
in such cases, except that the period of notice to the property owner
should be extended. Prior to 1957, there was no requirement that the
property owner be notified. In 1957, a requirement of three days' notice
was enacted. In 1961, on recommendation of the law Revislon Commission,
this period was extended to 20 deys. The Commission now recommends that
this period be extended to 30 days. The change will facilitate ths dis-
Tursement to the property owner of the required deposit prior to the
time that the owner is required to relinquish possession of the property
and will thus reduce the poseibility of serlous inconvenience to the
praperty cwner.

2. The statutes of California now provide that .the governing bvody
of many condemning agencies may adopt & resoluticn or ordinance before
the commencement of the condemnation proceeding that is "coneclusive
evidence” of (1) the public necessity for the public improvement, (2) the
necessity for taking the property for the improvement, and (3) the planning
and location of the improvement in the manner most cpu%patible with the
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greatest public ghod afd tHe least piivate "injufz.'ﬁr.ﬂr Because of the
resulting ffevitability of the taking, such ag;enc:l-..es. Bhould be éﬁtho;fized
to take possession of property prior to judgment in accordance with a
procedure that will fully proteet the rights of property owners.

In such cases, the order for posseesion should be issued ex parte
upon application of the plaintiff, but should not be effective to transfer
the right of possession until at least 30 daye after notice to the property
owner. Within the 30-day period after notice, the property owner should
be entitled to obtain a stay of the order if the hardship to him of losing
possession ocutwelghe the need of the plaintiff-condemnor to avoid delsy. Also
within the 30-day period after notice, the properiy owner should have
the right t0 obtain a vacation of the order for possession if he shows
thet the plaintiff is not entitled to take the property by eminsnt domain
or that the taking is not actually authorized by e conclusive resclution
or ordinance.

3»  In most other condemmation actions, the plaintiff should be
entitled to obtain possession prior to Jjudgment if, upon regulerly notic=d
motion, the court determines that the plaintiff is entitled to take the
property, the plaintiff has a need for early possessicn, and that the
plaintiff'e need for such early possession outweighs any hards}:ip to the
owvner or occupant of the property. But to avoid extending the right to
possession prior to judgment to the exceptionel cases of sc-called "privaic”
copdennation, the right to obtain possession upon noticed motion should
be limited to public entities, public utilities, common carriers, and
public service corporations. Anrd, in the case of public utilities,

common cerriers, and public service corporations, the procedure should
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be available only when the need for the proposed improvement or project
is evidenced by & certificate of public convenience and necessity

cbtained from the Public Utilities Commission.

Deposit by Condemnor

Exlsting law provides for the deposit of probable just compensation
only in connection with an application for an order of possession prior
to judgment. The deposit procedure itself, however, can serve s valuable
role in condemmation proceedings. It is the right of the defendant to
withdraw the deposit prior to judgment that erables him to finance the
acquisition of property to replace that being taken in the condemnation
action. IXIn many cases, it is the deposit that enables the defendant to
defray the expenses of the condemmation litigation. These advantages
would accrue to the condemmee from the deposii even though the condemnor
is not entitled to or does not seek possession prior to judgment,

From the condemmor's viewpoint also, the deposit procedure can be
of value. Because the defendant by withdrawing the deposit waives all
defenses except his claim to greater compensation, the defendant's with-
drawal of the deposit confirms the plaintiff's right to take the 1:|1°t)per'l:.3r.5
Thus, even in cases where the condemnor is not entitled to take possession
of the property prior to judgment, the deposit and withdrawal procedure
provides a method by which the parties can effect a trensfer of the
right to possession in exchange for substantial compensation without
prejudice to their rights to fully litigate the compensation iesue.

Accordingly, the Commission recommends the enactment of legislation

? See People v. Gutiedrez, 207 Cel. App.2d 529, 24 cal. Rptr. 441 (1962).
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authorizing any condemnor, without seeking possession prior to Judgment,
to deposit for the condemnee an amount determined by the court to be
the probaeble just compensation that will be awarded to the defendant in
the action. The Commission Jurther recommends:

l. fThe existing procedure for determining the amount of the
probable just compensation should be retained. The existing system for
withdrawing the deposit, however, should be streamlinred to eliminate,
insofar as poseible, obstacles to withdrawal. Any Justifieble fear that
the smount withdrawn will exceed the eventual award, or that the deposit’
will be withdrayn by a person other than the one entitled to it, can be
obviated by requiring the filing of a bond or other undertaking.

2. Exipting law requires the condemnor to pay the cost of hond
premiums for such purposes 1f the need for the bond arisez from the
condemnee's efforts to withdrew an amount grester than that originally
deposited. No provision for such payment is made if the bond is required
because of competing claims among defendants to the amount originally
deposited. These claims usually result from the need to allocate the
awvard among owners of separate interests in the property, and the
necessity for such allocation arises from the condemm tion proceeding
itself. The Comnission therefore recommende adoptlon of a requirement
that the condemnor pay bond premiums in such instences unless the need
for the bond arises primarily from an issue as to title betwgen defepdants.

:3» Under existing practice no withdrawal is permlitted unless
personal, service of the applicaticn to withdraw is made upon &ll parties.
This requirement should be eimplified by permitting service by mail upon

the other parties and their attorneys, if any, in all cases in which the
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varty hag eppeared in the proceedings or hae been séi'-vea;w:i':ﬁg”the
complaint and summons. Further, the existing absolute p'rohiﬁ:;.lt.:ildz: ‘L
of withdrawal for lack of personal service should be eliminated.
Guite often "defendants" named in eminent dcomain proceedinge can
easlly be shown to have no compensable interest in the property. 1In
such cases, withdrawal should be permitted upon the furnishing of
adequate security. Further, the requirement of an undertaking for
withdrawval should be left to the sound discretion of the court, rather
than being required as & matter of course upon the appearance of any
posaible conflict, however technical, in claims to the eventual award.
L. Because the condemnee is entitled +o0 receive substantial
compensation when the deposit is made--the amount determined by the
court to be the probable compensation that eventually will be awarded
to the condemnee--the date of valuation should be fixed by the deposit.
See below at pages 16-18.
5. After a deposit is made, the condemnor should acquire the right
to the possession of the property when the defendants entitled to posses-
sion of the property éither notify the condemnor that the property has

been vacated or withdraw the deposit.

Depoalt on Demand of the Defendant

The Commission has considered provisions recently enacted in other
states that permit the condemnee to demand and receive probable compen~
gation at the bveginning of the proceedings or soon thereafter. Under
these provisions, the condemnor is given the right to possession upon
complying with the demand of the condemnee. Although the objective has

merit, integration of such a requirement inte Californie condemnation



procedure does not appear feasible. Such provisiops eliminate, in
effect, any privilege of the condempor to gbandon the proceedings.

More importantly, in Califorpis there are instances in which the public
funds for eventusl ecquisition of the property are notarailable at the
outset of the proceeding, Improvement, reverue, or general obligation
bonds may have to be sold. And, as a practical matter in certain cases,
it is necessary for the value of the property to be determined before
the amount of the bond issue can be established.

Nonetheless, the Commiseion believes that a greater incentive
should be provided for the condemnor's depositing probadle just compen-
sation in certain cases. As 1t is not feasible to reguire such deposit,
on penalty of dismissal of the proceeding, an appropriate sasnction would
be imposition of interest on the amount of the eventual award from the
date that the deposit should have been made. As the position of the
home owner after commencement of the eminent domain proceedings is
particularly onerous, the (Commission recommends enactment of such &
provision limited in application to cases in which the property being
taken is a residential property having not more than itwo dwelling units

end the defendant is a resident of one of the units.

Possession After Entry of Judgment

Californie law distinguishes sharply between the taking of possession
before entry of the "interlocutory judgment" of condemnation, and the
taking of possession after that event. Since enactment of the Code of
Civil Procedure in 1872, Section 1254 has permitted any condemmor to
obtain possession following entry of Judgment by depositing for the
defendant the amount of the award and also depositing an additional sum

to secure payment of any additional amount that mey be recovered in the
-13-



nroceeding. The procedurs is availablé even though the award 18 attacked
by either party by motions in the trial court or by appeal. Nelther party
forfeits the right to further redress in the proceeding by possession being
taken and the depcsit being withdrawn, except that withdrawal of the deposit
waives the condemnee's right to further contend that the property may ncot
be taken by eminent domain., Unlike provisions for possession prior to
Judgment, this authorizagion for possegsion after judgment does not ralse
constitutional problems.

Even though the Judgment may be reversed or set aside, provisions for
possession after entry of judgment are properly distingulshed from similar
provislons for possession prior to judgment., The judgment determines the
condemnor's right t¢ take the property, the trial court's assessment of
compensation, and the aliccation of the award among defendants., As motions
in the trisl court, appeals, and poesibly new trials may consume & period
of years, the procedure is beneficlal to both parties. From the condemnee's
staodpoint, the period during which he is effectively precluded from renting,
selling, or improving the property is reduced, and he may withdraw the deposit
and carry out his plans for the future. To the condemnor, the procedure is
virtually essential to prevent the public improvement from being delayed

for s protracted period or even having to be abandoned.

6
Heilbron v. Buperior Court, 151 Cal. 271, 90 Pac. T06 {190C7).
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'Ihc Commission recommends retention of the procedure and re-
stﬁtemént of the a:uthorizing provisions with the following changes: |

1. TheAstatutory provisions should be redrawn to clearly‘ dig~ -
tinguish between the procedurés for, and consequences of, ﬁcésasaion
and deposits before entry of jJudgment, and possessicn and deposits
after entry of Judgment.

2. The court should not be required in every case to determine
an additional amount to be deposited as security for any further
compensation, coste, or interest thet may be recovered in the proceed-
ing. A procedure exists for the increase or decrease of the amount
deposited on motion of either party. This procedure should be adapted
to permit a defendant to make a motion to compel deposit ¢f an addi-
tional amount as security for the payment of additional compensation,
costs, or interest if he deems such action necessary.

3. Existing law should be clarified to permit the condemnee,
after entry of judgment, toc withdraw a deposit made prior to judgment
under the simpler provisions for withdrawal of a deposlt made after w;
entry of Jjudgment. However, the trial court should be aﬁthorized
to require, in its discretion and upon objection to withdrawsl by
any other party, that en undertaking be filed by the withdrawing party.

4. One uniform procedure should be provided for making deposite

after entry of judgment and for the withdrawal of such deposits.




Date of Valuation

Since 1872 the date of summons has been fixed as the date of valuation
in eminent domain proceedings. In an attempt vo improve the position of
the property owner and to compel the condemnor to expedite the proceeding,

a provision was added in 1911 specifying that, if a case is not tried
within one year from its commencément, and the delay is not cmused by the
defendant, the date of valuation 1s the date of trial, Under existing law,
neither the taking of possession by the condemmor, nor the depositing of
probable just compensation, has any bearing in determing the date of
valuation, 1In cases in which the issue of compensation is conee tried, and
a new trial is necessary, the Supreme Court of California has held that the
date of valuation remains the date of the original trial.

Fixing the date of valuation as of the date of summons is supported by
the analogy to other civil actions. In such actions, for many purposes,
copditions are considered to rémain static as of the commencement of the
action., In eminent domain proceedings, however, commencement of the proceedings
is not logically relevant to ascertaining the dste as of which the level of
the general market, and the velue of the particular property in that market,
should be considered. Unless the condemnor deposits probable just compensation
and takes possession of the property, the property owner is left in possession
and control of the property, however hampered he may be in dealing with it.

In a rising market he cannot replace the property taken with the award
eventually received.

In approximately half of tiae United Stﬁtes and in federal practice
property is taken at the beginning of the eminent domain proceeding and the

proceeding continues for the purpose of detefmining the emount of compensation.
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In these Jurisdictions the ususl practice is to fix the date of valuation
as of the date 2f the preliminary taking and to provide interest on the
evaxrd from the date of that taking. In those states in which the power
of eminent domain is exercised exclusively through judicial proceedings,
the majority rule is ts fix the date of valuation as of the date of trial.

The Commisasion has considered the oft-made proposal that the date of
valuation be, in all cases, the date of trisl, Although the simplicity of
such a rule is desirable, it is not altogetheir fair to condemnors and
provides an undesirable incentive to condemnees to delay the proceedings to
obtain the latest posaible date of waluation,

As a matter of convenience, there is merit in fixing the date of
valuation as of a date certain, rather than by reference to the uncertain
date that the trial will begin, Appraisals and appraisal testimony must
be directed to market value as of & specific date.

The Commission therefore recommends enactment of the following rules
for determining the date of valuations

1. The condemnor should be permitted to establish the date of valuaticn
by depositing the amount of probable just compensation for withdrawal by
the property owner, If it does so, the date of valuation should be the date
of deposit unless an earlier date is fixed by the rules stated below, A
date of valuation thus established should not bLe subjiect to change by any
subsequent eventuality in the proceeding,

2, In other cases, a compromise should be nede between California's
two existing rules, and the date of valuation fixed as the date six months
from the filing of the cowplaint.

3. The provigion making the date of valuation the date of trial if,
without fault of the defendant, the case is not tried within ocne year,

should be retained.
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4, 1In cases of new trials, the date of the new trial, rather than
the date used in the original %rial, should be the date of valuation unless
the condemnor deposits the amount awarded in the original trial within a
reasonzbly brieg period after the entry of judgment in the original trial.

5. As a technical matter, provisions respecting the date of veluation
should be changed to compute that date from the filing of the complaint
rather than the issuance of sumons. Under early law, the issuance of
summons was deemed to mark inceptilon of the courtts jurisdiction over the
property. As that rule no longer prevalls, the date of filing of the
complaint 1s a more appropriate date,

6. The Street Opening fict of 1903 (Streets and Highways Code Sections
4000-4hh3) and the Park and Playground Act of 1909 (Government Code Sections
38000-38213) specify dates of valuation that differ from the dates specified

’bj the Code of Civil Procedure, As-tﬁefe appzars to be no justification
for the diserepancy between tlese provisions and the rules generally
applicable, these acts should be smended to conform them to the provisions
of the Code of Civil Procedure.

Decreases in Value Prior to the Date of Valuation

It is generaily recognized that announcement or undertaking of public
improvements or projects may cause particular property to fluctuate in value
before commencement of any eninent domain proceeding respecting the property.
This problen of increase or decrease in market value prior to the date of
valuation is not dealt with in California statutory law. Case law establishes,
however, that any increase in the value of the property directly reanlting
from the improvement itself is o be ascertained and deducted in arriving at

the compensation to be made for a given property, Decisions as to the
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treatment of any decrease in value are uncertain. Hatwitﬁatanding the

rale as to increases in value, demands by praperty owners that alleged
decrzases in value be ascertained and added to the value at the date of
valuation usually have been denied. The reason most cammoﬁly glven is

that any attempt to determine the existence or amount of such a decrease
would be to engage 1in "unfathomable speculation,"  The iﬁjustice to the
property owner is  c¢lear, hovever, 1f the proposed improvement has actually
depreciated the value of the property prior to the date of wvaluation. The
equitable rule would be that "market value" of the property on the date of
valuation is to be appraised irrespective of any effect produced by the
public project. The diminution in wvalue, if any, can be shown by expert
testimony and by direct evidence as to the general conditions of the property.
Determination of "market wvalue" itself invslves elements and considerations
that can be characterized as "speculative," The Commission therefore
recormends enactment of a provision reguiring the taking into acesunt of
any such changes in value and providing & upiform rule for both increases
and decreases,

;Eperest Problems

By analogy to other civil actions, interest in eminent domain proceedings
rung from entry of judgment to the time of payment of the award.- It
pwssession 18 taken prior to judgment, interest tegins on the date
upon which the condemnor is authorized to take possession, The latter rule
is comnstitutisnally required as the owner must be compensated for the use
of his property prior to receipt of the award. The courts have held that
interest on the eventual awvard at the legal rate of seven percent is an

adequate way to compute the amount of this element of compensation.
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Interest ceases when the full amount of the award, together with the
amount of interesst then acerusd, is paid into court for the defendant. The
same rule applies 1T the deposit is made to oblain possession under the
provisions for taking possession after entry of judzment., As to any
amount desposited to obtain possession prior to judgment, however, interest
does not ceasse until and unless the amount is withdrawn.

Ideally, procedure in eminent domain cases would be such that interest
ceases upon an gmount deposited by the condemnor, whether the amount is
or is not withdrawm by the property owner. Fairness does not require that
the property owner be given an coption to 'withdraw the deposit or to leave
the amount on deposit and draw intereat at seven perxrcent. Even though the
condemnor mey place the amount deposited in the state Condemnation Deposits
Fund in the State Treasury and partially recoup the amount of such interest,
the income from that fund does not approach the seven percent rate that
must be paid on the award in the eminent domain proceeding. Denial of
interest is appropriate, however, only if the amount deposited may ﬁe
withdrawvn preoptly and easily. Although the provisions for withdrawal of a
deposit made prior to judgment can be and should be streamlined, there appears
to be no way to overcome the obstacle presented by the possible existence of
separate interests in the property. On trial of the issue of compensation,
the condemnor is entitled to have the property valued as a whole, irfespective
of the existence of separate interests. The total award is segregated only
after its total amount has been determined. Also, deposits prior to judgrent
are made in the aggregate and are not segregated among severable interests
in the property. These privilegeé are regarded as pivotal by condemnors.

Hence, there 1is little justification fbr tolling interest at the time of
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the deposit ag the condemnee may no longer have possession and yet be
faced with serious obsiacles in withdrawing the deposit.

Accordingly, the Commission recommends retention of existing policy on
payment of interest. Various relatively minor and elarifying changes should
be made, however,

Under existing law, interest does not cease upon an amount deposited
prior to judgment aven upon eniry of judement. As the Jjustification for the
rule requiring payment of intereast on amounts deposited prior to Judgment
is that diffiecultiles may be encountered in withdrawing . the amount deposited,
and as such difficulties ers obviated on the eniry of judament, the Commission
re¢commends that interest on amounts deposited prior to judgment be made to
cease upon the entry of judgment. After entry of judgment, it is & matter
of little conssequence whether the depesit was made before or after judgment.,

Subdivision {b) of Code of Civil Procedurs Section 1255b provides that
if the defendant "continues in actual pobssession of or receives rents,
issues, snd profits from the property” after interest begins to accrue, the
"value of such possession end of such rents, issues, and profits" are to be
offset against the interest. The section should be amended, in the interest
of clarity, to provide that it is the value of possession and the net amount
of rents or other income that are to be offset,

Before 1959 cese law permitted the defendant to show that fair compensation
for possession heing taken pricr to Judzment differed from the seven percent
interest allowed on the award from the date of taking possesssion to the date
of paymen#, Legisiation of 1959 provided, in the interest of simplicity,
that such damages should be computed in all cases as seven percent upon the

awvard, In 1961, the provisions on interest were amended %o permit the value



of the condemmee's use and ocounancy to be set off egalnst the accruing
interest. 8Since 1961 it has been uncertain whether interest, and the
offset against interest, are to be determired by the ccurt or by the Jury.
Apart from the tendency of such issues to confuse the jury, deitermination
by Jury requires each of the porties 1o present evidence inconsistent with
the position taken upon trlal of the main issue of coupensation. For
example, if a capitalization-of-income approasch is taken to value, the
property owner seeks to show a maximum value of such income. However, in
attempting to show a minimum offset of rentals agzinst intefest, he must
show a minimum rental value. The Conmission therefore recommends that
Section 1255b be elarified to provide that the court shall determine the
apount of the interest in all cases, including interest constitutionally
required as compensation for possession‘prior to payment. The section slso
should provide that the amsunt »f any offset apainst interest should be
determined by the court, and that evidence on that issue should be presented
to the court, rather than to the jury.

Abandomment of the Proceeding

A California condemnor may abandon the proceeding at any time after
the filing of the complaint and before expiration of 30 days from final
Judgment. The law does nou distinguish, in express terms, between abandonment
in cases in which the condemnor has or has not taken possession prior o
Judgment. In the great majority of states, abandonment is precluded after
the taking, damaging, or use of the property by the condemnor. As a result
of the Law Revision Commission's recommendations, the Legislature in 1961
gnacted the equitable prineiple that abandonment without the consent of the

condemnee will be denied if the court determines that the condemmee has changed
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hig position in justifiable reliance upon the nroceedings and cannot be
restored to substantially the same position as if the proceeding had not
been bepgun,

Thias equitable rule applies whether or not the plaintiff has taken
possession prior to judgment, but 1t would appear that in most instances in
which the property cwner has withdrawn the deposit and relinguished possession
of the property he would be entitied to invoke the rule.

The Cormission does not believe, therefore, that it is necessary to
change the basic rule governing asbandomment, even in conneetion with enactment
of more widespread provisions for the taking of possession prlor to judgment.
There are, however, two changes that should be made in the consequences of
abandomment. Existing law permits recovery by the defendant of his costs
and necessary expenses upon gbandcemment, The general purpose of this
provigion ie to cqmpensate the defendant for all expenses necessarily incurred
whenever the plaintiff fails to carry the emitient domain proceeding through
to its conclusion. Decisions have held that reasonable attorney's fees,
actually ineurred, mey be recovered without regard to the period in which
the legal services are rendsred., For example, they may be recovered for
services rendered before the p.oceeding is filed, Other expenses, jineluding
appraigal fees, may not be recovered if the proceeding is discontinued L0
or more days before the date set for pretrial. As this distinction is not
founded on any substentive difference, the Commission recommends that existing
law be amended to provide a uniform rule governing attorney's and appraiser's
feas and that both be maﬁe recoyeresble if reasonable in amount and actually
incurred. Recovery of these fees, and all other expenses necessarily
incurred in the proceeding, should be permitted without regard to the date

that the proceeding is dismigsed,



Recodification and Miscellsneous Changes

Title 7 (c&mmencfh; with Section 1237) of Part 3 of the Code of éivil
Procedure, which deals with eminent dchain, hag been amendedlﬁ;nf times
since its enactment in 1872. Certain sections have grown to several
pages in length, Also, the allocation of provisions between that ftitle and
parts of other codes dealing with particular condemnors, condemnations for
particular purpases, and related matters can be improved, For example,
the detailed proviesions respecting the Condemnation Deposits Fund should
be removed from Title 7 and added to the part of the Government Code that
deals with deposits in the State Treasury. Provisions for depoalt and
withdrawal of just compensation and possession prior to the termination of
the proceeding should be organized in a new title of the Code of Civil
rocedure consisting of three chapters dealing, respectively, with the
deposit and withdrawal of probable just compensation, possession before
entry of judgment, and possession after entry of judgment,

In connection with the reccdification of the provisions of Title T

that deal with possession prior to final judgment and related matters, there
" are numerous changes that should be made in existing statutory language.
Scme of these changes reflect appellate decisions construing existing provi-
sions. Other changes are nade approp;}ate by the simplicity achieved through
reorganization and restatement of existing provisions. The reasone.for, and <
effepts of, all of these changes are indiceted in the conments to the particular

sections of the legielation recommended by the Commission.

The Commission's recommendations would be effectuated by enactment of
the following me&sures:T

T Matter in italics would be added to the present law; matter in "strikeout"
type would be omitted from the present law,
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RECOMMENDED LEGISLATION

An act to amend Sections 1249, 1249.1, 1252, 1253, 1255a, 12550, and 1257

of, to add Title 7.1 (commencing with Section 1268.01) to Part

3 of, to add Section 12k9a to, and to repeal Sections 1243.4,

1243,5, 1243.6, 1243.7, and 125k of, the Code of Civil Procedure

and to amend Sections 38090 and 38091 of, and to add Article 9

(ccomencing with Section 16425) to Chapter 2 of Part 2 of Divi-

sion 4 of Title 2 of, the Government Code and to amend Sections

4203 and 4204 of the Streets and Highways Code, relating to

eminent domain.

The peqple of the State of California do enact as follows:
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§1
SECTION 1. Title 7.1 {commencing with Section 1268.01) is
added to Part 3 of the Code of Civil Procedure, to read:.

TITLE T.l. CEFCSIT OF PROBABLE JUST CCHMPENSATION PRIOR TO JUDGMENT;

OBTAINING PCSSESSION PREICR TO FINAL JUDGMEHT

Note, A fitle T.1 (c&mﬁencing with Section lééB}, relating to evidence
in eminent domain and inverse condemnation proceedings, was added to Part 3
of the Code of Civil Procedure by Section 1 of Chapter 1151 of the Statutes
of 1965, but Section 7 of Chapter 1151 repeals that title on the operative
date of the Evidence Code {Jaruery 1, 1967). The content of the repealed

title is superseded by Sections 810-822 of the Evidence Code.
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§1
CHAPTER 1. DEPOSIT OF PROPABLE JUST COMPENSATION PRICR TO
JUDGMENT
Comment. This chapter supersedes Code of Civil Procedure Sections
1243.6 and 1243.7 and those portions of Section 1243.5 that relate to the
deposit and withdrawal of probable just compensation. Under this chapter,
the condemnor may deposit an awount determined by the court to be the
probable just compenstion which will be made for the taking of the property
{including any desmage incident to the taking) at any time after filing
the complaint and prior to the entry of judgment. The deposit may be made
whether or not possession of the property is to be taken prior to Judgment.
This deposit serves several purposes: First, it is a condition to obtain-
ing an order for possession prior to judgment. See Sections 1269.01(b),
1269.02(b), 1269.03(d)(3), 1269.05(b). Second, in some cases, it fixes
the date of valuation. See Section 12i9a. Third, 1t permits the condemnee
to shift the risk of loss to the condemnor by giving the condemnor written
notice that he has vacated the property. See Section 1249.1{d).
The deposit to be made after entry of Judgment is not governed by

Chepter 1, but is covered by Chapter 3 {ccrmeneing with Seeticn 1270.01).
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§ 1268.01

1268.01. Order determining amount of probable Just compensation

1268.01. (a) In any proceeding in eminent domain, the
plaintiff may, at any time after filing the complaint and prior
to entry of judgment, apply ex parte to the court for an order
determining the probable just compensation vhich will be made for
the taking of any parcel of property inciuded in the complaint.
Upon such application the court shall make and enter its order
determining the amount of such protable just ccxpensation.

{b) At any time after the making of the order and prior to
entry of judgment, the plaintiff may deposit the amount specified
in the order. Such deposit may be made whether or not the plaintiff
applies for, or is authorized by law to apply for, an order for

possession.

Comment. This sectlon restates the substance of Code of Civil Pro-
cedure Section 1243.5(a). 1In contrast with that section, however, the
application and deposit may be made without regard to an order for posses-
sion. BSee the initial Comment to this chapter.

The words "any parcel of property included in the complaint" have
been used to make clear that a deposit may be made for one parcel only even
though, under Code of Civil Procedure Section 1244, several parcels may
be included in the one complaint.

"Compensation,” within the meaning of this section and this chapter,
includes any damages incldent to the taking as well as the value of the
property taken. "Probable just compensation" has the same meaning as the
phrase “Just commensation for such taking and any demage incident thereto"
in Section 1% of Article I of the California Constitution.
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§ 1268.02

1268.02. Increage or decrease in amount of deposit

1268.02. At any time after the court has medeé an order
determining the cmount of probable just cimpensation, the court
mey, upon motion of ahy party, redeternine the arount., If the
court redeterrires the arouwnt after entry of judseent, it shell
redeternine the amount o he the anounf of the judment. I the

plaintiff has deposited the amount of protable just compensation
previously determired and the court, on redetermination, determines
that such amount is larger than previcusly determined, the court
shall order the amount previously deposited to be increased accord-
ingly. After any amount deposited pursuant to this chapter has

been withdrawn by a defendant, the court may not redetermine probable

Just compensation to be less than the total amount already withdrawn.

Comment. This section restates the substance of Code of Civil
Procedure Section 1243.5{d) except that reference to the order for
possession is eliminated. Section 14 of Article I of the California
Constitution provides for modification of the amount originally deposited to
obtain possession. As to the duty of the pleintiff end the powers of the

court to maintain the deposit in an adequate amount, see ¢, H., Dcacon

Inv. Co. v. Superior Court, 220 Cal. 392, 31 P.2d 372 (1934); Marblehead

Iand Co. v. Superior Court, 60 Cal. App. 644, 213 Pac. 718 (1923).

Section 1268,08 provides for recorery of any excessive withdrawal
after finsl determination of amounts in the eminent domein proceeding.

Ko provision ls made for recovery, prior to such final determination, of any

amount withdrawn,
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§ 1268.03

1268.03. Service-af notice of deposit

1268.03. If the plaintiff depoeits the amount determined
by the court, the plaintiff shall serve a notice that the deposit
has been made on all of the other parties to the proceeding who
have an interest in the property for which the deposit was mmde.
Serviece of such notice shall be made in the manner provided in
Section 1269.04 for service of an order for possession. Service
of an order for possession that recites the amount deposited pursuant
to this chapter is sufficient compliance with the requirement of this

pection.

Commemt. This section is new. It requires that notice of the depbsit
be given iw gall cases to facilitate withdrawal of the funds by the
defendants.

Sections 1269.01 and 1269.02 require that information respecting the
deposit be reclted in any order for possession under one of those sections.
Section 1268.03 disienses with separate notice of the deposit if such

an order is obtained and served.



§ 1268.0h4
1268,04. Application for withdrawal of deposit

1268.04, AL any time prior to judgment, after the plaintiff
has deposited the amount determined by the court, any defendant
who has an interest iﬁ the'praperty-for which“the deposit was
made zay apply to the court for the withdrawal of all or any
portion of the amount deposited. The application shall be
verified, set forth the applicant's interest in the property,
and request withdrawal of a stated amount, The applicant shall
saerve a copy of the application on the plaintiff, Application for
withdrawal after entiry of judgment shall be made under the

provisions of Seetion 1270.05.

Comment. This section restates existing law. It is derived from

Code of Civil Procedure Section 1243,7(a) and (c).
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§ 1268.05

1268.05. Withdrawal of deposit

1268.05. (a) BSubject to subdivisions {c) and (d) of this
section, the court shall order the amount requested in the appli-
cation, or such porticn of that amount as the applicant may be
entitled to receive, to be paid to the applicant. No withdrawal
may be ordered until 20 days after service of a copy of the
application on the plaintiff, or until the time for all objections
has expired, whichever is later.

{b) Within the 20-day period, the plaintiff may file objec-
ticns to withdrawal on the grounds:

(l) That other parties to the proceeding are known or believed
to have iunterests in the property; or

(2) That an undertaking should be filed by the applicant as
provided in subdivision (e) of this section or in Section 1268.06,
or that the amount of such an undertaking or the sureties thereon
are insufficient.

(ec) If an objection is filed on the ground that other parties
are known or believed to have interests in the property, the
plaintiff shall serve or attempt to serve on such other parties a
notice that they rmay appear within 10 days after such service and
object to the withdrawal. The notice shall advise such parties
that their failure to object will result in walver of any rights
against the plaintiff to the extent of the amount withdrawn. Such
notice shall be served in the manner provided in subdivision {c) of
Section 1269.0k for service of an order for possession. The plaine
tiff shall report to the court (1) the names of parties served and

the dates of service, and (2) the names and last known addresses
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§ 1268.05
of parties who have neither appeared in the proceeding nor been
served with procees and wvhom the plaintiff was unable to serve
personally. The applicant mey serve parties whom the plaintiff
has been unable to serve. Parties served in the manner provided
in subdivision (c¢) of Section 1269.04 shall have no claim against
the plé.intiff for compensation to the extent of the amount with-
dravn by all applicants. The plaintiff shall remain iiable to
perties having an interest of record who are not so served, but
if such liability is enforced the plaintiff shall be subrogated
to the rights of such parties under Section 1268.08.

{a) If any mrty objects to the withdrawal, or if the plaintiff
s0 requesis, the court shall determine, upon hearing, the amounts
te be withdrawn, if any, and by vhom. .

(e} TIf the court determines tbat an applicant is eptitled
to withdraw any portion of a deposit that another party claime or
to which another person may be entitled, the court may require the
applicant, before withdrawing such portion, to file an undertsking.
The undertaking shall secure payment to such party or person any
amount withdrawn that execeeds the amount 4o which the applicant is
entitled as finally determined in the eminent domain proceeding,
together with legal interest from the dete of its withdrawal. ‘The
undertaking shall be in such amount as ig fixed by the court, ut
if executed by an admitted surety insurer the amount shall not exceed
the portion claimed by the adverse claimant or sppearing to belong
to another person. If the undertaking 1s executed by two or more
sufficlent suretiees approved by the court, the amount shall not

exceed double such portion.
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§ 1268.05
{f) Unless the undertaking is reguired primarily because of
an issue as to title between the applicant and another party or
person, if the undertaking is executed by an admitted surety insurer
the applicant £iling the undertaking is entitled to recover the
premium pald for the undertaking, but not to exceed two percent
of the face value of the undertaking, as & part of the recoverable

costs in the eminent domain proceeding.

Comzent. This section 1ls based on Code of Civil Procedure Section
1243.7{a), (c), {d), (e), and {f). Unlike the section ox which it is
based, this seciion does not forbid withdrowal of any porticn of the’
deposit if notice of the application cannot be personally served upon
all parties. The section permits the court to exercise its discretion
as to withdrawal in such cases and as to the requirement of sn under-
taklng.

Nothing in this section preciudes withdrawel of the deposit upon
stipulation of all parties having an interest in the property for which
the deposit was made.

Subdivision (f) has been added to permit recovery of the bond
premium as costs in the proceeding unless the necessity for the under-
taking arises primarily from an issue of title. For use of the same
distinction in assessing the costs of apportiomment proceedings. See

Code of Civil Procedure Section 1246.1; People v. Nogarr, 181 Cal. App.2d

312, 5 Cal. Rptr. 247 (1960).



§ 1268.06

1268.06. Security when amount in excees of original depogit is
withdrawn -

1268.06. {a) If the amount originally deposited 1s increased
pursuant to Section 1268.02 and the total amount sought to be with-
drawn exceeds the amount of the original deposit, the applicant,
or each applicant if there are two or more, shall file an undertak-
ing. The undertaking shall be in favor cof the plaintiff and shall
secure repaywent of any amount withdrawn that exceeds the amount
to which the applicant is entitled as finally determined in the
eminent domain proceeding, together with legal interest from the
date of its withdrawal. If the undertaking is executed by an
admitted surety insurer, the undertaking shall be in the amount
by which the total amount to be withdrawn exceeds the amcunt
originally deposited. If executed by two or more sufficlent
sureties approved by the court, the undertaking shall be in double
such amcunt.

{t) TIf there are two or more applicants, the applicants, in
lieu of filing separate undertakings, may Jjointly file a single
undertaking in the amount required by subdivision (a).

{c) The plaintiff may consent to an undertaking that is less
than the amount required under this section.

{(d) If the undertaking is executed by an admitted surety
insurer, the applicant {iling the undertaking may recover the
premium paid for the undertaking, but not to exceed two percent of
the face value of the undertaking, as o part cf the recoverable
costs in the eminent domain proceeding.

Comment. This section is the same in substance as subdivision (b)
~35.
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of Code of Civil Procedure Section 1243.7. Withdrawal by one or more
defendants of an amount in excess of the original deposit iz possible

if the deposit has been increased as provided for by Section 1268.02,
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1268.07. Withdrawal waives all defenses except claim to greater
compensation o

1268.07. If any portion of the money deposited pursuant to
this chapter is withdrawn, the receipt of any such money shall
constitute a waiver by operation of law of all claims and defenses
in fawvor of the persons receiving such payment except a claim for é
greeter compensation. Any amount so pald to any party shall be

credited upon the judgment inrthé eminent domain proceeding.

Comment. This section restates the substance of subdivision (g)
of Code of Civil Procedure Section 1243.7. Withdrawal of the deposit
not only waives claims and defenses, it alsc results in a surrender of

the right to possession. See Section 1269.06. Cf. People v. Gutierrez,

207 Cal. App.2d 759, 2k Cal, Rptr. 78L (1s62).
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1268.08. Repayment of amount of excess withdrawal

1268.08. Any amount withdrewn by & party in excess of the
amcunt to which he is entitled as finally determined in the eminent
domain proceeding shall be pald to the party entitled to such amount,
together with legal interest from the date of its withdrawal. The
court in which the eminent domain proceeding is pending shall enter
Judgment accordingly. If the judgment is not paid within 30 days
after its entry, the court may, on motion, enter judgment against

the sureties, if any, for such amount and interest.

Comment. This section restates the substance of subdivision (h) of

Code of Civil Procedure Section 1243.7.
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1268,09, Amount of deposit or withdrawal inadmissible in evidence

1268,09. HNeither The awounl deposited nor’éﬁy amount

withdrawn pursuant to this chapter shall be given in evidence or

referred to in the tricl of the issue of ccupensaticn.

Corment. This section restates the substance of subdivision (e) of

Code of Civil Procedure Section 1243.5.
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1268.10, Deposit in State Treasury unless otherwise reguired

1268,10. {a) then ronsy 1o deposited as provided in this
chepter, the court shalli order the roney to te deposized in the
State Treasury or, upon written request of the plaintiff filed uith
the deposit, in the couniy treasury. I money is deposited in the State
Treasury pursuant to this section, it shall be held, invested,
deposited, and disbursed in the mamner specified in Article 9
(commencing with Section 16425) of Chapter 2 of Part 2 of Division &
of Title 2 of the Goverrment Code, end interest earned or other
increment derived from its investment shall be apportioned and
disbursed in the manner specified in that article.

(b} As between the parties to the proceeding, money deposited
pursuant to this chapter shall remain at the risk of the plaintiff

until paid or made payable to the defendant by order of the court,

Comment. Subdivision {a) of this section is the same in substance
as Code of Civil Procedure Section 1243.6, Subdivision (b) is based on the
first two sentences of subdivision (h} of Code of Civil Procedure Section

1254,
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CHAPTER 2. PCSSESSION PRIOR TO JUDCGMELT

1269.01. FPossession by public entity for right of way or reservoir

1269.01, (a) In any proceeding in eminent domain brought by
the state or a county, city, district, or other public entity to
acquire (1) any right of way or (2) lands to be used for reservoir
purposes, the plaintiff may take possession of the precperty
or property interest in accordance with this section.

{v) At any time after filing the complaint and prior to entry
of judgment, the plaintiff may apply ex parte to the court for an
order for possession. The court shall authorize the plaintiff
to take possession of the prorerty if the ccurt deternines
that:

(1) The plaintiff is entitled to take the property by eminent
domain; and

(2) The plaintiff has deposited probsble just compensation
in accordance with Chapter 1 (commencing with Section 1268,01).

{c) The order for possession shall:

{1) Recite that it has been made under this section and
Article I, Section 1k of the Ccustitution of California.

(2) Describe the property and the estate or interest to be
acquired, vhich description way be by reference to the complaint.

(3) State the purpose of the condemmation.

(4) sState the amount deposited as probable just compensation
in accordance with Chapter 1 (commencing with Section 1268.01).

{5) state the date after which the plaintiff is authorized
to take possession of the property. Unless the plaintiff requests

a later date, such date shall be the earliest date on which the
-4
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plaintiff would be entitled to take possession of the property
i? service were made under Section 1266.04 on the day the order

is made.

Comment. This chapter provides for orders for possession prior
to entry of Judament, and supersedes Code of Civi] Prgecedure Sections
1243.4 and 1243.5. Orders for yoissession sul sequent to judgment are
governed by Chapiter 3 {commencing with Sectig: 1270.1). Subdivision {a)
of this section restates the sibgtancg of Cod : of Civil Procedure
Section 1243.4, The words "th: Statg or a county, city, district, or
other publlc entity" have been sybstityted for the words "the State,
or a county, or a municipal corpamatiapn, or metropolitan water distriot,
mnicipal wtility district, mpigipal water district, drainege, irrigae
tion, levee, reclaration or yater consgrvaiion disipict, or similar
public corporation.” The new language epcompasses all proceedings by
governental gntities, agencieg, or officers {0 agauire rights of way
or 1énda for feservoir purposes, whether the intemest to be acquired is
& fee, easement, or other intergst.

Subdivision (b) restates the substance of subdivision {a) and a
portion of subdivision (b) of Code of Civil Procedure Sectlon J243,5,
The ex parte procedure for obtalining the order for possession I g
contimiation of existing law.

Subdivision (c} is the same in substance as Code of Civil Procedure
Section 1243.5(b), except that the reguirement that the order recite its
suthority has been added. The requirement is intended to avoid confusion
with similar orders obtained under Section 1269.02.

With respect to the appellate relief available as to orders for

possession, see the Comment to Section 1269.02.
' 2.
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1269.02. Possession where plaintiff's determination of necessity
is conciusive

1269.02. (a) In any procceding in erirent dcmain in which
a resolution, ordinance, or declaration is made conclusive evidence
of the public necessity for teking the property (whether by sub~
division (2) of Code of Civil Procedure Section 1241 or by a
statﬁte applicable to the particular agency, entity, or officer),
the plaintiff may taks possession of the preperty or
property interest in accordance with this section.

(b) At any time after filing of the complaint and prior to
the entry of judgment, the plaintiff may apply ex parte to the |
court for an order for possession. The court shall authorize the
plaintiff to take possession of the property if the court
determines that:

(1) The plaintiff is entitled to take the property by eminent
domzing

(2) The taking is provided for by a resolution, ordinance,
or declaration that is conclusive evidence of the public necessity
for such taking; and

(3) The plaintiff has deposited probable just compensation
in accordance with Chapter 1 {commencing with Section 1268,01).

(¢) The order for possession shall:

{1) Recite that it has been made under this section and refer
to the resolution, ordinance, or declaration authorizing the taking.

(2) Describe the property and the estate or interest to be
acquired, vwhich description may be made by reference to the complaing.

(3) State the purpose of the condemnation.

-443.
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{4) State the amount deposited in accordance with Chapter 1
{ commencing with Section 1268.01).

(5) State the date after which the plaintiff is authorized
to take possession of the property. Unless the plaintiff re-
quests & later date, such date shall be the earliest date on which
the plaintiff would be entitied to take possession of the property
if service were made under Section 1269,04 on the day the order is
made.

{d) At any time withi: 20 days after being served with an
order obtained pursuant tc this section any owner or occupant of
the property may, by motion, apply to the court for a stay or
vacation of the order. Omn such motion the court shall:

(1) sStay the effect of the order if the court determines that
the hardship to the owner or occupant of having possession taken
clearly outweighs ooy need of the plaintiff for earlier possession.
Such stay shall be for & reasonable time, but shall not exceed 90
daye from the date for possession specified in the original order.

(2) vacaste the order if the court determines that the plaintiff
i1s not entitled to take the property by eminent domsin or that the
taking is not provided for by a resolution, ordinance, or declara-
tion that is conclusive evidence of the public necessity for the

taking.

Comment, This section is new.

Subdivision {a). Section 1269.01 provides for possession prior to

Jedgment if the taking is for right of way or reservoir purposes.
Section 1269.02 provides for possession prior to judgment--whatever the
<k



STATE CF CALIFORNIA
AGENCY

Univérsity of California
State Pub. Works Ed.
State Housing Comm’'n
State lands Comm'n
State Hiy. Comm'n

Cal. Toll Bridge Auth.
Dep't of Water Resources

Dep't of Water Resources
{ Central Valiey Project)

(-
Stete Reclam. Rd.
LOCAL PUBLIC ENTITIES

ENTITY

County

City

§ 1269.02

STATUTE

ETUC. CODE § 23152

GOVT. CODE § 15855

HEAITH & SAF, CODE § 34878
FUB. RES, CODE § 6808

STS. & HWYS, CODE § 103
STS. & HWYS, CODE § 30L0k
WATER CCDE § 251

WATER CODE § 11582

WATER CCLE § 8595

CODE CIV. PROC. § 1241(2)

STS, & HfYS. CODE § 4189
{Street Cpening Act of 1903)

STS, & BWYS. CODE § 6121
(Improvement Act of 1911)

STS, & BAYS, CODE § 11400
(Pedeetrian ¥all Law of 1960)

CODE CIV. PRCC. § 12u41(2)

GOVT, CODE § 38081
(Park and Playground Act of 1903)

STS. & HWYS., CODE § 418g
(Street Opening Act of 1903}

STS. & HWYS, CODE § 6121
{ Tmprovement Act of 1911)

873, & HWYS. CODE § 11k0o
(Pedestrial Mall Iaw of 1960)



LCCAL FUELIC ENTITIES (contirued)
ENTITY

City

OTHER PUBLIC ENTITIES
County Sanitation Dist.
Irrigation Dist.

Public Utility Dist.

Rapid Transit Dist,

Sanitary Dist.

School Dist.

Transit Dist.

Water Dist.

Barbor Improvement Dist.
Harbor Dist.

Port Dist.

Recreationzl Harbor Dist.

River Port Dist.
Small Craft Harbor Dist.
San Diego Unified Port Dist.

Joint Muni. Sewage Disp. Dist.

Regional Sewage Disp, Dist.

§ 1269.02

STATUTE

875. & HWYS. CODE §§ 31590, 31592
{Acquisitions for parking districts).

WATER CCDE § 71694
{Municipal Water District Law of 1911}

WATER CCDE APP. § 20-12(T)
(Municipel Water District Act of 1911)

CODE CIV. PROC. § 1241({2)
CODE CIV, PROC. § 1241(2)

CODE CIV., PROC., § 1241(2);
PUB, UTIL. CODE § 16404

CODE CIV, PROC. § 12k1(2)

CODE CIV. PROC. § 1241{2)
CODE CIV. PROC, § 12k1(2)
CODE CIV. PROC. § 1241(2)
CODE CIV. PROC, § 1241{2)
FARB. & MAV, CODE § 5900.k
HARB, & AV, CCDE-§.6076°
HARB. & NAV. CODE § 6296

HARB, & NAV. CODE §§ 6590, 6593,
6598 (repealed)

HARB, & NAV, CODE § 6896
PARB. & NAV. CODE § 7147
HARB. & NAV. CODE APP. § 27

HEALTH & SAF, OODE §§ 57%0.01,
5740.06 (repealed)

HEALIH & SAF. CODE §§ 5991, 5998
(repealed)

=47



OTHER PUBLIC ENTITIES (contimued)
ERZITY
Regional Park Dist.

Regional Shoreline Park and
Recreation Dist.

Munieciral Utility Dist.

Transit Dist.{Alemeda or
Contra Costa Counties)

S.F. Bay Area Rapid Transit Dist.
Orange County Pransit Dist.

Stockton Metropolitan Transitv
Dist.

Marin County Translt Dist.

Los Angeles Metropolitan Auth.
Fresno Metropolitan Transit Auth.
West Bay Rapid Traneit puth,
Joint Highway Dist.

Bridge & Highway Dist.

Parking Dist.

Water Replenishment Dist.

American River - Flood Control

Dist.

Antelope Valley-East EKern
Water Agency

Crestline-lake Arrcwhead
Water Agency

Desert Water Agency
Donner Summit Public Utility Dist.

Iassen-Modoc County Flood
Cont, & Water Conserxv, Dist.

-hB-
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STATUTE
PUB. RES. CODE § 5542

PUB, RES. CODE § 5722 (repesled)

PUB. UTIL. CODE § 12703

PUB. UTIL. CODE § 25703

PUB. UTIL. CODE § 28954

PUBs» UTIL. CODE § 40162

FUB, UTIL. CODE § 50162

FUB, UTIL. CODE § 70162

FUB, UTIL. CODE APP. 1, § 4.7
FUB. UTIL., CCDE APP. 2, § 6.3
FUB, UTIL. COLE AFP. 3, § 6.6
STS. & HWYS. CODE § 25052
§7S. & HWYS. CODE § 27166
STS. & IWYS. CODE § 35401.5
WATER CODE § €C230(8)

WATER CODE AFP. § 37-23

WATER CCDE APP. § 98-61(T)

WATER CODE APP. § 104-11(9)

WATER CODE APP. § 100-15(9)
§ 58-3

§ 92-3(£}

WATER COLDE AFP.

WATER CODE APP.



OTHER PUBLIC ENTITI®S {continued)

ENTITY

Mendocino County Flood Cont.
& Water Conserv. Dist,

Metropolitan Water Dist.

Morrison Creek Floocd Cont. Dist.

Clivehurst Public Utillty Dist.
Orange County Water Dist.

Plumas County Flood Cont.
& Water Conserv. Dist,

San CGorgonio Pass Water Agency

San Mateoc County Flood Cont. Dist.

Santa Cruz County Flood Cont.
& Water Copserv. Dist.

Sierra County Flood Cont. &
Water Coneerv. Dist.

Siskiyou County Flood Cont.
& Water Conserv. Dist.

Soncma County Flood Cont.
& Water Conserv. Dist.

Tehama County Flood Cont.
& Water Conserv. Dist.

Upper Santa Clara Valley Water
Agency

Vallejo Sanitation & Flood
Cont. Diet.

Yolo County Filood Cont. &%
Water Coneerv, Diat.

Bethel Islend Municipal
Improvement Dist.

Embarcadero_municipﬂl Inprovement

Dist.

bg-
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STATUTE
WATER CODE APP. § 5h-3(f)

WATER CODE APP. § 35-4(5)

WATER CODE APP. § 71-3(f) (repealed)
WATER CODE APP. § 56-3

WATER CODE APP. '§ 40-2(8)

WATER CODE APP. § 88-3(f)

WATER CODE APP. § 101-15(9)
WATER CODE APP. § 87-3(8)
WATER CODE APP. § 77-24

WATER CODE APP. § 91-3(f)
WATER CODE APP. § 89-3(f)
WATER CODE APP. § 53~3(f)
WATER CODE APP. § 82-3(¢f)
WATER CODE AFP. § 103-15(7)
WATER CODE APP., § 67-23
WATER CODE APP. § 65-3(f)

Cal. Stats. (lst Ex. Sess.) 1960, Ch. 22,
§ 80, p. 333, CAL. GEN. IAWS ANN.
Act 5239¢ (Deering Supp. 1965)

Cal. Stats. (lst Ex. Sess.) 1960, Ch. 81,
§ 81, p. 447, CAL. GEN. LAWS ANN.
Act 5239¢ (Deering Supp. 1965)



CTHER PUBLIC ENTITIES (Continued)
ENTITY

Estro Municipal Improvement Dist.

Peirfield-Suisun Sewer Dist.

Guadalupe Valley Municipal
Improvement Dist.

Montalvo Municipal Improvement
Dlst.

Mt. San Jacinto Winter Park Auth.

Solvang Municipal Improverent
Dist,

§ 1262.02

STATUTE

Cal. Stats. {1st Ex. Sess.) 1960, Ch. 82,
§ 81, p. 464, CAL, GEN, IAWS ANN. Act

52394 (Deering Supp..1965)

Cal. Stats. 1951, Ch. 303, § 44 p. 555,
CAL. GEN. LAWS ANN. Act 7551a (Deering
Supp. 1965) :

Cal. Stats. 1959, Ch. 2037, § 80, p. 4710,
CAL. GEN. IAWS ANN. Act 5239b {Deering
Supp. 1965)

Cal. Stats. 1955, Ch. 549, § b5, p. 1018,
CAL. GEW. LAWS ANN, Act 5239a (Deering
Supp. 1965)

Cal. State. 1945, ¢h. 1040, § L.9,
. 2013, CAL. GEN. IAWS ANN. Act 6385
(Deering Supp. 1965)

Cal. Stats. 1951, ch. 1635, § Ls, p. 3680,
CAL, CEN. IAWS AWN, Act 5239 (Deering
Supp. 1965)

The procedure will also be available to other entities or agencies

whose resolution or ordinance is rode conclusive evidence of the public

necessity for taking the property.

Subdivisions (b) end (c). These subdivisions are patterned after

Code of Civil Procedure Section 12L43.5(a) and {b).

~50-
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Subdivision (d). This subdivision provides a new procedure, applicable

only to orders cbtained under this section, whereby the priperty owner npay
contest the granting of the order for possession. For the source of this

provision, see Recormendation and Study Relating to Taking Possession and

Passage of Title in Fainent Domain Proceedings, 3 CAL, LAW REVISION COMM'N,

REP., REC. & STUDIES, B-7, B-1h (ig96l).
An appeal may not be taken from an order authorizing or denying
possession prior to entry of judgment. Mendamus or prohibition are the

appropriate remedies. See Central Contra Costa Senitory Dist, v. Superior

Court, 3% Cal.2d 845, 215 P.2d 462 (1950); Siate v. Superior Court, 208

Cal. App.2d 659, 25 Cal. Rptr. 363 (1962); City of Sierra Madre v. Superlor Court,

191 Cal. App.2d 587, 12 Cal. Rotr. 836 (1961). However, the order for
possession folibwing entry of judgnent is an gppealablz order. San

Francisco Unified School Dist. v. Hong Mow, 123 Cal. App.2d 668, 267 P.2d

349 (1954). These rules have not been changed in connection with this
section, or with Sections 1269.01 and 1269.03. Exiating writ practice,
rather than appeals, is continued as to orders made under subdivision (d)

of this section and under Section 1269.03.

-51-
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1269.03. Possession in other cases

1269.03. (a) In any proceeding in eminent domein brought
by or on behalf of any public entity, public utility, common
carrier, or public service corporation 4o acquire any property
or property interest, the plaintiff may obtain an order for pos-
sesslon of the priverty or preperty iunterest in accordance
with this section.

(b) At any time after filing the complaint and prior to
the entry of judgment, the plaintiff may, upon motion, apply to
the court for an order for possession. The notice of motion shall
be served in the same manner as an order for possession is served
under Section 1269.0%4,

(c) On hearing of the motion, the court shall consider all
relevant evidence, including the schedule or plan of operation
for execution of the public improvement and the situation of the
property with respect to such schedule or plan, and shall make
an order that authorizes the plaintiff to take possession
of the property if the court determines that:

(1) The plaintiff is entitled to take the property by eminent
domain;

{(2) The need of the plaintiff for possession of the property
outweighs any hardship the owner or occupant of the property will
suffer if possession is taken; and

(3} The plaintiff has deposited probable just compensation
in accordance with Chaptér 1 {commencing with Section 1268.01); and

(4} TIf the plaintiff is not a public entity and is a public
utility, common csrrier, or public service corporation, the public

-52.
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necessity of the proposed improvement is evidenced or supported by
a certificate of public convenilence and necessity cbteined from the
Public Utilities Commission in accoprdance with the provisions of
the Public Utilities Ccde.

(d) The date after which the plaintiff is authorized to take
possession of the property shall not be less than 30 days after the
waking of the order and may be any later date specified by the

plaintiff,

Comment. This section is new.

Subdivision (a). This section provides a procedure for obtaining

possession prior to judegment in cases in which such possession might not
be obtainable under Sections 1269.01 or 1269.02. The words "the State
or & county, city, district, or other public entity" include all govern-
mental entities. The words “public utility, common carrier, or public
service corporation” include business entities subjected to public regu-
lation by provisions of the Public Utilities Code and court declsions.

Subdivisions {b)} and (c). Subdivisions (b) and (¢} are patterned

after provisions in other states which provide for obtaining possession
prior to judgment by noticed motion procedure and which require the

plaintiff to show a need for such possession. See, e.g., ILL. REV. STAT.

1957, Ch. &7, § 2.1; Dept, of Pub, Works & Bldgs. v. Butler Co., 13 IlL.2d
537, 150 H.E.2d léh (1558), These subdivigions provide for determination
of the motion in keeping with motion practice generally. Paragraph (4)

of subdivision (c) limits application of‘the section to those cases in
which the Public Utilities Commission has issued its certificate of

public convenience and necesgity applicable to the proposed project or
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improvement. See Public Utilities Code Section 1C00; San Diego Gas &

Electric Co. v. Iux Iand Co., 194 Cal. App.2d %72, 1% Cal. Rptr. 899

(1961).

Subdivision {d). 7This subdivision is based on Code of Civil

Procedure Section 1243.5{b)(4). As the order is obtained by regularly
noticed motion, however, the period swecified 1s computed from the date
of the order, rather than the date of its service.

With respect to the appellate relief available as to orders for

possession, see the Comment to Section 1269.02.
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1269,04. Service of the order for possession

1260.04k. (a) As used in this section,

"record owner" means both (1) the person in whom the legal title to the
fee appears to be vested by duly recorded deeds or other instruments and
(2) the person, if any, who has an interest in the property under a
duly recorded lesase or agreement of purchase.

(b) At least 30 days prior to the time possession is taken
pursuant to an order for possession obtained pursuant to this chapter,
the plaintiff shall serve & copy of the order on the record owner of the
property and on the nsceupants, if any. If the order was obtained under
Section 1269,01, the court may, for good cause shown by affidavit, shorten
the time specified in this subdivision to a period of no% l=ss than three
days,

{c) Service of the order shall be made by personal service
unless the persoﬁ on whom service is to be made haa previously appearsd
in the proceeding or been served with o copy of the summons snd complaint.
If the person has appearsd or been served with the summons and complaint,
service of the order for posseasion may be made by mall upon such person
and his attorney of rccord, if any.

(@) 1If a person required to be personally served resides out of
the State, or has departed from the State or cannot with due diligence
be found within the State, the plaintiff may, in lien of such personal
service, send a copy of the order by registered or certified mail
addressed to such person at his last knowm address. If a copy of the

order is sent by registered or certified mail in lieu of_personal



§ 1269.04
service, the plaintiff sholl file an affidavit in the proceeding
getting forth the facts showing the reoson persosnal service could
not be made,

(e} The court may, for good cause showm by affidavit,
authorize the plaintiff to take possession of the property without
serving a copy of the order for possession upon a record owner
not ceccupying the property.

(£} A single service upen or mailing %o one of several persons

having 2 common business or residence address is sufficient.

Comment. This section is the same in substance as Code of Civil
Procedure Section 1243.5(c), cxcept the period of notice has been
increased from 20 to 30 days. Subdivision (£f) is a clarification of a
sentence in the first paragraph of Sectiosn 1243.5(c¢). The term "address"
refers to o single residential wnit or place of business, rather than to
several such units or places theot moy happen to have the same street or
post-office "address.” For exumple, each spartment is regarded as having
a separate address although thz entire apartment house may have a single

sbtreet addrass.
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1269,05, Deposit and possession on motion of certain defendants

1269.05. {a) If the property to be taken is a dwelling
contalning not rmore than tws residential units and one of the units
is occeupied as his residence by a defendant, and if the plaintiff
has not deposited probable just compensation in accordance with
Chapter 1 {commencing with Section 1268,01), such defendant may,
by motion, apply to the court at any time prior to judgment for an
order determining the,amount.of such corpensation.  The motion shall
be heard and determined in the same menner as s notion made to modify
an existing deposit under Section 1268.02,

(b) The court shall enter its order determining the probable
just compensation and authorizing the plaintiff io take posszession
of the property 30 days after the dete the plaintiff deposits
the determined smount in accordance with Chapter 1 (cormencing with
Section 1268,01), If the dsposit is not made within 20 days after
the date of the order, the compensation awarded in the proceeding to the
noving party shall draw legal interest from the twenty-first day
after the date of the order.

{¢) If the procecding is abandoned by the plaintiff, the amount
of such interest may be recovered as costs in the proceeding in the
nammer provided for the recovery of other costs and disbursements on
abandomment, If, in the proceeding, the court or a jury verdict
eventually deternines the compensation that would have been awarded
to the moving party, then such interest shall be computed on the
amount of such award., If no such determination ir ver made, then

such interest shall be couputed on the amount of probable just
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compensation as determined on the motion., The moving party shall be
entitled to the full anouwnt of such intercst without offset for
rents or other income received by him or the value of his continued
possession of the property.

{¢c) The filing of o notion pursuant t5 this sectiaﬁ constitutes

a walver by operation of law, conditioned uvpon subsequent dsposit

by the plaintiff of the anount deternmined to be probable just

compensation, of 21l claims and defenses in favor of the moving

party except his clain for greater coampensation.

Corment, This section is new, BExcept as provided in this section,
the depositing of probable just camensation pursuant to Chepter 1 (commencing
with Section 1268.01) or the taking o possession pursuant to this chapter
is optional with the plaintiff. If a deposit is not made and possession
is not taken, a defendant is not entitled to be pald until 30 days after
final judgment. Code 2f Civil Procedure Sections 1251 and 1268, If bonds
must be issued and sold to pay the award, payiment nead not be made until
one year after finsl judgment. Coade of Civil Procedure Section 1251,
Seetion 1269.05 is intended to make available t> certain defendants a
procedure by which probable just compensation nay be ascertained within a
brdef period afier cormencement of the eminent domain proceeding. Although
the plaint iff is not required to deposit the amount determined, if it does
not, interest on the eventual award begins to accrue. If an award is not
eventually made by the court or Jury, the interest is computed on the
amount determined by the court ©o be probable just corpensation. This
section apart, interest would not begin to acerue until entry of judgment.

See Code of Civil Procedure Secction 1255d(a){l).
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1269,06, Right of plaintiff to possession after vacation of
property or withdrawal of deposit

1269.06. If the plaintiff has deposiied probable just
compensation pursuent to Chapter 1 (commencing with Section
1268.01)}, the plaintiff may take posseasion of the property
at any time after each of the defendants entitled to possession:

{a) Vacates the property; or

{b) Wvithdrsws any portion of the deposit to which he is

entitlegd.

Comment. This section is new. Chapter 1 {commencing with Section
1268.01) permits the plaintiff to deposit probsble just compensation
whether or not it obtains an order for possession. Code of Civil Procedure
Section 1249,1 provides, in effect, that the risk of loss with respect to
the property passeg from the defendants to the plaintiff when the plaintiff
talkes possession or when, after the depositing of probable just canpensation,
all defendants entitled %o possession notify the plaintiff in writing of
the vacatiﬁn of the property;. To permit the pleintiff to protect his interests
in the property, this sesction authorizes the taling of possession when the
property is vacated whether or not an order for possession has been sought
or obtained.

Subdivision (b) makes applicable to the withdrawal of the deposit

prior to judgment the analogous rule that applies when a deposit made

after judgment is withdrawm, Cf, Pesple v, Gutierrez, 207 Cal. App.2d 759,

2k Cal., Rptr. 761 (1952},
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1269.07. Taking possession does not waive right of appeal

12%§.6¥; The plaintiff'daes'not abandon or walve the right
to appeal from thHe jiidgnent in the proceeding or request a new
trial by taking possession of the property pursuant to this

chapter,

Conment, This section is the same in substance as Code of Civil
Procedure Section 1243.5(f). 'The language has been changed to preclude
implied waiver of appesl or right to nmew trizl by teking posgession pursuant
to any order obtained under this chapter, including orders under Seetions
1269,01, 1269,02, 1269,03, and 1269,05, Under Section 1268,07, the
defendant alsc retains his right to appeal or request a new trial upon
the issue of compensation even though he withdraws the depgsit made by
the plaintiff. However, such withdrawal does waive all eclaims and

defenses other than the claim t2 compensation,
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CHAPTER 3. DEPOSITS AND POSSESSIbN AFTER ENTRY OF JUDGMENT

1270.01 Deposit after entry of judgment

1270.01. {a) If the plaintiff is not in possession of

the property to be taken, the plaintiff may, at any time sfter

entry of judgment, deposit for the defendants the amount of the

Judgment together with the interest then due thereon,

{b) Upon making the deposit, the plaintiff shall serve &

notice that the deposit has been made on all of the other parties

to the proceeding determined by the judgment to have an interest

in the money deposited thereon. BService of the notice shall be

made in the manner provided in Section 1270.03 for the service of

an order for possession, BService of an order for possession under

Section 1270.03 is sufficient compliance with this subdivision.

Comment. This chapter relates to deposits that may be made and orders
for pogsession that may be obtained after entry of the "interlocutory judgment”
in condemnation. The chapter supersedes Code of Civil Procedure Bection
1254 and eliminates whatever distinction there may have been between deposits
made under Section 1252 and Section 1254, Under this chapter, there is
but one uniform post-judgment deposit procedurs. As to the distinction
between the "judgment” and the "final judgment" in eminent domain proceedings,

see Code of Civil Procedurs Section 1264.7 and Bellflower City School Dist.

v, Skaggs, 52 Csl.2d 278, 339 P.2d 848 (1959).

Subdivision (a) is similar to subdivision (a) of Code of Civil Procedure
Section 1254, However, the denosit required here is merely the amount of
the Jjudgment and accrued interest, The provision for an additional sum to
secure payment of further compensation and costs is contained in Seetion

1270.0k, In addition, the deposit may be made under this section without
-61-



§ 1270.01
regard to an order for possession. This section, thus, encompasses the
deposit procedurss of both Sections 1252 and 125k,

Subdivision (b} is new. It requirss & notice of the deposit to be
sent just as Section 1263.03 requires notice 27 the pre-judgment deposit
o be sent to the parties interzsted therein, Under Section 1254, the
defendant received notice thet the depssit had besn made only when served

with an order for possession,

-62-



§ 1270.,02

1270,02. Order for posseséion

1270,02. If the judirent determines that the plaintiff is
entitled to take the proverty and the plointiff has nade the
depogit providad in Sccticn 1270.01, the court upon ex parte
epplication of the pleinvifl shall authorize the plaintiff to take
possessicn of the property pending final conclusion of the litigation.
If necessary, the court also shall stay any actions or proceedings
against the plaintiff arising from such possession, The
court's order shall state the dote after which the plaintiff is
authorized to take possession of the property. Unless the plaintiff
requests a later date, such date shall be 10 days after the date

the order is made.

Corment., This section restates the substance of subdivision (b) of

Code of Civil Procedure Section 1254,
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1270.03. _Service of order |

1270.Q3. A'%':-_ least 10 days pricr to the date possession is.
to be taken, rthe_-rplu:'.r.ntiff shall égfvé a copy of the.'ox.'der."f-ar
pdsseSSion uﬁon;the ﬂﬁéfenaantslahd'tﬁeir attorﬁejé,‘eithgf
_,personaljy or by rﬁail; ‘- A si.ngl_é ]servir.;e gpbﬂ‘ or m;iiling to
pné of severa;,i:ersan-éj having a é:'ampn_:bﬁg”iness 'i;xj; z_-es::i,&g[nce -address k
is‘sﬁi‘ﬂcie'nt.‘ . e | | |
‘C'mnﬁ. ; This sec‘bion is thse same in substaﬁce a8 subawision {c)

of Cade of Cinl Prbce&ure Section 1251; Wi'bh resiaect ta the las’c

sentence, seg ‘ehe Gmn‘b to Section 1269 Oh




)

1270,04,  Increase or decrease in emount of @eposit'

1270.04. At wy tine after the plointiff has rade a
- degesit upon the judgent pursuant to this | |
'chgpter, the court may, upan.motlon of any. defendant, order the
_plalntiff to daposit such additlonal amﬁunt a8 the eourt deter-tx-

- mines to be.neceasary to secure payment of anv further cqmpensgti¢n,‘
fcosts, or 1nterest that may be recovereﬂ in +the pruceeﬂing, ﬂfter'
the maklng of sunh an order, the court may, on mntion of any party,
,arder an increase or &’ decrnase in such - addltlcnai amount

| CQMment.- This sectlon sqpersedes subdivision (@) of Code of Crv11
Precedﬂre Section 125h For the parallel prDViBlOn permittlng increase
or decreass in a deposzt mafde prlor to entry. of audgment gee Section
1268,02, |
Decisions unﬂer Section 1k of Article I of‘the Galifornla COnstltution
4

| and Code of Civil. Pronedure Seculan 125L have neld thet, Where the plaintiff

has taken pqssessian przor to j udgment ,and Juﬂgment is enterad for an

amount in excess of the amount dsposited, the defendant is entitled to have

the deposit incrﬂased to thu amount of the Judgment _ See, G H, Deacon Inv.

Cou Vo Superior Ccurt 220 Cal. 302, 31 P.2d 372 (193&) That rule is

cont1nued in existence, but the motlon to obtaln the 1ncrease is appropriately
 made under Section 1268 02 rather than wnder thls sectlon.

| The adéztlonal amount referrad tc in thls section is the amount deter-
mined by the court to be necessary, in additlon ts the amount af the Judgmant, ‘

“to secure payment of any further ccmpensation, costs, or 1nterest that may

be recovered in the proceeding., Bee People v. Loop; lSl.Cal. APPiaﬁ 466,
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326 P.éd, Q02 -(-1958); City 'rof. Los Angeles v. Oliver, 110 Cal. App«s
248, 294 Pac. TéQ (L§30). Deposit of the amount of the judgment itself
15 required by Sections 1270.01 and 1270.02. | |

‘Code 6f éi#ii Procéaure Section lEBk'was construéd to maﬁe thé"
-ampun » 1f any, to be deposited in addltlgn tc the judmment to be

discretlonary wlth the-trlaJ couru. Prange Gounty Water Dlst. Vv, Bennett

156 cal. App.Ed 7&3, 320 P 2d 536 (1958) This éonstroction is cont1nued_

under. thls sectlon. )




§ 1270.05

1270,05, Withdrawal of ‘deposii

1270,05. {2) Any dofendant for whom an amount has been
'deposited ﬁpen the judspert. orv ?.ny, 'defendr,n‘b deternined by
the Judsment to te entﬂ tJ.l..d to an er.ounu deposited pr1 or. to

entr,,r of audg-nent g =pbi '-lﬁﬁ-tr:- denani and. receive the

. pale

ﬁroun’* t'* vhich he is ent_.m-eii under the Judfﬂnent u'pon ' |
o‘b“-:-aining an, omex from the courr... Upm applicatmn by eueh
d.efendant ’ the court sha._l oxder thaft such mone,y' e payi to him .
SR upon nis, flling (l) a ua’c &f?"‘tlml of the J‘rﬁ@&t or (2) & reee:l.pt
| for the mcney and an Eh ndonment oi‘ s.ll cleime and defe,nses excep*
his cl eim 0 grea.ter r'onq:e'lsa'bion. o )
(v} Upon obgectlon to such w1thd:rwe;l :nade ‘by any pa,rty o
( N . o ,the proceeding 5 the ceurt in its discretien, may require the
defendant- to. file an undertakmg :m the manner. a.mi upon the condltions -
specified in Sectmns 1?.68 05 ahd 1268 06 for w1thdrawal of &

depcs:.t made prior to entry of udgrnen'b. oo o T

Conment.; | Thls Section ie 'uased an subdlv:Lsmn (f} of Code of- Curll
w “rocedu‘re Section, 125?4 Fer *he p&rallel promamm:a for withdmral of a
depos:l.t made prior. 'bo judgnenu s Bee Sec‘blons 1268.05 a:nd 1268, 06
- 7 Declslona under Sectlor- ‘1& of‘ Article I-of t‘ne Callfarnla. Emst:r:tut:.m
- and Code of c:.vn.l Pracedure Sec‘l.mn 12,»1+ held thai:-, Where a -deposit wes

made to obta.m posse"sion prior ta Judgnent ). _the d.efenda.nt was nonetheless

- entitled 1o proceed under the prov1s1ons of ‘thlB eectien a.ftez-' the entry -
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cdmpafe G.H, 'ﬁeacon Inv. Co, v, Superior Court, 220 Cal. 392 31 P.24

372 (l93h){prgct1ce before any prav1slon EX1sted for Wlthdrawal of a
 deposit made bgfore Judgment), The-language of this section has been
| change& torincorporaie\this coﬁstruction. The sectiﬁn élso has beeh
;changed to permit “the 'court to requlrﬂ seourlty as “ conditlon to with-
dramal in approprlate cases. ‘ -

Code of 01v11 Proceuurﬂ Szction. 1254 was construed to penmit the '
defendant to w1thdraw any amgunt paiﬂ 1nbo court qpon the gudgment |
ﬂwhether or not the plalntiff gpplied for or. obta1nﬁd an order far '37

_ possesslon‘ Eecnle Ve Lerzez 00?

v o

Cal. App,Eﬂ T59, 2# Cal Rptr. ?81 (1962) That camstructlon ig c&ntlnued
'in‘effect. Inferentlally, Sectlon 125h permmtted withdrawal only of the
amount dep031ted gnon the Juﬂgment and not the additxonal amount, 1f '

any, dapcsited as securlty. See Pecple Vi Iﬂ@p, 161 Cal. upp.za 466

326 p.2a 992:,{ 4.9; e f;m canah’ut’tion also is cmtimed in effecrt.
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1270, b’i’ R@ayment of amount of excess withdrawal

. 1270,07. Vhen money is withdrown pursuant to this chapter,

any a'mount withdrawn by = a verson in excess of the amount to which

* he is ent-:.tle& ‘as finelly determined in the proceeding _shall'be

‘paid without ime 28t G0 ths plamulff or c-her ﬁ'r*;—y entitled thereto,

and the ccu“t sae"l eﬂ+er Judg.aent ngeiin, Aye -
. . 4

- Gon:ment This sect:.on is Lhe same in subst,ance as su'bdwision (g) of

'Code of Civil Procetlure Section l.?ﬁit
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S 1270,08, Taking possessianQpes-nct;waive right of appeal
1270.08. The plaintiff does not abandon or waive the

. right to appeal from the Judgnent or request a new trial by

:-dEPGSitlng the amount of "the: audgment o,,taling possassion '

pursuant o’ this chgpten. .

] -Cohment This sectian is the. same in substance a8 subdivisicn (e)
of Code of leil Prncedure Sectlon 125h Uhder the provisions af Sectlon
1270 05, the defendant may also retain his right to appeal or request a new
trial upon the 1ssue of campensativn only even though he withdraws the
‘ depoait. This m&y be accamplished by|filing.a recelpt and waiver of all

claims and defenses except the claim tc greater ccmpensatian. Cf. ggle

Y, Gutlerrez, 207 Cal. App.Ed 759, 2& Eal. Rptr- 731 (1962)
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;270.09. _ Deposit in State Treasury”unless'otherwise required
1270. 9. Money depcslte: uE provided in this chopter shall be

deposiueu in acco“d e wi?“ Sectiow"éﬁﬁ”lﬂ and'the'prqvisioné of that

section are applicable ta +he money so deposited.  ,§

Cammenf.- ‘This sactlon, Whlch incorporaues by reference Sectlon

1268 10, aupersedes,the f;rst three smntences of sﬁbd1v181on (h) of Code .

.of ClVll ProcedurP Sectlon 125L




§ 1249
SEC, 2. Ssuiian 1249 of the Code of Civil Procedure is
amended to read:

12hkg. {a) Except as provided in subdivision (b), for the

purpose of assessing compersahion and damoges , the wight-thereis
skall -be-gespmed-$o-have-geerued-sk-tho-dnba-ef-the-icauanes-af

AUBMSRnE-cAE~138 actual vaiue of the oproneriy on the date of wvaluation

determined under Szetion 1249s  wh-%het-de%= hall be the measure of

compensation for all proparty ts-he actually taken 4 and the basis

of damages to property not seiuaddy taksn bul injuriously affected 4
in axl cases where such dewmages ere allowvad es-peovided. im under
Section 1248 s-mrevided-tavk-ir any-esse-in-which-the-issue -ia-red
tyipd-within-one-year-afier-fho-date-of-tha-ecHreneemept-of the
pebiony-unless-Ehe-delpy -is-eaused-by-tho-deferdanty-the-ecmpersatior
and -dampges shall-be-deemed-ta-have-acerued-ai-the-dabe-of-the-strinl .
Ho-impravemerts pus-upor ihe-properiy-subssquent-§o-the-date-of-the
serviee 9f-ousmons shall-be-ineluded-ik-the-nssecsment-of esmpensabisn

oy denmeesy

{v) For the purpocse of assessing compensation and demages,

any incressse or decreasc in market value prior to the date of wvaluation

that is substantially dve to the general khnowledge that the public

irpraovenent or projecct was Likely to be mode or undertaken shall be

disregarded.

Comment, This section stales the measure of compensation for

proceedings- in eminent domain, The provisions relating to dates of

valuation formerly contained in this section are superseded by Sectioga

~T73-



§ 12hg
12l09a, The provision on Dmprovensnts subsequent to the service of surmons
is superseded by subdivision (®) of Szetion 1245,1,

Decisions congbruing Code of Civil Procedurs Section 1249 held that its
provisions governing the date of valuation and the making of subseguent
Improvements do not apyly i woronecdings ©9r the taking of property
already devoted to a putlic usc (“progerty of o public ubility” within
the meaning of Sectior 23a of Article ITT7 o7 the California Constitution).

Citizen's Util., Co. v, Supericy Court, 59 Cal,2d 805, 31 Cal. Rptr. 316,

382 P.2d 356 (1963); Marir lvnlcipal Water Dist. v. Merin Weber & Power

Ca,, 178 Cal. 308, 173 Pac, k5G (191%). This construction is continued
under this section and Sectiong 1o40a end 1249,1(b).

Subdivision (a). In restating the "actval value" measure of

corpensation, this subdivision retains the language employed since adoption
of the Code of Civil Procedure in 1872, The tarn "actual value” and the
word "value" in Seetion 1248({a} are equivalent, and both refer to "market

value." See Peocple v. Ricciardi, 23 Cal.2d 390, bk P,2d 799 (1943);

Sacramento Southern R. Co. v. Heilbron, 156 Cal. 408, 104 Pac. 979 (1909);

Los Angeles v, Pomercy, 124 Cal, 597, 57 Pac. 585 {1899).

The phrase "date of valustion”" has heer substituted for language
eoncerning acerual of the right to compensation and domages in the interest
of eclarity. No change is made in existing rules asz to persons entitled

to participate In the award of compensation or dumages (see People v. City

of Los Angeles, 179 Cal. App,2d 558, b4 Cal. Rpir. 531 (1960); People v.
Klopstock, 2k Cal,2d 897, 151 P,2d 641 (194k)}, Turther, no change is

made in the effect of a 1is vendens {see Lansburgh v, Market St, Ry.,

-Th-
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98 Cal, App.2d 426, 220 P,2d 423 (1950) or in the rule that, as against
intervening rights of persons having actual or constructive notice of the
proceeding, the title of the plaintifi rclates back to the cormencement
of the proceeding (see Enst 2oy Mun, ULilisy Dist. v, Kieffer, $9 Cal.
App. 240, 278 Pac. W76 (1920}).

Subdivision {b). This subdivision is new. The problems to which it

relates have not heretofore bhoen donlt with in Californis statutory law
or constitutionsl »nrovisions. Subdivision (b) vrsguires that the property

' it would have had if there were no

be valued at the "market valua’
enhancement »r dininution in volue Tkt was substantially due to the
general knowledge that the public inprovement or project was likely to

be made or undertaken.

In San Diego Land and Town Company v. Neale, 78 Cal., 63, 20 Pac. 372

(1888), and subsequent decisions, the courts have held that any increase
in the values of the property to be taken that results directly from the
proposed public improvement is to be deducted in arriving at "market value,”

See U,8. v, Miller, 317 U,8, 369 (19k3); City of San Diego v. Boggeln,

154 cal. App.2d 1, 330, P.2d 74 {1958); County of Los Angeles v. Hoe,

138 Cal. App.2d 7h, 291 P.2d 98 (1955). This subdivieion is intended to
codify the results of these and sinilar decisions.

Hotwithstanding the rule as to enhoncement in value, the California
decisions are uncertain respecting any decrease in value due to popular
knowledge of the pendency of the public project. Several decisions seem to
Iindicate that the rules respecting enhancement and diminution are not
parallel, and that value 13 to be determined as of the date of valuation

notwithstanding thait such value reflects a decrszase dus to geheral knowledge

-T5-
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of the pendency of the public project. See City of Qakland v, Partridge,

214 Col. App.2d 196, 29 Cal. Zotr, 388 (1963); Peopls v. Lucas, 155 Cal.

App.2d 1, 317 P.2d 10% (1957); and Atchison, Topeka and Santa Fe Railroad

2. v, Southern Pacifin, 13 Cal. App.2d 505, 57 P.2d 575 (1936). Seemingly

to the contrary are Redevelopment Agency of the City of Sonta Monica v,

Cal, Rptr, 189 (1963); Buena Porlk School Dist. v. Metrim Corp., 176 Cal.

App.2d 255, 1 Cal, Rptr, 250 (1959); and County of Los Angeles v. Hoe,

138 Cal. App.2d 74, 291 P.2d 98 (1955). Subdivision (b) is intended to make
the rules respecting appreciation and depreciation parallel, Thus, any
decrease in value {prior to the date of valuation) that is substantially
dvue to the general knowledge of the public improvement is to be added in
arriving at "market value,"

See generally 4 NICHOLS, EMINENT DOMAIN § 12 at 3151 (34 ed. 1963);
1 ORGEL, VALUATION UNDER THE LAY OF EMINENT COMATN § 105 (24 ed. 1953):

Anderson, Congequence of Anticipated Eminent Domain Proceedings - Is Loss of

Value a Factor, 5 SANTA CLARS LAWYER 35 (1964)3; Annotation, Depreciation in

-Value, ¥From the Project for Which Land is Condeined, as a Factor in Fixing
Capensation, 5 A,I.R.3d 901 (19656). For analogous provisions in other
jurisdictions, see Section 60k, Pennsyl?ania Frninent Domain Code (Aet of
June 22, 1964, P.L, 8% ); M3, Stat. 1962, Ch., 52, § 6. For proposed federal
legislation to the same effect, see Sections 102{a)(L)Y(1}(A) and 112(c){2)
of the "Fair Compensation Act of 1965" as that act would have been adopted
by Senate Bill 1201, 89th Cong. (lst Sess,).

The method of proving value, including a statement of the matbers wpon
which an expert opinion of market value may be based, is set forth in

firticle 2 (comencing with Section 810) of Division 7 of the Evidence Code.

i
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SEC. 3. Bection 12Lgn is added €5 the Code of Civil Procedure
irmediately following Section 124C, to »ead:

12h9a, (a) Tha Cate of veluetion shall be determined as
provided in this section.

(v} Unluse aw oorller dats 7 valuntion is apnlicable under
svhdivision {2, 3, 23 {zy, $he date of voluction is the date on
which Shz plainti®i maccs o deporit ia zeeordenes with Chapter 1
feciniennng b Stotit W263,000 or fhonter 5 o mencing with
Section 1270.01 ~f 2i%de 7.1, Ti. a'l. cases in whizh this subdivision
does not deteimine the dota ~F waluatiszn. She date of valuation is

determined under subdsvisioms {cj, (a}, (e), 'f), and (g).
(c) If the lssue of cwpensation is brought to trial within

six months from the filing »f The complaint, the date of valuation is
the date of triai,

(d} If the issue of compensation is not brought to drial within
six months from the filing of the complaint but is brought to trial
within one year from such date, the date of valuation is the date
six months after thé filing of the complaint,

(e) If the issus of compensation is not brought to trial within
one year after the filing of the complaint and the delay is not caused
by the defendant, the date of valuabion is the date »f trizl.

(£) If the issuc of componsation is not brought to trial within
one year after the filing of the complains and the delay is caused by
the defendant, the date of valuation is the date six months after the
filing of the complaint,

{g) In any case in which there is 2 new trial, the date of

valuation ies the date of such new trial, except that the date of

-7~
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valuation in the new trial shall be the same-date as in the previous
trial ifs

(1} The plaintiff hos deposited the probable just compensation
in accordance with Chopter 1 {comrencing with Section 1268,01) of

Title T.1l; or

(2) The plaintiff has, within 30 days after the entry of
judgment, deposited the amount of the judgment in accordance with

Chepter 3 (commencing with Section 1270,01) of Title 7.1.

Comment. This section states exhaustively the methods for determining
the date of valuation in eminent domain proccedings, The sectisn supersedes
those portions of Code of Civil Procedure Section 1249 that formerly
specified dates of valuation. Since enactment of the Evidence Code,
value may be evidenced by transactions made within a reasonzble time before

or after the date of valuation. See Evidence Code Sectisns 815-818.

Subdivision {b)}. This subdivision permits the plaintiff, by depositing

probable just compensational pursuant to Chapter 1 (commencing with Section
1268.01) or the amount of the judgment pursuant to Chapter 3 {commencing

with Section 1270.01) of Title 7.1 of the Code of Civil Procedure, to fix

the date of valuation as of a date no later than the date of the deposit.

The date of valuation may he ea lier than the date of the deposit, and
subsequent events may cause an earlier date of valuation to shift to the date
of deposit., But the date of vaiuation cannot bte shifted to a later date by
any of the circumgtances mentioned in the following subdivisions. The rule
under former Section 1249 was to the contrary; neither the depositing of
probable just compensation nor the taking of possession had any bearing on the

date of valuation, See City of Los Angeles v. Tower, 90 Cal. App.2d 869,

20k P.2d 395 (194g).
-78- .
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Subdivisions (c)-(f}. Subdivisions (ec) through (f} provide alternative

dates of valuation for cases in which probsble just compensation is not
deposlted., TWith respect to the phrase, "six months from the filing of the
complaint,” Code of Civil Procedure Section 17{Y4) provides that, "The word
'month' means a calendar month, unless otherwise expressed." For the
methad of resolving any difficolty arising from months having an unequal

murber of days, see Messner v. Superior Court, 10 Cal. App. 172, 281 Pac.

503 (1929); Church Mfg. Co. v. Superior Court, 79 Cal. App. 637, 250 Pac,

705 (1926); Barbee v. Young, 79 Cal. App. 119, 249 Pac, 15 {1926).

The date of the filing of the complaint, rather than the date of the
issuance of summons, is used in determining the date of veluation., Code of
Civil Procedure Section 1243 requires that all proceedings in eminent
domain "be commenced by filing a complaint and isguing a Summons.”
Ordinarily the dates are the same, but this is not always the case. See

Harrington v. Superior Court, 194 Cal. 185, 220 Pac. 15 (1924). As the

issuance of summons is no longer essential to establish the court's juris-

diction over the property {see Harrington v. Superior Court, supra, and

Dresser v. Superior Court, 231 Cal, App.2d 68, UL Cal. Rptr. 473 (1964)),

the date of the filing of the ccnplaint is a rore appropriate date,
Subdivision (c¢) fixes the date of valuation for the relatively
infrequent cases in which the trial is had within six months from the
filing of the complaint,
Subdivision {d) establishes the principal date of valuation for cases
in which the date of valuation has not been established by deposit of probable
just compensation in accordance with subdivision (b). The date specified is
new to California practice and supersedes the former basic date of valuation
(date of issuance of the summons) and the alternate date (date of trial if

the issue of compensation is not tried within one year).

7o



§ 12kgo

Subdivision (e) ccntinues in effect the proviss formerly contained
in Section 1249,

Subdivision (f) rctains the date specified in subdivision (d) as the
date of valuation in any case in which the delay in reaching trial is
caused by the defendant. This retains the effect of the proviso fornerly
eontained in Seetion 1249,

Subdivision {g). Under the langusge of former Section 1249, questions

orose whether the original dote of valuatisn or the date »f the new trial
should be employed in new trials in eminent domain procsedings. The
Supreme Court of Californic ultimotely held that the date of the first
trial, rather than the date 5f the new trial, should be used. See People
v, Murata, 55 Cel.2d 1, 357 P.2d 833 {1960). This subdivision reverses
the result obtained by that decision unless the date »f valuation has been
egtablished by the deposii of nrobable just compensation >r the plaintiff
deposits the amount of the judznent in accordance with Cade of Civil
Procedure Section 1270,0l. The subdivision applies whether the new trial
is granted by the trial court or by an appellate court. However, if a
mistrial is declared, further proceedings ars not considered a "new trial,”
and the date of valuation is determined under subdivisions (y) throvgh (f),
rather than under this subdivision. Under subdivision (g), the date of
valustion is the dste of valuation used in the previous trial if the amount
of the judgment is deposited within 30 days after entry of judgment. If
the amount of the judgnent 1s deposited thereafter, the date of ﬁaluation

is the date of deposit under su»division (b).

80~
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SEC. b. Seotian 1249,1 of the Code of Civil Procedure is
amended to read:

1249.1, (a) A1l improvements pertaining to the realty that are
on the property at the time of the service of sumions and vwhich affect
its value shall be considered in the assessment of campensetion,
damages and special benefits unless they are removed or destroyed
before the earliest of the i‘ollowing times:

{a) _(_)_ The ti.me title to;tlge l'pr@e?ty is teken by the plaintiff.

¢o} (2) The tine the posse:sslio; of the property i5 taken by the
plaintiff,

e} {3) The time the defendant moves from the property im
coampliance with ‘a,n orderh bf possesaién. |

(4} In any case where the plaintirfrhaa previously deposited
probable just carpensation in accordance with Chapter 1 {commancipe
with Sectiom 1268,01) of Title 7.1, the time all of the dofendants

entitled to posseseion notify the plaintiff in writing of the vacation

of the property,

{v) _No improvements put upon the property subssquent to the date

of the service of sumons shall be ineluded {n the assessment of

compensation or deamages,

Corment. Section 1249,1 was added in 1961 to specify the times at

which the risk of loss of improvements passes to the pleintiff and the

times at which improvements upon the property ere considered in detarmining

value. See 3 CAL. LAW EEVISION COMM'N, REP,, FEC. & STUDIES, Recommendation

and Study Relating to Taking Possession and Passage of Title in Boinent

Domain Proceedings st B-1, B-8, B-53 to B-55 (1961); Redevelopment Agency V.

«8l~
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Maxwell, 193 Cal. fipp.2d #11;- 14 Cal. Rptr.”lTO '(1961) The plaintiff may
| depoait probable juat campensation pursuant to Chapter 1 (cqmmencing with ’
'Sectian 1268.01) ﬁhetner or. 2ot possession of the prnperty is taken prior
to Judgment.~ See Section 1969 06. A8 the defnnﬁant's vacation of the -
' property aﬂ'-er tha making of deposit is substantially equivalent ] hlﬂ B 1
-moving fram.the property in campliance with -an order for possession, such'
vacation, uith n:ﬁicefﬁa the canﬂemnor, 1a-g1ven the aame effbet under '

this seetion.;: ;}J' w_--;;" 'E" | ,‘,A:ff' -f-' ' -;  :

| Subdivision (b) restates an& Supersades a provision of Seetion 12&9




_ _ s 1252
C - _ SEC# 5. Section 1252 of the Code of Civil Procedure is amended
‘to ~read: ' .7 | t 7 _
1.252 Payment may ber made to the defendants entz.tled thereto, -
'ar the money nay be. deposited in-eourt fa:w-the éeiendanta,-and be

istrihuted to these--anti*eleﬂ\-%hérete as pf::vide& in Cha;ﬂ:er 3

'(cmncing with Sectian 1270.01) of Ti‘tle 7,1 and withdmwn 1:1 mme B

ent:n.tladr thereta :ifn a.cf.!qrdance with that chapteru If the money be )

. not so paid or dgpasited, the a,efenﬂanté ma,,y hafé exeeution aa in |

‘ . 'civil easea, and 1f the mnney cannot bg ﬂaﬁe on eﬁcuti@n, ‘I:he couft

__':"__'-‘_upon & sbow:i.ng to tﬁa’b effect, muat -sef"as.ide a.nﬁ amul t‘he errbire

.'t

S _proceedings 3 ‘anﬂ; mstareg possession ’bf f.he property ‘ho tha dafenﬂant,
:Lf posseseion haa* beeh 'taiten ’a;r 'bha pl:aintiff. S '_ﬁ N

| '.lCmnt‘ Sectmn 1952 s amended in oraer to. eliminate any distinction SR
-_ : between the kinds of xdeposj.ta that may he ma.t;le after entrar ;@fa udgtent. ‘
7, Statments have apyeem!d in c’&ses indieating ”i‘.;w.t ‘bhe defenﬂant'a withdfawal -*f | 7 |
' of 8 d.apoait made under Ssctian 1952 waivea ﬂ_le defendaﬁt‘s ri.ght of appeal " - / |
vhile withdma:l of a mosxt mae wnder: ée:e;e{'&; 1951} deeﬁ ot See =
"Peopm.e v, mider, 55 ca1 2& 332, EE] calx. aptr. 196,-i-=361 1= 2&_;_916 (1961),
People v, Diftsier, 193 0oL Adp.20 681, Ik ab. pbr. 560 (1561). Pesple v.

G\ﬂ:ﬁ.errez, 207 Cal. ﬂpp.Eﬂ ?59, Eh Cal Rptr. ?81 (1962), has c&se doubt an

. fthe valiﬂity af sugh statemsnts 'by holﬁing tha’b a defehda.nt ma.? withﬂraw

| a’deposit mads under« Sec:l:i:m 1952 witﬁaut wa,ivftng his naht t,o & new tria.l o
on the issue of cmpenaatian by ﬁling the neeeipt ana waiver of claims and -
_defemea, excepts '{:"hé claim far csugénaatian, pmvidsﬂ m Secﬁon 195h

.\'

(recodif:.eﬁ in ‘Sec‘bion 1270.05} Y

C o mhe amendment of Section 1952 and enaetanent af Sections 12?0 01—-12?0 09

E will make it clear tha‘t withflra.wal of an:,r deposi‘b does not result in o waiver

mﬁ’ ,_sectéon 1270. 05
: J‘ -,' - 3-. B
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C o © §BC. ¢. Section 1253 of the Code of Civil Procedure is amended
; - 1253, Whenpamntshavebeenm&e anﬁthabondgiven, if‘&e
© platntift elects, to give one, as Tequired by Seotions 1251 and 1252,
':'V'mmﬂMMaﬂmlorﬂércfwmm,vhiehmm R
- c:;-ibe the prcperty condiennéd, the estate o smemt mm& thazetn, R
the Moaes of snch commﬁan, and 1£ pommon 15 mm -
 to aeetiw-uhars-er-iﬂsh Chapter 2 {W"‘; viﬂr Behtinn ;g@-m) , P N

e

e mapter_g {Wﬁ%eﬁw 12’{0{__;-"  ‘". A
thamkinsandentryofthqﬁﬁaloraer of. Mﬁdnhthaﬁsteof

. meh paau%nion. For the purpases af th:ts section, the daﬁe of pussaslion i
; .:,shall be the date upon o aﬂer whi.cli the Mﬁ 1s authorim&‘by
o omwmmmwmmmusmmmm ' cartifiea.
 copy'of the om sbaly ﬁ:ereﬁpan be rzbordéﬁ,_i,; "'m'gmee of e
'f;-eearm- of 'b’he mwm;;r 5 uh;lch tha pafo;perty 1s iautea. he. 'biﬂe

g to the property aeacribea fn. the fiml c&'ﬂer o condmtion wcw

7

o i t'he Pa‘“mﬁff for *'he purmses deaeribed &erein upon ‘the aste W
e a. ﬂeﬂiﬁ@ﬁ comr of the ﬁnal craer or condemtim la' recorded in | ‘
the o‘i’fie& of "bhe rgcarder oi‘ ‘bhe gaunty
Ccmneat. '.L'his nee‘bim is amende& to cha:age the réfemﬂ to the .

apprapriate s‘b&tutorg ymsions. S
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SEC. 7. Section 12558 of the Code of Civil Procedure is
emended to read: | | "

1255a, (a) The plaintiff may aba.ndcm the pmceeding at a.ny

o 'l'dme after ‘the filing of the conmlaint anﬂ 'before the eJcpira.tion of

m da.va a.f‘l:.er ﬁna.l. :_iudament, b:,r sem::g on defenda.nts and filing in

" court a uritten notice of such abandoment $ i Fa;tlure t:: c:mply with‘

ectipa 1251 of this code, shall consutute an mpuea a‘nsmnment of
(h) m eourt my, unm mﬁm m wm:m » am mar guch
abandomm, set umg the abancmm'b 12 11; data:ﬁa&s mt the
positmor tuammgmhummmmmdte m
rktrimnt. in dustd.ﬁ&hlé reliﬁma upon.the.;f araadis

-\,"' ;

; g M uueh ymr
camot he; rustmd 'bo ;uba%‘lwbially the bm pﬁaition aﬁ ’1? thﬁ R
proceeding ha&mﬁ m comenced. S o _ - o . w f. x

(c} I]'pon t!mdeh:lal of S motiou to Bét aﬁﬂe suah aaemumnt "

or, if np: sueh motion n ﬂlea, upon tha miration o the time . N
 for ﬂung such a mtion,, on mntion a:e a.nar party, a judwnt shall ‘

be em:erad- dismissing the proceeﬂj,ng and apr&ing the Memms
m:.r mw ami uzh'nurmentu ,»ﬂhieh Eecov«era.hle oosts aziﬂ _
hsbursmnents aha&.; include Ll 35;1 nacessamr éagsenaes incurred 11: o
preparing foﬁnis.l am‘i dut‘ing triq.l % ana -(_1 reasenahle atterne,v
&nd appraisal feaa a.ct 1y ineury - : '

:E'or ssrvit;és rendered bafore or. aﬁ;er 'l;jme praﬁeﬁdm m cmnce& .

These costs a.nd disbmanen‘&s, hcluﬁir@ expenaes and attey;ay ‘
faes, ma.y 'be claimed in and ’osr a. cost bi.ll, to ‘be preﬁnred, sarved,
filed aﬁd taane& as in eivil actions g—preﬁded,-hmver; that

Upon ,judgmen‘b of dismissa.l on motion of the pla.lntiff, the dafe.mlmtsg e




T

-

d.is’bursements-shall—net-inelﬁdé-ﬁ@:éﬁseé-ineuﬁg—ikpm
for-sriai-vhere-the- aatien—is—éimisseé-hé -deys-er-mere-prioy
' te-%he-time- set-for- the-pretrial—eanfereme-in-the-aetiam
) ii‘-na-pret!‘i_a!.- eani‘are{ae_e-”ie-s:a%, -thg-tim-set-ferfthe-tria;
of-the-astien , - _ | _ | | |
(a) -1z, after the'jplaint'i:f _takea possession of or the defendant
mbves, from tha ‘pr;zxierty sought o be condemned in t:onqpi-ianée w:lth |
an order oi‘ possession, the plaintiff abandons the praceeding as
. %o such property or a portion t.hemof or. it is detemined that f o
. the ;p].atnt:.ff does not have suthority to take auch prdperty or e
| portion thereof by eminent domadn, the court shall order the
plaintif‘f t.o é,eliver post‘zession of such propert.y or luch portion
 thereof to the pa.rt:las en‘bitled to. the possession 'bhereof and
shall luke such prov:.sion as shs.l]. be :]‘rmt for the pa.yment of
-damagea a.r;lsing out of 'che plaintlff‘s ta,king and use of the pmperty |
- and dmages for any 1oss or impa:l..rmant- of value suffereé 'by the land
and imprnvemts a.fter the -time tha plaintiff toek possession of
or the defendant moved from the property sought to be ccndemed in

: compliance w:.th an order of possession, :whichevar 13 the ea.rlier.-

'k conﬁezit. 'me ;mrpose and erfeet of subdivision (c} u to reccnizpense
- the aefendant for all expenses necesaaril.r incurred, wbenever the plaintifi’
fails to carry an eminent dcmain proceeding thrcmgh to conclusion. Paciﬁp

Tel. & Tbl Co. Vs !-lonolith Fortland c«ement GD., 234 Ua.l App 24 352,

cal. Rptr. 410 (196'5), Oak G;'ove School. Dist: v, Cﬂ;g Title Ius. oo.,

23.7 Cal. App.Ed 678 32 C‘al m;tr. 288 (1963], E’em cuungL gahmj ze;;aggﬁe

| oal. App2a 353, 19 Gal. Rptr. 348 (1962). . Umm- prior Lo, reasanable
. _._26_ - - | o
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attorrey's fess actually 1ncurred were recove dble irrespective of the

time whenlthe leg«1 services reve “endered., Decoto Schoal Dlst. v..H, &
5. Tile co., 225 Cal. ipp.2d 310, 37 Cal. Rptr 225 (196&) Thls

construction is contlnued anc extern.: ud ta include appralsal fees. Under

f'prior 1aw, all ather necessary expenses in preparing for tr1a1 and durlng‘

'“utr1a1 vere . 3ub3ect to a provisa preclading tnelr rscsvery if the action .

was- dismissed ho days ar mors prior to pre-trlal or trisl.J La Mesa-Sprigg :

' Yalley School Bist. ¥, Oﬁsuks., 57 ca1 24. 309 19 Cal. Bptr. h79, 369

P. 2& 7 (1962) This sﬁbd1visijn provides thst such expenses may'be

.recovered without regard to the dste that the proceeding was sbanﬂsasd

or dismissed,




§ 1255

SEC. 8. Section 1255b of the Code of Civil Procedure is
amended to read:

1255b. f{a) The ccompensation and demeges awarded in an eminent
domain proceeding shall draw lawful interest from the earliest of the
following dates:

{1) The date of the entry of judgment.

{(2) ‘The deste that thc possession of the property ssught-ie-be
eoRderxped is taken or iths damage thersito occurs,

(3) The date after which the plaintiff may take possession of

the property as stated in an order authsrising--ike-plaintiff-ite-take

- for possession cr as authorized by Section 1269.05 .

(%) TIf the amount determined to be probable just compensation on

motion of a defendant made under Section 1269.05 is not deposited before

such date, the twenty-first day following the date of the order

determining such amount.

(o) If , after the date that interest begins t> accrue , the
defendant continues in actual possession of or-raeeives-renisgy-issues

and-prafits-from the property or receives rents or other income therefronm

ettributable to the period after interest begins to accrue , the value

of such possession and the net amount of such rents or other income 4

sssues-and-prafits shall be offset against the interest $hat-acerues
druring-the-pericd-tke-defondant-ocktinues-in-aeiual-posgession-ov

weeeives-suek-rentsy -ispues~and-profiss . This subdivigion shall not

apply to interest accrued under Section 1269,05 .

{c) Interest, including interest accrusd due to possession or

damaging of the propepty by the plaintiff prior to the final order in

condemnation, and any offset against interest as provided in subdivision

(b), shall be assessed by the court rather than by jury.
_FRL )
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{e} {d) The c:mmensaumn and da.mages awarded in an eminent
domain proceeaing shall cease_;ba draw ‘inuerest on-i__:he ea.rlies“s of

the following. dates :

(1) as to any amcunt depqsited pursuant to Chzg:ter 1. (cmncig

- with Sectlon l”!-i-3-u§ 1268.01J cif T:Lt}.e 7.1 3 ‘thé da‘be t.hat such ammmt

s withdram by the person entitled theretd aor A2 not withdram

on. ‘the. d.a'i'.e ghat iudgment is enterad P

Li.f) Aa to ary amcmnt dejggsited nurauant ia Sectzag 1262.05, .

"tne clate of zuch &ejpanit. o _
| (2} _(_ﬂ ﬁs :t:a any' unt ;aiﬂ-iﬂe- o pgited
"«"cuapter 3 (smaemp:ﬁh fSastim ;29:
-i‘}"'aate of! d{leh :amnt gg_gg_i R o

EB} _(__1 Aa 'I;n eny amouat pg’id ta theiaersen ant:.tlad thereta, T
'.the date of such pamnt; ST - e e

. -

{h}--l? tha—full—amaaat—%heqﬂofepéan% isx-ﬁhea—antitlad ta :"
-\'};_reaeiva-as-fiaa;w datemiaaduin-tha eaiheat—émimpﬂeeading |
| —"-3gsther-with-tha-fall-ezmt-ef %ha-m%a est-then-due-theraea
e paié.—in‘»‘e-aaur#qfer—tha—da#aﬁaht-aﬁee*entry-oﬁgmt,-the

_,ela.ta-sf-auah-?&ynenﬁf : ' ., S “ G

Cimnent In subdivismn (a) mragraphs (2) an;i (3) are mdified, |
without substantive change,l 5 confom to naag; t-hroughmrh Ti;tle 7s 1 )
i (comencing witl'l Sect.t:m 3.268,01) ?aa-sgr@h (isj 1a ‘added o reﬂeet 'bhe
' epfect of Bec‘bi:m 1269.05. o ' ' ) j ,
; g" _cmruam,stm Language Umler tha
- subdivlsmn, the plaintiff ia enti‘hleﬂ to offsét againat 1nterest (1) the

Suhdlvisicn (b) is ahangaé’
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value of possession end {2) the net amount of rents or other income

L rece':lved, if such reats or mccm:e are attrlbut'\ble to the period after the

| datn interest hegins to accrue. The 1ast sentence of the subdiviszion is

edded to confom to Seetion 1209 05. i .

‘ Suhd1v1sion (e) is added to elarify existing low and to speoify’that
rthe C:'.‘ul't, rather than ‘the ;jury, assesses interest including interest :
eonst1tutionally requ:.red as’ eonpensation for possession or damaglng of

propert;gr yrlor to eonciusion ef uhe eminent donem proceeding 'I‘he subdivision

"elso elarifies existmg lau ta soeeify thet the amount of the offset
l against interest provided By subdivis:.on {b) is c{ssessed by the eourt and

ﬁprovide, 1n effect that any evidence on thet issue is to be hea.rd ‘by '

_m court rather then the .jury

Subdivision {d) 1s changed to.make paragraphs (1) and (3) refer to the

: ﬁpropriate stetutory pravisions. Paragreph (l) is aleo changed to terminm

mberest, on entry of .Judgment, @on an amount depos;ted pureuant to chepter

gMencing with Sectmn 1208 01) of Tltle 7 1. After entry of Judgment .

sk o aeposit maar be vi.thdra.tm pursuent to Sect:.on 12?0;05 See the :

ﬂmem. to thet ae’ction. Judicial deoisions are meertain as to the time

‘mterest ceeses on a deposit mede prior to entry oi’ Judgnent ir the amount

C s not mthdrawn.‘ See lecmle v Toop, 161 Cal, App.Ed h66 326

p.2d 902 (1958), ccmpore Peog e Heiﬂer, )5 cal ee 832, 13 cal.

Bptr. 196 361 P. 24 916 (3961) Under

E this paragreph, interest on the amount o depos:.t terminates on eltry of

,judgment even though the emount is less than the awerd. If the a.raount on

de'pos:.t is 1ess than the amount of the ewerd e clepos:Lt ‘must be mcreased

‘on motlan of the defendant undex Sectlan 1268 02, Sne Deecon Inv. ca. Ve

*'1f'”‘3;:‘ 21"372‘(19%5w Parasreph GEE .
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'Ti‘ble 7.1 a.nd, hence, are cevered by pa.rggra;ph (3] Paragn&ph (5)

§ 1255'0
added’ 'bo conform to Sectlon 1269 05 » which permits certain ﬂ.efend&n‘bs tc A

'o'btain ‘en order determining probahle .]ust cmpanution.

Para.graph {5} has bae:i alminated a.s unnecessary All poat-jud@ent

g d.esgosita are maﬂ.e undér cha:gter 3 (cf;menci.ng with Sectien 1270 oJ.) of

‘ jreferred to the prac'tiee o:f paymnt in'hg court pursua;nt to Sectién 1.952,

which practice :l.s termiha‘ted by thﬁ mandmen'ﬁ of Seatian }.95&
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SEC. 9. Section 1257 of the Code of Civil Provedwrs is
C  amended to reéd-' | -
. 1257. _(__ The provismns of part two of this code, relative |
to new trials and s.ppeals, except 1n so far as the:,r are inconsistent
with’ the provisiona of this ti‘ble, appl,y to the proceedings mentioned |
. :l.n this title g-providei-,-.that-upea-tho-paymnt-af-the-mo&m&y
; uaesnﬁ,mn&-u;eh-#he-meq%ian-es-the-bana-taubuﬁt-the-fmea
‘ _.nﬂ-eattla-gunis,-as-previﬁaﬁ-ih-ceetiea—#ﬁelw-hua&nt-aﬁd )
mny.eae,-the-pm:stus-nhm.sa-gﬁitha-te«mm,-wg; o
‘ m&-hﬂi@esuu&an-afathe-pmcsy-uéfght-tn—‘-s-em €48 -_
| mt—alrsady‘ ia-pesaesaion)-an@ﬁﬂdam-notim-muahm and .
: fty-#m,-and-dmta-tha—m»-%e-the-pubihouaﬁ-h-waoﬁa-and
_ | no-mtiu—i‘or—;ew«itml-sr-mul-a!uu, aftﬂr-smh-pmnt-m-pﬁuna
¢ o et d-an-aforasasd,- ih-any whaner-vetard-tha-contarploted |
| mrémentv--ﬁnvm:r-whhh-anLhnve-haen-dmntcﬁg-u pmiiaé
h-au‘%iem-twelve-hmﬂreé-aﬂ-ﬂﬂy-fou,w-%-muﬂ-to-m -
| pamnt-ef-the-mmr-.mame,m-she ﬁmm:,-ir.mr.am.n,._ -
: ",shﬂl-hs-rﬂﬁrmd-tﬁ#hepyhmm e _
| wy In au. cagea wbe;é a ﬁgw trm has,_beeni hanted pop 7 )
- &pplica.tion of tb.e dafandant,_and pa l}.ﬁ faﬁ.lgd._mcm angh; trial tﬂ o
obfsa'ln gg-eatér ccn;:enaation tha.n ?&8 allﬁwﬁ hg_gaon ’Ghﬁ ﬂrﬂt l', R
R rial, the cagfbs af ggch new tr:m sggzhbe [_ﬁ ;' him,

mt_ e prbviso to*\this ueetion vaa a&ded in 1377 in metion
| vith related cha.nges 'I:a cede of ci\':l.l Erocedure sestion 1351&»,\ whiuh desls
w.tth possessian afiier entry of Ju.dmen‘b. See Cade Am. 1577-78, cm. bfil;,
. 109, §§ 1-2 Sevaral s&sequent changes to. Bect'lon 3.25h have deprive&
the prcviso of any effect. Bee Housina Authcrity L2 St.}ggrinr Caurt, 18 L‘al 23

115. P, to rems and oattle—-

24 468 ‘{191&1).5, Fhe. ganeral'p;;o\rigion a,s,.




| | § 1257 “
C . Subﬁivisi:n ('o} is the same a8 and supersedes subdiv:.s:.on (k) of-
Cade of Civil Pr::cedurﬂ Segtion 1251L With respect to the constructmn ‘ .
and constitutmnality of the pr::-v:.sian, see Lcs Angeles; P, & G; Pgr_ CCF-. |
Rmnp wh Cal.- ao, 3? Pac. 859 (18914) IR A "
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_ - § 16h25
- SEC. 10. Artlcle 9 (comnenc:.ng with Section 161;25) is a.dded o
to Chspter 2 of Part. 2 of D:wismn b of Ta.tle 2 of the Goverment

Code, to read-‘

t

_‘ ',161@25 L’.‘ohdenmation Dﬂppﬁts Fund

16&25» ‘ ‘I'he conﬂejma‘ﬂien Bwosi'bs Eund in tha-Sta;!:e Treanury is L 'f:_q""“f‘
.:eont:lnueﬂ 1n existeme». The fumi t-aonsists ui\‘.’ all mﬁney depusi‘bed in the ‘i‘ .
| :State '.llreaaury under Title 7.1 {cwnencing with Section 1268.01) of
 Part 3 of. the Cade of civn ?roeeﬂura anﬁ a11 inferest earnea or EEE
""I';.other 1ncremnt derive& fr:m 1ts investment. - ihe State Trea,lurar .
( ' - N \'shall receive all sueh moneya, duly receizst fm-, imd ss.feiy keep o
the seme m t.he funa:, snd for; such duty he is 11ab1e up-n his |
stfictal band. S '

- : .

1 e : . L

) J : .I P !
P

Ccmnent._ Sectmns 16h25-16h27 restat.e the suhstanee af a gortion i
of sﬂbﬂ:.v:lsiom {h} an-:i all of subﬁ.wisions (i) and {j} af Seetmn 1251: of .

o tha Code oi‘ Crvil Proeedure

-
i : “
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b
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?of Title 2 of the Gaverr.t.arrt Cocle. : IR ‘ _

. .deposit progrmn that :ﬁmds wi‘ll 'be avnilai:le for the im&iata

sectz.on. S _‘ B

| -_'§ 16!&2&
16&26 Irrvestment of ﬂmd S

1&26 {a) Mcney in the Condemnation Depesits !f‘unﬁ ma:,r he

""'imre.ste& a.nd mimsteﬂ in anar aecurities hscribed in Seetion 161I-30

) o phe Goverment COde or deposited :tn banlr.:s a.s prbvideﬂ .‘m

chapter % ( ccmneming with Section 165130} of’ Paapt*a of D:.vision 4

A~

(b) The Poolea Monay Inves’bmnt Boa.ra, shala: dhsignate at

, 1eas’c once a. month the amomt n; mone.v availéble in tha fund for o

- Mament 1n aecuritma cr ﬂepnsit in bank a;:caun“hs am the type
._1‘or invesiment or’ depcsit anﬂ shall "y ma.uge ttfé mvestmeat or'

payment of any cour'h orﬂér nr deeree. Immdiaxely &rber suﬁh designa

' tion xthe Stata Tr»acsurer snan imrast br ma.ke d.e'puafits ih bzmk
accounts in accarde.nce with the ﬂeaignatibns;. . For the purgases i

of thia subdivision, .a writﬁan detamina‘hion signed by a ina.iarity

of the mmbers of bhe P«aoled Honey ImSt‘hent Bca!‘ii sh&ll be &ew&d

' ~to be the detemiﬂatlgn of the boa:ﬂ. Mers’w amthorize degputies! R j' ,
o 'to act for them fnr the purpesa of‘ making ﬂetemﬁa‘him tmdar t.his ” |

Comment.  See the ,'C;quent-"tc:‘:;'séeiﬁ{og 16425,




§ 16427

aghat, mortioﬁent and disbursement of fund
16h27. In‘herest Barnad and other increment derived from

i mvestments or deposits made pursuant to this article s after deposit

of mone:f in the E'l:.s:te T:‘easury, shn.ll 'oe depasiteﬂ in the COndema.tion
"'-_--Depus:lts Fund. _ ﬁfter i‘irst &educting therefran eaq:ensea mcmed by the
_,V_State Treasurar An- taking and :naking deli\rer;r of boads or other |
. _securities umier uhiﬂ a,rticle, the State Ccmtmller shall apportion
Y iof. Jtms 301:1: and Decmn‘ber 3Lat or ea.eh yea.r the remainaer of. such
‘ interest earned or incmant aerived a.nd depo;itqd m the fund am-ing

| ‘7'1:!15 six ealendar mm:ha ending with sueh datea. | There mn be |
(a;ppoﬁioned g,nd pﬁd to eaeh p’laintiff haaring & ﬂeposit in the tund
, during the six-month periﬂd for which an apportiament 15 made, '

'fﬂ?,j. tonabe o the bota.l deposita 1n'the fond and

amount ﬂiractly pra
tha length of time such deposits rem’.i,ne& therein. 'Rae Sta.te o

B Treusurer sbail pa,y aut th& monay &miﬁuﬂ. by\a plaintiﬁ' in such
‘ma.nner and at such times aé the court or a ;]udse therebi‘ may, by

: ordar or decree, direct. .

B

COmnnt. See the Cmt to Section 151i25. e




§ 38090
SEC.yy, Section 38090 of the Government Code ig amended
to read: |
38050. The wighti-te-cenpencation-or-danages-acernes-at-the
date-of-the-order-appointing-referees-or-the-crder-cetting-the
eause~Ffor-irialy --Fhe-aetuni-valve-of-the-property-ai-that-daie
ig~the-measure~of - conpensntion.for-property-aetualiy-taken-and
the-basig-ef-dapages-ia-properiy-net-takern-but-iajuricusty

affeesed» date of valuation In proceedings under tkis article

shall be determined in accordance with Section 12432 of the Code

of Civil Procedure. In cases in vhich compencation ie ascertained

by referees appointed pursuant to this article, the date of the

£iling of thelr report with the court shall be deemed the date

of trial for the purpose of determining the date of valuation..

Comment. This section of the Park and Playground Act of 1909
{Government Code Sections 38000-38213) was enacted in 1913 {stats. 1913,

Ch. 246, p. 417, § 3). It has not been amended previsusiy to conform to

the various changes thnt have been made over the years in thé Code of Civil
Procedure, The seetion is auended to conforii, as near as nay be, to the

Code of Civil Procedure. Se¢ pgw Code of Civil Procedure Becticn 1249a.



§ 38091

SEC. 12. Section 38091 of the Government Code is amended
to read:

38091. Improvements placed upon the property after
pubiication-af-the-notiee-of-paseage-of-the-ordinanee-of -

dnsensism the service of summons shall not be inciuded 1n

the agsessment of compensation or demages.

Comment., This section of the Parks and Playgrounds Act of 1909

(Govermment Code Sections 38000-38213) was enacted in 1913 (Stats. 1913,
Ch. 246, p. 417, § 3). With respect to the construction of this section and

related sections, see City of Los Angeles v. Glassell, 203 Cal. yh, 262

Pac, 1084 {1928). The section iz amended to conform to Code of Civil

Procedure Section 12L40.1 which provides thot inprovenents placed upsn the

property after the service of surmons shall not be included in the

assessment of compensation of damages.

-Qtm



§ 4203

SEC. 13. Section 4203 of the Streets and Highways Code is
amended to read:

4203. Fep-ihe-purpese-of-assessing-the-eeppensaticn-and
damagessy-the-right-theress-shatl-be-deered-to-have-acerved-a3
she~dase-of-the-1osuARee- of - CUERORSy-8R8-ske-aetuad-value-ad
tkat-date-shaii~be-the-Reagure-of-ecEpensotion-for-ali-propersy
$o-be-aebunily-iakeny-and ~-aige-the-kasis-ef-dagnges-40-preperdy
nes-aetuadlr-taken-bus-injuricuely-affeesedy~-in-nidl-cases-where
sueck-dagages-are-aileved-by-the-previsicns-of-shig-paryky--Ify
hevwevery-R-wotion-to-get-the-aetion-fov- trini-is-net-pade-within
ere-year-afier-the-date-cf-the-igsuanee-of-the~cuEneas-in-the
aetisny-the-right-te-ecupensation-and-dawages-skall-be-deemed-%s
bkave-aeerued-ai-the-date-of-the-hearing-of-the-petion-te-ses-he
aetion-for-kvial;-aEdwthe-aetunl~yalne~-aé-shak-drie-shall-he-the
Ecaguve-of - conpensniion-and-ike-basis-af-daraged

The date of valuation in proceedings under Chapters 7

through 10 of this part shall be determined in accordance with

Section 1249 a of the Code »f Civil Pracedurc, In cases in which

compensation is ascertained by referees appolnted pursuant to

this chapter, the date of the filing of their report with the

court shall be deemed the date of trial for the purpose of deter-

mining the date of waluation.

Ccrment. This section of the Street Opening Act of 1903 (Streets and
Highways Code Sections 40CO-44L3) derives froum an enactment of 1909 (Stats.

1909, Ca, 684, p. 1038, § 5). The section is intended to accord, &8 near

as moy be, with provisions of Code of Civil Procedure Szeticn 12490 that

I“(*
oeT
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§ 4203
specify the date of valuation for condemnation proceedings generally. See

City of Los Angeles v, Oliver, 102 Cal. App. 299, 283 Pac. 298 (1929); City

of Los Angeles v. Morris, T4 Cal. ipp. 473, 241 Pac. 409 (1925). The

section is amended t5 accord with Code of Civil Procedure Szction 1249a.



§ Leob

SEC. 1k, Section 4204 of the Streets and Highwsys Code is
amended {0 read:

420k, MNo improvements placed upon the property prepesed-4e
be-#aleny subsequent to the dade-gi-whieh-ihe-righi-{o-eompensa-

$ion-and-dawages-has-nceruedy service of summons shall be

included in the ansessment of compensation or damages.

Comment. This section of the Street Opening Act of 1903 (Streets and
Highvays Code Sections 4000-Lh43) is amended %o conform to Code of Civil
Procedure Section 12491 which pravides that luprovenents placed upon the
property after ihe service of summons shall not be included in the assess-

- AL e o e ———

ment of compensation or damapges,.
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SEC aue  Gection 1243.4 of the Code of Civil Procedure

is repes. :a.

3 county, of a musnicipal corporatiom, or
metropolitan water district, musicipal

drai‘gge, irrigation, ievee, mm or X

water conservation districe, ar similer pub- ‘ .

lic corporation, the plaintif may take im- all n

way, or lands to be used for reservoir: <tri Keoud

the fee or an easement therefor be +3p¢,

Comment, .Section 1243.4 is superseded by Code of Civil Procedure
Sections 1269.01¥ 1269.02, and 1269,08,

=10z,
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%1’243‘5.
{a) In any

proceedihg in eminent dorasin v if the
plaqnﬁhauthpiﬁg‘thto.t&ﬁm
mediate possession 3 scught
wbemdemned,dmp!aing may, st any
time after the isuance of summeons snd
prior to the entry. of judgment, apply <
parte to the court for an order determining
the amount to be deposited as security for

the t of the just compensation

which will be made for the taking of the
propetty and any damage incident thersto.
Such security soall b: mhthe P:iﬂﬂtm j::.;:
court < ...umines o be the ¥

compensation which will be wade for the
waking of the property and any damage
intidem thereso, After depositing the se-
my;h y the plam'ftgdmy, ot aay!ytimz peior
o e entry o gment, apply &x pmte
to the court for an onder snithorixing it o

tske immediate possession of ad to use

the property sought to be condemnsd.

{1) Describe the pr and the estate
or interest therein songht to be condenmed,
_ which description may be made by refer-
ence to the complaint. :

{2) State the purposes of the condemna-
tion. '

{3) Starc the amount of the deposit.

{4) State the date after which the plain.
tff is suthovized to take possession of the

which dste, unjess the plandff

vequests 3 later date, shall be the earBest

Gled o sake possenon of the peoperey I
i 1o take possession ¢ i
service were made under subdivision {c) of
this section on the day the order is made,

(c) At least |} 26 days prior to the
time possession # taken, the plameiff
shal! serve i 2 copy of the order on the
fecord gwner o owners of the property
PR snd on the occupants, if any, Service
of the order shall be made by personal
service unless tive person on whom seevice
is to be made has previously appeared in

the proceeding or has previously been

W03~

Coar

7
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SEC. 35, fectien 1243.5 of ths Code of Civil Proeedure is repealede

skl in strike~oub
tipe



sesved with a copy of the smomons snd
eoeplaint in the manner prescribed by law,
in whi&:cmmﬂctafthe.mﬁerﬂ-he
made by mail woon such peeson his
atterney of racovd, if any. It & persen
whom & capy of the order authoriing im-
nediste possession is required to be per-
m—a}i}r served woder tins section cesidex
ous of the State, or has departed from the
State or canuix with due diligence be
found within the Szate, the plaintifi may
in lien of muich personad sexvice send o copy
of the order by vegistered or certified mal
addressed to such person ac hiy fast known
address. 1 a copy of the order is sent by
regisieved or certifiet madl in fien of
sonat secvice, the plaintff sholl fie an aff.
davit in the proceeding settng forth the
facts showing the reason personal service
could not have been made. The court may,
for good cause shown by affidavit, author-
ire the plaintiff to take possession of the
propecty without sexviog 3 copy of the
order of immediste possession upon & rec-
ord owner ot ocvupying the property. A
single gervice upon or owiling to those at
the same address shall be suficient The
court may, for cause shown by affi-
davit, shorter fhe time ifisd in this
mmm@ﬂ?& to a period of not less than
G As.sed fn this sbdivision, *recofd
owner GF onteery OF v pedsesy” pwine
. both the perion c2 persons i whots pasow
the legal tide to che fce popeats Ty deeds
or other ingtemasre &y recede ] B s
reoneder’s olfioe of ti = i wikeh the
i3 Ioeatads sl tne LoNoR o8 P
sons, if sny, i procention of thy pashoty

)

under a writien oo Coly crood o beane or ¢

sgresment of puechuse.

{dy At sny o Do the rong b
made an order soiliordoy naaliae pes
session, the conrt ooy, v msu wtiur. of say
patty to the cmimea? | g oG,
order an incresse o 2 i
u.\l'ity that the pi;'i;‘.‘
deposit pursiant ta this serticy ' the caus
determines thae the securily Wit shonid
be itet {or the saklng of the prope-
;y sny derag: iowdat theveto is dif
event frosee the sacins of ihe stoneity
theretofore deposited, Beicr to judzment,
such security may not be veduced to on
amount less thon that sbrecdy wilidaws

t to Section 1242.7.

{) The amount required to be deposited

by the pleintiff ang the et of -such
- depasit withdvaws by the dofecdant may
net be piven in evidence vt referred to in
the trinl of the iseie of compensaticn.

{(f) The plaintd sheli net be held w0
bave abandoued oc waived the dzht w

froms tha de'grect by tafting os
sestion of the propeny snswient 1o dhis
section.

!

t@pe




$ 1243.5

Corment. Section 1243.5 is superseded by Chapter 1 (commencing with
Section 1268.01) and Chapter 2 (comnencing with Section 1269.01) of Title
7.1 of Part 3 of the Code of Civil Procedure. The provisions relating to
the deposii are superseded by provisions contained in Chapter 1; the
provisions relating to an order for possession prior to Judgment are
superseded by provisioas contained in Chapter 2.

The disposition of the variou: provisions of Section 1243.5 is indicated

below:

Section 1243.5 Recormended Legislation

Subdivision (@) ~-- oo - SR -— 1258,01, 1279.01,
1259.02, 1259.03

Subdivigion (b) = ~---mrmmmmin e cmeesa 1273.01, 12%9.02,
1269,03
Subdivision (e} -e--wimmmmeane e —— 1269.04
Subdivision (d) ~=---cmmescmm e 1268.02
Subdivision {e) ~w---remecmecmraeceanaa 1268.09
Subgivigion {f) ==-=m-=icccmmcmcmacvaas 1269.07

NEats T
"



e

© SEC, ¥T- Section 124346 of the Code of Civil Procedurs is repealeds

E5§1243.6. Dapesiovinefivreryiisumrmn,
Joasnfinhmumivitaibepeppetivnn'V Lo money

is ad 1o be itac! as provided
bym,- 1243.5; che coust chall orfer
the money to be deposited in the ! ate
Treasury, unless the plhintf requess the
eourt to order depasic in the county
treaqury, i which case the court aball

arder deposit in the oounz wreasury, Il

: money i1 depogited In the State Treasury
aureiant to this section it shalf be held, .

- fnvested, deposited, wnd disbersed fn the ¥
maniier apecified in Section 1294, and in-
serest - zarned or other increment derived
drara ite investment ehalt be appartioned
and disburzed in the manner specified in
that section.

Commenk s Section 124346 is superseded by Section 1268,10 of the

all in striko~out
[

Code of Civil Procedure,
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wrtiom 1Rl

wre 18

is repaalew.

O

12435 wuun?.
+) At soy time after money he

neen deporited Yl as ovovided in Seerien
8 12435, the weniy whose sroperty or
interest in pingeriy i bolng b G
may spply 1o the covst, ia the monser
hertimatiee providod, for dne withdrasd
of alt o eay portion of the emomnt o
positod for i poooony oy araTEly inter-
est. Under such opr ittbon, the court shall
nrder that poction of the surar agphied
for, which the spplicsnr is cntithed wo withe
dravr under the provisions of this saction,
te be pail so sl _apiiesar from the
money depogited n wonzection with sxch
sAnferily @ peopnty intores Y-

(b} 1% she wu oracun: ;encht fe b
wicatlrant prive o jodgnent oreeeldy t
amonzat of die criginad glepasi?, aack g
nlhivant, befors v 3 sugh smores 05 withe
Jesvemy shall 6 vy sedygreking exeantad
by twrs o v sul¥iciert aresies appooved
Sy the gusyt to the offopt thu they ere
s o the bl B doekle el ameent
of such excess S fhae nTue of any amyee”
wobdeawr: by the epbiome dhat excesd
i sancuat e which the wpplicant is eo-
titled as Raslly derermined b the amiosn
domaty peikeediny. jog~her with jegw
brierest trom the date of fts withdavi.

H ithere I, trove 1azn ont applicant and
thie total smoure couphs to be withdaws
exceeds the zmounr of th:2 eriginad depasit,
the applicant:. in Hea of fliny sepoerer:
padestziings, may jrintly f0e an andectal-
fng execuesf By gws v e suficiens
suretics apyroood by the cowye o the effect
that ty aec bourd g the phinafl ia
doudde the srcane of such eaest far the
vetutn of any amouat withdemrn by the
apphcants Yoa excieds the srmmt o
which the appdcants are saiiifed oy Snalie
deterrined oy the endnent domain pree
céeling togaler wwith lopab inpovest from
the date :? Hs withdvawal,

i the ondexizldr . quired Ly this sub-
division is exectiss  ; ga adizitiad surety

-

- o;?
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insurer, the onderaking iy suificent in
amocans if the surety is bound only to ihe
extent that the amount soughi i be with-
drawn exceeds the amcunt otigingly de-

The plaintiff may consent to an under.
taking that is Jess than the amonnt re-
guired under this subdivision,

If the undertsking is execuied by an
admitted surety insurer, the apphcant fling
the undertaking is entitled o recover tha
premium paid for the undeciaking, bot not
to exceed 2 percent of the face vadue of the
undertaking, as & part of the recoverable
coste it the eminent domain proceeding,

{¢) The application shall be made by
alidavit whesern the applicapt shall set
forth his interest in the. propesty and re
guest withdrawal of a stated amouvns, The
applicant shal! serve » copy of ibe appii
cition on the plaintifl sud no withdrawal
shall be made ontll & leam 20 days
afier such servize of the apploatica, ar
until the time for all ohjecizons has cxpiced,
whichevor is lakar. .

{ad) Wihin the 20-day peciod, the plain.
i may ohject 1o auch witsdraws! by Sling
an objoctivn thersto i cviari ep the
geoamtd that se codeasitng should be fied
ot that the amouns of, or the mireties vpa,
sucke an widextaling st smniicient

(e} Withic Ji the 20-day proicd, the
planiiff may obiect vo such sntbdrawe] by
aling an objectine Ji thurere in covrs on
te i pround that orher persony are

knteen or believed 1o have fnforests in the
preperty In shds ovent the plinti® abalf
atrempt o personally soove an sech oifiz

CNIEANE i ROtCe 1O fuch verstas thot thay
may apprar il B0 dayy after 2k
sl o e e b ' Pomag
thar faihue 1 omapesr Wb
wiiver of amy wont oo such aaa
drawn o Ferther et agehast e el
st 2 the =xiovd of dhe sum withdinwn
The piainod ol sae in IR sk on
jectdon the rames sod nat koows sddrases
of other persoms koovn v Beheved (o
Swva 3n dnterest m the propery, whether
ot ot it hag been abele to seres them with
wich noidee 85 the daty of goch sorace,
If che plaiatiff i ite ublection revorts o
the court that it ia wunabfe to personais
serve persons known o hefeved :i- fwere:

interests 7 the propesty wrthin ihe
day period, said . aey shail non e
withdrawn vntil th - plicant gsvses wh
persenal servivz to be made, -

{6y I¥ poch persons s served appear ard
ai:‘iect to the withdraowal, o ¥ he oigin
HE s requests, the court shali thoroupan

hold 2 hiearing sfter notice thereof o ull

>

.
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Euﬁea and shall determine the amounts to
¢ withdrawn, if any, and by whom (ill}
i the court determines that a party is
enticied 1o withdraw any portion of a de-
posit which anciber party claims, the zomt
may require such party, before withdraw.
ing portion, te fAle an vndertzking
executed by tvo or more sufficient sureties
approved by the court to the effect tha
they are bound 1o the adverse claimant in
such ampant as is Gxed by the court, bur
rit to exceed double the portion claimed
by the adverse cladment, for the payment ¢
to the person entitied thereto of any
amount withdrawn that exceeds the
smoumt o whick such parey is eatitled ws
finalty detcemined it the eminent domain
procesding, together with legal interest
Froe: the dare of it withdrawsl. No per-
sona so seyved chall have any claim against
the plaintiff {or compensation for the valee 3
of the propev tzken of eeverance dam- ,.all in atrikeecut
ages therees, u. atherwise, to the extent of 1 type

the smount withdedwn by all parties; pro-
vided, the plaintist ehall remain Hable for
said compensation to persons having an
interest of record who axe not so served.

{g) If vithdrwwa, the receipt of any
such money shall tonstiute o waiver by
operation. of low g =f all defenses in
favor of the persons receiving such pay-
Mment except bii cltim for greater
combensanant. Ay amount s paid te any
party- shall be crodited wpon WK the
fudgerent G in toe emineat domain pro-
ceeding.

(b} Asy amouat withdrewn by apy
paety in zizess of the amoponk to which he
is entitled as finally datermined in the
eminent domaio proceeding shall be
poid 1o the purry entitied thezeto together
with Iegad interest thereon from the date
of ity withdrawal, and the court in which
the (BB emincst domsin proceeding i
pending  shall emier ‘ :
against the defendint. V- i deden
doza pot puy the § at weitio S e
after the judgment 2 entered, the cosrt
may, onl monon, enter iodgment apadegt
the streties for such amount together with
the imierest thot may be Jue thereon. /J

Comment, This section is superseded by Chapter 1 {commencing with

Section 1268,01) of Title 7.1 of Part 3 of the Code of Civil Froceduma



§ r2ks3.7

The disposition of the various provisions of S=ction 1243.7 is indicated

below,

Bection 1243.7

Recommended Legislation

Subdivision (&) - - -eommm e -

Subdivision (b)

e e ke ALy A

Subdivision (g} =--memmm o

Subdivision (4)
Subdivi;ion (e)
Subdivision ()
Subdivision (g)

Subdivision (h)

-------------------------
-------------------------
-------------------------
--------------------------

P L T T e

=110w

1268.04, 1268.05

1268.06
1268.04, 1268.05

1268.05
1268,05
1268.05
1268.07
1268.08
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SEC, P+ Section 1254 of The Code of Civil Poscedure is repealed.

all in strikewout
of 1typa

after the date of the order.

(<) At least 10 ior 1o the time
mhmm,dﬂprng
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{f) The defendant, who s entitled w
the money paid into oourt for him upon
anny judgment, shall be saditiedto demund
and receive the MR fuil amoemt of the
jodgment at any time theréafter wpon ob-
taining an order therefor from the court

The court, or & jidge thereof, v
application by such defendans, g
shall order and direct that the money eo
paid into court for him be delivered 1o him
upen his filing a satisfaction of the judg
raent, or upon his fling a reczipt therefor,
and an abandonment of all defenses to the
action or ﬂ;cz&ding. except az to the
amount of damagpes that he msy be entitled
w in the event that a new wial T @
granted. A payment to a defendant, 2
aforesnid, shall be held to be an abandon-
ment by such defendant of a3t defenses
interpased by him, excepting his claim for
greater compensation,

M (z) Asny amount withdraws z
agy party in excess of the amount to whi
he is entitled as finally determined in the
eminent dowain proceeding shall be paid
without interest 10 the pacty entitted there-
to, and the conrt in which the emineni

domain procesding is pending shall nter
judgment therefor agsinst pacty.

(k) The payment of the money into
cours, 25 hereinbefore wrovided for, shall
not discharge the iplainu'ﬁ from fizbility to
keep the eaaid fund full and without
diminution; but such money shall be and
remun, a8 to 2l accidents, defalcations, o
othee contingencies {as betyreen the purties
to the proveedings), at the sisk of the
plaintiff, and shall o remain untd the
amount of the compensation or damages i
finally sestled by judicial detecminagion,
and until the court awards the money, or
such part thereof as shall be determined
upon, to the defendant, and untii he i
authorized or required by rule of court
to tzke it, If, for any reason, the money
shall at any cime De lost, or otherwise
sbstracted or withdrawn, through o fault
of the defendant, the coust shail require
the plaintff to make and keep the sum
% at all titmes wnul the ltigation i

nally brought to an end, and untl paid
over or made payable 1o the defendant hy
crder of gourt, 35 abave provided Sl The
coare sheli order the money to he
deposited in the State Treasury, ] unless
the plaintiff requests the court to order
depemiz in the county treaswy, in which
case the couet shall order deposiv in the

11 in strikewowd
type
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" sted in the State Teeasury

" the defen

|, COSB .of. BUCh ey -

‘couuty&cm:;y‘ . 1f the court orders deposit
in the State Tecasury, it shall be the duty |

dthc&:lmITrémrufturwégwaﬂ“ﬁ
moneys, duly receipt for, and to safely
keep the same in the Condemnation
Deposits Fund, w fund s hereby oo

he sball be Jiable to the plaintiff upon
g;wpiﬁciai bond. Money in the Condemna-

" tion Deposits Fund may be invested and,

() In st cises where 2 new trial
-habunag:;nmd_upmt,h:z i of . §.
t, and he has. t:fﬂlﬂdl =

(il4]

trial to. obtain greares compensation
waz allowed "him vpon tihe' first trial, the

and for such

L)

F FoRFLE B2k By CRelpiefiis
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Commeént, The disposition of the provisions of Sectich.lgﬁﬁ is

indicated below.

Section 1254

© Subdivision {a)
._Sﬁbdiﬁi;ion'(bj
:subdivisianf(c)'

Subdiviaion.(a}

 Suﬁqivision‘{é):

Recormended Legislation

Ak o L R e v P A
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- o e A 4 e 5 ke

B T N P e LR T Y

e e ot o

| SUbAAVISIOR (£) “=--bmsmeiemdinieaeanane

‘Subdivision (g)

~ Subdivision ()

Subdivisions (1)

Sﬁbﬁivigian (k) wmn-

B T L T L

and (§) mememmnmmmcmmenn

e el L et o™

1270.01

1270,02

4 12?9;03

1270,04%

1270.08
127005
1270.07

1270' 09 ] 5}31’0 rorcnt
Code §§ 13425-10427

: Governmenf Code
- §§ 16h25-16k27

1257(b)

]
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SEC. 20 .; This act shall become operative onlj if Senate
Constitutional Amendment N>. of the 19567 Ragular Session
of the Legislature is approved by the vote of the eiectbrs,-and
~in such case this act shall became“cperﬁtive on Jenuery 1, 1969,
CQﬁment. ihe?e is _some douﬁt hnther‘thé rigbt.to take'pOSSessian
of progerty nrior to Judgmenu can be extenﬂed to candemnors and for
purposes not 1listed in Sectlon lh Artlcle I, of th= California
COnstltution. ': See Steinhart v. Supericr cault 137 Cal 575,

. Pac. 629 (1902), campare §Bp1nb Vblley W&ter Hcrks V. Drlnkhouse, 95

~ Cal. 220 30 Pac. 218 (1892), Hnllbr:.n v. SL!]_;erlor Caurt 151 Cal 271

90 Pac. 706 (190?}. The Constltutional Amendment referre& to in
) thls sectlcn would make it clear that the L“gislaturﬂ may by statute
<;‘ ) - extend this rlght to additional entltle: and for additi,nal pu:poses.
- The rec‘nmanded leglslati"n wsald beccma effective only if the

| 103nst1tut19nal ﬁmﬂndment is adqpted by the voters.




RECOM'EI'MED CCHSTITUTIONAL AEBITTELT

A resolution to propose to the people of the State of California

an amendment to the Comstitution of the state by amending

Section 14 of Article I thereof, relating to eminent domain.

Resolved by the Scnate, the Assembly concurring, That the

legislature of the State of California at its 1967 Regular Session
commencing on the ___ day of Jamuary, 1967, two-thirds of the
members elected to each of the two houses of the Legislature voting
therefor, hereby proposes to the pecple of the State of California

that the Constitution of the state be amended by amending Section 14
of Article I thereof, to read:

BEC. 14. {a) Except as provided in subdivisions {b), {c),
" and {d) of this section:

{1) Private property shall not be taken or damaged for pudlic

use without jJjust compensation having first been made to, or paid into

court for, the owner.

{2) BSubject to the provisions of Section 23a of Article XIX,

Just compensation shall be assessed in a court of record as in other

_eivil cases and, unlees a jury is waived, shall be determined by a
Jury. '

{b) Subject to subdivision (d) of thie section, in a proceeding

in eminent domain brought by the state or a county, city, district,

or other public entity to acquire any property, whether e fee or other

interest be sought, the plaintiff may 'tLa.ke pyssession of jhe
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property or property interest following commencement of the proceed-

ing end prior to the final judgment if the property or property interest

being acquiredis (1) any right of way, or (2) lands to be used for

regervoir purposes.

(c) Subject to subdivision {d) of this section, with respect

+o any cases not covered by subdivision (b) of this gection, the

Legislature may specify and classify the entities or persons by which,

the public purposes for vhich, and thg manner in and the time at which,

possession of any property or preperty interest may be taken

following cormencement of the eminent domain proceeding and prior to

final judgment.

{d) Before possession of toy property or property interest

ig taken in an eminent domain ﬁrbceedﬁng, Just compensation shall be

made to the owner or the plaintiff shall deposit such smount of morey

28 the court determines to be the probable just compensation to be

made for the property or property interest and eny damage incident to

the taking. The money so deposited shrll be available immediately to

the person or persons the court ﬂetermiines t0 be entitled thereto and

may be withdrawn in accordance with such procedure and upon such

security as the Legislature may prescribe. ;-asd-ne-righé-eof-way-er

iande-+te-be-used-for-reserveir-purpeses-shall-be-appropriated-to-the
use-of-any- 2orporation; -cicept-a-munieipal-corporation-or-a-eounty
er-the-State-or-metropelitan-vater- digtrieby-munieipal-ubility-distriety
maRieipai-water-distriety-drainagey-irrigationy-levee;-reelamakion-or
vater-eonservation-distriesy-or-similar-publiec-corporation-unsid-fultl
ecmpersation-therefor-be-firsi-made-in-poney-eor-aseeriained-and-paid
irte-ecours-far-the- swaer;--irmpe_etive-j-af—aay-heneﬁta- frem-any-impreve-
mt-p;éieu&-by- Faeks eerpentia;;-wh,i%h-— eccpeasation- shall-be-aseerdained

- ey i




by-8-juryrunleas-a- jury-be-vaivedy-as- in-other-eivil-eages-in-o-cours
ef-reeordy-as-ohall-be-preseribed-by-1aw; ~-providedy-shas-in-any-proeecding
iR-epiuent~denain-broughi-by-the-Statey-er-a- eeuaty,-er-a-mﬁieipai- eer-

peradieny-er-mesvopelitan-water-distriel, -FiRiedpal-usility-dictriesy

mieipai-wa%er—é.istr-iet,-dr-aiuge-,sm%stiaa,-lweey-reela-
m'tien-ey-wat.et- esnservatien- distrioty-ov-similay-publie- corpora~
siony-the-aforesnid-geate-or-munieipaiity-or- county-or-publie -
corporation-or-distries-afevesaid-mey-take-immediate-yosscsaion
aad—m-ef—aay—tighba#—m-wm-te-he—use&-hr-zesémir '
parpesesy-required- ie?—a-pubiie—use—wﬁether—the- fee-shereod
or-an-easement-sherefor-be- sought-upon- first- conmeneing- eminest -
dmia—prweeéinga-aeeerding—%e-m- ig-a- eaurt-éf—eespetent
darigdietion~ aai-théreupen—siviag- sueﬁ-seeuﬂ%y— in- the-yay-of
meney-depoaited-an-the-oourt-in-which-such-proceedings-ere
pending-may-direety-and-in- such-amounts-as-the- court-may
éetemiae-%g-he- reaserably- ad.equé.te- te-Seeuve-to~-the-owner-of
the-propersy-sought-so-be- aken- imediabe- paymens-of- Juss-com
?easatiaa—- farééaeh- taking-aad-aay—éaﬁétge- ineidenk-theretoy
.ine}.uaiﬁs- dmges.-zsasta-ine&.- Y- reasen-of-an-adjudieation- thas
the?e- is-no~ ﬂeeeasity— fer-saking-the-prapersyy-as-oeon-as-she
samé- eaa-be-aseertaimd—aeee!diaga%e-iah--m-esur%-mar,-upen
Eotion-ef-axy- party-se-sasi-eminewi- domain-proceedingsy-aftor
sueh-motiee-to-the-otker-paréies-as- the- court-may-presevibey
ALber-the -amount-of-suelinsecuriiy-gp-required- i n-sueh-proceedingme.

The-taking-of-privase-property-for-a-railread-run-by-oteam-or
elocbrie~pever-for-logging-or-unbering-purpeses-shall-be-decmed-a
talting-for-a-publie-usey-anrd-sny-perseny-firmy - cORpPany-or-corpera-
tieE-taking-private-propersy-under-the-lav-of-emineni-denain-for

sush-purpoces-akall-iharcupen-and-ihereby-keeone-a- conkon- carriery

w0y




§ 14
Comment . The effect of this amendment iz as follows:

Subdivision (a). The amendment makes no change in existing

constitutional law respecting ‘public use,” "just compensation,”™inverse
eondemnation proceedings," "date of valuation," or the ‘general requirement
that property not be taken or dameged until compensation is made to or paid

into court for the owner. See People v. Chevalier, 52 Cal.2d 299, 340 P.2d

598 {1959),and City and County of San Francisco v. Ross, 44 Cal.2d 52, 279

P.2d 529 (1955)(public use); Metropolitan Water Dist. v, Adams, 16 Cal.2d

676, 107 P.2d 618 {1940), and Sacramento ete, R.R. Co. v. Heilbron, 156

Cal. 408, 10k Pac. 979 (1909)(just compensation); Bauer v, Ventura County,r

45 cal,2d 276, 289 P.2d 1 (1955), and Rose v. State of California, 19 Cal.2d

713, 123 P.2d 505 {1942)(inverse condemnation proceedings); Beilbron v.

Superior Court, 151 Cal. 271, 90 Pac. T06 (1907) and McCauley v. Wellér,

12 Cal. 500 (1859)(pre-payment or deposit). Section 14 has been held not to
prescribe the dete »f valuwation for property taken by eminent domain
proceedings, nor to restrict the Legislature in fixing such date at any point

of the proceedings. See City of Pasadena v. Porter, 201 Cal, 381, 257 Pac.

526 {1927); Tehama County v. Brian, 68 Cal. 57, 8 Pac, 673 (1885); City of

Los Angeles v, Oliver, 102 Cal. App. 299, 283 Pac. 298 {1929). This is so

even in those cases in which the condemnor takes possession of the property

prior to judgment, See City of Los Angeles v, Tower, 90 Cal. App.2d

869, 204 P.2d 395 (1949). This amendment makes no change in these principles,
The second paragraph of this subdivieion states the established judicial

construction of the deleted language requiring thet “compensation shall be

ascertained by a jury, unless a jury be waived, as in sther civil cases in

a court of record, as shall be prescribed by law." See City of Los Angeleas
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§ 1k
v._Zeller, 176 Cal, 19%, 167 Pac, 849 (19017). iith respect to the
requirement that the power of emlnent domain be exercised through judicial

proceedings, see Wilesx v, Engebretsen, 160 Czl. 288, 116 Pac. 750 (1911);

and Weber v. Board of Suprs. Sonta Clara Co., 59 Cal, 265 (1881), Regarding

the assurance of trial by jury in condemnation and inverse condemnation

proceedings, see Vallejo efe. R.R. Co. v. Reed Orchard Ca., 169 Cal. 545,

147 Paec. 238 (1915), and Higkland Realty Co. —~. San Refee”, U6 Cal.2d 669,

298 p.2a 15 (1956) .

The purposz of making the second paragrapih “subject to the provisions
of Sectisn 23a of Article XII" is ©o prevent any implication that Section
23a is superseded oy ihe readopfion of this secition., Section 23a empowers
the Legislature to authorize tho: Public Utilities Commission to determine
the compensation to be made in takings of public utility property. BSection
23n is limited in application to property that is already devoted $o a public

use. See $,H, Chase Lumber Co. v, R.R. Commission, 212 Cal. 691, 300 Pac.

12 (1931). The procedure for determining Just compensation adopted pursuent
to Section 23a (see Public Uiilities Code Sections 1401-1421) is not
exclusive and is an alternative to proceedings under Title 7 (commencing
with Section 1237) of Part 3 of the Code of Civil Procedure. Further,

in cases in which compensation is determined by the Public Utilities
Coumission, the procedures of the Code of Civil Procedure other than those
for assessing compensation are available to the parties, See Citizen's

Utilities Co. v. Superior Court 59 Cal.2d 805, 31 Cal. Rptr. 316, 382 P.2d4

356 {1953). This smendment melies no change in these rules.
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§ 1

Subdivision (b). This subdivision restates the existing authorization

for the taking of immediste possession in right-of-way and reservolr cases,
except that the subdivision has been extended to include all governmentel
entities and agencies. The former languege included most, but not all,
public entities, and created. serious questions whether or not particular

entities were ircluded. See Central Contre Cosgta ete. Digt. v. Superior

Court, 34 Cal.2d 845, 215 P.2a 462 (1950).

Subdivision {c). This subdivision is new, and clarifies the power

of the Legislature to determine which public entities should have the

right to immediate possession and the public purposes for which the right

may be exerclsed. Essentially, the subdivision removes any doubt whether

the legislature may suthorize immediate possession in any cases other than

those provided for by the amendments of 1916 (rights-of-way) and 1934 (reservoirs).

Sec 3- CAL. IAW REVISICH  CcMM'X, REP., REC. & STUDIES, Recommendation

and Study Relating to Taking Possession and Passage of Title in Eminent

Domain Proceedings, at B-1 {1961).

Subdivision {d). This subdivisicn makes éxplicit the requirement that,

before possession or usge of -‘property is taken, lhere be & deposit of the
probable amount of compensation tlat eventually will be awarded in the
proceeding. The subdivision alsc adds a requirement, not heretofﬁre imposed
by this section, that the funds be available to the property owner, rather
than merely be posted as security. The subdivision thus accords with
decisions of the California Supreme Court holding that, before property is

taken, compensation must be paid into court for the owner. See Steiphart

v. Superior Court, 137 Cal. 575, 70 Pac. 629 (1902). The subdivision con-

templates that the amount to be deposited be determined by the court, rather
than by Jury, and upon ex parte ‘or other protedure provided by legislation.
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§ 1k

Language delested. In deleting the second portion of the first sentence

of this section, this amendment eliminates language prohibiting “appropria-
tion" of property in certain cases, "until full compensation therefor be
first made in money or ascertainsd and paid into ecourt for the owner.”
This language adds nothing to tiie meaning of subdivision (2)(1). See

Steinhart v. Superior Court, 137 Cal. 575, TO Pac, 529 (1902). A more

explicit reguirement is imposed ' by new subdivision (4).

Also deleted is the language requiring that, in certain cases,
compensation be made "irrespective of any benefits from any improvement
proposed.” This requirement respecting the offsetting benefits has been
held inoperative because of its conflict with the equal protection clause
of the Fourteenth Amendment t5 the Constitution of the United States. See

Beveridge v, Lewis, 137 Cal. 619, 70 Pac. 1083 (1902); People v, McReymolds,

31 Cal. App.2d 219, 87 P.24 734 (1939). In deleting the language, this
amendment clarifies the power of the Legislature to deal with the offsetiing

of berefits in eminent domain proceedings. The subject is now governed

by Section 1248 of the Code of Civil Procedure,

The proviso to the Tirst sentence of this section, and the next
following sentence, dealing with immediate possession, are superseded by
subdivisions (b), (c), and (d).

In deleting the last sentence of this section, this amendment eliminates
the provision that, in effect, propertiy may be taken by eminent domain for
certain logging or lumbering railroads, and that such taking constitutes
the taker a common carrier. This provision, added in 1911, has never been
construed or applied by the California appellate courts. Takings for the
purposes mentioned in the sentence are authorized by Section 1238 of the

Code of Civil Procedure and Section 1001 of the Civil Code. The portion
-122-




of the sentence making the taker a common carrier is merely an Instance of
a broader proposition inherent in the mature of the pover of eminent. dcmaing,

See Traber v. Railroad Conmigsion, 183 Cal. 30k, 191 Pac. 366 (1920);

Western Canal Co. v. Railroad Commission, 216 Cai. 639, 15 P.2d 853 (1932).

Deletion of the sentence clarifies, rather than changes, existing law.
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