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#63 5/24/66
Memorandum 66-29

Subjectt Btuﬂ§ 63(L) - The Evidence Code {Revisions of the Agricultural
Code

Atteched as Exhibit T (pink pages) are the sections of the Agrieultural
Code thet should be considered in connection with the Evidence Code, Ve
have included all sactions that relate to presumptions, ineluding those that
make evidenes of one faect prima facie evidence of mnother,  We have mlso
ineluded any other sectlons relating to evidence that are in need of revision.

I have read the entire Agricultural Code 1n an effort to find ail
pertinent sections:. In addition, our Adminlatrative Assistant has read the
entire Agricultural Code to find all presumptions and prims faele svidence
sections, We feel falrly eonfident that all pertinent sections have been
located,

We auggest that we go through the pink pages geotion by ssction., The
conments to the segotions indleate the reason for the suggested amendments.
You will nots that reference ia made in some of the commsnts to Opinions of
the Attorney General, The opinions to which reference 1s made are attached
as Exhibit IT (yellow), IXX (green), IV (bvuff),

We have sent the Exhibits attached to this memsrandum to the California
Department of Agrieulture for comment, We had hopesd to have thelr comments
prior to presenting this material to the Commission, However, it appears
that the eocpments will Be delayed, and we have concluded that the Commission
must ecommence work on these sections if ﬁe are to summit a recommendation
to the 1967 legislative sesasien,

A nonsubstantive reccdificatisn of the entire Agricultural Code is

now under way with a visv to submitting a new Agrieultural Code for enactment




e

in 1967. See Senate Preprint Bill No. 1 (1967)., Hence, the Commission
should conslder suggesting nonsubstsntive changes to the appropriate
comnittee working on Senate Preprint Bill No, 1. This would minimize
the problem of conforming the new Agricultural Cede to our bill amending
the existing Agrieultural Cede in the event that it appears that the new
Agricultural Code will be enacted. Accordingly, as we go through the
proposed amendments on the pink sheets, it 1s suggested that we conaider
which of the apendmenta could be conslidersd nonsubstantive changes thet
eould be recommended for inecluslon in the new Agrieultural (oda,

Respectfully submitted,

John H, DeMoully
Executive Secretary
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EXHIBIT I
SEC, + BSection 18 of the Agricultural Code is amended
te read:
18, In all metters arising under this code, when the fact
of possession by any perscn engaged in the sale of a commodity -
is prima-faeie-evidenee-that-sugh proved, the commodity is deemed

to be possessed by him for the purpose of sale unless he proves

that his possession is not for the purpose of sale .

COMMERT
Humerous sections of the Agricultural Code prohibit the sale of

a ccxmedity that is not in complicnce with standards established by statule
or regulation. "Sell” is defined in.Agriéultural Code Section 2(j) to include
"have in possession for sale.” The purpose of Section 1B is to facilitate
proof that a coomodity in possession of a person engeged in the sale of that
kind of commodity is "in possession for sale." The effect of the section is
to shift to the person in possession of 2 commodity that is not in compliance
with the appliceble law or reguletion the burden of proving that his possession
was not for the purpose of sale. 17.Ops. Cal. Atty. Gen. 154 (1951). Cf.
21 Ops. Cal, Atty. Gen. 171 {1953). Whers a person engaged in the sale of
a particular commodity has substandard commodities in his possesaion, it
iz reasonabls to assume that he has them in possession for the purpose of sale
unless he comes forward with evidence to establish that his possession is not
for the purpose of sale,

Section 18, as amended, is phrased in temmea of the burden of proof so
that it will be clear that it is a matter of defense to show that the commodity
was not being held for sale, When the sectian applies in a criminal case, the
defendant can establish his defense by merely raising a reasonable doubt that
he held the comoﬁity for sale, 5See Evidence Code Section 501 and the Comment
thereto., In a clvil case, the defendant would have to eatablish his defense by
a preponderance of the evidence unless the spplicable gtatute :'equ;.res a
different burden. See Evidence Code Section 115.
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§ 108. New pests; eradication arcas; nuisances; regulations

"New pests; investigation; quaraniime. Upon information re-
coived by the director of the existence of any pest not generally dis-
tributed within this State he ghall thoroughly investigate the exist-
ence and probability of the spread thercof, and the feasibility of con-
trol or eradication, He may establish, maintain and enforce quaran-
. twne and such other regulations as arc in his opinion necessary to cir-

cumseribe and exterminate or prevent the spread of such pest.

Eradication arca. Such reguiations may proclaim nny portion of
the State to be an eradication area with respect to such post, prescrib-
inz the boundaries of such area and naming the pest and the hosts
© theteof known to exist within the area, together with the means or
rethods to be used in the eradication or control of such poest.

Public nuisance; infested premises and ariieles. . Any pest with
n=pect to which an eradication area has been proelaimed, and any
and all stages thereof, their hosts and carriers, and any and all prem-
ses, plants and things infested or infected or cxposed 1o infestation
or infection therewith, within such area, are horeby declared. to be
2 public nuisance, subject to all laws and remedies relating to the pre-

vention and abatement of nuisances. The director, or the comimission-
er acting under the supervision and direction of the director, in a
summary manner or otherwise may disinfect or take such other action,
including removal or destruction, with reference to such nuisance, as
in his discretion shall scem necessary.

Regulations; application of Government Code. The adoption, re-
pealorresmssionofanyregtﬂaﬁonmferredtoin this section shall be
in actordence with the provisions of Chapter 4, Part 1, Division 3,
Title 2 of the Government Code.

Regulations; validity. No such regulations are valid unless they
are clearly consistont with this chapter and are necessary to effectuate
the purpose’ of this chapter and such regulations must conform to a

p. 16, §
€261, p. 482, §1.)

KO REVISION NEELED
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SEC., » Section 115 of the Agriculiursl Code 1s amended
10 reads

115. When any shipment of plants, or of anything egainst which
quarantine has been established, is brought into this State and is
found infested or infected or there is reasonable cause to presume
believe that 1t mey be infested or infected with any pest, the shipment
shell be immediately destroyed by, or under the supervision of, the
officer inspecting the same, at the expense of the owner or bailee
thereof, unless:

{a) The nature of the pest is such that no detriment can be
caused to agriculture in the State by the ashipment of the plants eut
of the State. In such case, the officer making the ingpection may
affix a warning tag or notice to the shirment and shall notify the owner
or bailee of sald plants to ship the same cut of the State within 48
hours, and such owner or ballee shall do so, The shipment shall be
under the direct]i en and control of the officer making the inspection
and shall be at the expense of the owner or ballee. Immediately after
the expiration of the time specified in the notice, said plants shall
be seized and destroyéd by the inspecting officer at the expense of
the owner or bailee.

(b) Such pest may be exterminated by treatment or processing
prescribed by the director, and it is determined by the inspecting
officer that the nature of the peat is such that ne damage can de
censed to agriculture in this State, through such treatment or processing,
or procedure incidental thereto, In such case, the shipment may be so

treated or precessed at the expanse of the owner or bailee in the
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manner, and within the time specified by the inspecting officer,
under his supervision, and if so trested or processed, upon
determination by the enforcing officer that the pest has been

exterminated, the shipment may be released,

COMMENT
The word “"believe" is substituted for "presume" in the introductory
clause of Section 115 to reflect the obvious meaning of the section and to

eliminate the improper use of the word "presume.” No presumption is involved
in the determination referred to in Sectiom 115.



SEC, » Section 12l of the Agricultural Code is amended to
readp

124, When any shipment of nursery stock, plants, or their
containers, or eppliahees, or any host or other carrier of any pest
brought intc any county or locality in the State frem ancther sounty
or locality within the State, is found to be infected or infested with
a pest, or there is reasonable cause to presume belisve that said
shipment may be so infested or infected, the entire shipment shall be
refused delivery and may be immediately destroyed by or under the
supervision of the commlissioner, unless the nature of the pest 1a such
that no damage or detriment éan be caused to agriculture by the retwrn
of said shipment to the point of shipment. In such case the officer who
makes the inspection may affix a warning tag or notice to the shipment
and shall notify in writing the owner or bailee thereef to return said
shipmant to the point of shipment within 48 hours after such notifica-
tion., The owner or ballee shall, at his own expense, return said
shipment under the direction and control of said commissioner, and if
the owner or ballee falls to return it within the time specified, the
commigsiongr shall destroy the same. If such pest may be exterminated
or controlled by treatment or processing prescribed by the commissioner,
and if it shall be determined by the commissioner that the nature of
the pest 1s such that no damage can be caused to agriculture through
such treatment, processing, or pracedure incidental thereto, such
shipment may be so treated or processed at the expense of the owner or

bajlee of said shipment in a manner and within a time satisfactory te



the camissioner, and under his supervigion, and if so treated or
processed, said shipment may bs released to the consignee., If it

shall be determined by the said commissioner that only a portion of
said shipment iz infested or infected with a pest, or that there is
reascnable cause to preswme believe thet only a pertion of said shipment
may be s0 infested or infected, then only such portion of said shipment
may be destroyed or returned to origin or treated nr processed as

hereinbefore provided.

COMMENT
The word "believe" is substityted fop "presume".in Seetion 12% to reflect
the obvious meaning of the section and to elininate the Ilmproper use of the
word "presume,"” Io presumptionh 1s involved in the determination referred

to in Section 124,
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SEC. .« Section 152 of the Agricultural Code is amended
to reads. . . : . :

152, All plants within a citrus white fly district which are
infested with citrus white fly or eggs, larvae or pupae thereof, or
which there ls reasonable cause to presume belleve may de infested
with eitrus white fly, are declared a public nuisance, The existence
of any known host plant of clitrus white fly within the boundaries of
the district shall be deemed reasonsble cause to presume believe said

host plant to be infested with citrus white fly.

COMMENT
The word "believe" is substituted for "presume" in Section 152 %o
reflect the obvious meaning of the section é.nd to eliminate the improper
use of the word "presume,"” No presumption is involved in the determination

referred to in Sectlon 152.




SECs . Section 160._97 of the Agricultural Code is amended
to read:

160;97; Any person suffering loss or damage resulting from the
use or application by others of any pesticide, or of any substanoe,
methed or device for pesticidal purpoeses or for the purpose of preveniing,
destroying, repelling, mitigating or cerrecting any disoxder of plants
or for the purpose of inhibiting, regulating, stimulating or otherwise
altering plant growth by direct application te plants must, within
sixty (60) days from the time that the occuremce of such 18s$ or damage
became known to him, or in the event a grewing crop is alleged to have
been demaged, prior to the time fifty percent (50%) of said crop shall
have been harvested, provided, such loss or dsmage was known, fije with
the county commissioner of the county in which the loss or damage, or
some part thereof, is alleged to have occurred, a verified repert of
loss setting forth so far as known %0 the claimant the follewing: name
and address of claimant, type, kind and locatipn of property.allegedly
injured or damaged, date the alleged injury or damage eccurred, name
of pest control operator allegedly respensible fer such loss or’ damage,
and name of the owmer or occupant of the property for whem such pest
control operator was rendering labor or services,

The filing of such report or the failure to file such repert
need not be alleged in any ccrplaint which might be filed, and the
failure to file the report as harein provided for shall not be a bar
to the maintenance of a civil action for the recovery of damages for
such loas or damage,

Preaf-ef-failure If a pergon falls to file the report hereln

required shall—ereate-a-rebuttabia—prosuaptisa-that-no-sueh-lcq:-or
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damage-scerrred , he may recover for only such damage or loss as is

proved by clear and convincing proof .

"Pesticide" means any economic poison as defined in Section 1061

of this code.

COMMENT

A presurpticn is rot an arprcpriate method of acecuplishing the purpose
of tke ttird parsgraph of Section 160,97, Under the Evidence Code, the
only effect of a rebuttable presumption is to shift either the burden of
proof or the burden of producing evidence, See Evidence Code Sections 601,
604, and 606 and Comments thereto, Since the person regquired to file the
report under Section 160,97 already has the burden of proof, the third
paragraph of that section has no effect other than fo permit an inference
to be drawn fram the failure to file the report,

Section 160,97 has been revised to accemplish the apparent purpose of
the third paragraph of the section, That purpose appears to be to place on
the persen who fails to file the required report a greater burden of proof
than would exist if he had filed the report, This purpose is made clear
by revising the section to require that & person whe fails to file the
required report may recover for only such damage or loss as is proved by

clear and convincing proof, See Evidence Code Section 115,



SEC, « BSection 332,.3 of the Agricultursl Code is amended
to read:

332.3, In all suits at law or in equity, when the title to
any enimal is involved, the brand or brand and marks of the animal

shall be prima facie evidence that the owner of the brand or brand
ond mark was the owmer of the animgl at all times during which the
brand or brand and merk was duly recorded as provided in this code.

Ihis presumption is a presumption affecting the burden of proof.

COMMENT

The presumption created by Section 332.3 is classified as & presumpiion
affecting the burden of proof in crder that a brand will be effective to
establish ownership. See Evidence Code Section 606, Concerning the effect
of this presumption in a criminal action, see Evidence Code Sectioen €07.

Clessifying this presumption as a presumption affecting the burden
of proof clarifies which of two possibly conflicting presumptions will
prevail, The Section 332.3 presumption, being a presumption affecting the
burden of proof, prevails over the presumption provided by Evidence Code
Section 637 that the things which a person possesses sre presumed to be

owned by him,

=10~



SEC, . Section 340.Lk of the Agricultural Code is amended

to read:

340.4%. When the fact of possession or ownership by any persen
of cattle with an unrecorded, forfeited, or canceled brand is prima
fecie-evidenee-that proved, the person in possession or the owner

of the cattle has is deemed to have branded them with such brand

unless he proves that he did not so brand them .

COMMENT

Agricultural Code Section 3U0.1 provides that it is unlawful to use
an unrecorded, forfeited, or canceled brand. The purpose of Seecticn 3U0.b4
is to facilitate proof that the cwner or person in possession of cattle with
an unlawful brand is the cpe vho used the unlawiul brand. The probeble
effect of Section 340.4 is to shift to such person the burden of proving
that he did not so brand the cattle. 'Cf. 17 Ops. Cal, Atty. Gen, 15k
(1951); 21 Ops. Cal. Atty. Gen. 171 (1953). Uhere a person is the ocwner
or has possession of unlawfully branded cattle, it is reasonable to require
him to come forward with evidence to establish that he was not the cne who
branded the cattle.

The offense under Sections 340.1 and 340.4 is analogous to the provision
of The Dangerous Weapons' Comtrol Lew (Penal Code Section 12091) that makes
possession of a firearm whose identification marks have been tampered with
presumptive evidence that the tampering was done by the possessor. FPenal
Code Section 12001 requires the possessor to go forward with evidence to
the extent of raising a reasonable doubt that he tempered with the identifica-

tion marks, People v. Scott, 24 Cal.2d 774, 151 P.2d 517 (194%). Under the

Evidence Code, as under the previously existing law, Penal Code Section 12091
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has the effect of making it a matter of defense for the person in possesaion
of the firearm to show that he iz not the one who tampered with the
identification marks. Agricultural Code Section 340.1, as amended, has

the same effect and is phrased in terms of the burden of proof so that

it will be clear that it is a matter of defense for the defendant to show
that he did not affix the unlawful brand, When Section 3%0.1 applies in =2
criminal case, the defendant can establish his defense by merely raising

a reasonable doubt that he held the cormodity for sale. See Evidence Code
Section 501 and the Comment thereto, In a civil case, the dgfendant would
have to establish his defense by a preponderance of the evidence. See

Evidence Code Seecticn 115,
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§ 423. Livestock on public highway
‘No person owning, or controlling the possession of, any live stock,
shall wilfully or negligently perinit any such Hve stock to stray upon
or remain unaccompanied by a person in charge or control thercof
“upan a public highway, both sides of which are adjoined by property
_which is separated from such highway by a fence, wall, hedge, side-
wallz, curl, lown or building. No person shall drive any such live
stock upon, over or across any public-highway between the hours of
sunset and sunrise without keeping a suflicient number of herders on
continual duty to open the road so as te permit the passage of vehi.
cles. In any civil action brought by the owner, driver or occupant of
a motor vehicle, or by their personal representatives or assignees, or
by the owner of live stock, for damages caused by collision hetween
any motor vchicle and any domestic animal or animals on a highway,

there is no presumption or inference that such collision was due 1o
negligence on alf of the Wmm
Hve stock. (Stats 1833, &5, D. 120, § 423, as amended Stats 1935,
c. 265, p. 951, § 1.)

NO REVISION MNE¥DED



SEC. « Bection 438 of the Agricultural Code is amended
to read:

438, ‘The director is authorized to make any ani all hecessary
inventigations relative to reported violations of this division, as
provided by Article 2 of Chapter 2 of Part 1 of Division 3 of Title
2 of the Government Cocde. Coples of records, audits and reports of
audits, inspaction certificates, certified reports, findings snd
all papers on file in the office of the director ahall-be-primn -
facie-evidence-of-the-satiere-theveln-coniainedy-and-my-be-admitted
inso-evidense are admissible in any hearing pursuant to said article
of the Govermment Code as evidence of the truth of the matters which

are stated in thenm .

COMMENT
The second sentence of Section 438 apparently is intended to provide
an exception to the hearsay rule and the best svidence rule. The section
has been revised to make this clear. Concerning inspection certificates

and other officlal certificates, see the Comment to Section 751,

L



SEC.. . BSection 651 of the Agricultural Code is amended
to read:

651. As used in this division, "imitation milk product' means
any substance, mixture or compound, cother than milk or milk
products, intended for human food, made in imitation of milk or any
milk product. Proof that any fat or oil other than milk fat has
been combined with eny milk product and that the resuliing substence,
mixture, or compound has the outward appearasnce and senmblance in
taste and ctherwise of a milk product and is scld for use without
further processing shall be prima facie proof that such substance,
mixture, or compound is an "imitation milk product.” This section
shall not spply to any substance, mixture, or compound in which the
presence of oil or fat octher than milk fat 1s expressly permitted and

provided for in this division.

COMMENT
Uz are unable to determine the meaning of the second sentence of this
section. Hence, we are unable to revise the sectlon in light of the

Evidence Code. The cases shed no light on the matter., See Aeration Processes,

Inc. v. Jacobsen, 184 Cal. App.2d 836, 8 cal. Rptr. 85 (1960); Midget

Products, Inc, v. Jacobsen, 140 Cal. App.2d 517, 295 P.2d 542 (1956). Hence,

the revision of this section is deferred until information concerning

its purpose is received from the State Department of Agriculiture.
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SEC. . Section 695 of the Agricultural Code is amended
to read:

695. The use of any container, cabinet or other dairy equipment
by any person other than the person, or assocciation whose name, mark,
or device shall be upon the same, and other than the members of any
association registering the same, without the written consent provided
for in Section 690, or the possession by any junk dealer or dealer
in second-hand articles of any such containers, esbinets or other
dairy equipment, the description of the name, mark or device of which
has been so filed and published as aforesaid is presumptive evidence
of unlawful use of or traffic in such containers, cabinets or other

dairy equipment. This presumption is a presumption affecting the

hurden of proof.

COMMENT

Section 695 is a part of a camprehensive statute designed to regulate
use of containers and other dsiry equipment marlied with a registered brand,
In substance, the statute requires thst any persont who finds or receives
such equipment must return it to the owner within seven days (Section 692)
end prohibits use or sale of such equipment by any person other than the
owner (Section 693). Section 695 is apparently designed to facilitate proof
of violation of the statute by creating a presumption that operetes to place
¢n the person who uses such container or equipment or upon the junk
dealer or second-hand dealer in possession of such container or equipment
the burden of proving that his use or possession is not unlawful. See

Evidence Code Section 606,



When Section 695 is applicable in & criminal case, the presumption
applies only if the facts that give rise to the presumption have been found
or otherwise established beyond a reascnable doubt and, in such case,
the defendant need only raise a reasonable deubt as to the existence of the
presumed fact, See Evidence Code Section €07, In a civil case, the
defendant would have fto prove that the presumed fact does not exist by the
preponderance of the evidence unless the applicable statute requires a

different burden. See Evidence Code Section 115,
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el '21:.'#13 presuggtimr 15 8 mﬂmﬁ;{.ﬁn a.rfecting -l-.he'f _'

SEC. . Section 746.4 of the Agricultural Code is amended

| to read: |
Thé. 4, Alllhand.lers, including producer-ha.nd.‘l.ers, shall

keep complete and accurate records of all milk fat which .the:,)f

" purchase, or possoééion or controj. of which they.ecquire from

=

.producerc in the form of unprocessed milk,-' cream, or in any

other unprocessed form. Prodoceréhanﬁlere hal.'l. 1nc1ode their :

- OWR- product:l.on in auch recorda '.I‘.hey shall alao ]ceep cohwletc

- and accura.te records of all milk fat utiliced by them ror - |
' processing. Such records sha]_l be in such fom and con'bain :
| such infomtion, relevant to ‘the purposes of th:ls cha@ter, as :
the director may, by order or rcg\ua.ticn, prescribe, shsll ’be |
preserved for & period of two (2) years, and shall be open 0
1napec'bion a‘t eny time on the request cf the direc‘bon | !lhe ‘
' director mf,r, ‘o:,r rule, czder, or regula.tion, reqaire every auch -
hanﬂler and producer-handler to ﬁle with him retuz:ns on forms
%o be prescribed and furnished by him, glving. ‘bhe :Lnfordntign,
or any pa.r-b thereof, of which 8ald first handlers are required
lto keep records, as eforeeaid. In the case . oi‘ eny failurc of

any handler or producer-handler to nake adequate returns, when

required, the director shall eatimate the amount of delinquency -

. from the records of the department, or from such other smmce or

sourcea of information Bs ma:,r be a.vailab,le, and in anar ac’cion by | |
the d:l.rector to recover fees hereunder, a certificatc of t.he e ‘
‘director showing the amount determined by it to be reqnired t0 | S

be paid by the person requir'éa topair the fees‘-shall be priza

facie evidence of the fact of delinquency of the amount due.




COMMENT |
The ﬁesumption created by the last sentence of Section ??16.& is -
cidseified as a. pi-esumption affecting the burden ef pmof‘ Aa a reeult 5
- the person who ‘claims that the amount est:l.mated by the director ig no‘l: .
correct hes the ‘burden of proof to establish the correet ammnta see
Evidence Code Section 606 .
Classifying this preeumption as one affectins the burden 0!.‘ proo:l’ 7
. i‘a- consistent with the appe.rent purpose of the eection.. t[he preaumptian T
© 1is & means of forcing & ‘person 1o furnish the inromtion needed to |
:'_’aetemine the amount of the- fees. Since the person has not fumished the .
. director with that ufomation, the director may not be in a poai'biom t0

,(.' " 'prove the amouut due but can on:ly make an estimate of the amount Dn the

other hand, the peraon required to pay the feee is: req,u:l.red to kaep the o §
‘records tha.t are needed to. esta‘bl:l.sh the amauzrt d‘ue. If he haa not kept

_-euch records or if he refuaea to file an agpmpr:la.te retu:rn he should

have the burden of proof if he claims the directcx's estimate. 1, ot o

correct.




o reesonable fees. -

. and an act of “the Legislature of any state; or

SEC, . Section 751 of the.Agriculfnral Code is'anended
to read: | IR S

751. The directcr may investigate and certify to- shippers
or other financially interested parties the anelysis, claseifice-‘
tion, grade, quelity or condition of fruit, vegetable or other
egricultural preducts, either raw or processed, under such rulea'

" end regulatlcns as he may preacribe, incluﬂing the paymcnt cf

"Every certificete\re1e£ing tq'the_enaiysie;-cleasificeﬁiﬁn,.i:' :
lgconditicn,,graﬁe'dr &ualiey of agricuitunei erocﬁcﬁs; eitﬁér”rag -

or processed, and every duly certified ccpy of ‘such certificate,.f

_ :hall be received in a&l the courts of- the-ﬂtate—ef—ﬂaiiierni:

a_es prima faeie evidence of the truth of the statements therein
‘cantained if duly issued eithers R S
(1) By the director under authority cf th;e code,

(2) ‘In cooperation between federal and state agencies,

fauthorities, or organizatlons under authority of af act of Congrese

(3) Under authority of & federal statutes L
Any certificate 1ssued by the State under the prOV1sione cf thiaﬁ'dgg
'chapter or by any person shall truly state the gre&e,qualityuen& S

~congition of the pro&uct or products certified, and a tnug ccpy of ;.. e

any such certificate ehall be furnished to the director or to the

:ccmm1531cner of the county where the shipment criginated- on demand L i:j;;i

madeinerting | ' ' S T
“Nothing in'thig chapter applies to any investigation made or any-

; certificnte iseueﬁ by any'perscn, finm ary'---‘f




canned or dried fruit shipped, packed or stored by it or to any
investigatlion made or any certificate issued by eny bona fide
chanber of commerce, board of trade or other bona fide nonprofit
agscciation of producers or merchants in respect to canned or
drisd fruit sold, shipped, packed or stored by any of its members
or other persons for whom it msy make any such inspection or issue
any such certificate. |

The director is authorized to cooperate with the United
Stated Department of Agriculture in cerrying out the proviaions

of thls chapter.

COMMENT

The second paragraph of Section 751 has been revised to make it clear
that this paragraph states an exception to the hearsay rule and dest
evidence rule, It is not clear whether this paragraph was intended to
provide not cnly a hearsay exception but also a preswumption. See 12
OPS, CAL. ATTY, GEN. 102 (1948). Under the revised section, no presumption
exists, but the certificate is evidence upon which the trier of fact may
base its finding. See, however, Commercial Code Section 1202 which provides
that a document purporting toc be an official weigher's or inspector's
certificate or other decument suthorized to be issued by & third party shall
be prima facle evidence of its own authenticity and gemulneness of the facts
stated in the document by the third party. The presumption created by Section
1202 would apply to a certificate referred to in Section 751 if such certificate
is authorized or required by a contract. -



‘SEC. . Section 763.5 of the Agricultuml Code is amended
to read: _ |
763.5. TFach lead of tomatoes ‘offered for delivery by a grower -
to & canner in accordance with the terms of -a‘ contract betﬁree_n them : | f
shall be.given such inspecticn as way be required w:l.thou‘t undue |
delay and within a reasomable time after such load arrives at the
© capnery or other yoid‘t eﬁecified'for such ins;_iecti_en.' ' ' .'
Any load of 'bemtoes 8o offered for inspectidn‘dnd delivery
- _, that is rendered unauitable for canning purposes &8 a direct result B
of umre.rren'bed delay in inspection, wstlfully or negligently cﬁuaed
or pemitted by the cermer, shall be pa.id for by the canxer at 'bhe
) - full price agreed upon for tomatoes suitable for canning purposes :._ o
C B rland on the basis that ‘such tomatoee were of the grade, q_uali‘laf, ‘ _; B
| " condition stipulated in the comtract. ‘If no price is stipulated m' B S :
'l:he contract, payment shall be made by the can ner to the grcwer cn _'- o e
the basis of t.he then prevaili.ng market price for tomatoes of the -
‘ gre.de quality and cond:l.tion gpecified in the eontract. o
In addition to any other remedy, the grower 80 offering for |
_inspection and. &elivexy any 1oa.d of tomatoes: who has incurred a.n;r

_added handling coets ae a di;:'ect result of the unwarrented delay in

inpectibn_and deIivezfsr,_ wilfully or ﬁeéligently ¢aused or permitted | ,
b,v & ea.nner, mey recover the amount of such addedﬂ handl:lng egls'l:.‘.e' by -
an action at lsw againat such canner. Sl |
A delay in such :Lnspection end aceeptance for deliwery for &
C | S period of six hours or more after a load of 'I:oma.toes is offered for

inspection and deliver:.r in accordance with the terms of a contra.ct

o beﬁraen the srmr and the camer sbsu ;ﬂm-&m-




sueh-delday-vwae 1s presumed to be unwarranted and caused by wilfule

 ness or negligence on the part of the canner; pgevi’éed,-kawever-,'

':tﬁat Tut during 15 2h-hour peak perieds in any -tomﬁtO’canning séa--

© son 'l"—ieiay—=n—aaeh-inspeatisa-and—aeeeptaaee-ef-delinry-—shall . ‘
nat-he—prm-faeie-eviieaee-tha.t-sueh-delay-waa-mseé-hy-m; o

neu-ernegl-igenee-ea—the—pm of-the-eanaer 'I:his pre%iqn does

- - ' not am unless such dela.y covered [ period of more than 12 haura._ ,
- o Such ;peak period.s shall be the perioda of maximm delivery aa shclm . .
| by the records of the canner and- 31311 be desigmted by 'bhe cannerﬂ . o
for each c&nnery or other apecifiea Mspection point pmmb];y after-‘.:
- me close of each tomato- can:ning season by pos'h:lns a. notiee of the

peak periods for aa.ch cannery or :l.nspection :point in a mnspieuous

. ( - place at such cannery” or 1nspection po:lnt. The_ premtion estaha
no | o nahe& hy this pa.rggraph is ureanmption affeeting :gE 5

No grower Bha.ll have a.ny rights under this section unless he
.-sha.u register each 109'.:1 of tomtoes with t.he ‘canner: at ﬂ:e t:lme he B
offers such load for inspection and deliversr._ Such regia‘bration
' _.shall be mde by obtaining from the camner & certifica.te, vhich mch
. canner is luaa:et::,lr required +0- mrnish, stating the time of arrival of .

the load a.t the cannery or ot.her Bpecified inspection point. -

COMMENT

,\‘ ) ) .-,\ "-‘, R
P ' A&

- S{he presum;rbion crea.ted by the fourth param'aph of Secti.nn 163. ‘j haa

been classified as a premm@tion affecting ‘the burden of proof. As a.
C ' ./remlt, when the grower esta'blishes that & load of tomatoes waa rendered

unsuitable for canning purposes because it was not 1nspected within -l:he_ B e

. _timmmaﬁ in the section, t.ha ean.nex haa “the' hu-ﬂ.gn af Wffﬂ .

iR



establish that the delay was not wilfully or negligently caused or permit'bsd -
'by hizn. ' See Evidence Code Seetion 606.
Claselifying this presumption as one affecting the burden of proof 1s

‘coﬁsistent with the apparent purpese of the section. It appea.rs tﬁat'the

N
o

six-hour and twelve-howr time limits are eatablished (and the presumptibn

- made applicable) :ln order to prescr:l'be by statute vwhat canat.imtes a reasuﬁ- _
" able time within which to make the inapection. ‘Ihe grover ey nat be in. a . |
| | pos:l.t:lon *l:.o introduce any evidence as ta the reason why an inspection ﬂts 7
not expedi’cioualy ma.de.‘, For this ree.son, the statute :anludes a -preawtioh'
that shifts the burden of pmo:t to the canner who shauld be in a position
to prove why tie :failed to have the tomatoes inspected wit.hin me tine épecified. |
intheatatute. S | | |




SEC. . Section 768 of the Agricultural Code iz amended

to read:

768, The inspection certificate 1ssued pursuant to the

provisions of this chapter shall be priwa-fasie received in the

courts as evidence of the percentage of defects according to the

definition of such defects as defined in this chapter.

COMMENT
Section 768 has been revised to make it clear that this section
states an exception to the hearsay rule. It is not clear whether this
section was intended to provide not only a hearsay exception but also s
presumption, See 12 OPS, CAL, ATTY. GBY, 102 {1948). Under the revised
section, no presumption eﬁists, but the certificate is evidence upon which
the trier of fact may base its Tinding, But see the Comment to Seetion 751

which discusses the effect of Commercial Code Section 1202,

-25.
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SEC, . BSection 772 of the Agricultural Code is smended
to read:

772, The certificates provided for in this chepter sheall
be prima-faeie-evidenee-before-any-eourt-in-this-State recelved

in the ecourts as evidence of the true average soluble solids

test of all of the grapes in the lot or load under consideration,

COMMENT

Section T72 has been revised to make it clear that this section states
an exception to the hearsay rule. It is not clear whether this section
was intended to provide not only a hearsay exception but also & presumpticn,
See 12 0P8, CAL, ATTY. GEIl, 102 (1048). Under the revised section, no
presumption exists, but the certificate 1s evidence upon which the trier
of fact may base its finding. put see the Comment to Section 751 which
discusses the effeect of Commercial Code Section 1202.
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- SEC, . Section 782 of the Agricultural Code is amended
‘o read: ' ' c

' '?82. The director and the com:ssioners of each- county of the
S'hate, their deputies and inspectors, ulder the superv:l.sion qnd o
control of the director shall enfores this chapter. The refusay

_of any ofﬁcer authorized under this chapter to ca.rry mxb the arderak ;
o end directions of the director 1n the enformént saf this chapter
f T is neslect of duty. -

-

: The dizecbor by regula,tion maor presnribe methods of uelectim

oo

smples af J,ots or conta.iners cf fruits, nuts and veaambles m a.

‘baﬁis o\.’ size or other specif:‘l.c classiﬂcation, uhich éhall be

' '_ reasonably caleula.ted tc) praduce by such sgmyling fsd:r mmﬁnﬂtmﬂ
of the entire 1ots or containers sanpled- establiah and inhue omcilﬁlw
color charts depicting 'I:he calor standarﬂs and requireﬁénts attahlnheﬂ

b

tn this chapter, and make such other ru].es and regnlations as m

reasonably neeessa,ry to secu.re lmiformity in the enfort!ement or th:’na
Any mple ta.ken unﬂer the prov:lsions ‘of this ehsp‘ber shau be

facie evidenc‘e in any cou.rt i.n this Sta.te, of tl;e *‘bm conditions

R i

Lot the entire lat in the exam:i.natel.on of . which sai.d mpla s taken".

'I'his gresgtion :Ls 8 presxmption a:t‘fecti e

L i A writtan nntj.ce of violation, usm by & duly qualiﬂad rqplresant&-
N o tive: of the directcr or by cmissionera, their deputias a.nd msyectan
e o helding va,liﬂ stanaardize.tion certiﬁcates of eligi’bility as- enfarci:ng
C S officefs or this chapter, sta.ting that a certain lot of prod.uca :!.s m

violat'lon of the provisiona of this cha.pter and ha.sed. upon the pmiaati&




of such sample, shegll be pfiﬁa—f&aia-evidanee;-in-any-eear%—ig-

this-Statey received in the courts as evidence of the true

_‘éondition of<thé entire lot,
COMMENT
The presumption created by the f1rst sentence of the third puragraph

of Section TBE is ﬂlassified a8 a presumption affectlng the burden of proaf

']so that %he method of selecting samples establlshed pursuant to this sectian o g

will be effective to establish 8 sempling prccedure that will withstand
‘ unmeritorious attack, i

Thzs presumption arises when it is established that the sample was
taken aceording to the method prescribed by regulatlon., Thereupon, the
-. burden of proof shifts to the person claiming that the sarple- is mot
rqpresentative of the entire lot to prove that fact. ASee:Et;denee Bode
Section 606." Concerning the' effect of presumpt;ons 1n.crﬁﬂﬁhal acﬁidnﬂ,

see Evidence Code Section 607 and'the Comment thereto,

The 1ast“§éntence bf the éectionlhds been revised to make iﬁ clear ‘that ,Jj' :

this éentencewétﬁtea an exception to the hearsay rule.  The notice of
violatlon is given the same effeet as a certificate af condition, grada,

quallty, or the like maﬂe under Section 751 and similar sections. -




SEC. . Section 796 of the Agricultural Code 1s amended
to reati:

796, Grapefruit shall be (1) mature , {2) free,frcm serious
decay, (3) free from serious damage by freezing or drying due tc'
any cause, (h) free from serious in,]ury due to any causs, {5) frec

from serious scars, including those caused by inseets, (6) frea frmn

- serious sca;!,e, (7 free from serious dirt, smud.ge st-ain, Bcot:;r mold.,

rot’ residues or other fOreign materiel, (8) free from sericus stsiniag
(9} free from sericus greenish or brownish rind cil spots, (1{)) fme

frcm serious spctting or pitting, {11) frse frcm sericus rou.ghness, R

. {12) free from scricus aglng, (13) free fram serious scf‘bness, {1#}

free fm serious sun‘burn, (15) free frem serious. shsepncss.
The following standerds shall be a,pplied in determining whsthsr
or not grapefruit meet the requirements cf this section* ,

(1) Grs.pefru:f.t are not mature unless (a) at the time cf picking

" ang s.t Bll times theresften the juice contsins scluble sclitis, A

__determined by ‘s Brix scale hydrcmeter, equsl tc or in excess of five -
and one-half parts to every part of ecid ccntamed in the Juice (the
o acidity of the Juice to be calculated as c:.tric ucid without wster of
crystallizs,ticn) s except that in view of differences in climatic
- ccndxtions prevailing in the deasrt areas; which result in the_- o
| grapefruit ‘grown 1n thcse aress having, at maturity, & higher percentage
of soluble solids to gcid than the mature grapefruit grown in’ other "
areas of the Sts.te, grapefruit produced in the ‘,‘desert area# are
considered mature if at the time of picking s.nti at all At;mea'\thsreaftsr';' |

‘the julce contains soluble solids, as determined 'hi‘y a Brix scale .




hydrometer, equal to or in excess of .éix .pa.rts to every ps.rt of acid
contained in the juice (the acidity of the juice to be calc‘ulate& ab’
citric acid without water of crystaliiz_atian) , and (b) 96._-p'erc_enﬁ
dr- more of the .g're.pefruit, by cdﬁ:ﬁt‘ at time of pickiﬁé and.a.t' 511

T times thereafter have attained, on at. least two-thirds of t.he fruit

: surfaee, a.t ieast a min:l.mm characteris‘b:.c yellow or grapefruit aolor, .. '

a8 indicated. by Color Plate No. 19 L3 in “Dicti:onary of Color," Maerz ~

& Paul first ed:l.tnon 1930 Grapefruit prmiuce& outside‘of‘ this State

under climatic condit:.ons similer to those prevailing in the deseri: _

areas a.nd, offered for sale in this Sta‘be s‘na.ll meet the same matunty ) _

| \ | "standard a8 that prescr:.bed for gmpefruit produced m'desert- areas, o L
(. o ‘ ~ The geographlcal boundaries of the desert areas of thg Sta.te of . B
| S California shall be defmed a8 Imperial COunty, the pcrtions of Rj.versid“
and San Diego Count:.es loca.ted east of a line extending north and soufh \

through White Erater, and that 9ortinn of San Bernardino County locateﬁ

'ea.st of the 115 meridian.
(2) Decay is serious if any par‘t of the grapefruit if affeeted
 With decay. ' |

(3) Datliage by freezing or drying due to’any céusé is E'aridﬁ‘s if '. e

20 percent or more of the pulp or: erhble portion: of the grapefruit .

shows evidence of drymg or a mushy cond:.ta.on, and éacmage by' f:reezing or
. dr:,':.ng due to any cause is very serious if 40 pereent or more of . the ' \

pulp or edlble pcrtlon of the grapefruit . shows evidence of drying or"

a mushy condi‘b:.on. Evidence of damage shall be determined by -1 many -
C | - cuts of ee.ch individual grapefruit as are necessary.

(h) Injury due to any cause is serious if the slcin (rind) 1s broken

'a.nd the insury is no‘t Ihe#leﬁ. oo
L 30




(5) Sears, including those caused by insects, are serious if they’
are dark, or rough, or deep_;a.nd if they aggregate 25 percent or more
of the fruit surface, -
(6) Scale is serious if 50 peréren‘b or more r.;f the fruit.-" aurfgc'té_ '
shows: scale infestation in excess of 50 scales per square 1nch.; -
(7) Dirt, smudge stain, sooty mold rot residues, or other fnreign
mater:.al are serious if an aggregate ares of 25 percent or more of
the fru:.t surfa.ce is affected. | | _
7 (8) Staining of the skin (r:.nd) is serious if 50 percent or mora \
| of the fruit surface is affected with a prono\mced disaolomtion. T

(9) Greenish or brommish rind, oil speta are serwus 11’ they

_ © cover &n aggrega,te area of 25 percent or more crf the f!:u'lt surface. '
C - ) (10) Spotting or pittmg 1s serious if the spota or pits are
| | 's\mken ana:l cover an aggregate area of 10 percent or more of the R
frl.ut surface.
(11) Roughnass is serz.ous if 90 percent or more of the fmit
.surfact is reugh and coarse, or lumgy. o |
7 (12) Aging is serious if one—third or-more of the 3ur‘£a.ce of
_ | the grapefru:l.t is dried and he.rd . l
| (13} Softness is serious if* the grapefruit ig- :Elab'bjr.

(11I-) Sunburn ig serious if 1t ca.uses d.ecided flattening oi‘ the

frﬁit and drying and discoloratlon of the skin (ring) affecting more _:' w

.tha.n one-thzrd of the fruit surface. B
(15) Sheepnose is serious 11‘ the stem end of the graipefruit

protrudes dec:.dedly '

The compliance or noncomplia.nce 'vn.th the stendards for grapefruit |

_ _prescni‘bed. in this chapter, except as to ma,turity, ma:,r be 'tem:l.ned from

g ;‘e'presentative sample tak‘en-'a; i‘pllws- |

Sk




wy

'grapefruit except that where the tota.l mxmber of gmpefruit in the bulk
i lat s less than J..,OGG grapefruit a re;presenta.tive sample shall conaia‘ﬁ':’

of 10 percent of the gra:pefrult.

e &efects, except as 'bo ma.turity, 'bu‘b only ene defeet sﬁ&ll 'be cmmte&

' or scored against any indiviﬂ.aal gmpefruit.
consist of not less t.han 30 grapefruit..a

of the chars,eter of ‘bhe entire 101: :from which 8uch aanple m taken :
- '-ac—pswided-in-Seotion—?Sﬂ-of—this-em , This —,-r”‘%‘.

R presump‘tion affecting the burden of proof

,'hereby esta'blisbed, The grapefruit 1n any ‘ohe container or bulk 101:.
o _shall be deemed as a whole to meet the reqairementa of stanﬂards ‘
B Ntmbers 2, L, 5, 6 ?, 8, 95 10, 11, 12 13, 1h and 15 of this seetien_kr |
:..-so long 2g- not wer 10 percent, by count, of the individual gra;pefruit
= ,'.m snch cantainer or bulk lot are below sald standards am-l g0 long

;sta.nda.rds. _The grapefru:.t in any one cocntainer or bul.k lot shall 'bg r_j__ "!/"
' deemed, as & whole, o meet the requirementa of Standard mmbér 3. :

 of this section 50 long as not more than 15 percen't ‘ny count, of the

(a) When in containers the aample shall consist of not 1ess than
16 percent by count, of the grapefruit in each of the containers

selected as the sample.

(v) When in bulk the sample shal}. consist of not lass than 100

Eaeh 1ndivzdua1 grapefrm.t may be examined fcr 0ne ur all of the 7

The ofﬁcial sample for testing for maturity o£ grapefruit sha]l

Any such sample so. . teken shall const1tute prima facte eﬁdeme'

Tolerances to 'be applied to certain oi‘ the fﬂregoing standards m

as not over 5 percent by coun-h thereof a.re below anar one ﬂf sai&



iﬁdivid.ual grapefruit in such container or bulk lot are seriousiy
: _damaged by freezing or drying due to any cause, but not to e:xceed
. one-third of this tolerance shall be allowed for very serious &amége

by freezing or drying due to any cguse.

',The presmption stated in the second to last paragr&ph of Sec‘him ?96

: is clasa:[f:.eﬂ as & presmnptmn a,f‘fecting the burden ‘of proof so that th:e

el N

- '-method ot‘ selecting samples apecified 'ln the sta,tute will be effective tp
. | A -‘_establish a san@ling procedure that will. mthstand umeritarious uttaek.

C : 'See thie ﬁrst paragraph of the c::mmant £ Seetmn 782 g:ne mﬁ "“

: f,provided in Seétion 782 or th:l.a code is daleted ‘a8 mecassm




'”T:T];'prﬁna facie EVidenge, in any eourt in tth State af the truﬁ-eunﬁitian

SEC. . Section 841 of the Agricultural Code is amended : e o ":j

<) réad:
,.'81;1. The director and the commi ssioners of each count;v of the o
, State, their dejput:.es -and inspectors ’ under the superv:.s:.on a.nd contml
of. the direc‘ccr shall enf‘orce this chap‘l:er.= The rsfusa.'t of amr .
_kefﬁcer authorized under this chapter to earry out ﬁha nrders and
‘directions of the director in the enforcgment of this cpapter is |
neglect of duty. | ;" L S AT ‘(
‘Ehe director 'ny regulation may prescribe methods oi‘ selgcting L
samp;Les of 1ats or con'l:ainera of ‘honey, which shal.l ba reasmw AR
calculated to produce by such sampling fair represantations of' the
entire lats or cnnta.iners smnpled- estabhs‘n and {ssue affici&l cﬂim; .
charts depicting the color standa.rds and requiremnts eutablisheﬂ m tiﬂ.s
| cha.pter, and’ maké\other rules and regulatiuns as are reaaonﬂgla!’ |
| _!’necessary to seeure unifomity in ‘the enfercenent of thia ehaptar. -
An;,r sample ta.ken umlqr ﬁhe provisions of thiﬁ chd@ter nﬁall be

of the enti.re lot in 'bhe examination af whioh sam sample w&! tm

- :,'J.‘hz.s prelwgtmn is d ;preslmptiqn affecting the burdsn_gf pmaff. :

_ | 'mhe presm:ption established 'by the last paragra;sh of Section BhL 1a

classified as 8 presmm-hion affecting the burd;an of proof ao that the mmd
of selecting smples eatahlished pursuant to Section 81L]. will be- e‘ffeetiv%
j to establish a sampling procedure tha:t‘. will withstand unmeritorious ai‘:tack

 See the fs’,rat. paragraph of the Cc:ment to Section 782



Q

SEC. « Section 892.5 of the Agricultural Code is amended
to read:

892.5. The director may investigate and certify to shippers
or other financially interested parties the grade, quality
and condition of berley. Said certificates shall be based upon the
United States standards for barley and shall be prima-faeie

received in the courts as evidence of the truth of the statements

contained therein.

COMMELT

' The second sentence to Section 892.5 has been revised to make it
clear that this sentence states an excepiion to the heapsay rule. It is
not clear whether this sentence was intended to provide not only a
hearsey exception but also a presumption. See 12 OPS, CAL, ATTY, GEU,
102 {1948). Under the revised secticn, no presumption exists, but
the certificate ia evidence upon which the trier of fact may base its
finding. But see the Comment to Section 751 which diecusses the effect of
Commercial Code Section 1202.
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SEC, . Section 893 of the Agricultural Code is amended
to read:

893. The director shall inspect and grade upon request and
certify to any interested party the quality and condition of any
field crop or other agricultural product under such rules and
regulations as he may prescribe, Certificates lssued by authorized
agents of the director shall be received in the courts im-ihe
Bsate as primp-faeie evidence of the truth of the statements therein
contained. Such inapection shall not be made or such certificates
issued by any person not specificaily authorized by the director in
reference to aty field crop product for which State standards
have been established. Any person so authorized shall comply
with the rules and regulations issued by the director relative

to the certification of field erop products.

COMMENT
The second sentence of Section 893 has been revised to make it

c¢lear that this sentence states an exception to the hearsay rule, It is

not clear whether this sentence was intended to provide not only e hearsay
exception but also a presumption, See 12 OPS. CAL, ATTY. GEN. 102 (1948).
Under the revised section, no presumption exists, but the certificate is-
evidence upon which the trier of fact may base its finding. But see the
Coment to Section 751 which discusses the effect of Commerciml Code Section

1202.



SEC. . Section 520 of the Agricultural Code is aﬁen&éd

- to read:

920, Any sample taken by an enforcement officer in acédrﬂance'

'with rules snd regulations pramnlgated under. the provisions of thia
‘article for the taking of official aamples shall ve pr&ma fhcia '

fevidence, in any court in this State, of the true conditton of the

PR
2 : :

entire lot rrcm which the aample waa taken. 'fhis . : '5. n :l.s 7‘ §

v pxes@mion affecting the burden cf proof. A writtan report. i.naued
‘ hy the Sta:be Seed La‘boratcry showing the a.nalysis of aﬁy guch mle
shall be’ prina-f&eie-evidenea,-in-any—esm-inmthis-ﬁa‘be; : ea d :

_ in the courtd as evidence of the true analysia of the entire 1&. 'g .
from which the sample was 'be.ken. ‘ | z

J

The presumption estahlished by the f:l.rst sentence of sec*bimi 920
is classified a.s a. presumptien affecting the bumien o:E' pz‘oof 80 tha'l; ‘bhe
E method of leleating samples establishe& purauant 'bo regulat;lan will be
- effective to estahlish a sampling progedure that will wiﬁhsﬁand moritﬂriaas
' a.ttack. See the first paragraph of the (h:mant to Secticm 732 H

'.i‘he seccnd sentence of the section has been re'vised. to make i*b clear
that this aentence statea an exceptian to- the hea.raa;y ruln. . The repart of ;
‘;‘the Staxe Seed Laboratory is given the seme effect as a certifieate of o

-conditmn, gra,de, qua.lity, or the like made under Sect»ion 751 or a:lmi.la.t

secticns. S




'e:ecepﬁan to. the hea.rsay rule.' Tt 1s not’ clear whether thia sec‘binn ms
- irrﬁended to pmvid.e not on}.:,r a Jheu'sa,:,r emeption but also a presuiption- ‘
l: See 12 CPB. GAI-. AT‘IY. GBH 102 (191+8) Under the revipad sectian, ~
'#_presm@tion ex:i.lts, but the certificate is- evidence ‘upon wnieh the t.rismf:nf

\fa.ct may. bnse its finding. YR

SEC. . Section 1040 of the Agricultural Code is emended = - =

" to read: _ | 7
1040, In eny éctiﬁn,r civii or criminai, An any court in thig S
Ste.te, a certifieate of the director steting the results of amr E
‘analysis, purported to heve been- ma.de under the prmrisims of "l;hinj‘
. act., ahnll ’oe 3riua-=£aa§e received a8 evidence of tne fact that 3
' ;the sample or samples mentioned in said ana.];,rsia or eerliiﬂeafbé
) were properly analyzed, that such samples were taken ai herEin |

) ’prmrideﬁ, that the suhstanca analyzed contained the canponeﬁt

| pa.rts atated in such cert.i;f‘ieate and analysia; and that. the m‘lea
| -J-'were taken’ frcm the 1lots, parcels or packages mnt:l.oned in sa,:ld ‘,;7-7;..;'?;;

L . - - - e

| .cert;ficate. PR SR S e

Section 10110 is revi.sed to make it r.:lear tha.‘b this seetion statn an



7 SEC, . Sectlon 1105 of the Agricultural Code is fepea,led_.. - s
1105, - -It--shall-be-presumed-from-the-faet-of-posseasion-by -
any-persengﬁiirm-ar~earparatiea-eagégedrin-the-aale—efneggs—that “';‘r 

s%h—éggs—m-far-aale-: '
CCETT | |
E 'Section 1105 18 wnecessary in light of &gricultural Code Section
18. See’ Section 18 and the Commert thereto. Compa.re 21 Cma. cal. m.ty.-; e T

Gen. 171 (1953)(concernms Sectlon 1105) with l‘r Ops. cal.. At‘by. Gen. 151;
= (1951){ concerning Section 18).




SEC. . .' Sectic'n 1106.1 of the Agricul_tural Code 1 s.;_ 7 o

read:

1106 1. :‘.‘I?he director, by regula:bion, shall prescri‘be m!rpheds

: ‘of aelecting samples of lots or containers . of egga which sha.ll e -

’ reasona‘bly calculated to produce by auch sa:cplins fa.ir repfelentﬁﬁm
of" the entira 1ots or containera sanpled. Amr sam:_:lc’ taken herahm;!r

T shall be prima facie evidence, in ay court in this State, or the

BT . ‘trus condition of the entire lot in the. examimtiam of uﬂleh m@

- . 'r.'.sample wag. taken '.’Ehisl' ; ;

4 o affecti:-:g the burtlen of proef go that tho n;thod of salec‘hius iuplas
el Bstablishad 'by the director will ve effective to embum s mnng
: : f': ' pmedure t.hat will withstand mmﬁtorious attack. Sea the ﬁrst pu_'j :

of the cmment to Séction 782.




oL 8 1211, Presumpﬁonoflessor’s oont.rol over;moductdpmdue&d
[ S o on land; antionsagn.mstlessortomﬁomwm
S0 . 7 7 ! Tn any action upon such marketing agrocments, it shall be eon.’
o e elusively presumed that-a landowner or landlord or Jessor is able to’
e _ - oonteol the delivery of products produced on his land hy tenants or”
B - others, whose tenancy o ‘possession or work on such landorthe terms -
I of whose tenancy or possession or labor therson were ereated or -
: - : ... changed after executfon by the Jandowner or landlord. or lessor, of
e o sich a marketing agreement; and in such actions, the foregaing e
R S wihies for nandelivery or bréach shall lie and be enforceabls | o
“such !andowner Jandiord nricssm: (Stats.1933.c.% p. 262, § 1211 )' -

:
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SEC. « BSection 1267 of the Agricultursl Code is amended
to read:

1267. For the purpose of enforcing the provisions of this
chapter the director is authorized to receive verified complaints
from producers against any commission merchant, dealer, broker,
cash buyer, or agent or any persocn, assuming or attempting to act
as such, and upon receipt of such verified complaint shall bhave
full authority to make any and all necessary investigations relatlive
to the szid complaint. The director or his authorized agents are
empowered to administer oaths of verification on said ccmplaints. He
shall have at sll times free and unimrpeded access to all tuildings, yards,
warehcuses, storage and trangportation facilities in which any farm products -
are kept, stcred, handled or transported. He shall full suthority to
administer caths and take testimony thereunder, to issue subpenss requiring:
the attendance of witnesses before him, together with all books, memoranda,
pepers snd other docurents, articles cr lustrivents to compel the dis-
closure by euth witpeecee cf all facta.kzown to ther yelative. to. the natterg
under investigaticn, and all parties discbeying the orders or gulpenas of ‘
sald director shall be gullty of contempt and shall be certified to
the superior court of the State for punishment of such contempt.
Copies of records, audits and reports of audits, inspection certifi-
cates, certified reports, findings and all papers on file in the
office of the director shali-be-primn-Ffaeie-evideree-of-the-matiers

therein-consainedy-and-pay-be-admitied-igto-evidence are adnissible

in any hearing provided in this chapter as evidence of the truth of

the matiers stated therein .

COMMERT
The last sentence of Section 1267 apparently is intended to provide an
exception to the hearsay rule and the best evidence rule. The section has

been revised to make this clear. Concerning inspection certificates and
other official certificates, see th§200mment to Section T51.



under Division 8 (cmencin,g with Secticn 900) of the Evidence Code, the e

SEC, | . BSection 1268.2 of the Agricultural Code i'sl
amended to .read:_ | |

12'!:'»3.2f (a) Orél evidence shall be taken only on oath or : : ) = A
affimation. | - |

(b) Each party shall have these rights: To call and-e:éinine -

witnesses* to mtrod.uce exhi‘bits, to cross-examine opposing witnesses:' e
on anar ms,tter relevant to the issues even thuugh that matter m not
covered m the chrect examination, to impeach an;,r witness regarﬂleaﬂ
of which par‘ty Tirst called him to testif:.r, and to rebut the evidence;-i

‘ -against him. If rﬂspondent does not testii'y in his cnm heha.}f ha
: .may be. called a,nrl examined ag if — cross-examinatidn.ri_‘ ' >
| (c} The hearing neezi not be. conducted, aecqr&ing tc technic&l
"rules relating to evmence and witnﬁaaes. Any re}.evant evidme pmi

L,be admitted if it 15 the sort of evidanae on which ﬁsponsiw.o m&

-‘n‘_»‘_g'

-are accustomed to rely in thn conduct of‘ serious affa.irs ¥ .
-'of the axistence of azr,r comon 1aw or statutory rule which mig‘ht mke ;
7 imprcper the a.dmission gi‘ such evidenqe over ubaection in civil achim--
The rules of privilege sha,ll be ei’fective to the sm e:cbent that ;

- they are ae’a ar-hezeaﬁer may otherwiae required by ata_j;gte to ba <.

‘Vrecognized in-ei*ri-.l a.etions at the hearing anri :.rrelevant and m&ly

_ ;repetitious evidance shall be exclu&ed. B e 5T

CDM&EI‘IT

'.{31& revision of the last sentence of Sectim 1268.2 15 neceasary bemse,

privilegea s.pplicable in scme administra,tive proceéﬂings are at tiues ‘
different from those applma.hle in civil actions. As revised, the }.ast -
aentence of Sect:.on 1268 2 eonforms to the last senten::e of Goverment cnﬁe

Seetion 11513 (State Administrative Procedure Act) as amenﬂed in the a.ct th&t :
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- shall keep a cor:t!ect record of auch sales, shmring in deta:l.l 311

SEC. - . Section 1272 of the Agricultural Code ls amended -

to read:

1272, When requested by his consignor, a eomission merchantz.- -

shell before the close of ‘the next business day following the ‘sale

l.of any farm products consigned to him transm.t or deliver to 'I:he i

- owner or consignor of the . fam pro&ucts a true. written repor‘b oaf
j _ such aala, s.’aowins the ammmt sold, and the aelling priue. Rmit-- N
© tance in full of the amount realized from.such sales, mclﬁamg m
o .‘;'collections, wercha.rges a.nd damagea, Iess “the agreed Omfssion ‘__ 7
and other cba.rges , together with a. conmlete account of aalea, ahs&ilf 7
“__'ne mad’e to the mnﬂ@ﬁi‘ Withim ten days after reeeipt of the u }
o mOneys by the comisg:l:on mercha.nt, unless otherwise aéreed :I.n writ-' ) E
" In the account the names and aaarea”s mﬂh&wrs nea& not | |
ve' given, exce'gt a5 required 1n Section 1271. Provided, mr, 3 "
: where & commission merchant has en‘bered inte & written contract uith ‘_ .

' two or more owners or ccmsignors which con'br&ct provides that the R

returns far farm proé.ucts s0ld" for the accaunt of such mmers or -'i

| conaignors shall be pooiea on a ﬂefinite ha.sis a8 to siae and/br :7; o ‘f

grade ﬂur:lng é certain perind of tim then & domn:lnsion merehant ‘?’  |

” vaha.ll be required to rena.er an sccount of saJ.es, shmrin,g the m‘b
) a.vera.ge paolfeturn on ea.ch size and{or gra.de fmm ssles mnd.e anﬂ "

information as req,uired in Section 1271 o:E the . Agricultura.l ﬂade

Every comiasion merchant sball reta.in a oopy of all remr&ﬁ

covering each transaction, far & period ‘of one yea.r fram the da.te" '

thereof, which copy ghall at all times be availa'ble for, and open __'
1 & the mmmma inspaetion of tueaiuetbrm he: o6
o '.‘*’.,.*f \,

2y




or suthorized representative of either. In the event of any dispute
or dlsagreement between a consignor and a commiseion merchant aris-
ing at the time of delivery as to condition, quality, grade, pack,
quantity or weight of any lot, shipment or consignment of farm
producte, the department shall furnish upon the payment of a reason-
able fee therefor by the requesting party s certificate establishing
the condition, gquelity, grade, pack, quantity, or welght of such
lot, shipment or consigmment. Such certificate shaii-bke-pripa-faeie

evidenee 1is admissible in all courts of this State as se-~tke-weeitais

$bhervesf evidence of the truth of the statements therein . The burden

of proof shall be upon the commission merchant to prove the correct-
nesg of his accounting as to any transaction which may bte questioned.

Every dealer must pay for farm products delivered to him or it
at the time and in the meamner specified in the contract with the
producer, but if no time is set by such contract, or at the time of
said delivery, then within thirty days from the delivery or taking
poseession of such farm products.

No claim may be made ae against the seller of farm products by
a dealer or cash buyer under this chapter, and no credit may be
sllowed to such dealer or cash buyer as against a producer of farm
products by reason cof damage to or loss, dumping, or disposal of
farm products sold to sald dealer or cash buyer, in any payment,
scoounting or settlement made by sald dealer or cash buyer to sald
producer, unless said dealer or cash buyer has secured and ie in
possession of a certificate, issued by an agricultural commissloner,
county health officer, director, a duly asuthorized officer of the
State Board of Health, or by some other officlal now or hereafter

authorized by law, to the effect that the farm products involved
45.



have been damaged, dumped, destroyed or otherwise disposed of as
unfit for huran consumption or as in violation of the fruit and
vegetable standards of the Agricultural Code as contained in
Division 5, Chapter 2 thereof. Buch certificate will not be
velid as proof of proper claim, credit or offset unless 1ssued
within twenty-four hours of the receipt by the dealer or cegh

buyer of the farm products involved.

COMMENT
The second :gentence from the end of the second paragraph of Section
1272 apparently is intended to provide an exception to the hearsay rule.

The gsection has been revised to make this clear. gee the Comment to Section

751 which discusses the effect of Commercial Code Section 12G2.
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SEC. « Section 1272.5 of the Agricultural Code is amended
to read:

1272.5. Any sale of farm products made by a commission merchant
for less than the current market price to any person with whom he has
any financial connection, directly or indirectly as cwner of its
corporate stock, as copartner, or otherwise, or any sale out of which
gaid commission merchant receives, directly or indirectly, any portion
of the purchase price, other than the commission named in licensee's
application or in a specific contract with the consignor, shall be
prima faclie evidence of fraud within the meaning of this chepter,

This presumption is a presumption affecting the burden of proof.

No commission merchant, dealer, or broker who finances, lends money,
or ctherwise meskes advances of money or credits to another commigsion
merchant, dealer, or broker may deduct from the proceeds of farm
products marketed, sold, or otherwise handled by him on behalf of or
for the account of the commission merchant, dealer, or broker to whom
such money, loans, advances or credits are made, an amount exceeding
a reasonable commission or brokerage tomether with the usuel and
customary selling charges and/or costs of marketing, and may not
otherwise divert to his own use or account or in liguidation of such
loens, advances or credits the meneys, returns, or proceeds accruing
frem the sale, handling or marketing of farm products handled by him
on behalf of or for the account of the commission merchant, dealer,
or broker to whom or for whom such loans, advances, or credits are

made.

COMMENT
Section 1272.5 creates a rebuttable presumption which has been classified

as a presumption affecting the burden of proof, Thus, when the facts that
h7-



give rise to the presumption have been established, the commission meyrchant
has the burden of proof to show the absence of fraud. See Evidence Code
Section 606. Concerning the effect of thig presumption in a criminal
action, see Evidence Code Section 607.

This presumption is classified as a presumption affecting the burden
of proof in recognition of the fact that a commission merchant serves in a

fiduciary capacity. See Raymond v, Independant Growers, Inc., 133 Cal. App.2d

154, 284 P.2d 57 (1955). See also Section 1272 which provides that the
commission merchant has the burden of proof to prove the correctness of his

secounting as to any transaction which may be guestioned.

-L48-



SEC, .« Section 1300,3-2 of the Agricultural Code is amended
to read:

1300.3-2. (a) Oral evidence shall be taken only on ocath or
affirmation.

(b) Each party shall have these rights: To call and examine
witnesses; to introduce exhibits; to cross-examine opposing witnesses
on any matier relevant to the issues even though the matter was not
covered in the direct examination; to impeach any witness regardless
of which party first called him to testify:; and to rebut the evidence
against him. If respondent does not testify in his own behalf he may
be called and exemined as if under cross-examination.

(c) The hearing need not be conducted according to technical
rules relating to evidence and witnesses. Any relevant evidence shall
be admitted if it is the sort of evidence on which responsible persons
are accustomed to rely in the conduct of serious affairs, regardless
of the existence of any commeon law or statutory rule which might make
improper the admission of such evidence over objection in c¢iwvil actions.
The rules of privilege shall he effective to the same extent that they

are RevW-er-hereafter-may otherwise required by statute to be recognized

" én-eivil-mebtiens at the hearing , and irrelevant and unduly repetitious

evidence shall be excluded.

CCMMENT

The revision of the last sentence of Section 1300,3-2 1s necessary

because, under Division 8 (commencing with Section 90C) of the Evidence Code,

the privileges applicable in some administrative proceedings are at times

different from those applicable in civil actions. As revised, the last

sentence of Section 1300.3-2 conforms to the last sentence of Govermment

Code Section 11513 {State Administrative Procedure Act) as revised in the

act that enacted the Evidence Code.

-hg-



SEC, . Section 1300,5 of the Agricultural Code is amended
to read:

1300.5. (a) BEvery processor other than a licensed winegrower
who purchases farm products from the producer thersof on a packout
basgis shall promptly upon completion of said processing inform the
producer of the reaulis obtained, and in so doing shall account fully
end completely for the entire weight of the farm product so received
from the producer.

Where a specific grade or quality is a condition of a packout
basis contract between producer and the processor, such grade or
quality skall be determined at the completion of said processing by a
state or federal agency duly authorized to determine said grade or
guality, and the certificate issvwed in conpection with said inspection

shall be prime-faeke received in the courts as evidence of the grade

or condition or both of the finished product,

Every contract between a processor and a producer covering the
purchase of farm produets on a packout basis shall, in sddition to
designating the priece to be paid for the speciflic grade, designate
the price to be paid for any other grade into which the farm product
is processed as determined by inspection of the finished product by
a duly authorized state or federal agency.

(b) Every processor other than a licensed winegrower who receives
farm products from the producer thereof for processing on a consigned
basis shall promptly make and keep a correct record showing in detail
the following with reference to the processing, hamdling, storage, and

sale of saild farm products:

-50-~



(1) The name and address of the consignor,

{2) The date received,

(3) The quantity received,

(4) The size or sizes of the containers into which the finished
preduct is packed,

(5) The grade or grades and quality of the finished product.

(6} The price or prices obtained from the sale of the finished
product.

(7) An itemized statement of costs and charges paid in conmection
with the processing, handling, storasge, and sale of the farm product,

(¢) Vhere the processor has entered into a written contract with
two or more owners or consignors, which contract provides that the
returns for the farm products handled and sold for the account of such
owners or consignors shall be pooled on a definite basis as to grade
or quality, or both, during a specific period of time, then the processor
shall render an account of sale showing the net average pool return on
each grade and quality from sales made, showing in detail all charges
in connection with the handling, processing and selling of such farm
products, and the processor shall keep a correct record of such sales
and charges.

(d) Every processor shall keep accurate books and records showing
the nemes and addresses of all producers selling and making delivery
of farm products to him, including the dates of deliveries, the quantities
thereof, and the agreed price to be paid therefor, and if no egreed
price has been arrived at, or a method for determining the same agreed
upon, then such agreed price shall be considered the value of such
products as of date of delivery. For the purpose of ascertaining such

-51-



value and in additisn to other evidence, reference may be had to
price gquotations from the federal-state market news service.
Accurate grading and weight recelpts bearing the date thereof shall
be given by all processors to each producer, or his agent, upon each
and every delivery, such receipt to bear the name and address

of the producer and the name of the processor. Not later than five
days after demand the processor shall give to every such producer

80 requesting a full and complete statement of such producer's
account, showlng the entire quantities of products delivered by him,
the grades thereof, and the amount owing for every lot and for the

whole thereof.

COMMENT
Th= second paragraph of Section 1300.5 has been revised to make it
clear that this paragraph states an exception to the hearsay rule. It is not
clear whether this paragreph was intended to provide not only a hearsay
exception but alsc a presumption. See 12 OPS, CAL, ATTY, GEN, 102 (19h48).
Under the revised section, ho presumption exists, but the certificate is
evidence upon vwhich the trier of fact may base its findings. But see the

Comment to Section 751 which discusses the effect of Commercial Code Saction

1202.
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SEC. . Section 4135 of the Agricultural Code is amended
to read:

4135, The sale by any retail store,. or manufacturer or
distributor, including any producer-distributor or nonprofit co-
operative assocation acting as a distributor, of milk, cream, or
dairy products at less than cost is an unfair practice. Cost as
applied to manufacturers and distributors, as used herein, shall
mean the cost of raw product, plus all costs of manufacturing,
processing, handling, sale and delivery, including overhead costs}
and cost as applied teo retail stores, as used herein, shell meen invoice
or replacement cost, whichever is lower, plus the cost of doing business
of such retail store. "Cost of raw product," in the case of market
milk and market cream, whether or not such market milk or market cream
is used in the processing or manufacture of dailry products, shall be
the applicable minimum price therefore, if any, payable by distributors
to producers pursuant to siabilization or marketing plans in effect under
the provisions of Chapter 17 {commencing with Section 4200) of Division
6; provided, however, thait the foregoing definition of "cost of raw
product," as applied to sales on a bid basis to public agencies or
institutions, shall be applicable only to market milk or market cream
utilized for Class 1 purposes, as such purposes are defined in Chapter 17,
Division 6 of this code. Evidenee Proof of cost, based on audits or
surveys, mede in accordance with generally accepted cost accounting
procedures, shall constitute prima facle evidence of such cost at the

time of the commission of such vieclation., This presumption is a

presumption affecting the burden of proof. The director shall establish

-53-



by rule and regulations pursuant to Section 4143 the proceduves which
shall be considered as "generally accepted cost accounting procedures. SN
Such prdgedurés are those found by the director to accurately :
det_erﬁine actual costs, . |
- COMENT

The presnmptmn created by Sectlon 1&135 is classified as a presmptien

ai‘fecting the burden of proof because the mfomatmn as to cost 15 partieula.rlyi'z
) mthin the lmowladge of the person making the sale. Thus, the person making
: the gale ha,s the burden of‘ proof to prcwe that the cost is lower tha.n the-
, cost based on audits or surveys, made in a.ccorda.nce with generally accaprteﬂ.
cost acccunting procedures. See Endence Code Sectlon 606 |
| then Section 1&35 is applica‘ble in & criminal case, the presumption
arises only if the facts that give rise to the presmp‘bion ha.‘\re ‘been : -' _, . : ‘
found. or otherwise established beyond a reaspna‘ble &oub‘b and in such ca.ae, ‘»
the de.f‘er_ldant need 'only raise a reasonablg doubt a8 to the existence of
the preSumed f‘aet. See Evidence Code Sect:.on 607, Ina civil casg, the |
- defendant would haﬁ to prnve that the presmned fact. does nbt axist by 'l:.he
'prepond:erance of the ev:.dence unless an a.ppl'lcable statute requires ‘a

4 dz.fferent 'bu.rden. ‘See Ev:.dence Code Sectmn 115.

S




SEC. » Section 4148 of the Agricultural Code is amended
to read: | |
4148, Prices filed pursuant to Section hlh? shall be made . in _%
such offlce of the director as he shall daaignate. Such prices
shall not became effective untll the seVenth day ﬁfter filing
Eviaenee Proof of any sale of or offer or. agreement to sell sunh
- market milk, market oream or dalry'products by a- distributor at less
._;than the prlces theretofbre filed wzth the director by sueh distr1butor
Ipursuantrto the pr0V1810nS of this artlcla shall constitute prlma

'facie prsef evidence of & v1olatlan of this artlele. This

_‘is a.presqggtion affectlng the burden cf prcof. Offers and agreemsnts

(:' }:7‘ - arrto sell as ased herein, shall 1nc1ude ‘offers and agreements which are - :
| | condztional, or which shall bchme-effEOtiVE, upon the filing theree3-f ‘
‘after of amenﬂed prices by the distributorymaking such offer. Uﬁch‘l
: receipt of such fillngs or amendments, the alrector shall forthwith
' _date, file and index the same in such manner that the infermatlon
| therein - contalned shall at all tlmes be kept current and be -readily
avallable to any 1nterested person desiring,to'inspectzthe samsi Aqy,'r
: other dlstrlbutor in the marketlng area may meet any such prices so
| filed; provided, that- such dlstrlbutor ghall file with the director a e
scheduls of 9rices not exceedlng the prices 50 met by him within Eh hours :“

after meeting the same..

COMMENT

(:' . The presuption created by Section 4148 is classified as & presimption

affecﬁing the. burden of procf in order that the person who makes a sale ‘or’




the director will have the burden of proof to show that he came eithin a
provision of law authorizing such seie or agzjeement or offer to sell. $ee
Eﬁdence Code Section 606. Since the circumstances just-ifying th'e‘ sale,
agreement or offer to sell are kncwn to the d:.stra.butcr and . might not be o
anm to the directcr, it is apprcprlate that the burden of ehcwing that the B
= Ba.le, agreement, o cffer was a.uthor:.zed 'by la.w 'be placed on the ﬂistrzbutor. ,
l " When Section 4ik8 is appl:.ca.ble in a criminal case, the presmption |
arises only if the fa.cts that g:we rise t5 the presumption have 'been fnun&
or othemiee esta‘blishea beyond a reasonable dcubt and, in such, case, the c :
L : defendant need «cnly raise " reesona‘ble dcubt as to the exa.stence of the N
| presued fact,  See Evidence Code section 607, In a civil ‘cdse, the |
7 ( | , | defendant would have to prove ‘that the presumed fac‘t dces not exist by the
| preponﬂerance -of the ev:.dence unless an a.ppl:‘l.ca.ble statute requires a. differeﬁb

burden._ See E\ridence Code Section 1_1.5. _' '




'§ 4385, Consmaraﬂan of sconomlc Factors
In determinlng minimum wholesale and mininum retail prices for fuld milk or
fluld ereity, or hoth, for any markeiing wrea, the diveetor shadl tnke into considera-
thont the foilowing econmule factors operative i such marketing area fn addition to
othor mnttors required by this chapter {o be taken into consideration by hlim:
(a) The guantities of Juid milk or tuld eress, or both, distributed In sucl: marknt-
ing areea. .
1) The guantities of .ﬂuid milk or flufd creawn, or both, normally requimd by CoG-
sumers in such marketing area.
(e} The estimated purchasing power of consunwrs in suell marketing aren.
(&) The cost of Muid mitk or ﬂulu cieanl, 6r both, in such marketing area o dls-
- tributors ang retail stores, which in all eases shall be, respgetively, the nrices paid
- by distributory to produgers and the minimom wholcsa!e Driveg, As mbllshed pnr-
i Sugat to thls cbapter
| . () The reasonabiy necossary nost of hendling flutd milk or fluld cream, or botkh,:
. i Ineurred by dlatribotors, Ineluding all costs of hauling, processing, scliing ang de-
Hvoring and ressonablc refnrn on necessary eapltal inveatment, Tor ench of the aeve

eral methods of distelbution used In snch murket]ug ares In aceompilthpg sueh

auiing, processing, sefting and delivery, e:&cludmg costs which are not reazsonably
necessary to cfllcient operntion, ay sueh costs are doetermined by impartial evat sur-

. veys, o uxamination of the books and reeords, or both, of ail, or stich portion of the
sdtstelbutors In such marketing area ns ore ressopnbly determined by the director -
to be suiticlently repeesentative to indicate the rensonably necessary edsts of suflh
-elent efticlent distribution for such murketing area, :

if) The catimated amonnt of the nvallable eapacity for-protessing v dismbutlng
‘Bujd milk or fuld cecmun, or both, of distributors An-such. inarketing area nnd the e
thnated extént to whicl such aveiinble capacity Is being used by such distributord,
{g) The reasonably necessary eost of handiing fuid milk or flukd erenm, or both,
“Ineurred by retall stores, ax such costs are detormiied by hopartiz? eost survays, or

examination of the hooks nnd revowls, or both, of sueh portion of the rotall stores =

I such marketing area -pa are reasonably dotennmed by the director to be suill-. -
‘elently representative fo Indleate such costa of nll retull storey in sueh marketing
aren.  In determining suveh eosts hucurred by retul) srores handiing commedities fn
ndditlon to fukd milk of Hold erenm, or both, the dircetor shail deterinlne the cost
of dolng business for each socl represcgtative retall store and Por such purpose
“ghall conglder at! costs and expensos of doing business Including deprecintion on in-
- ventory nnd L-quipment In the plmonce of satlsfactor; ev! 1he contrary, the

A A et

Enine percentage L] the cost of dolny- bnalness of guéh rctnfrstore In muductmg fts .
. phtire bnslhnesa, ms nm-.-mlud Stnfs, ]M €. 1310, P 281 % T) —
et i aan e e .

¥ REVISION NEEDED
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. SEC. « Section 5551705 the Agricultural Code is amended
to-fead: | | _
5551. The Celifornia Table Grepe Conmission shﬁll'beranﬂ is

hereby declareﬂ anq created a corporate body. It shall have the
pover tﬁ sue and be sued, to contract and be contracﬁed‘with, and _ i_l i;gw
to have and ﬁogseas all of the poﬁeré‘of a corporation. It shall |

_adcpf a cpzporéte seal. Copies of its proceedings, records and =

' scts, when certified by the secrstary and authemticated by the
corporate ;eal, shall be admissible in'evidence_in all courts_bf{
- the State j-amd-shaid-be-prima-facie as evidenceiqf’thé truth of &11w 

statements therein.

The last sentence of Section 5351 is appérenﬁly 1nt$nded_£o ?;c?iﬂe
an éxcéption tc the hearsay rule and the best evidence rule. The senﬁenég

has been revised to make this clear.
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EXHIBIT II

l:hract from 12 California Attorney Ganeral'a Opintons 102-106 (194:8)
Opinion No, 48-184—August 29, 1948

,SUBBCTs TOMATO INSPECTION CERTIFICATES: Cmiﬁumlmadbytm
Iospeceor Upon Delivery of Tomnroes for Canning I Prima Pacle Bvidence,
mhmconmveuyaewml’rodummdm of Faces Required by
. Stazuee o Be Shown in the Cerrificate, ' , '

M by: DIRECTOR OF AGRICULTURE

Opinion by: FRED N. HOWSER, Attorney Genenal.
Pl M. Joseph, Depury.

TheDlmOngnuﬂmhumhmimd:hefolb-iq;m

hamﬁaumwdpummﬂnpmh,mvhmiddnw-
Code indicuting that & loc of canning tomatoes les with e standards set
up in that chapter prima facie evidence of the of sach sometoes in a
controversy berween dhe producer and processor?

The conclusions reached are summarized as follows:

UMNUMMMMMM&M(WI”}WI”&
Code of Civil Procedure) such cestificate is adimissible, if relevant and properly’
idenrified, upnmﬁueﬂdmofﬁebmnqumdhmnhmm
in the cercificate.

_ ANALYSIS L

Chapter 1, Division 5 of the Agriculrursl Code, compeising sections 761
w 767, inclusive, of thar Code, sets up standards of quality for ommsoes delivered
for canning purposes. Provision is made in section 762.5 doe che ingpettion of the
tomaroes at the time of their delivery © the cannery, If found t be swhetendard, &
.rejection order is issued by the inspector. 'Whese the tamawmes-aze fouad 20 con.
form to the standaxds established by the chapeer, the inspeceor, in the nane of -
che Directar of Agriculrure, is required 1o imne s comtifioate showing che per-
centage of the tomatoes in the lot which are suimble for canning posposes, the
percentage of tomasoes in the lot not complying with the several quality seandacds
set up in the statuce, percentage of the delivery sultable for canming purposes and
d:epemmmge“mﬂ-aohmd'nnd"&iﬂymﬂ-dﬂud‘sthme’mmw
in section 762.

Thequﬁumdoumtmnanrdehmunlﬁnutfumh‘m‘
as co which a rejecrion order has been issued bux is with reference w certificases -
issued covering lows or loads found muicable for canning purposes. Controversics
often arise between the producer and the canner in which it becomes imporoune to
esublish the condition of the comames at the time of delivery, These differences
mybumedwmbbudhplmmdmuhunﬁupmdinphm
a hearing is a matcer of right.

nxeqwsunnuwhethcrdwm;ﬁcmamnduptmhmmdenum
such cours acticns or adminiseracive hearings involving the grower and. canner,
ddwfnmnquiredbymm?mwbeﬁﬁmhmhmmm
10 the coadition of the romames.

There is 0o peovision in the Agricultural Code specifying the cxtent w0 which
canning tomato inspectioa certificates shall be admissible as cvidence not is there
any gencral provision in that code moking inspection cerificuoes sdmissible a3
evidence of the facs required to be set forch in such cenificases. Thie peovisions in
m:mw.thmmmmwm&wmm
the cercificates ismed as.the resule of such inspections shall be sdmissible in evi-
dence, ¢.8, shipping point inspecrion certificares (sec. 751) and rejection cerdi-
ficates under the Fruit, Nut and Vegomble Smndardization Act (sec. 782), Sim-
:hﬁywdcﬁumtbeAgrmlxmlCode,:bmummmpmiﬁonapmdy
making inspecrion certificares in general admissible in evidence.

Basicaily, such certificares are hearsay evidence. Hearsay evidence a8 & gen~
cral proposition may not be used in & court 1o prove a matter in isve. In sdmin-
istrative hearings in which o hearing is a matoer of right, bearsay evidence may be




recnvedby:hebonrd,commtssmnorofﬁuermnducungthehmmgmexpkw
tion of other evidence bue, unless an applicable starute provides 1o the coacrary,
hearsay evidence alone will not sustain o finding or an order on an issue mised
in such administracive proceeding { Walker, v. City of San Gabriel, 20 Cal, 2d 879).

The rule of evidence precluding the use of hearsay is subject co many ex-
ceptions, some of which are vague in pracrical application. The issues inwolved,
the availability of ocher evidence and a multitude of other considerations come
inco play when considering these exceptions, One exception o the “hearsay rule”
is ser forth in secrion 1920 of the Code of Civil Procedure in the following lan-
guage: - '

“Entries in public or other official books or records, made in the
performance of his duty by a public officer of chis State, or by another
perman:hcpcrfommoeofadutyspccmﬂycngmmdbthmprm
- facie evidence of the faces stated therein.”

InSWxgmoceonEvidcme?M,tbcdisuncdonismadebctwmmdom
byodﬁuumdmdepuuumulnngmamdbemgkeprby:heoﬁmofﬁn
facrs connected with such act and the sinsation where an official, cervificate is given
by the officer or his deputy 0 an interested party wherg the, results of the act are
not made a matter of deparmmental record. The reluctance of courts 20 sdmit such
certificates is commented upon in that work snd explained on the basis that the
courts believe that where an official record is maintined of the act done there are
mnfegwdsmﬂwmncyofthempmthnnlfawﬂﬁ@mfs furaished
0 & private person without mcorpomtmg the results in a register, cpmpil:mn,
docket or the like. Pethaps o liberal mtcrprctamn of section 1920 of the Code
of Civil Procedure would make the canning tomato inspection cortificarcs issued
under soction 762.5 of the Agricultural Code admissible ns prima-facie evidence
of the facts required 10 be set forth in such cercificazes. (See Amras v. Empire Star
Mines Co., Lid,, 17 Cal. 2d 213; Davis v. Standard Rice Co. {Tex. €iv. App.) 293
8. W. 593; Grant 9. Fisher Flowring Mills Co., 190 Wash,, 356, 68 Pac. 2d 210; 52
Corp. Jur. Sec. 502}, However, as a practical marter, it would be unsafe to rely upon
section 1920, Code of Civil Procedure, alone in presenting an issue as to the con-
dition of the comatoes at che time of inspection.

Another exception to the bearsay rule makes entries in books of account ad-
missible in evidence under a variety of circumstances and subject ©© many qualifi-
catiens, To get away from the restrictions, (Loper v. Morrison, 23 Cal. 2d 600, at
508) secrions 19532 1o 1953h of the Code of. Civil Procedure, known »s the "Uni-
form Business Records as Evidence Act™ was adopred in 1941, By this statute, the
.scope of the actount book exception to the hearsay rule was considersbly widened,
. noc only with respect to the manoer of introducing the records but with respect
to the ypes of documents chat may be intoduced. .

Section 1953f of the Code of Civil Procedure provides:
"A fecord of an acx, condition or event shall, in so fac as relevant,
be competent evidence if the custodian or other qualified witness tescifies

-~
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ro its identicy and che mode of its preparacion, and if it was made in the
regular course of business, at or near the zime of the ace, condidon or
evenr, and if, ia the opinion of the court, the sources of information,
merhod and rime of preparation were such as w justify its odmission.”
Scction 1953e provides: ,

“The werm ‘business’ as used in this article shall include every kind
of business, profession, ocoupation, calling or operation of institucions,
whether carried on for profit or not.” .

We belicve char a certificaee disclosing the results of an inspection of omatoes

cntering a cannery is a documenc made out ia che course of business operations as
the wem "business” is defined in section 1953¢ of the Code of Civil Proceduse,
despite the fact chat a represenrative of the Director of Agriculture exccuces the
cercificate and not a represencative of either the producer or canner, (Gasier #,
Claggest, 65 Cal. App. 2d 836). The Uniform Business Recoods as Bvideace Act,
section 1953 - 19334, Code of Civil Procedure, would appear 10 have the effect of
expanding the official records exception to the hearsay rule, as codified in secrion
1920, Code of Civil Procedure, as well as widening che scope of admipsibiliry of
accouning recards. ’

Under diis act the following are examples of documents that have been held
0 be admissible as evidence: hospital recoeds showing the' tréiement given w 2

“patienc (Loper V. Morviton, 23 Cal. 23 600; Carney v. RXD. Ridio Pictwees, Ins.,

78 Cal. App. 2d 639); an affidavic of service of a socice signed by a process server
in the presence of an amorney and placed in his files but noc potarized, the process
scrver having died before the trisl, (DeHars v, Allen, 26 Cal. 2d 829); 2 superin-
tendent’s book showing hours worked, materials used and their cose: {Argmas v.
National Suporior Co., 67 Cal. App. 2d 763) ; a disability dischasge front the Naval
Reservg (Gusser V. Claggeis, 65 Cal App. 2d 636); o prove the amouat of oil
produced on Jeased premises: a pumper's daily gauge repocrs, his record book of
oil sold, and crude oil invoices of purchasers stating the amount of oil received
{Doyle v. Chicf 03l Co.,, 64 Cal. App. 2d 284); faundry delivery tickeos { Owbiond
Culifornia Towel Co. V. Zanes, 81 AC.A. 399); business machine billing sheers
Thowspson v, Masbado, 78 Cal. App. 2d 870); & time card 1o show that a witness
was at work and not at a dinoer party at the cime in question {People v. Richerd-
ron, 74 Cab. App. 2d 528) and o smrement showing an itesnized account of aid furn-
ished indigents by a councy {Brows v. Lor Angeles Counsy, 77 Cal. App. 2d 814.)

It appears chat the canning romao inspection cercificaces would be admissible
in evidence under this recent legislation However, the matver of their admissi-
bility is co a grear extent within the discretion of the trial court and such courd’s
discretion will not be disturbed on appeal in the ahsence of an sbuse of such dis-

© cretion (Sce: Dacw v. Goldner, 77 Cal. App. 2d 332).

Even under chis statuce a foundation mwst be laid for dhe ineroduction of
the cersificate. "The custodian or other qualified witness” muse cescify “oo jts idene
tity and the mode of its prepancrion.” {Lasbringer V. Moors, 31 AC. 501, 513).
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.Apparéntly it would not be necessary to call the inspector as & witness, Someone
else from the State buresw administering the law pursuant to which the inspec.
tion was made who had knowledge of the genesal procedure ‘followed in making
the inspections asd who was familiar with the certificate forms used by the inspec. -
cors and the manner che same were usually filled our would be qualified ro cestify

" to chese faces and chen identify the particular inspection centificate ss ope of the
forms s0 used and further identify the handwriting and any signature, initials or
ocher identifying mark of the inspector who filled out the cerdificate. (Loger v.
Morvison, 25 Cal. 2d 600; Doyle ¥, Chisf Ol Co., 64 Cal, App. 2d 284),

Whether or not any particufar trial coust would admit the certificate in ovi-.
denck we cannot predict, The matrers in controversy, the svailability of the ing
mmmﬂfyhmandmnnym!mfmumlgh:mﬂucnee:hemdandccm
.Mmqnnmd.thetmlcmrthungrmdcgmcoﬁhnmdemdecﬁdinsupm:he
odmimibilicy of such evidence. iy b

. The marcer couid be made more cersain by the adoptin OF sppcopriate Jegis-
" Iation expresaly providing for the admission of the certificates e prima facie evi-

" dence of the informarion required to be placed thereon. _

. In sny event, the cerificaccs after their admission in evidence would be sub-

fece o sebuttal by ocher evidence of 3 contrary namee and it is impossibl¥ vo fore-

mmwﬁgh:wouubegmnwnwdﬁmmmypmkularmw&nypu-'
C © tiuler inl coure. -

- &wmﬁﬁeﬂuﬂh&mﬁm&mmma&mﬁﬂﬂehwﬂuxzh
- u trial court or sdminigtoarive hearing as prima facie evidence of the facts required
by section 762.% of che Agriculrural Code o be included in such cestificae “if in
the opinion of the qours, the sources of information, method and time of prepens-
tion were such as to jusify its adenimsion” (CCP. lﬁh)ﬂwmﬁhﬁdn-
. tion were adopred o sccomplish shis result with respect 0. this
dwﬁﬁme.mmlndwbaﬂmwmbeppmmeuhm'duthM
to & trial coure as evidence will be eliminated,
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EXHIBIT IIX

Extract from 21 California Attarney Gencralts Opinions 171-172 (1953)
' Opinion No. 52-84—April 24, 1953

SUBJECT: EGGS in possession of a dealer who sells €ggs in the shell, and who
also has & breaking plans, are nor subject to rejection where they contzin
any inedible eggs {less than five per cent) whe:esuchegg;m to be used
for “breaking out™ purposes :

Requesied by: DIRECTOR OF AGRICULTURE.

Opinton by: EDMUND G. BROWN, Atrorney General,
W. R. Augustine, Depuey.

The Dizector of Agriculure has asked to be advised whether eggs in posses- -
sion of a dealer who sells eggs in the shell, and who also has a bresking plant,
are sobject to rejection if chey connain any inedible eggs (less than five per cent)
aad are 10 be used for breaking out purposes.

Our conclusion is that such eggs are pot subject to rejection.

ANALYSIS

The p:mcxpal provisions of the Agricultural Code whtch afe &, 0
this situarion are the following: '

_ "1101. {g) ‘Eggs’ mean egge in the shell from chLCkens, tuckeys,
ducks, geese, or any other species of fowl”
“1101.1 {g) 'Dealer’ means any person who contracts for or obtains
from the producer thereof or any other dealer, possession or conuol of
" aoy eggs, for the purpose of sale to another dealer or renailer.” o

“110%. It is unlawiol w prepare, pack, pl:u:e, deliver for shjpm:nt,
deliver for sale, load, ship, trassporr, or sell in bulk or in containers or
subcontiners eggs:

"{d) Thar ate or contain inedibles and which are not denatured,
provided that not 1o excced 5 per cent by count of inedibles shall be
permitted when epgs are going o a dealer for candling and grading”

“1105. It shall be presumed from the fact of possession by any
person, irm or corpornnon engsged in the sale of cggs that such eggs
are for sale” .
In addition to the foregoing provisions, Sections 1142, 1142.1 and 11422,

among others, were added 1o the Code in 1951 (Stars. 1951, Chap, 1532, Sec. 4).
Section 11422 provides for cgg breaking cstablishments and sets forth cermin
standards and regulatory provisions relating o such establishments. Sections 1142
end 1142,1 require persons engaged in egg breaking to be licensed by the State
Deparument of Public Health,

* There is nothing in the Code which would prohibit 2 dealer as defined in
Secrion 1101.1 from also operating an agg breaking establishmenc. It i true chac
Scction 1103 provides that "Ic shall be presumed from the fact of possession by
any person, fiem Or corporation engaged in the sale of eggs that such eggs ase
for sale.” However, thar section must be zead in connection with Sections 1142,
1142.1 and 11422 above mentioned which clearly contemplate that a persop, firm
or corporation would have in its possession eggs for breaking out purposes and
which therefor cbviously would not be for sale as eggs. The presumption con-
tained in Section 1105 must be held o be a_rebuttable cne. In cur opinion, that
presumption would be rebueted by a showing that the dealer was licensed to
operate an egg breaking establishment and char the eggs, or 2 certain lot of egps
in his possession were, in fact, not for sale as egps but wete intended for breaking
cut purposes in the egg breaking establishment,

Answering your spccs,ﬁc question, it is our view that egge in possession of
& dealer who sells eggs in the shell, and who also has 2 breaking plant, are not
subject ¢o rejection whese they contain any inedible eggs (less than five per cent) .
where such eggs are 10 be used for "breaking out” purposes.




EXHEBIT IV

Bxtract from 17 California Abtorney General's Opindons 154=-156 (1951)
Opinion No. 51-73—April 20, 1951 '

SUBIECT: FRUITS, NUTS, VEGETABLES: Mete possession of, in bulk or io
containers pot con” cming to requirements of Agriculteral Code is not viola-
tion of sections 784 or 785 of said code, but such possession may shift burden
of proof to possessor to establish that possession is nor for purposes forbidden

. by those sectioss.

Requested by: ASSEMBLYMAN, 73td DISTRICT.

Opinion by: EDMUND G. BROWN, Aworney General
W. R. Augustine, Depury,

Hon. L. Stewart Hiockley, Member of the Assembly from the Seventy-third
District, has asked vs to review sections 784 and 785 of the Agriculrural Code, In
this connection he has asked whether the mete possession of fruits, nuts or vege-
tables packed in violation of the code constitutes a violation of said sections, or
eicher of rhem.

Our conclusion is thar mere possession standing alone does not constiture 2
violation of either section 784 or section 785 of the Agricultural Code, However,
those sections must be read in connection with other sections of the code and par-
ticularly section 830 in arder to determine whether and upder, v.ha: circumstances
& violation of section 784 or 785 occurs.

ANALYSIS

Section 784 of the Agricultural Code reads as follows:

“It is unlawful to prepare, pack, place, deliver for shipment, dtliw:r

for sale, load, ship, transport, cause to be transporeed or sell any fidits,

nucs or vegetables in bulk or in any container or subcontainer unless such

fruits, nuts and vegerables, and their continers, conform 1o the pro-

visions of this chapter.” Ca

Section 784.1 makes it unlawful to prepare, pack, deliver for shipment, etc.
“a deceptive pack . . . of fresh or dried fruirs, nuts, or vegetables.”

The sectibns immediately following prohibit mislabeling, the making of false,
deceptive or misleading stazcments or representations, moving fruirs, etc. with a
warning tag or nctice affixed <xcept under written permi, etc.

Section 785 provides in subdivizion {a}) theseof that:

_ “Any fruits, nuts o: vegeiables, packed, stored, delivered for ship-
ment, loaded, shipped, o: being eransported or sold in violation of this
chaprer, together with their contajners, are a public nuisance and shall
be beld by the person in whose possession they may be and shall not be
moved from the place where they may be, except upon the wrirten per-
mission or upon the specific direction of an enforcing officer.”

Subdivision (b) provides for a warning tag to be affixed to such nuisance;
notice to the packer, owner, or any person in possession of such fruits, auts or
vegetables to recondition or remark the same. Upon failure to do so within rweney-
four houss, the enforcing officer may seize and dispose of all such non-complying
friits, nuts or vegerables,

Subdivision (c) provides for condemnation and destruction or conditional .
release of such non-complying fruits, nuts or vegetables.

Subdivision (d) relates to the jurisdicdon of various courts in actions arising
under said section 785 and subdivision (e) provides thar it is unlawful o fail o
comply with the directions of any officer relating to the disposition of such fruits,
nurs or vegetables or with any order of court respecting the same.




Nothing in either section 784 or 785 makes mere possession, as such, 2 vio-
lation of the code. The latcer section merely sets forth the condition uoder which
non-complying fruits, nuts or vegerables with their containers shall constitute a
public nuisance and the procedure for abating the same.

Under sections 784 to 784.9 possession as such is not made ualawful. How-
. ever, if the person in possession of fruits, aues or vegetables and their containers
which do not conform 1o the provisions of the Chzprer (Chap. 2, Div. 5}, pre-
pated, packed, placed, delivered for shipment or did any of the other thines set

forth in those secrions, such action would be unlawful. In other words, it would
be the doing of the things forbidden by those sections and nor the mese possession
which would be unlawful

That mere possession as such wos not intended to be valawful would appear
to be evident from the provisions of section 830 of the Code. Thar secrion pro-
vides as follows:

“Fruits, nues, and vegerables, of the kinds specified in this chapeer,
if not wrapped or packed, are exempe from the standards established in
this chapter when being transpocted or delivered to che destinations and
for the purposes hc:em set forth, or when prepared Imdcd shipped, or

~ sold under the following conditions: .

{a} Trom a packing plant which has not prope: or adcqu::te facili-
ties for processing, grading, packing, or reconditioning, to another pack-
ing planc within the State which has sach facilities:

{b) To 2 by-product planr within the State for commerc;al pm-

~ cessing, preserving, or manufacture of -by-produces for resale; prm;,r\d;:d
* that dates are not exempr from the seandards established by Section 798

of this code, except when being transporred or delivered (a) w 2 dis-

tillery for the maaufaceure of brandy or aleohol; or (b)Y to any person for

the production of any product which is not for human consumption;

(e} To a feed yard within the Seate for livestock feeding purposes;

{d} To a dumping ground or waste disposal plant within the State
for disposal;

{e} From the orchard or field where they were produced o a pack-
ing plant within the State for first processing, grading, or packing.”

The sections immedintely following section 830 provide for a warning norice,

disposal order, transportation permits, e, It is scif-evident that possession of
non-complying fruiss, nuts and vegembles for the purposes of seccion 830 and in
accordance with that section and the sections immediately following would aot be
unlawful ’ '
' However, as already indicated, while the mere possession of non-conforming
froits, puts and vegerables wonld not constituee a viglation of section 784, the
doing of any of the things forbidden by that section would be unlawful nnless
they fall within the exemption set forth in section 830.

In this connecrion we showld perhaps also call acention to scction 18 of the
Agriceltural Code which provides that:

“In all matters arising vnder this code, the fact of possession by the
person engaged in the sale of 2 commodity is prima facie evidence that
such commodity is for sale.”

The effect of this section would be to shift to the person in possession the
burden of proving thar the possession was for 2 lawful purpose and that the pos-
session of non-complying fruits, nuts or vegetables wes not for purposes of sale.




