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#50 6/4/66 
Memorandum 66-28 

Subject: Study 50 - Leases 

A quorum was not present when Memorandum 66--24 relating to leqes 

was considered at the last meeting. A subCOlllDl1ttee cOllsidered a revised 

recommendation, recommended that the Commission proceed on the basis of 

the revised recOlllllendation, and then suggested several changes in the 

revised recommendation. This memorandum and the attached revised recom-

mendation (pink) are based on the recommendations and suggestions of the 

subcOlmllittee. 

To aC{'O!!Ij!odate the suggesticos of the subCOmmittee, the fOrDBt of the 

statute has been modified somewhat. The scheme of the statute is now as 

to11ws: 

Repudiation of a lease 18 defined in Sectton 1951. Section 1951.5 

provides tbat.' either an eviCtion or a repudiation terminates a lease. :,'l!Iae 

purpose of Section 1951.5 is to mke it abundantly clear that a lessor cannot 

evict a lessee and still preserve the lessor-lessee relationship and a 

lessor cannot regard that relatjonshi);l as continuing after a lessee has 

repudiated the lease and abandoned the, property. Note the discussion of 

total breach and partial breach in the exce!;pt from Corbin on Contracts that is 

attached to this memorandum ae EKhibit I~.{yellov). Corbin po:Lni:s: oQt:there 

that the aggrieved party does not have the option of treating a breach ae 

a partial breach when there has been a repudiation, but the aggrieved party 

can treat any breach as a partial breach if there has been no repudiation. 

Section 1951.5 carries out this analysis by providing that repudiation always 

terminates a lease. Of course, this broad statement must be qualified in 

those cases where the aggrieved party is entitled to IIpecU'1e performance. 
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We have provided for that situation in Section 1952(b), which provides 

that a decree of specific performance nullifies the effect of a repudiation. 

Section 1952(a) provides for the nullification of a repudiation by 

retraction. 

Section 1952.5 prescribes the remedies available upon a repudiation. 

In accordance with Corbin's analysis, the right to regard it as a partial 

breach is not included. 

Section 1953 gives the remedies available upon a material breach where 

there has been no repudiation. Again in accordance with Corbin's analysis, 

we have provided here for the right to treat the breach as a partial breac~. 

otherwise the remedies are the same as for a repudiation--the same remedies 

that are available for any total breach. 

Section 1953.5 clarifies the starting date for the statute of 

limitations in repudiation cases. Section 1954 deals with personal property 

left behind by a lessee. Sections 3320- 3327 deal with the measure of 

damages. Section 3387.5 clarifie s the right to specific performance of 

leases tl:at are really purchase contracts. The remainder of the statute 

consist~ of technical amendments and provisions. 

That is the general format. Specific matters to consider are as 

follows: 

Section 1951 

The question of voluntariness in (b) was discussed by the subcommittee. 

Involuntary inability to perform a contract is usually regarded as an excu~e 

for performance but not a breach. Corbin and the Restatement both indic~+_ 

that a repudiation must be VOluntary. 

The question of communication was also raised. We believe that a 

breach is a breach, and the time the other party finds out about it relates 

to the question of remedies only. 
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Section 1951.5 

Subdivisions (a) and (b) were approved by the subcommittee subject 

to further consideration of the need for the whole section. Subdivision 

(c) has been revised to conform to the deletion of "abandonment." 

We think the section serves a valuable purpose in clearly putting an 

end to the fiction that a lessor-lessee relationship can exist when the 

lessee has no rights under the lease. 

Section 1952 

Subdivision (a) has been revised to indicate that the repudtatorcllllst 

be able and willing to perform and, in addition, this information IlIlst 

be communicated. 

Subdivision (b) has been added to provide for the specific performance 

cases. 

Sections 1952.5-1953 

The subc:OIlIIIlittee asked the staff to provide for the remedies available 

in case of a partial breach. To do this, we added a new Section 1953 and 

modified Section 1952.5 to conform. 

Section 1953.5 was approved, by the subcOlllllli ttee. 

Section 1954 

This has been modified in aceordance with the subcOllllllitteets suggestion 

to provide for notice to lienholders. 

Sections 3320-3322 were approved by the subcommittee. 

Relll!iinder 

The remainder of the statute was not considered by the subcOl!llll1ttee. 

The Comments below are from Memorandum 66-Z4, and referenc:es to the 

tentative recommendation are to the recommendation distribUted for 

comments last year. 
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Section 3323 

Section 3323 is based on Section 3321 as cant~ined jn the tentative 

recommendation. It has been revised, however, to reflect the fact that it 

can be used under this draft when the lessee is suing for damages as well 

as when the lessor is suing for damages. 

Note that Professor Verrall suggested that this provision might be 

subject to abuse and that the State Bar, Southern Section, objected to the 

provision because of the varying terms and conditions under which the 

property might be relet. 

Section 3324 

This section was previously approved as part of the tentatiVe recom-

mendation (it was numbered 3323 in the tentative recommendation). The last 

paragraph has been added to the comment because the statute now deals with 

lessee's 'rights as well ~ le~sor's • . '~ 

Ser#;S01l 3325 ----.. --
Professor Verrall raises the question whether the section should cover 

leases where prov1sion is made that the lessor shall recover attorney's 

fees if the lessee sues. 

He suggests that rescission of a lease may end the right to attorney1s 

fees. This would be true only if the rescission were effective. If the 

lessee sued for breach of the covenant of quiet enjoyment, he would still be 

entitled to attorney's fees under this sect10n if the lessor's rescission 

were ineffective--and the lessee would be entitled to substantive relief 

only if the rescission were ineffective. 

He also asks if Civil Code Section 194 is repealed by implieation. Section 

194 of the Civil Code provides that upon the termination or abandonment of 

an oil and gas lease, the lessee must, on demand, execute a quitclaim deed. 

Failure to do so makes the lessee liable to the lessor for any damages caused 

by such failure and, in additi"ll, for reasonable attorney' 8 fees. We see 

no inconsistency between that section and Section 3324, so we do not see 

how it could be repealed by implication. 
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The Northern Section suggests the amendment of (s)(2)tp read: 
•. ,,' •... "'''_.1 

(2) If the lease provides that one party may recover fees 
then the other party to the lease may also recover attorney's 
fees incurred in obtaining relief for the breach of the lease 
should he prevail. 

Section 3326 
-" T" ,. . -,' ". 

Section 3326 was approved as Section 3325 of the tentative recommenda-

tion. A reference to Section 3324 was added to meet an objection of 
. 

Professor Ver~l,. We th:!;nk this change is nonsubstantive. 

Section 33?-7.' ' 

This section was approved as part of the tentative recolnmendstion. 

It has been revised to prevent recovery on a claim for damages where 

the claim was previously denied. 

Section 3308 

The repeal of Section 3308 was previous~ approved. 

Section 3387.5 

This section is new, and it is designed to meet the lease-purchase 

problem raised by George Herrington,Los Angeles County, and Orange County. 

C.C.P. § 1174 

The amendment of this section was previously approved. 

Commissioner Stanton has raised a question concerning Code of Civil 

:'r0cedure SLction 1174 that should be decided by the Commission before a 

final recommendation on this subject is made. 

Secti~n 1174 provides (as the Commission proposed to amend it) that a 

judgment for unlawful. detainer after default in the performance of thE' :JhJ; "0_ 

tions of a lease llnlst declare the forfeiture of the lease. But, if the t":'8C" 

day notice sent by the lessor (as a condition of bringing the action) did ~~t 

-5-



-. ~' 

state the election of the lessor to declare the forfeiture of the lease, the 

court is empowered to delay execution upon the judgment for five days during 

which time the lessee has the right to cure his default. And, if the lease is 

for a term of more than one year, it does not contain a provision forfeiting 

the lessee's interest upon default, and the three-day notice does not contain 

a declaration of forfeiture, the court is required to delay execution for five 

days during which time the lessee has the right to cure his default. 

Thus, a lessor is entitled to immediate execution in any case where he 

declares a forfeiture of the lessee's interest in the three-day notice. Failure 

to so declare may result in a five-day delay in execution in·any case, and in 

the case of certain long term leases that do not contain forfeiture clauses, 

such failure results in an automatic five-day delay in execution. 

In any case, however, Secti~n 1179 of the Code of Civil Procedure empowers 

the court to relieve a tenant "in case of hardship" from forfeiture of his 

interest if the tenant applies for such relief within 30 days after the forfeiture 

is declared and fully cures his default in performance under the lease. 

Although the language is archaic--"termtnation" should be used instead of 

"fo:cfeiture"--we made no change in the substantive parts of these sections 

other than to eliminate the portion that permits a lessee to be evicted without 

termination of his interest. But, inasmuch as it will make little difference 

substantively under Section 1952 whether the lessor declares a forfeiture or 

termination or whether he doesn't--in either event the lease must terminate 

if the lessee vacates pursuant to the notice or is evicted--should Section 1174 

continue to distinguish between cases where the lessor declares a forfeiture 

and where he does not. The only substantive effect of the declaration will be 

that the lessee cannot obtain the fiv,-day stay of execution. 
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If no substantive change is desired--that is, if the lessor should be 

entitled to get immediate execution of the unlal'lful detainer judgment when 

he wants ito-should the relevant sections be revised to require a more 

meaningful declaration of the lessor's intent on the three-d~ notice? If 

this were done, the statutes \'1Ould provide in substance that if the lessor 

declared that immediate surrender of the premises (at the end of the three­

day period) is demanded, he could obtain immediate execution. But without 

such a declaration, the court could order a five-day delay. 

Thus, the questions for the Commission to decide are: 

Should a lessor have a right to immediate execution of an unlawful 

detainer judgment where he declares his intent to exercise such right? 

If so, should the Code of Civil Procedure be revised to require the 

lessor to declare his election in more meaningful language? 

Mr. J. H. petry suggests that small claims court jurisdiction be 

broadened to include unla,1ful detainer o.ctiO'lS. He argues that unlawful 

detainer proceedings are now too expensive in ohe small case. 

This argument seems based on a false premise. Code of Civil Procedure 

Section 117 provides that a municipal court sitting as a sma.ll claims court 
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has jurisdiction in unlawful detainer proceedings. It is true that this 

provision was held unconstitutional in Mendoza v. Small Claims Court, 49 Cal.2d 

668 (1958), but that decision ,.,as met by a 1959 amendment. Witkin gives the 

history of the section as follo,Ts: 

By amendments in 1955 and 1957 the Legislature attempted to 
give a municipal judge sitting as the small claims court juris­
diction over "proceedings in unlawful detainer after default in 
rent for residential property where the term of the tenancy is not 
greater than month to month, and ;There the whole amount claimed is 
one hundred fifty dollars ($150) or less." • •• This provision 
was held unconstitutional in Mendoza v. Small Claims Court (1958) 
49 C.2d 668, 321 F.2d 9, on the following analysis: (1) Due 
process requires a hearing with the right to counsel, which is 
not allowed in the small claims court. (2) Ordinarily the 
plaintiff by electing to sue there waives the right, and the 
defendant may appeal to the superior court, with an automatic 
stay, and have a trial de novo with representation by counsel • • • • 
(3) But in unlawful detainer proceedings stay pending appeal is 
discretionary with the trial judge • • • , and the result under 
the amendment would be that the tenant's right of possession could 
be taken from him initially without the kind of hearing required by 
the due process clause. 

Responding to the implied suggestion in the Mendoza case the 
Legislature in 1959 adopted the following addition to C.C.F. 1l7j 
••• : "If, in an unlawful detainer proceeding ••• judgment is 
for plaintiff, proceedings on the judgment are automatically sta,y!!d, 
without the filing of a bond by defendant, until the expiration of 
the time for appeal, and, if an appeal is perfected, until the appeal 
is decided. II [Hitkin, California Procedure 1965 Supplement 104. 
Emphasis is Hitkin' s.] 

In effect, then, the proposal is to give justice court judges unlawful 

detainer jurisdiction in small claims, for muniCipal judges sitting in small 

claims now have unlal,ful detainer jurisdiction. A sizeable percentage of 

justice court judges are nonlawyers. Justice courts have jurisdiction in 

unlawful detainer when not sitting in small claims. C.C.P. § 112. Should 

we propose to extend the jurisdiction of the small claims court? 

Retroactivity 

The Northern Section of the State Bar Committee strongly urges that a 

section be added limiting the effect of the legislation to leases executed 
-8-
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after its effective date. Tee Scuthern Section, however, cow~~nts: 

••• the advisability of having two sets of laws covering this 
field over an indefinite period o~ years should be given 
serious consideration. 

We added Section 12 to the revised recommendation to carr,y out the 

Northern Section's suggestion. This avoids any cons~itutional question 

involving impairment of the obligation of contracts. 

Respectfully submitted, 

Joseph B. Harvey 
Assistant Executive 8ecretar,y 

-9-

J 



c 

t. 

!~mo 66-28 

Ch. 53 TOTAl. BREACH AND PARTIAL BREACH § 946 

S 946. The Terms ''Total Breach" and "Partial Breach" 

For every breach of contract, irrespective of its size or kind, the 
Jaw will give an immediate remedy. What this remedy may be, 
is discussed in the chapter dealing with Remedies for Breach of 
Contract. The terms total breach and partial breach are f re­
quently used by the courts in determining the remedies that are 
available to the injured party. It might reasonably be supposed, 
from the form of these expressions, that a total breach is the 
non-performance of everything undertaken in the contract, and 
that a partial breach is the non-performance of something less 
than the whole. Actual usage by the courts, however, is some­
what different. (A total breach of contract is a non-perfonnance 
of duty that is so material and important as to justify the injured 
party in regarding the whole transaction as at an end.) Whether 
or not a breach is thus material and important is a question of 
degree; (and it must be answered by weighing the consequences 
in the light of the actual custom of men In the performance of 
contracts similar to the one that is involved in the specific case. 
A total breach by A will usually terminate B's duty to perform 
any further on his part, but it does not always do so. The prom­
ises of the two parties may have been independent promises, or 
the breach by A may occur after he has already performed all 
conditions precedent to B's duty to proceed. Nor does a total 
breach by A always effectually terminate A's own duty to render 
the promised performance. B can sometimes get a decree for 
spedfic performance; and even in cases where this is not p0s­

sible, the subsequent rendering by A of the promised performance 
has often been held not to be a suffident consideration for a new 
promise by B. for the reason that A is doing }lathing more than 
his contractual duty still requires of him. Nor does a total breach 
by A always terminate the power of B to earn the full compensa­
tion promised to him by continuing to render his own perform­
ance. In spite of his breach, A may still assure B that he will 
perform or he may request B to go ahead. 

Circumstances may be such as to make it unreasonable to re­
quire B to stop performance, as where he is bound by a duty to 
others to proceed or where greater injurY will result from stopping 
than from continuing. Therefore, it is not correct to say that a 
total breach tenninates all the primary contractual relations and 
subStitutes secondary and remedial ones; but it is clear that, 
wherever the court will hold that A's breach is a total breach, 
B can regard A's performance as at an end and at once maintain 
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action for damages for all of his injury, past, present, and future." 
If A's breach is not sufficiently material and important for this, 
the breach is called a partial breach • 

.5. It is a total hreach of contrBC'.tt 
by pro\'l<nUon of j)€'rrormance-. In 
f'asc Ii pr!;u!!':P31 rontrn("tc.r ()U ooh~ 
srt'uetion work fOl'hids a t-Iubcon~ 

trilctor to use IIc)ll'lInloll lahor in 
rf'lui~'ring Pf'rfllTntnnce nt lilt" Sinh· 
C"'Outrn('t, there beiuR' eir-urly in 
the Muh('Ontrat't 110 limitati()n on 
the kind ot labor tt) be emplo),oo. 
lloo-re ". W'hitty. 1.J!1 A. rot 2'9!) Pa. 
58 (l9:JO). ShK'C the more TCCt'nt 
.aNN of COllgrC:jS dealing with labor 
roln Boult; tbe actioll ~f the prinr~·i· 

pai ",ntrootor might be beld to be 
no br(!u("h at all. 

Wh<-fe n de-t(lndilnt liaR ('Onlrllf'tN to 
support Ute plnlntiff tor life or 
to pny to the rdnlll~lff wa.t::~ tor 
life for 8u("11 h-e:rvi(."e 8S the Illnin­
tiff is al.le to render and tl~ de­
fendant commits a total bl"f'a('h ot 
the controct b,. :0. parthd norvper· 
tormnnee aCCWnpallled; by a. repu· 
diatiOll, the plaintiff ("aD get jlldJt· 
ment tor dalUug~ for h~ entire 
illjury~ tuture rus wen as Pflst~ in 
a single a«lon. PJerce v. Tenn. 
Co.~ I"". " It Co., 19 ltCt. 3:1.1, 
173 U.S. 1. 4.1 r •. Nd. 001 (ltill!li: 
P'Irk"!" V. UU:-ll'if'!t l:.:l.'l Mtl!i~ 74 
{1882) ; :idwll \'. Plumb,' 5J"j N.Y. 
502 (]874~-; ]1!l\Kt(>rn Tf'nll., et(", R. 
It. v. Staub, 7 I.". 3.97 ~J'onn., 1881). 

The qu~tlo,n wJu!'tncr a bl'f'B,('h is 
"totaP' or "partll1l" fs D. different 
form of UH! qtu,!,}oItion wJu~ther a 
hf<'"u('h gfl'CH "'to the CXMeU('€" or 
not. The WrUl .... vHul ure-nch" Is 
Illso in UHe. In U!!II'l£ r t~~re, 1 
II.Ul. ,213 (1711), the pljr'du~r of 
.ll plantaU,?1l and Hhl n."S paid £1)00 

hI cash amI promi~d to puy an nn· 
nulty of £100. ""hell sued for 
tllllure to pny the- lu)Uult~ he pJead~ 
ed U1at title .to the .!:!laves had 
.taUOJI. Sll1ce be hod good title .to 

the plAntation. tbe mUTt h(.hl that 
the hr(>:t4"h ~Ud not "go to tile l\'horc~ 
of the oou~id(orfftion" and utili til(! 
annuity mUr>t DC IMthl. The hrcu('h 
WAS not totaL 'J'he rule there JDJd 
d()""~n hy IA)l'd llawdlelll iH Hot (11P­
a llle ot mechani<.'A I ~wplkatlon; the 
matter is one of dp.gree. Clftl'tr 
Urnst. Co. l'. New York. 12S N. , 
!oN·l, 229 N.Y. 413 (10'..!U) 1s a case 
In whiC'h the ("Ou1't held that the 
('ity't;; failure tl) pr<'pare tour of the 
fourtp(>U dumptf fur the roJJet'tton 
ot garlm..ge thnt it had promised 
went to the eliS{'nc.e (was a J1tot4J1' 
hreiwh) and jll .... Utw.d die oontrador 
Iii ~toPP!UJf ]':IeifonWHIf'e and Kldng 
tor danlltgM tor Ii total breseh-. 
Pound, J. cUssented, quoting trom 
]toone v. Eyre. There are tbou~ 

Mnds of (,,8.~li dt:!aling with a 81m· 
UHt' prohlem. 

In PJCl't'e \'. Tenn. Cool, Iroo &. n. R­
Co., supra, the ('Ourt said: "The 
J)i!tintlrr was not bound to walt to 
EoIM it tbt~ defenduut would change 
j t.... dechdon aud toke hhn ba.rk 
into its f!Crvlcc; Qr to resort to 
!)u(,fe;.."I.i\"(~ aetion14 for dnm8~ 

from tIme to time; or to leave the 
whole of Ilil'to dalllagc~ tu be re-­
covel"Nl hy hi s pcr~nlln I representa. 
tlve urfer hb; d(loJl;tb. nut he had 
the rl~ht to (lolect to treat the oon~ 
trnct Btl nboohltcly and fiual.,. brok~ 
ell by the ddendollt; to maintain 
thh~ aetiou once for all as f6r • 
total hrench or the end re contract; 
nlld to recover rul thut he would 
have re('t'ivoo in the future, as ~H 
as h1 the past, Jt the contract had 
been kept~ In:;o doIng he would 
!Simply ~ver the va1ue of the 
contract t.o him nt tho time of the 
breach? Inctudlng' 011 Ule daJllllgeB 
past or tuture, resulting from the 
total brea~h ot . the cOntract:. The 
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(For a partial breach the Injured party can maintain action 
at once; but he Is not permitted to stop further performance by 
the wrongdoer and get damages for the anticipated future non­
perfonnance, as well as for the past non-performance constitut­
ing the partial breach. The non-payment of an instalment of 
money when due will always create a right of action for that 
money, but it wlll not always be a total breach.' )A partial breach 
by one party, as here defined, does not justify the other party's 
subsequent failure to perform; both parties may be guilty of 
breaches, each having a right to damages. 1 

While in the case of a total breach the injured party can at 
once get judgment for his entire injury, it is not always necessary 
for him to elect this remedy. In some cases he may elecUo regard 
the breach as partial, proceed with his own performance, sue for 
the partial injury, and maintain a second suit in case a further 
breach occurs.' tHe generally has no such election, however, in 

dl tf1enlt)'" and uncertainty ot esU~ 
mating dauutllr:eiI that the plulntiff 
]nay !Sutter In the future b. 110 

greater In this aetlon of OOlltmct 
thtu. they would have been it he 
had 8Ued the «h·tendant in an atUon 
ot tort to recover damages for the 
personal inJuries .sustaliled tn its 
~vjee. lru.telld 01 IJettllng and :re. 
Iew;lug those damaGL'"Bi by the CC!.n· 
trat1: now sued on." 

Ballautlne, "AuUripatory Draaeb," 
22 Mleh.T.".Rev. 341 (10"14) • .Rays: "A 
total bre-ach of the contract slmpl!' 
menng tbltt tlU! sitllatlon Ls such 
that the pJnlntUr need not a.ws.it 
further perrotlD.anee by the defend· 
ants hut UIN)' at I)nt.'e d abn dantDgt'S 
reprel!lt'ntiug the value of the prom­
i!K'd pertorlllall{~. This. does not 
mean thnt the t!uth-"!'I of the de­
fendant Are as yet totally broken," 

8. In lh .. l,;ar Corp. 1'. WarJler'S 
'\oato", .. llO N,E. 118. 222 N.Y, 
141) (JU1S), the Imrchuer 01' II large 
lunQuut 1)( tUm to be dell v~l'\..od tlEld 
paid tor i.... Instalments W./;l! guilty 
of Il delay of -:18 hours in making a 
pllymeut of '10,000. Tb& oourt heh) 

·t1ml although Ulh!l was u. bre~dl 

of ooutract it WIt;:s. a minor one 

811 

and did not jusUfy repudiation by 
the seller. '!"be seUcr ('Quid .let 
judgmellt tor the Im.-tDhzumt due 
wIth Interest t but not tor damages 
us f,.r total breach JDchl"lng pros.. 
~c'li"e protit:-L 

Resttltement~ Cuutrat"ts, f 31~ Com~ 
mellt c; "TbOO,Kb a breach to nil)' 
extent ot n ewktrllcttud dutJ of hn­
n~tllntc pc:rtonnanee ",v(!S :rise to 
A rig-ht or Q~~onJ a slight llrcaeh 
doc~ not terllliunte the tful,J ot Ute 
InJurctl: perJ"ion o~ the right ot the 
party ('()m"'ltUn~\ tlIe breacb (f 
214). un]esg llon~pertorm.a1Xe of all 
express romUtion requ!I"t.."8 ttll". ft.. 

s-uU." 

7. Mass.-lflnot \'. Mlnof. 00 N.J:C. 
2d r,. lu. 819 Mlitis. 2:G.\ 270 (1t).J(1). 
"ithlg l~tntt'ment, Contrnct~ I 
$70,. -wmment Go 

8. UestatelllPut, C-outracts, I 311: 
"tt) Wh('~ there bets bPen s:acll 
It totu} brE"UlI"'h of <'Ontrnct Uti. is 
stAted lu :lmbst.'('t.)Ob (1) the injured 
party nUly by cunthnuuv:e or as­
t-;("utiug to tile (ItmthlUllDee of per­
faMuaul"t'. or by otherwise DllUIl. 
te~tllIg Illl intention to do ~ treat 
the lJreach .Ii=:> parUal., cxrept that 

-------------',,"----, .. 



c 

case the vm>ngdoer has repudiated the contract, expressing his 
intention to perform no further. In such a case the injured party 
has one entire cause of action.' The breach must be treated as 
total, and no such second action will be maintainable. Thus, it 
on a building contract the owner fails to make payment of a large 
instalment in the course of performance, the building contractor 
will usually be privileged to stop work and can maintain suit for 
damages as for a total breach. But if the owner does not also 
repudiate the contract, the builder can get judgment for the in­
stalment due, prpceed with construction, and get a second judg­
ment in case of a later breach. 

If the sell".r of goods delivers an instalment of nonconforming 
goods, in breach of some warranty, t<ven though the breach may 
be such as to operate as a total breach the buyer is not required 
to treat it so. He may keep the defective instalment, retaining 
his right to damages or recoupment, and demand delivery of the 
remaining instalments required by the contract. When sued 
for the price of the instalments received by him, he may recoup 
for breach of warranty and claim damages for the seller's failure 
to deliver the subsequent instalments.' The seller has committed 
one breach, treated by the buyer as partial, and a second breach 
that is total. 

The terms "total breach" and "partial breach" can render 
useful service, even though actual usage is not altogether con­
sistent, if it is recognized that such a variation exists and that 
they do not in themselVes determine the result that a court should 
reach .. They may be properly used in stating a result that the 
court has reached by a careful weighing of the importance of the 
facts and events before it, a reasonable interpretation of the ex­
pressions of the parties, a consideration of existing doct:rine!rand 
antecedent cases, and a determination of what public welfare and 
sound policy require. In this they differ in no respect from other 
legal terms and phrases.1O 

where there has been one. of the 
acts or repudiation enumerated In 
Seellon 318, 'Wbctbe~ anUc1pato17 
or not. 8ubscqllent assent of tbe 
wrongdoer to the eonUn"nnce of 
the L'Ol1ttaet i8 requisite jn order 
to penult this resu.lt." 

See I lOOn, Avoidable consequences. 

latl\er Co. 50 N.E.2d 002, 314 
M ... , (i02 (l04ll). 

10. nestatement, Contracts, f 318: 
"(I) A total ....... ch or conlraot I. 
a breaob where ... .-101 rl&hts 
I>rovlded by I.... are oubotItuted 
tor the eKlotiDI cont .. <loal rlpte. 
or eon be 00 aubstltuted b7 tbe Ia· 

M .... -Lander T. S.mue\ Heller jured partJ. 
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In one sense of the word, there is never such a thing as an 1m. 
material breach. For any breach of contract, an aetlon lies; any 
breach is material enough for that, although if no substantial 
injury Is shown the damages recoverable are only nominal. But 
not infrequently the term material hreach is used to mean one 
that the ,injured party can elect to treat as a total breach." It 
a contractor's fallure of perfonnanee causes such slight hann that 
the courts will give no remedy therefor, adopting and applying 
the maxim de minimiB fI09I curat lex, it is proper to say that 
there has been no breach of duty. 

(2) A partial breach of contract I. " 
breach where reloodJa1 rights pro­
vided by law Ctin be sub:!ltitnted 
by tbe JnJured party tor only a part 
of t~e exlstlng eontractuu) rlght:f." 

fI.. Hee Res~atementt Contracts, Ii 
2711, 271, 811. 
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TENTATIVE RECOMoIENDATION OF THE CALIFORNIA lAW REVISION COM([SSION 
relating to 

THE RIGffi'S AND DUTIES A'ITENDANT UPON ABANDONMENT OR TERMINATION OF A LEASE 

OF REAL PROPERTY 

B'. CKGROUND 

Section 1925 of the Civil Code provides, in effect, that a lease is a 

contract. Historically, however, a lease ,,? :-e::.l pr:'l'l<::.to' ',,2.8 r'~s:'I"Lc! '::3 :l 

D,::tdBldg. C . ',. ;;::l'~;):~ ~, Cc nvcrse, 2'. :: 1.2<1 411, 132 p.2o. 4;7 (19):·,); 

~cl~tt .. ~. c:ty G/ PCC.:':.3 D:.'" Goods C': 'U :); G..l.;:d {)33, 90 p .20. 122 (1939). BJ.t 

and duties attendant upon abandonment or termination of a lease (see, ~, 

Medico-Dental Bldg. Co. v. Horton & Converse, supra), the courts seem to be 

guided principally by common law property concepts in determining these rights 

and duties (see, .!:!.:., Kul.awitz v. Pacific Woodenware & Paper Co., 25 Ca1.2d 

664, 155 P.2d 24 (1944); Welcome v. Hess, 90 Cal. 507. 25 Pac. 369 (1891». 

See, generally, The California Lease--Contract or Conveyance? 4~. L. BEV. 

244 (1952). 

As a resul.t of the clash of contract and conveyance concepts the 

present law does not afford adequate relief to either lessors or lessees When 

the leasehold is abandoned or the lease is otherwise terminated because of the 

lessee's breach. Under existing law, a lessor is sometimes precluded from 

recovering damages for all of the detriment caused by the defaulting lessee, 

and a defaulting lessee is sometimes subjected to forfeitures that are not 

countenanced under the law relating to contracts generally. See 26 CALIF. 

L. REV. 385 (1938). 
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For example, under the law applicable to must contracts, repudiation 

constitutes a total breach for which an action can be maintained even though 

the time for full performance has not yet elapsed. Gc:.d Mining & water Co., 

~._ .SWinert.2E, 23 Cal.2d 19, 142 P.2d 22 (1943); Rem;y v. OldG, 88 Cal. 537, 

26 Pac. 255 (1891). And, under the law applicable to most contracts, a 

material breach by the promisor gives rise to a duty on the part of the 

promisee to mitigate damages, ~, the promisee cannot recover damages 

for any detriment that is reasonably avoidable. See discussion in Bomberger 

v. McKelvey, 35 Csl.2d 607, 613-615, 220 P.2d 729 (1950). In contra~t, 

when a lessee repudiates or breaches a lease, the courts have held that the 

lessor must choose among rescinding the lease and forfeiting his right to 

damages for future injury, continuing to enforce the lease without attempt-

ing to mitigate damages, and deferring recovery of his damages until the 

end of the term. ~lawitz v. Pacific Woodenware & Paper Co., 25 CB1.2d 

664, 671, 155 p.2d 24, 28 (1944); Treff v. Gulko, 214 Cal. 591, 7 P.2d -_._----
697 (1932). 

Except where a mining lease i~ involved (see Gold Min1n§ & Water Co. 

v. SI·rinerton, supra), the doctrine of antiCipatory breach has not "been 
F .. 

epplied to leases. Oliver v. Loydon, 163 Cal. 124, 124 Pac. 731 (1912); 

Welcome v. Hess, 90 Cal. 507, 27 Pac. 369 (1691); In re Bell, 85 Cal. 119, 

24 Pac. 633 (1890). Under existing law, when a lessee abandons the leased 

property and repudiates the remaining obligations of the lease, his actions 

constitute merely an offer to surrender the remainder of the term. Welccme 

v. Hess, 90 Cal. 507, 513, 27 Pac. 369, 370 (1891). Confronted with such 

an offer, the lessor has three courses of action among which he may choose. 

Kula9itz v. Pacific Woodenware & Paper Co., 25 Cal.2d 664, 671, 155 P.2d 24, 28 

(1944). First, he may decline the lessee's offer to surrender and sue for tbe 
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unpaid rent as it bec~mes due i~r the remainder of the term. If the lessor se­

lects this course of ac-ci::>n, he has no duty t::> Llit~Qte. damages by reletting 

the property; he can recover the full amount of the r~nt whi,J..e.-pemittlng the 

property to remain vacant. See De Hart v. Allen, 26 Cal.2d 829, 832, 161 P.2d 

453, ~55 (1945). Second, he may accept the lessee's offer to surrender and 

thus extinguish the lease. This course of action not only terminates the 

lessee's interest in the property, it also terminates the lessee's obliga­

tion to pay any further rent, and the lessor is not entitled to any damages 

for the loss of tile bargain represented by the original lease. Welcome v. 

~, 90 Cal. 507, 27 Pac. 369 (1891). 'Dle cases mke dear, too, that 

any action taken by the lessor that is inconsistent with the lessee's con­

tinued ownerShip 6f an esk-:;e in the I-3ased pr::perty nill be deemed :lI1 accept­

ance of the 1e esee' c "ffer t" surrender, whet.her the Ie ssor intended such an 

acceptance or not. Dorcich v. Time Oil Co., 103 Co.I. il.r;p.2d 677, 230 P.2d 

10 (1951). Finally, if the lessor notifies the lessee of his intention 

to do so, the lessor may l~let the property for the benefit of the lessee 

and recover damages in the amount of the excess of the rentals called for 

in the original lease over the rentals obtained by reletting. The lessor 

cannot sue iIlInediately to recover these dsnBges; the cause of action does 

not accrue until the end of the term, and the lessor must wait until that 

time and then sue for e.ll of the rental deficiencies. Treff v. Gulko, 214 

Cal. 591, 7 P.2d 697 (1932)· The courts have held that prior notification 
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-Co the lessee is essential to ',his course of ac·cion and that "rithou-c such noti-

i'icntion the 12,3801"' s relctting of the property Hill oe treated as an accept-

c.nce of the lessee r S olfer to surrender) terrriD2ting the 

original lease and the, lessee's rental obligation. Dorcich v. Time Oil Co., 

103 Cal. App.2d 677, 230 P.2d 10 (1951). Apparently, then, this third 

course of action is unavailable to a lessor who is unable to give proper 

notice to the defaulting lessee. Such a lessor must choose between permitting 

the property t::> remain vacant (thus preserving the Ie ssee' s rental obligation) 

and terminating the lessee's remaining ::>bligation by resuming possession or by 

reletting the property. 

A similar range of ch::>ices confronts ,a-lessor-when a lessee c=its a suf'-

ficientl" substc:nti::l breach of the lease to legally justify termination t1:r~r_of. 
" 

He ll1'y treat the breach "s a p8.rti21 breech, decline to t·.minute the lease, end 

sue for the damages causec. by the particular breach. In such a case, the lessor 

L.Ust continue to deal Tri-th ~ lessee uho has proven to be unsatisfactory. The 

. l.essor may, on' the', other hand, terminate the :1eo.se o.nd f'orce·.the .leseee ·to ·relin­

quish the property, resorting to an action for unlauful detainer to .recover--the-

possession of the property if necessary. If the lease is terminated, the lessor's 

right to the remaining rentals due under the lease ceases upon the termination 

of the lease. C::>stell:> v. 11artin Br::>s., 74 Cal. App. 782, 241 Pac. 588 (1925). 

Under scme circumstances, the lcss:>r may decline to terminate the lease but still 

evict the lessee and relet the property for the account of the lessee. 

Lawrence Barker, Inc. v. Briggs, 39 Ca1.2d 654, 248 P.2d 897 (1952); Burke v. 

Norton, 42 Cal. App. 705, 184 Pac. 45 (1919). See CODE CIV. PROC. § 1174. But 

in sllch a case, it· may "be' that any 'Profit made. ,on the. reletting.belDn.;:s to the 

lessee, not the lessor, ina~uch as the lessee's interest in the property 

theoretically c::>ntinues. Moreover, the lessor must be caref'ul in utilizing 
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this remedy or he will find that he has forfeited his right to the 

remaining rentals fr::>m the original lessee despite his lack of 

intent to do so. See,~, Neu,'1aus v. Norgard, 140 Cal. App. 735, 35 

P.2d 1039 (1934); fl.. H. Busch Co. v. Strauss, 103 Cal. '~H. 647, 284 

Pac. 966 (1930). 

Adhering to corr.mon law property concepts, the courts have obnsidered 

the lessee's obligc:Gion to pay rent as dependent on the continued 

existence of the term. vlhen the term is ended, whether voluntarily by 

abandonment and repossession by the lessor or involuntarily under the 

compulsion of an unla"lful detainer proceeding, the rental obligation 

dependent thereon also ends. Because the lessor usually cannot expect 

the lessee to remain available and solvent until the end of the term, 

continued adherence to these property ecncepts frequently den1es tbe 

lessor any effective remedy for the loss caused by a defaulting 

lessee. 

Adherence to ancient co~mon law property concepts in the decision of 

cases involving leases has caused hardship to lessees as "ell 

as to lessors. Under the existing law, lessees may be subjected 

to forfeitures thai; w:mld not be permitted under any other kind 

of c::ntruct. 
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provisions in leases for liquidated damages are void (Jack v. Sinsheimer, 

125 Cal. 563, 58 Pac. 130 (1899», and although provisions for the 

acceleration of the unpaid rental installments have been held invalid 

(Ricker v. Rombough, 120 Cal. App.2d Supp. 912, 261 P.2d 328 (1953», 

other provisions that are substantively indistinguishable have been held 

valid. Joffe, Remedies of California Landlord upon Abandonment by Lessee, 

35 so. CAL. L. REV. 34, 44 (1961); note, 26 CAL. L. REV. 385, 388 (1938). 

Thus, if a lessee's advance payment to the lessor is designated as an 

advance payment of rental or "in consideration for the execution of the 

lease," the lessor is entitled to keep the payment regardless of his actual 

damages when the lease is termill4ted by reason of the lessee's breach. 

A-l Garage v. Lange Investment Co., 6 Cal. App.2d 593, 44 P.2d 681 (1935); 

Curtis v. Arnold, 43 Cal. App. 97, 184 Pac. 510 (1919); Ramish v. Workmen, 

33 Cal. App. 19, 164 Pac. 26 (1917). 

In contrast, where the buyer repudiates a contract for the sale of 

real property, any advance payments made to the aeller in excess of his 

actual damages are recoverable by the buyer. Freedman v. The Rector, 37 

Cal.2d 16, 230 P.2d 629 (1951). Moreover, even though a contract for the 

sale of property recites that an initial payment is in "consideration for 

entering into the agreement," the courts per.mit the buyer to recover so 

much of the payment as exceeds the seller's damages if, in the light of the 

entire transaction, there was in fact no separate consideration supporting 

the payment. Caplan v. Schroeder, 56 Cal.2d 515, 15 Cal. Rptr. 145, 364 

P.2d 321 (1961). 

In 1937, Civil Code Section 3308 was enacted in an effort to ameliorate 
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the deficiencies in the law relating to leases. The effort, however, was only 

partially successful. Under Section 3308, if a lease so provides, the lessor 

may bring an action for damaGes immediately upon termination of the lease by 

reason of the lessee's abando~Jnent or breach of the lease. The lessor's damages 

in such an ,"ction amount to the worth of the excess of the rents that ,;culd have 

Clccru<od durinG the remr.inder of the term over the reasonable rental vc:lue of the 

property for the same period. Section 3308) l1011ever, does not apple' unless it is 

made applicable by a provision in the lease; H docs not require the lessor to 

resort to the remedy provided (and thus require mitigation of d.cmages); and it 

does not relieve a lessee from forfeiture. 

Code of Civil Procedure S3ction 1171f has also been amended in ,m effort to 

alleviate the problems faced by a lessor ",hen tile lessee refuses to pay rent 

or otherwise breaches the leQse. Section 1174 provides that the lessor may 

notify the lessee to quit the premises and that such a notice does not 

terminate the leasehold intel~st unless the notice so specifies, This permits 

a lessor to evict the lessee, r81et the property to another, and recover 

fr::ri the 1e scce ~··.t -::he cr:D. ~< . .I..:l:'0: term :for ~tny cieficiency in tb.e rer..-;':;2.1s. 

damages; and it does not pro tect the le ssa'" frOl,; forfeiture. 

RECOI,~'!ENDATION 

The Law Revision C=ission has concluded that the rules applicable to 

contracts gen(!rally ,·r:)uld be fairer t~ both lessors and lessees than are the 

rules now applied when a lease is abandoned or is ce;'lllinated ,by reason 

of the lessee's breach. Accordinely, the C~ssion rec~nds the ecnctment 

of legislation designed to ·~ff'3ctuate the following principles: 
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1. Repudiation of a lease, like repudiation of any other contract, 

should be a total breach of the lease and give rise immediately to remedial 

rights on the part of the aggrieved party. 

2. 1~en a lease has been repudiated, the aggrieved party should have 

the right to resort to the usual contract remedies that are available upon 

repudiation of any other contract. The aggrieved party should have the 

right to rescind the lease, treat the lease as ended for purposes of 

performance and sue for any damages caused, or sue for specific or prevent-­

tive relief if the remedy of damages is not adequate. 

3. When a lease has been breached in a sufficiently material respect 

to legally justify the termination of the lease by the aggrieved party, 

and there has been no repudiation of the lease, the aggrieved party should 

have the right to resort to the usual contract remedies that are available 

upon a material breach of any other contract. The aggrieved party should 

have the right to regard the lease as continuing in effect, recovering 

damages for the breach or obtaining specific or preventive relief to 

assure the continued performance of the lease. He should also have the 

right to rescind the lease. And he should have the right to treat the 

lease as ended for purposes of performance and sue for any damages caused. 

4. It should be clear that, except where a lessor is entitled to 

specific enforcement of the lease, the lessor may not treat a repudiated 

lease as still in existence and enforce the payment of the rents as they 

accrue. Moreover, it should be clear that the eviction of the lessee from 

the leased property terminates the lease. The right of the lessor to 

recover damages should be provided directly so that there is no longer 

any need to continue the fiction that th2 leasehold estate continues when 

the lessee has no right to the possession of the leased property. 
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5. The party repudiating his obligations under a lease should have 

the right, as he does under contracts generally, to retract his repudiation 

and thus nullify its effect at any time before the aggrieved party has 

brought action upon the repudiation or otherwise changed _ his position 

in reliance thereon. 

6. When a lease has been repudiated or terminated because of a 

material breach, the aggrieved party should have an immediate right to 

recover all of the damages caused by the other's default--both past and 

prospective. When the lessee abandons the property, or when the lessee is 

justifiably evicted, the lessor should not be required to defer action 

until the end of the term and run the risk that the defaulting lessee 

will then be solvent and available. 

7. The basic measure of the damages for breach of a lease should be 

the loss of the bargain represented by the lease. The aggrieved party 

should be entitled to recover the difference between the value of the 

remaining rentals provided in the lease and the fair rental value of the 

property for the remainder of the term. He should also be entitled to 

recover any incidental damages resulting from the breach, such as moving 

or renovation expenses necessarily incurred or lost profits. But, as 

under contract law generally, there should be no right to recover for any 

loss that is reasonably avoidable. Thus, if the lessor chooses to let 

the property remain idle, he should not be permitted to recover from the 

lessee the entire remaining rental obligation, as he may do under existing 

law. 
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8. If .. a lessor relets property after termination of a lease by reason 

of its breach, the rental provided in the ne" lease should be presumed to be 

the fair rental value of the property. Thus, if the lessee abandons the 

lease and the lessor relets the property, the lessor should be entitled to 

recover the difference between the rentals called for in the old lease and 

the rentals called for in the new l~ase unless the defaulting lessee persuades 

the trier of fact that the reasonable rental value of the property is 

actually more than the new lease provides. 

9. The validity of a reasonable liquidated damages provision in a 

lease should be recognized. The amount of the prospective damage that may 

be caused by n particular breach ~y not be readily ascertainable, 

and in such a case, a fair liquidated damages provision should be as 

enforceable as it would be if contained in any other eontract. 

l~ A defaulting lessee should be ent1tled to relief fram a forfeiture 

regardless of the label attached to it by the provisions of the lease. A 
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contract for the ~ of property should not be able to exact forfeitures to 

any greater extent than a contract for the sale of property. 

11. l{hen a lessor relets property after the original lease has been 

terminated, it should be clear that the reletting is for the lessor's own 

account, not for the lessee's, Of course, such a reletting should reduce 

the damages to which the lessor is entitled; but if any profit is made upon 

the reletting, that profit should belong to the lessor, not the defaulting 

lessee. 

12. A lessor's right to recover dcmagcs should be 

independent of his right to bring an action for unlawful detainer to recover 

the possession of the property, and the damages recommended herein should 

be recoverable in a separate action in addition to any damages recovered 

as part of the unlawful detainer action. Of course, the lessor should not 

be entitled to recover twice for the same items of damage. 

13. Section 3308 of the Civil Code should be repealed. Enactment of 

legislation effectuating the other recommendations of the C~ssion would 

make Section 3308 superfluous, 

14. Code of Civil Procedure Section 1174 should be amended to provide 

that the eviction of a lessee for breach of the lease terminates the lessee's 

interest in the property. Section 1174 now permits the eviction of a lessee 

without the termination of his interest in order to permit the lessor to 

preserve his right to damages. Under the statute recommended by the 

Commission, the lessor's right to damages does not depend upon the 

continuance of the lessee's estate, so the provisions of Section 1174 that 

provide for such continuance are no longer necessary. 
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15. If a lease is part of a lease-purchase agreement, it should be 

clear that the lessee's obligation under the lease is specifically 

enforceable and that he may not, by abandoning the lease, leave the 

lessor "ith only the right to recover damages measured by the difference 

between the consideration specified in the lease and-the fair rental value 

of ~e property. Lease-purchase agreements fre~uently contemplate that the 

rental specified will also compensate the lessor for the improvement that 

he has agreed to transfer to the lessee at the end of the term. It is 

necessary, therefore, that the parties understand that the lessee's 

obligation to pay the full amount of the consideration specified in the 

lease may not be defeated by his own act of abandoning the leased property. 

PROPOSED LEGISLATION 

The COIIlInission' s recommendations would be effectuated by enactment 

of the follOlfing measure: 
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1954 to Cha::pter~.of Ti.tle 5 of part....!±.-'2.f Di'!"ision ~of, to add 

Article. 1.5 (commencing with Section 3320) to Chapter 2 of Title 

2 of Part 1 of Division 4 of, to ::J~d Section 3387.5 to, and. to: 

repeal Section 33C8 of, the Civil Code, a~d to ~tnd Sectien 

1174 of the Code of Civil Procedure, re~ating to leases. 

The people of the State of California do enact as~~ 

SECTION 1. Section 1951 is added to Chapter 2 of Title 5 of 

Part 4 of Division 3 of the Civil Code, to read: 

1951. A lease of real property is repudiated by either the 

lessor or the lessee "hen he, without justification: 

(a) Communicates to the other party by word or act that he 

either will not or cannot perform his remaining obligations under 

the lease; 

(b) Does any voluntary act or engages in any voluntary course 

of conduct "hich renders substantial performance of his obligations 

under the lease impossible or apparently impossible; or 

(c) In the case of a lessor, actually evicts the lessee from 

the leased property. 

Comment. Section 1951 is definitional. The substantive effect of a 

repudiation as defined in Section 1951 is described in the following sections. 

Subdivisions (a) and (b) follow the definition of an anticipatory 

repudiation that appears in the Restatement of Contracts, Section 318. 

Subdivision ec) refers to an eviction "',ithout justification." This 



refers to an eviction that the lessor did not have a right to make under the 

terms of the lease or under the substantive law governing the rights of 

lessors and lessees generally. If the lessor had the right to evict the 

lessee, the lease is terminated by the eviction under the provisions of 

Sectbn 1951.5. The word "actually" is intended to make clear that subdivision 

(c) refers to actual eviction, not "constructive eviction." Under Section 

1951.5, a lessee must treat an actual eviction as a termination of the lease-­

unless he can obtain a decree for specific performance. For _,rongful conduct 

not amounting to an actual eviction (sometimes referred to in the past as 

"constructive eViction"), the lessee has the right to treat the lease as 

continuing and recover damages for the detriment caused by the wrongful 

conduct. See Section 1953. 



SEC. 2. Section 1951.5 is added to said chapter, to read: 

1951'7. A lease of real property is terminated prior to the 

expiration of the term when: 

(a) The lessor, '.IUll justification, evicts the lessee frQID the property; 

(b) The le ssee vacates the property pursuant to a notice served 

pursuant to Sections 1161 and 1162 of the Code of Civil Procedure or 

pursuant to any other notice or request to vacate the property; or 

(c) The lease is repudiated by either party thereto. 

C~ent. Section 1951.5 prescribes certain conditions under which a 

lease is terminated prior to the end of the term. The list is not exclusive. 

Section 1933 also sets forth certain conditions under which a lease is 

terminated. And, of course, if a lease is rescinded pursuant to Sections 

1688-1693, the interests of the respective parties come to an end prior 

to the expiration of the term of the lease. 

Subdivisions (a) and (b) change the Cali:i'ornia laH. Under Code of Civil 

Procedure Section 1174 (as amended in 1931), u lessee could be evicted from the 

leased property l1i th:)ut temine:~ing the lease. Pres=ab1y that provision was 

designed to overcame such cases as Costello v. Martin Bros., 74 Cal. App. 

782, 241 Pac. 588 (1925), which held that the eviction of the lessee terminated 

the lease and ended the lessor's right to recover either the remaining rentals 

due under the lease or damages for the loss of such rentals. Because Sections 

1''''2 " and 1°5" provide for the recovery of dame,ges despite the termination of 
//'", /..., 

the; lease ani the ,,·liction of the lessee, ·.here is no further need to continue 

the fiction tr..nt the leasehold estate contir:.ucs uhcn ~he lessee h,-:'8 no riGht. 

to the possession of the leased. property. 
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Subdivision (c) changes the California law in part. Under prior 

California law, a repudiation of the lease by the lessee and his abandon­

ment of the property did not terminate the lease. The courts stated that 

the lessor could regard the lease as continuing in existence and recover 

the rents as they came due. See Kul.awi tz v. Pacific \,oodenware & Paper Co., 

25 Cal.2d 664, 155 P.2d 24 (1944); Welcome v. Hess, 90 Cal. 507, 27 Pac. 

369 (1891). Subdivision (c) makes it clear that a lessor may no longer 

utilize this remedy. Upon a repudiation of the lease by the lessee, the 

lessor cannot regard the lease as continuing and enforce the payment of 

rental as it falls due unless he is entitled to specific performance of 

the lease as provided in Sections 1952 and 1952.5. Instead, Section 1952.5 

grants the lessor the right to recover all of the damages caused by the 

lessee's repudiation. 

Subdivision (c) is consistent with the California law relating to a 

lessee's remedies. Under subdivision (c) as under the prior California 

law, a lessee may regard the lease as terminated by the lessor's repudiation 

and..either sue for his damages under Section 1952.5 or rescind the lease. 

The lessee may, instead, seek specific performance of the lease under sub­

division (c) of Section 1952.5. l:!., 30 CAL. JUR.2d, Landlord and Tenant, 

§ 314 (1956). 
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SEC. 3. Section 1952 is added to said chapter, to read: 

1952. The effect of a repudiation of a lease of real property 

is nullified if, before the other party has brought an action for 

damages caused by the repudiation or otherwise changed his position 

in reliance on the repudiation, the repudiator: 

(a) Becomes ready, willing, and able to perform his remaining 

obligations under the lease and the other party is so informed; or 

(b) Is required to specifically perform his obligations under 

the lease by a judgment for specific or preventive relief as provided 

in subdivision (c) of Section 1952.5. 

Comment. Subdivision (a) of Section 1953 codifies the rule applicable 

to contracts generally that a party who repudiates a contract may retract 

his repudiation, and thus nullify its effect, if he does so before the 

other party to the contract has materially changed his position in reliance 

on the repudiation. RESTATEMENT, CONTRACTS §§ 280, 319; 4 CORBIN, CONTRACTS 

§ 980 (1951). 

Subdivision (b) is included to make clear that a lease is not 

terminated by a repudiation under Section 1951.5 if the injured party 

recovers a judgment for specific performance. 
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SEC. 4. Section 1952.5 is added to said chapter, to read: 

1952.5. l~en a party repudiates a lease of real property, the 

other party may: 

(a) Rescind the lease in accordance with Chapter 2 (commencing 

with Section 1688) of Title 5 of Part 2 of Division 3; 

(b) Recover damages in accordance with Article 1.5 (commencing 

with Section 3320) of Chapter 2 of Title 2 of Part 1 of Division 4; or 

(c) Obtain specific or preventive relief in accordance with 

Title 3 (commencing with Section 3366) of part 1 of Division 4 to 

enforce the provisions of the lease if damages would provide inadequate 

relief and specific or preventive relief is otherwise appropriate. 

Comment. Except where a mining lease is involved (see Gold Mining & 

water Co. v. Swinerton, 23 Cal.2d 19, 142 P.2d 22 (1943», the California 

courts have not applied the contractual doctrine of anticipatory repudiation 

to a lessee's abandonment of the leasehold or repudiation of the lease. 

See Oliver v. roydon, 163 Cal. 124, 124 Pac. 731 (1912); Welcome v. Hess, 

90 Cal. 507, 27 Pac. 369 (1891). Section 1952.5 is designed to overcome 

the holdings in these cases and to make the contractual doctrines of 

anticipatory breach and repudiation applicable to leases generally. cr. 

4 CORBIN, CONTRACTS §§ 954, 959-989 (1951). 

Under thc prior Culiforni~ law, when.a lessee abandoned the leased p~operty 

and repudiated the lease, the le360r had·three alterr~tive.~emedies: (1) to 

consider the lease as still in existence and sue for the unpaid rent as it 

became due for the unexpired portion of the term; (2) to consider the lease 

as terminated and retake possession for his own account; or (3) to retake 

possession for the lessee's account and relet the premises, holding the 

lessee at the end of the lease term for the difference between the lease 
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rentals and what the lessor could in good faith procure by reletting. 

Kulawi tz v. Pacific vloodenware & Paper Co., 25 Cal. 2d 664, 671, 155 P. 2d 

24, 28 (1944); Tre~f v. Gulko, 214 Cal. 591, 7 P.2d 697 (1932). 

Under Section 1952.5, a lessor may still terminate the lease and re-

take possession for his O\,n account by rescinding the lease under subdivision 

(a). But a lessor will not be able to let the property remain vacant and 

recover the rent as it becomes due, for Section 1951.5 provides that the 

lessee's repudiation terminates the lease and, hence, there is no more 

rent due. Under Section 1952.5, if a lessor wishes to nullify the effect 

of the lessee's repudiation and retain his right to the accruing rental 

installments, the lessor is required to seek specific enforcement of the 

lease under subdivision (c). Under subdivision (b), the lessor may recover 

damages for the loss of the remaining rentals .. that would have accrued 

under the lease. Under the prior law, too, the lessor could recover such 

damages; but under subdivision (b) the lessor's cause of action accru!;'s upon the 

repudiation while under the prior law the lessor's cause of action. did not 

accrue until the end of the original lease term. See Treff v. Gulko, 

214 Cal. 591, 7 P.~d 697 (1932)· 

The remedies specified in Section 1952.5 may also be used by a lessee 

when the lessor breaches the lease, but in this respect Section 1952.5 

merely continues the preexisting law without significant change. See 

30 CAL. JUR.2d, Iandlord and Tenant § 314 (1956). 
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SEC. 5. Section 1953 is added to said chapter, to read: 

1953. }Then a party breaches a lease of real property in a 

material respect without repudiating the lease, the other party may: 

(a) Rescind the lease in accordance with Chapter 2 (commencing 

with Section 1688) of Title 5 of Part 2 of Division 3; 

(b) Terminate the lease and recover damages in accordance with 

Article 1.5 (commencing with Section 3320) of Chapter 2 of Title 2 

of Part 1 of Division 4; 

(c) Without terminating the lease, recover damages for the 

detriment caused by the breach in accordance with Article 1 (commencing 

with Section 3300) of Chapter 2 of Title 2 of Part 1 of Division 4) or 

(d) Obtain specific or preventive relief in accordance with 

Title 3 (commencing with Section 3366) of Part 1 of Division 4 to 

enforce the provisions of the lease if damages would provide inadequate 

relief and specific or preventive relief is otherwise appropriate. 

~omment. If a party to a lease repudiates the lease, whether or not 

he commits any other breach of the lease, the remedies of the aggrieved 

party are governed by Section 1952.5. Section 1953 prescribes the remedies 

available to the aggrieved party when a lease is breached in a material 

respect but there is no repudiation of the lease. The remedies prescribed:; 

are those that are usually available to an aggrieved party to any contract 

when that contract is breached in a material respect without an accompanying 

repudiation. See COUghlin v. Blair, 41 Gal.2d 587, 262 P.2d 305 (1953») 4 

CORBIN, CONTRACTS § 946 (1951). 

Section 1953 makes little, if any, change in the law insofar as it 

prescribes a lessee's remedies upon breach by the lessor. See 30 CAL. JUR.2d, 

Landlord and Tenant, §§ 313-320 (1956). Subdivisions Cal, (c), and (d) make 
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little change in the remedies available to a lessor upon breach of the 

lease by the lessee. See 30 CAL. JUR.2d, Landlord and Tenan~ § 344 (1956). 

Subdivision (b), however, probably changes the law relating to the 

remedies of an aggrieved lessor. Although the prior law is not ',ltogether 

clear, it seems likely that if a lessor terminated a lease because of a 

lessee's breach and evicted the lessee, his cause of action for the 

damages resulting from the loss of the rentals due under the lease did 

not accrue until the end of the original lease term. See De Hart v. Allen, 

26 Cal.2d 829, 161 P.2d 453 (1945); Treff v. Gulko, 214 Cal. 591, 7 p.2d 

697 (1932). Under subdivision (b), an aggrieved lessor may terminate the 

lease and immediately sue for the damages resulting from the loss of the 

rentals that would have accrued under the lease. 
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SEC. 6. S::cCion 1953.5 is added to said chapter, to read: 

1953·5· The time for the cc~encement of an action based on the 

repudiation of a lease of real property begins to run: 

(a) If the repudiation occurs before any failure of the 

repudiator to perform his obligations under the lease, at the time 

of the repudiator's first failure to perform the obligations of the 

lease. 

(b) If the repudiation occurs at the same time as, or after, 

a failure of the repudiator to perform his obligations under the lease, 

at the time of the repudiation. 

Comment. Section 1953.5 clarifies the time the statute of limitations 

begins to run on a cause of action for repudiation of a lease. The rule 

stated is based on Section 322 of the Restatement of Contracts. Under the 

preexisting California law, the statute of limitations did not begin to 

run until the end of the lease term. See De Hart v. Allen, 26 Cal.2d 

829, 161 P.2d 453 (1945). 

Section 1953.5 merely sets forth' the time the statute of limitations 

begins to run. It does not purport to prescribe the earliest date for the 

commencement of an action based on repudiation. Nothing here forbids the 

commencement of such an action prior to the date the statute of limitations 

commences to run. 

-22-



SEC. 7. Section 1954 is added to said cbapte; to read: 

1954. (a) Whenever a lessor of real property finds personal 

property remaining upon tbe leased property following tbe termina-

tion of tbe lease and tbe lessor knows or has reason to believe that 

the personal property belongs to the former lessee, the lessor shall 

give written notice of such finding to the former lessee and to any 

other person tbe lessor knows or has reason to believe holds an 

interest in the property. Such notice shall be given by mail addressed 

to the former lessee or other interest holder at his post-office 

address, if known, and if not known, such notification shall be 

addressed to the former lessee or other interest holder at the loca-

tion of the leased property. Personal delivery of such notice may be 

substituted for delivery by mail. 

(bl If notice of the finding is given as provided in subdivision 

(a) within 21 days after the termination of the lease, title to the 

property vests in the lessor upon the expiration of six months from 

the date of the termination of the lease unless, within such six 

months, the owner of tbe property or any other interest holder appears, 

proves his ownership of or interest in the property, and tenders 

payment of all reasonable charges for the storage and preservation 

of the property. If notice of the finding is not given as provided 

in subdivision (al within 21 days after the termination of the lease, 

title to the property vests in the lessor upon the .. expiration of 

six months from the date of the mailing or delivery of the notice to 

the last persqri :to_be notified under subdivison (a) or three years from 

the date 0:[ tlie,i!et.:r.lin::tilGn. of the le"se, "hichever is earlier, unless 
,"' ... 

"ithin such time tbb c"r-er of the ~perty or any other interest 

bolder appears, proves his ownership of or interest in the property, 

and tenders payment of all reasonable charges for the storage (for not 
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to exceed six months) and preservation of the property. 

(c) If the lessor refuses to restore the property to a person 

who has made reasonable proof of his ownership or interest and tendered 

payment for the storage and preservation of tte property as provided 

in subdivision (b), such person may recover the property or the value 

of his interest, together with damages for its detention and a reason­

able attorney's fee, by civil action corr~enced within six months after 

the date of such refusal. 

(d) The lessor may, in lieu of holding the property for the owner 

or other interest holder pursuant to subdivision (b), sell the property 

in the manner specified in subdivision (3) of Section 9504 of the 

Uniform Commercial Code and hold the proceeds of such sale for the owner 

or other interest holder pursuant to subdivision (b) in the following 

cases: 

(1) \'/hen the property is-iila.anger of perishing or of losing 

the greater part of its value; or 

(2) When the lessor's charges for the storage and preservation 

of the property amount to two-thirds of its value. 

COIlilllent. Section 1954 is designed to provide a lessor with a simple 

procedure for disposing of personal property found remaining on the leased 

property following the termination of the lease. The section relates to 

property to which the lessor has no claim. If the lessor has a lien claim 

against the property, Sections 1861 and 1861a of the Civil Code and 

Sections 9101-9507 of the Uniform C=ercia1 Code govern the parties' 

rights. 
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SEC. 8. Article. 1.5 (commencing with Section 3320) i~ added 

to Chapter 2 of Title 2 of Part l'of Division 4 of the Civil Code, 

to read: 

Article 1. 5. Damages Upon BTeach and Termination of Lease of Real 

Proper";;y 

Comment. This article sets forth in some detail the damages that 

may be recovered when a lease of real property is te~ated by reason of 

the lessee's or lessor's breach. The article also sets forth the lessee's 

right to relief tram any forfeiture of advance payments made to the lessor. 

The remainder of the article is designed to clarify the relationship between 

the right to damages arising under this article and the right to obtain 

other forms of relief under other provisions of caJ.ifornia law. 
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~ ~~20. Lessor's damages upon termination of lease for breach 

3320. Subject to Section 3322, if a lease of real property 

is terminated because of the lessee's breach thereof, the measure 

of the lessor's damages for such breach is the sum of the following: 

(a) ite worth of the excess, if any, of the rent and charges 

equivalent to rent reserved in the lease for the portion of the term 

following such termination over the reasonable rental value of the 

property for the same period. 

(b) Subject to Section 3325, any other damages necessary to 

compensate the lessor for all the detriment proximately caused by the 

lessee's breach or which in the ordinary course of things would be 

likely to result therefrom. 

Comment. Section 3320 prescribes the measure of the damages a lessor 

is entitled to recover when the lease is terminated because of the lessee's 

breach. 

Under subdivision (a), the basic measure of the lessor's damages are 

the excess of the unpaid "rent and charges equivalent to rent" under the 

lease over the rental the lessor can reasonably expect to obtain by reletttng 

the property. In this context, "rent and charges equivalent to rent" refers 

to all obligations the lessee undertakes in exchange for the use of the leased 

property. For example, if the defaulting lessee had promised to pay the 

taxes on the leased property and the lessor cJuld not relet the property 

under a lease containing such a provision, the loss of the defaulting lessee's 

assumption of the tax obligation would be included in the damages the lessor 

i~ entitled to recover under Section 3320. 
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The measure of damages described in subdivision (a) is essentially that 

described in Civil Code Section 3308 (superseded by this article) as enacted 

in 1937. The mensure of dancges described in Sectien 3308 is applicable, how­

ever, onlycwhen the lease so provides aed the'lesser cheoses to invoke that remedy. 

!he measure of datnges described io Section, 3320 ie.nrplicnble in all cases. 

Subdivision (b) is included ~n this section in order to make it clear 

that the basic measure of damages described in Section 3320 is not the limit 

of a lessor's recoverable damages when the lease is terminated by reason of 

the lessee's breach. 

l-lhen a lease is terminated, it will usually be necessary for the lessor 

to take possession for a time in order to prepare the property for reletting 

and to secure a oew tenant. A lessor should be entitled to recover the rentals 

due under the lease for this period if the damages awarded are to put him in 

as good a position as would performance by the lessee of his contractual 

obligations. The lessor should also be entitled to recover for his expenses 

in caring for the property during this time, for these are expenses that he 

would not have had to bear if the lessee had not abandoned the property or 

breached the lease. 

In some cases, too, a lessor may wish to give a lessee an opportunity to 

retract his repudiation or cure his breach and resume his obligations under the 

lease. If the lessor does so and the lessee does not accept the opportunity 

to cure his default, the lessor should be entitled to recover the full amount 

of the rentals due under the lease for this period of negotiation as well as 

his expenses in caring for the property during this period. 
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In addition, the lessor should be entitled to recover for his expenses 

in retaking possession of the property, repairing damage caused by the 

lessee, and in reletting the property. There may be other damages necessary 

to compensate the lessor for all of the detriment proximately caused by 

the lessee, and if so, the lessor should be entitled to recover them also. 

Subdivision (b), which is based on Civil Code Section 3300, provides that all 

of the other damages a person is entitled to recover for the breach of a 

contract may be recovered by a lessor for the breach of his lease. This 

would include, of course, damages for the lessee's breach of specific 

covenants of the lease. 

Subdivision (b) is "subject to Section 3325" in order to make clear 

that the lessor's attorney's fees are not recoverable as incidental damages 

unless the lease specifically provides for the recovery of such fees by either 

the lessor or lessee. 

Section 3320 has been made subject to Section 3322 in order to make it 

clear that a lessor may not decline to relet the property and hold the 

original lessee for the entire remaining rental obligation as he is entitled 

to do under existing law. Under this section, as under the law relating to 

contracts generally, the defaulting lessee is not liable for any consequences 

that the lessor can reasonably avoid. Moreover, if the lessor relets the 

property for a rental in excess of the rental provided in the original 

lease, the damages the lessor is entitled to recover under Section 3320 

must be reduced accordingly. 
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§ 3321. Lessee's damages upon termination of lease for breach 

3321. Subject to Section 3322, if a lease of real property is 

terminated because of the lessor's breach thereof, the measure of 

the lessee's damages for such breach is the sum of the following: 

(a) The excess, if any, of the reasonable rental value of the 

p~~perty for the portion of the term following such termination over 

the worth of the rent and charges equivalent to rent reserved in the 

lease for the same period. 

(b) Subject to Section 3325, any other damages necessary to 

compensate the lessee for all the detriment proximately caused by 

the lessee's breach or which in the oroinary course of things would 

be likely to result therefrom. 

Camment. Section 3321 prescribes the basic measure of the damages a 

lessee is entitled to recover when the lease is terminated because of the 

lessor's breach. It is consistent with the existing California law. 

Stillwell Hotel CJ. v. Anderson, 4 Cal.2d 463, 469, 50 P.2d 441, 443 (1935) 

("The general rule of damages is that the lessee may recover the value of 

his unexpired term and any othel' damage which is the natural and proximate 

result of the eviction.") I'Ihere appropriate, a lessee may recover damages 

for loss of good will, loss of prospective profits, and expenses of removal 

from the leased property. See, e.g., Beckett v. City of Paris Dry Goods C~., 

14 Cal.2d 633, 96 P.2d 122 (1939); Johnson v. Snyder, 99 Cal. App.2d 86, 221 

P.2d 164 (1950); Riechhold v. Sommarstrom Invest. Co., 83 Cal. App. 173, 

256 Pac. 592 (1927). 

Section 3321 is subject to Section 3322 to make clear that the defaulting 

lessor is not liable for any consequences that the lessee can reasonably avoid. 

Subdivision (b) is subject to Section 3325 in order to make clear that the 

lessee's attorney's fees are not recoverable as incidental damages unless the 

lease specifically provides for the recovery of such fees by either the lessor 

or lessee. 
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§ 3322. Avoidable consequences; lessor's profits on reletting 

3322. (a) A party to a lease of real property that has 

been breached by the other party may not recover for any detriment 

caused by such breach that could have been avoided through the 

exercise of reasonable diligence without undue risk of other substantial 

detriment. 

(b) When a lease of real property is terminated because of 

the lessee's breach thereof and the le ssor relets the property, 

the lessor is not accountable to the lessee for any pro~it made on 

the reletting, but any such profit shall be set off against the 

damages to which the lessor is otherwise entitled. 

Comment. Under existing California law, a lessor may decline to retake 

possession of leased property after it has been abandoned by the lessee 

and recover the full rental as it comes due from time to time under the lease .• 

See De Hart v. Allen, 26 Cal.2d 829, 832, 161 P.2d 453, 455 (1945). 

Subdivision (a) of Section 3322 substitutes for this rule the rule applicable 

to contracts generally that a party to a lease that has been breached by 

the other party may not recover for any detriment caused by such breach that 

could have been avoided through the exercise of reasonable diligence. See 

RESTATEMENT, CONTRACTS § 336. 

Under existi!'!:; la\l, a lessor may relet property after the original. 

lessee has abandoned the lease if he does so either on his own account 

(in which case the lessee' s ~ntal obligation is terminated) or for the 

acc:lUnt of the lessee. See discussion in Dorcich v.· Tilte Oil Co., 103 

Cal, App.2d 677, 685, 230 P.2d 10 (1951). Although no case has yet arisen 

so holding, the rationale of the California cases indicates that if the 

lessor receives a higher rental 1,hcn reletting for the account of the lessee 
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than was provided in the original lease, the lessee is entitled to the 

profit. 

Under Section 3322, a lessor who relets property after the original 

lessee has abandoned it does SO for his own account; and under subdivision 

(b) any profit received belongs to the lessor rather than to the 

defaulting lessee. Profit received on the reletting, however, reduces the 

damages suffered by the lessor for which the lessee is liable. 

The rule stated in subdivision (b) is similar to the rule applicable 

when the buyer under a sales contract repudiates the sale and the seller 

resells the goods to mitigate damages. See COMM. CODE § 2706(6). 

- 31-

I 



· . § 3323. Rental upon reletting presumed to be reasonable rental value 

3323. If leased real property is relet following the termination 

of the original lease because of the breach thereof, the rental due 

to the lessor under the nel'l lease is presumed to be the reasonable 

rental value of the property for the term covered by the new lease. 

This presumption is a presumption affecting the burden of proof. 

Camment. Under Sections 3320 and 3321, the damages a lessor or lessee 

is entitled to recover upon termination of the lease because of a breach 

are based in part on the difference between the value of the rentals which 

would have been due under the original lease for the remainder of the term 

and the reasonable rental value of the property for the same period. 

Section 3323 provides that the "reasonable rental value" of the property 

is presumptively fixed by the ne~1 lease when the leasor relets the property. 

The effect of this presumption may be overcome by proof that the reasonable 

rental value of the property is in fact higher or lower than rental fixed 

by the new lease. EVIDEHCE CODE § 606. 
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§ 3324. Liquidated damages 

3324. IIDtwithstanding Sections 3320 and 3321, upon any 

breach of the provisions of a lease of real property, liquidated 

damages may be recovered if they are provided in the lease and 

meet the requirements of Sections 1670 and 1671. 

Comment. Section 3324 does not create a right to recover liquidated 

damages, it merely recognizes that such a right may exist if the conditions 

specified in Civil Code Sections 1670 and 1671 are met. Provisions in leases 

for liquidated damages upon repudiation of the lease by the lessee have been 

held to be void. Redmon v. Graham, 211 Cal. 491, 295 Pac. 1031 (1931); Jack 

v. Sinsheimer, 125 Cal. 563, 58 Pac. 130 (1899). Such holdings were proper 

so long as the lessor's cause of action upon repudiation of a lease was either 

for the rent as it came due or for the rental deficiencies as of the end of 

the lease term. Under such circumstances, there could be little prospective 

ur,certainty over the amount of the lessor's damages. Under Section 1952.5 and 

this article, however, the lessor's right to damages accrues at the time of 

the repudiation; and because they must be fixed before the end of the term,. they 

may be difficult to calculate in some cases. This will frequently be the case 

if the property is leased under a percentage lease. It may be the case if the 

property is unique and its fair rental value cannot be determined. Accordingly~ 

Section 3324 is included as a reminder that the CUBes ,hOldil'lS liquidated 

d2I.:tlg0B provi ~iono 1:1 1(;2. SeC to be void :::.rl; .. :0 lor;ner nuthori t£:ti vc) nnd -:ho. t 

in seLe cuses euch prcvicicr::; l:MY be v['.lid. 

So far as provisions for liqUidated damages upon a lessor's breach are 

concerned, Section 3325 is declarative of the preexisting law under which such 

provisions were upheld if reasonable. See Seid Pak Sing v. Barker, 197 Cal. 

321, 240 Pac. 765 (1925). 
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§ 3325. Attorney's fees 

3325. (a) In addit ion to any other relief t;) which a le ssor 

or lessee is entitled by reason of the breach of a lease of real 

property by the o·c\ler ,?c.""cy to the le2 se, the le ssor or 

lessee may recover reasonable attorney's fees incurred in obtaining 

such relief if: 

(i) The lease provides for the recovery of such fees; or 

(2) The lease provides that the other party to the lease may 

recover attorney's fees incurred in obtaining relief for the breach 

of the lease. 

(b) The right to recover attorney's fees as provided in 

paragraph (2) of subdivision (a) may not be waived prior to the 

accrual of such right. 

COlLIIlent. Leases, like other contracts, sometimes provide that a party 

forced to resort to the courts for enforcement is entitled to a reasonable 

attorney's fee. Section 3325 mlli,es it clear that the remaining sections in 

the article do not impair the lessor's rights under such a provision. 

Subdivision (b) and para;:;raph (2) of subdi'!isi:m (a) are included in the 

section to equalize the operation of leases that provide for the recovery of 

an attorney's fees. Most leases are drawn by one party to the transaction 

(usually the lessor), and the other seldom has sufficient bargaining power to 

require the inclusion of a provision for attorney's fees that works in his 

favor. Under Section 3325, if either party is entitled by a provision in the 

lease to recover attorney's fees, the other may recover such fees when he is 

forced to resort to the courts to enforce his rights under the lease. To 

prevent paragraph (2) of subdiviSion (a) from being nullified by standard 

lfaiver provisions in leases, subdivision (b) prohibits the waiver of a party's 

right to recover under that paragraph until the right actually accrues. 
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3326. Subject to the lessor's rir;h'c to obtain specific enforcement 

of the lease, if a lease 0: real property is terminated because of the 

breach thereof by the lessee or if the lessee abandons the lease, the 

lessee may recover from the lessor any amount paid to the lessor in 

consideration for tlle lease (whether desi,,>nated rental, bonus, considera-

tion for execution thereof, or by any othel' term) that is in excess of 

(a) the portion of' the total amount required to be paid to the lessor 

pUl'suant to the lease tha~c is fairly allocable to the portion of the 

tena prior to the termination or abandonment of the lease and (b) any 

damages, including liquidated damages as provided in Section 3324, to 

which the lessor is entitled by reason of such breach or aband:mlllent. 

The right of a lessee to recover under this section may not be waived 

prior to the accrual of such right. 

Ccmment. Section 3326 is designed to make the rules stated in Freedman 

v. The Rector, 37 Cal.2d 16, 230 P.2d 629 (1951), and Caplan v. Schroeder, 56 

Cal.2d 515, 15 Cal. Rptr. 145, 364 P,2d 321 (1961), applicable to cases 

arising out of the breach of a lease. The Freedman case held that a wilfully 

defaulting vendee under a contract for the sale of real property may recover 

the excess of his part payments over the damages caused by his breach. The 

Caplan case held that a wilfully defaulting vendee could recover such an 

advance payment even though the contract recited that the advance payment was 

in consideration for the execution of the contract. The court looked beyond 

the recital and found that there was in fact no separate consideration for 

the advance payment aside from the sale of the property itself. 

Similarly, Section 3326 ~nll permit a lessee to recover advance payments, 

regardless of how they are designated in the lease, if the court finds that 
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such payments are in fact in consideration for the lease and are in excess 

of the damages suffered by the lessor as a result of the lessee's breach. 

The last sentence of Section 3326 is probably unnecessary. The Freedman 

and Caplan cases are based on the provisions of the code prohibiting for­

feitures. These rules are applied despite contrary provisions in contracts. 

Nonetheless, the sentence is included to make it clear that the provisions 

of this section may not be avoided by the addition to leases of provisions 

l'/aiving rights under this section. 

Section 3326 will change the California law. Under the existing 

California law the right of a lessee to recover an advance payment depends 

on whether the advance payment is designated a security deposit (lessee may 

recover), liquidated damages (lessee may recover), an advance payment of 

rental (lessee may not recover), or a bonus or consideration for the execution 

of the lease (lessee may not recover). Compare Harming v. Shapiro, 118 Col. 

App.2d 72, 257 P.2d 74 (1953)($12,000 forfeited because designated as both 

a bonus and an advance payment of rental) with Thompson v. Swiryn, 95 Cal. 

App.2d 619, 213 P.2d 740 (1950)(advance payment of $2,800 held recoverable 

as a security deposit). See discussions in Joffe, Remedies of California 

Landlord upon Abandonment by Lessee, 35 so. CAL. L. REV. 34, 44 (1961) and 

Note, 26 CAL. L. REV. 385 (1938). See also Section 3324 and the Comment to 

that section. 
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§ 3327. Unlawful detainer actions 

3327. (a) Nothing in this article affects the provisions 

of Chapter 4 (colEllencing with Section 1159) of Title 3 of Part 3 

of the Code of Civil Procedllre, relating to actions for unlawful 

detainer, forcible entry, and forcible detainer. 

(b) The bringing of an action under the provisions of Chapter 

4 (commencing 1'1ith Section 1159) of Title 3 of Part 3 of the Code 

of Civil Procedure does not affect the rigtt to bring a separate 

action to recover the damages specified in this article; but there 

shall be no recovery of damages in the subsequent action for any detriment 

for which a claio for daoages was made and determined on the merits in 

the previous action. 

Comment. Section 3327 is designed to clarify the relationship between 

this article and the chapter of the Code of Civil Procedure relating to 

actions for unlawful detainer, forcible entry, and forcible detainer. The 

actions provided for in the Code of Civil Procedure are designed to provide 

a summary method of recovering possession of property. Those actions may 

be used by a lessor whose defaulting lessee refuses to vacate the property 

after tel~ination of the lease. 

Section 3327 provides that the fac~ that a lessor has recovered po~session 

of the pr::>perty by an unlawful detainer action does not preclude the bri~ing 

of a later action to recover the damages to which he is entitled under this 

article. S·:)me of the incidental damages to which the lessor is entitled may 

be recovered in either the unlauful detainer action or in an action to recover 

the damages specified here. Under Section 3327, such damages may be 

recovered in either action; but the lessor is entitled to but one deter-

mination of the lierits of a damages claill for any particular detriment. 
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Section 3308 of the Civil Code is repealed. 

to-rentnl-or-damngcs-for-breuch-of-the-cavcnnnt-to-pay-such-rent-or-chargee 

cection-is-cxereiscd-by-the-lossor-wtthtn-a-spceiftod-t±mo-the-right-thereto 

Comment. Section 3308 is repealed because it is unnecessary. The remedy 

thatSecti:>n 3308 sta-~es may be pr:lVided in a lease is made the general rule, whether 

1 d ~b DrClvisi:ms. of the r2mainder of the statute. or not pravided in the ease, un e~ v~e_ 
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SEC. 10. Sect ion 3387.5 is added to the Civil Code, to read: 

3387.5. (a) A lease may be specifically enforced by any 

party, or assignee of a party, to the lease when: 

(1) The lease provides for the transfer to the lessee at 

the termination of the term of the lease of title to buildings or 

other iroproverr~nts affixed by the lessor to the leased property; or 

(2) The lease contains an option which the lessee may exercise 

at the termination of the lease to acquire title to buildings or 

other improvements affixed by the lessor t8 the leased property. 

(b) Nothing in this section affects the right to obtain 

specific or preventive relief in any other case where such relief 

is appropriate. 

Cmnment. Under the existing California la"" if a lessee defaults in 

the payment of rent, abandons the property, or otherwise breaches the lease, 

the lessor may refuse to termin3te the lease and may sue to collect the 

rental installments as they accrue. Because -~he lessee's obligation under a 

lease has been, in effect, SD8cifically enforceable thr8ugh a series of actions, 

leases have been utilized by public entities to finance the construction of 

public ilnpr8vements. The lessor constructs the improvement to the specifications 

of the public entity-lessee, leases the property as improved to the public 

entity, and at the end of the term of the lease all interest in the property and 

the improvement vests in the public entity. See,.::..:.fu.' Dean v. Kuchel, 35 

Ca1.2d 1,44, 218 P.2d 521 (1950); City of Los Angeles v. Offner, 19 Ca1.2d 483, 

122 P.2d 14 (1942). S:Jmetilnes the public entity's right to acquire the property 

or the improvement 1s absolute under the terms of the agreement, sometilnes it 

depends on the exercise of an option. In either event, this system of 
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financing public improvements llould be seriously jeopardized if upon 

repudiation of the lease by the lessee the lessor's only right were the 

right to recover damages measured by the difference between the worth of 

the recaining rentals due under the lease and the rental value of the 

property. See Section 3320. 

Section 3387.5 has been added to the Civil Code, therefore, to make it 

abundantly clear that a lease is specifically enforceable if it provides 

for the transfer of improvements constructed on the leased property to the 

lessee at the termination of the lease. Under Section 3387.5, it will be 

clear that a lessee may not avoid his obligation to pay the lessor the full 

amount due under the lease by abandoning the leased property and repudiating 

the lease. 

Although Secti:>n 3387.5 may not be nece ssary inasmuch as agreements for 

the transfer of interests in real property are generally specifically 

enforceable, Section 3387.5 will avoid any uncertainty concerning the nature 

of the obligations that are assumed by the parties wben entering into 

lease-purchase agreements. 
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SEC. l1. Secti0n 1174 ~f the C~de of Civil Procedure is amended to read: 

1174. If upon thc trial, the verdict of the jury, or, if the 

case be tried without a jury, the findings of the court be in favor of 

the plaintiff and aGainst the defendant, judgment shall be entered for 

the restitution of the pr~mises; and if the pr0ceedings be for an 

unlavlful detainer after neglect, or failure to perf~rm the conditions 

or covenants of the lease or agreement under which the property is held, 

or after default in the payrr~nt of rent, the judgment shall also 

declare the forfeiture of such lease or agreex:ent H·-~p.e-Re;;i.ee 

;feneUes. • 

The jury or the court, if the proceedings be tried without a jury, 

shall also assess the damages occasioned to the plaintiff by any 

forcible entry, or by any fncible or unla"rful detainer, alleged in the 

complaint and proved on the trial, and find the amount of any rent due, 

if the alleged unla,,>f'ul detainer be afte':' default in the payment of rent. 

Judgment against the defendant guilty of the forcible entry, or the 

forcible or unlawful detainer, may be entercd in the discretion of the 

court either f0r the amollnt ~f the damages and the rent found due, or 

for three times thc am~unt so found. 

When the proceeding is for an unlawful detainer after default in 

the payment of rent, a\1.d the lease or agreement under vlhich thn. rent is 

payable has not by its te!1llS expired, and the notice required by Section 

1161 has not stated the election of the landlord to declare the for-

feiture thereof, t"e court may, and, if the lease or agreement is in 
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writing, is for a term of more than one year, and does not contain 

a :furfei tu"'" claus2, s!'all order that execut ion upon the judgment 

shall not be issued until the expiration of five days after the entry 

of the judgment, within ,;hich time the tenant, or any subtenant, or 

any mortgagee of the term, or any other party interested in its 

c~ntinuance, may pay into the ccur~ for the landlord, the amount 

found due as rent, with interest thereon, and the amount of the damages 

found by the jury or the court for the unlawful detainer, and the costs 

of the proceedings, and thereupon the judgment shall be satisfied and 

the tenant be restored to his estate. 

But if payment as here provided be not made within five days, 

the judgment may be enforced for its full amount, and for the ~ 

of the premises. In all other cases the jl!Clgment may be en:f'orced 

immediately • 

Comment. The language deleted from Section 1174 was added to permit a 

lessor to evict a defaulting lessee ~Dd relet the premises without forfeiting 

his right to look to the lessee for any resulting deficiencies in the accruing 

rentals. Under the pre-existing law, a lessor whose lessee defaulted in the 

payment of rent had to choose between suing the lessee from time to time to 

collect the accruing rentals and c~mpletely terminating the lease and the 

lessee's obligation to pay any more rent. Costello v. V~rtin Bros., 74 Cal. 

App. 782, 786, 241 Pac. 588 (1925). 

Inasmuch as Civil Code Sections 1952.5 end 1953 permit a lessor to recover 

- -
his damages for the loss of the future rentalsdue !:nde:' tCe lea se ci(;s]Oite t:1e 

termination of the lease, the deleted language is no longer necessary. 
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