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5/16/66 

Memorandum 66-24 

Subject: Study 50 - Leases 

We have previously distributed to you Memoranda 66-7 and 66-15 and 

a First Supplement to Memorandum 66-l5 relating to leases. This memorandum 

will gather together the matters presented by the pr.evious memoranda so 

that this memorandum need by the only one considered on this subject. 

Distributed with this memorandum is the tentative recommendation that 

the Commission approved and sent out for cOlllll1ents. Also accompanying this 

memorandum are two copies of a revised recommendation designed to meet the 

criticisms that were made of the original tentative recommendation. The 

original tentative recommendation is on white paper (With a gold cover); 

the revised version is on yellow paper (With a gold cover). [The revised 

version on yellOW is substantially the same as that distributed (on green 

paper) with Memorandum 66-15. The further revisions we suggested in the 

First Supplement to Memorandum 66-15 have been incorporated into it, and 

we have made a few other minor changes. If any of you wish to check the 

revised version on yellow against the previous version on green, 

a table appears at the back of this memorandum which spots each change DBde 

from the previous version. ] We have also sent you a staff study on the 

problems incident to the termination of leases. 

The Commission's tentative recommendation on this subject was distri-

buted to more than 300 persons who requested copies as a result of a notice 

we had published in the State Bar Journal and in various legal newspapers. 

Attached to this memorandum are the following comnents that have been 

received as a result of this distribution: 

Exhibit I (pink).- State Bar 

Exh~bit II (gold) - Professor Verrall 
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Exhibit III (pink) - United states Leasing Corporation 

Exhibit IV (yellow) - John F. Taylor 

Exhibit V (white) - J. H. Petry 

Exhibit VI (green) - Fireman's Fund Insurance Co. 

Exhibit VII (burr) - Albert J. Forn 

Exhibit VIII (blue) - George Herrington 

Exhibit IX (pink) - Los Angeles County Counsel 

Exhibit X (gold) - Orange County Counsel 

The tentative recommendation seems to have received a mixed reaction. 

Mr. Forn states, "I was pleased to see that the recommendaticns resolve a 

number or problems that I have encountered in my practice." The Fireman's 

Fund Real Estate Depar.tment writes, "I agree with and approve or the 

recommended legislation • • " . . On the other hand, Proressor Verrall 

states, "My conclusions are the cOlllllents should be withdrawn and the legis­

lation reconsidered." 

In this memorandum, we will consider rirst those comments that deal 

with the scope or our recommendation; we will then consider those comments 

going to the basic policies underlying our recommendation; next we will 

deal with those cOlllllents dealing with specUic problems; and rinally we will 

include same notes on the revised recommendation--indicating sources ror 

language and mentioning remaining problems. 

APPLICATION OF THE CQl.tMISSION'S 

PROPOSALS TO CHATl'EL LEASES 

The Northern Section or the State Bar Committee (Exh. I, Min. ll/8/65 

J 5,) the United States Leasing Corporation (Exh. III), and John F. Taylor 

(or Dinkelspiel & Dinkelspiel)(Exh. IV) all raise questions concerning the 

application or the recommendation to chattel leases. 
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As John F. Taylor points out, there is extensive statutory regulation 

of the chattel leasing area already. Moreover, contracts for the lease of 

chattels are not encumbered with common law conveyancing theory based on 

the concept of a lease as an estate in land and rent as a feudal service 

incident to an estate in land. 

In Oakland Cal. Towel Co. v. Roland, 93 Cal. App.2d 713 (1949), the 

court applied usual contract doctrines to a breach of a lease of personal 

property.~nd permitted the recovery of damages by the lessor for the loss 

of prospective profits. 

Inasmuch as the problems that have been identified in connection with 

leases have all related to leases of real property, we think that there is 

no need for our recommendation to deal with the rights arising out of 

chattel leases at all. We recommend, therefore, that the tentative recom-

mendation be revised to deal only with real property. 

The revised tentative recommendation (on yellow) reflects this sugges-

tion. The proposed statute ms been relocated in the portion of the Civil 

Code dealing with leases of real property, and all reference to leases of 

personal property has been deleted. 

POLICY UNDERLYING REC(M.lEN])ATION 

As a background for the following discussion, you should read the 

staff study that has been distributed for the May 27-28 meeting. 

The basic policy decision that underlies the recommendation is that a 

lease is fundamentally a contract by which the lessor promises a continuing 

permission for the lessee to use and occupy the leased property in return 

for which the lessee promises to pay a consideration usually called rent. 

This, in substance, is what Section 1925 of the Civil Code says. The 

C~Bsion's recommendation is intended to implement the declaration of 
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Section 1925 by making clear that upon an abandonment of leased property 

by the lessee or upon his eviction for good cause, the lessor may resort 

to the ordinary contract remedies for the protection of his rights. The 

contractual doctrines of anticipatory breach and mitigation of damages 

are applicable, and damages are recoverable for prospective loss of the 

benefit of the bargain. 

Most of our correspondents seem to approve of the policy. The 

Southern Section of the State Bar approved all of the stated principles 

underlying the recommendation except that relating to the presumption 

arising from a reletting of the property. Elch. I, So. Sec. Min. The 

United States Leasing Corporation states, "[W]e comnend your basic 

approach to a revision of law through the application of general contract 

principles of damages, as opposed to real property concepts •••• " 

Ex. III, p.l. 1:he Fireman's Fund, Real Estate Department, wrote, "1 

agree with and approve of the recommended legislation •••• " Elch. VI. 

Albert J. Forn stated, "I was pleased to see that the recormnendations 

resolve a number of problems that I have encountered in my practice." Elch. VII .. 

The Northern Section of the State Bar COmmittee generally approves the 

statute ("this statute as far as it goes is a good start but requires 

further drafting"), but expressed some reservations ("Will there not be a 

tendency to breach leases, in some instances, gambling on expert testimony 

to avoid damages."). E:;ll. I, N:Jr. Sec. Min. 11/8/65, "9. 1, lbr. Sec. Min. 

11/22/65, ? 5. George Herrington's letter to Senator C~bey is very 

crUiea1 in a general way, b'xG the only letter he addressed to us raises 

a problem we think 1"" can selve. Exh. VIII. He raises no other specific 

objections, and it is possible that his broadside attack is merely to 

enhance the possibility that his specific prcblen will be taken care of. 

Profeaso}> Verrall's letter (Exh. II) is crUical of both the basiC 

policy and the means we have chosen to implement it. Some of his disagreement 
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flows from a different opinion of the existing law than we have. OUr 

differences on the law and the basic policy involved will be discussed 

here, for it is necessary to decide the underlying policy first so that the 

statute can be prepared to reflect that policy. 

Professor Verrall's position is that a wholesale abandonment of the 

common law concept that a lease is a conveyance of an estate in land and 

that the lessee's rental obligation is an incident of that estate is 

unwarranted. See Exh. II, p.5, "i.9: 

On page 4 of Exhibit II, Professor Verrall questions requiring 

application of the contractual doctrine of mitigation of damages to leases. 

"There is no proof that lessors have used this course abusively." he 

asserts that requiring mitigation (or, rather, limiting damages to those 

that are not avoidable) may give rise to new hardships and abuses. Somewhat 

inconSistently, however, he suggests at the top of page 8 (Exh. II) that a 

lessor be limited to (1) rescission, (2) reletting the property and period­

ically recovering deficiencies resulting from required reletting or (3) 

damages measured by the loss of the bargain (which denies avoidable damages). 

And at the bottom of page 8 (Exh. II), he suggests that lessors will 

abusively refuse to mitigate damages under the new statute. 

Professor Verrall also questions the wisdom of granting a defaulting 

lessee the right to recover prepayments. On page 7 (Exh. II), he asserts 

that this will undermine the protective devices that are now available to a 

lessor. On page 6,,1 11, and on page 10, ,[ 7, he asserts that the statutes 

providing for relief from forfeitures are now applicable to lessees. We 

know of no case that sustains this assertion, however. 
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Our view that a lease should be viewed more as a contract is not 

unique. In The California Lease--Contract or Conveyance?, 4 stan. L. Rev. 

244 (1952), it states: 

The modern lease more closely resembles a contract for the 
purchase of space and services than it does the purchase of 
an interest in land. 

In 31 Cal. L. Rev. at 338-339 (1943), there appears: 

With regard to the legal obligations of lessor and lessee 
it has been stated that the task of modern courts is "to 
divorce the law of leases from its medieval setting of real 
property law and adapt it to present day conditions and 
necessities by means of contract principles ••• " The 
California Supreme Court in Medico-Dental Etc. Co. v. IIorton 
& Converse did just that when it joined the small minority of 
jurisdictions which frankly treat a lease like an ordinary 
bilateral contract • • •• [But it later retreated, 
see the Stanford Law Revie~1 article cited iILmediately above. ) 

The presence of special rules which are applied to deter­
mine the effect of breaches of covenant by one party to a lease 
on the duties of the other is explained by the Restatement of 
Contracts as existing "partly for historical reasons and partly 
because the grantor of a lease • • .• has performed the major 
part of his side of the transaction." In the light of changing 
conditions surrounding the uses to which land is put, the former 
reason is not very persuasive; the latter no longer based upon 
fact. It is true that a lease is regarded primarily as a 
conveyance of an interest in land and that the law of real 
property grew up before the doctrine of mutually dependent 
premises had developed. Ilowever the historical approach seems 
unsound, particularly since the feudal tenancy, with its 
emphasis on farm land fr:>m which the rent was said to "issue" has 
given way to a large extent to the "business lease" containing 
covenants of both parties relating to the use of the buildings on 
the land, which frequently is the chief conSideration. This 
economic change which has led to the modern lease-contract not only 
invalidates the argument against interdependency of covenants based 
upon traditional motions, but also explains why execution of the 
lease cannot properly be held to constitute substantial performance 
on the part of the lessor. 

In Professor Corbin's treatise on contracts, the problem is discussed in a 

variety of contexts. In discussing "constructive eviction," Professor 

Corbin states: 
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The word "constructive" shows that it is not the law of 
property that the court is applying, but the law of mutual 
dependency in contracts; it is believed that the time has 
come to recognize this fact openly and to apply the flexible 
rules of contract law in determining whether a breach by either 
party is so material as to discharge the other fram further 
duty. [3A Corbin, Contracts § 686, p. 243 (1960).J 

Although legitimate criticism can be made concerning some of our 

specific proposals, we believe that the overall recommendation that a 

1-__ .... _"-" bu ~_=<l<>" as a bil At."""l cont.ract to the extent that it can 

be so regarded is amply justified by hardships and forfeitures reflected 

in the appellate cases. 

Kulawit~y. Pacific I'/oodenware & Paper Co., 25 Cal.2d 664 (1944), is a 

good example. The lessee auctioned off the goods in his store, retired from 

business, and stopped paying rent. After the lessor was unable to relet the 

premises, he let adjoining premises for a business that would have competed 

with the lessee had the lessee still been in business. For this breach of 

his covenant, the lessor ~/aS held to forfeit all right to rent from the lessee 

for the remainder of the lease term. 

In j'larming v. Shapiro, 118 Cal. App.2d 72 (1953), the lessee lost 

$12,000 because the lessor had sux'ficient foresight to label the prepayment 

of that sum as both a bonus and a prepayment of rent, while in Boral v. 

Caldwell, 223 Cal. App.2d 157 (1963), the defaulting lessee was able to 

recover the advance payment of $2,000 (~7hich l/aS also to be credited to the 

last two months' rent) because the lessor once referred to the payment as a 

"security deposit." 

In A-l Garage v. Lange Investment Co., 6 Cal. App.2d 593 (1935), the 

lessee not only lost the $10,000 that was paid to the lessor upon the 

execution of the lease, he had to pay a judgment of $2,975.02 in addition to 
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compensate the lessor for accrued rentals at the time of the termination of 

the lease. The case is older nml, and perhaps it shouldn't cause much con­

cern because of its age. But its statement of the applicable law is still 

being cited and relied on in such cases as Warming v. Shapiro. 

The other cases mentioned in the tentative recommendation, in the staff 

study, and in the law review articles cited are further illustrations of 

the assertion here made. But those detailed immediately above are SUfficient 

to make the point. 

We still recommend that the general thrust of the recommendation should 

be to make contractual principles applicable to leases. We see no reason to 

continue the fiction that a lessee has an interest in the leased property 

after he has abandoned it or after he has been evicted from it. We should 

recognize that the contract is at an end for purposes of performance even 

though it continues for purposes of determining damages. 

Actually, the idea that a lessor may evict a lessee yet preserve the 

lessor-lessee relationship was unknown to the common law. At common law, 

exercise of the landlord's right of reentry terminated the lesser estate 

and all rights and duties incident thereto. The idea that s right of 

reentry can be exercised without terminating the servient estate has evolved 

from attempts to harmonize common law and contractual concepts. The idea 

is unrealistiC, and the hardships it has created are recognized by all of 

the writers who have published in this field. 

The revised tentative recommendation reflects our adherence to this 

view. It merely spells out this view in considerably more detail than 

appeared in the original tentative recommendation. 

COMMENTS ON PRELIMINARY DISCUSSION 

Professor Verrall (Exhibit II) criticized the preliminary discussion 
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appearing in the tentative recommendation. The other writers did not. We 

will mention Professor Verrall's specific criticisms below and point out how 

we attempt to meet them. The numbers on the pOints discussed are Professor 

Verrall's. 

1. Professor Verrall criticizes our characterization of the Supreme 

Court's decisions as "vacilJl>ting" between property and contract theories. 

In the revised recommendation, we have deleted this language. 

2. Professor Verrall questions our assertion that the doctrine of 

anticipatory breach has not been applied in lease cases. We think that 

the cases cited in the tentative recoDBDendation so hold. We do not see 

how one can escape from this conclusion when the Supreme Court states un-

equivocally that the lessor has but three remedies, none of which is an 

immediate suit for the prospective losses that have been caused ~y the 

lessee's default. See the discussion of the damages remedy in lease cases 

in the staff study on pages 18-32 • 

Professor Corbin concludes that the California cases reject the notion 

that the lessee's repudiation of his lease and his refusal to pay further 

rent is an anticipatory breach for which damages for the loss of the future 

rentals can be recovered. Co~bin, Contracts § 986 note 54 (1951). The 

Court of Appeals for the Eighth Circuit reached the same conclusion in 

Hawkinson v. Johnston, 122 F.2d 724, 137 A.L.R. 420 note 3 (1941). 

We could amplify the discussion in the tentative recommendation, but 

we think that the proposition that the doctrine of anticipatory breach is 

not applied in lease cases (except where a mining lease is involved) is 

both correct and sustained by the cases cited. 

Professor Verrall also objects to the form of our statement concerning 

the lessor's right to retake possession, relet after notification to the 

lessee, and recover damages from the lessee in the amount of any deficiency 
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at the end of the term. § B. 2, ,r First, p.3; § B. 6, p.5. The tentative 

recommendation states that the third course available to the lessor is, 

after notifying the lessee, to "relet the property for the benefit of the 

lessee and recover damages in the amount of the excess of the rentals called 

for in the original lease over the rentals obtained by reletting." Professor 

Verrall asserts that this form of statement must assume that Welcome v. Hess 

is overruled, that language of the Supreme Court stressing that this course 

of action is for damages must be disregarded, and that chance language in 

some DCA opinions alone should be recognized. 

The statement on page 3 to which Professor Verrall objects was not taken 

from a DCA opinion, it is based on the Supreme Court's language in Kulawitz 

v. Pacific etc. Paper Co., 26 Cal.2d 664, 671 (1944), which has become the 

definitive statement of the lessor's rights upon abandonment. The Supreme 

court there defined the third course open to the lessor as follows: "or 

(3) to retake possession for the lessee's account and relet the premises, 

holding the lessee for the difference between the lease rentals and what it 

was able' in good faith to procure by reletting." (Emphasis added.) The 

statement in the tentative recommendation is no different in substance. 

See the discussion on pages 26-30 of the staff study. We believe that 

Professor Verrall's position must assume that Treff v. Gulko and Phillips­

Hollman, Inc. v. Peerless Stages (discussed in the study) are the whole 

law on the subject despite the inconsistent later pronouncements by the 

Supreme. Court. See page 30 of the staff study. In view of the uncertainty 

concerning the correct theory, all one can do is parrot the language of 

the SupX6me court, and this is what the tentative recommendation does. 

3. Professor Verrall criticizes the form of the statement defining 

anticipatory breach at the top of page 2. The form of statement follows 
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the discussion appearing in 4 CORBIN, CONTRACTS 831-832. We do not know 

wherein it is not careful or wherein it is inaccurate. In the revised 

version, we have remedied the implication that a lessor has but two remedies. 

4. Professor Verrall asserts that the cases cited in the second para­

graph on page 2 do not support the proposition stated that anticipatory 

breach has not been applied to leases. See the discussion above under # 2. 

5. True. Acceptance of surrender is equivalent to rescission. The 

discussion in the tentative recommendation is accurate. 

6. This point is discussed above under # 2. 

7. We have modified the discussion in the revised recommendation to 

make clear that Costello's holding related to termination of a lease for 

breach and that the loss of the right to further rentals flows from the 

termination, not the eviction. As modified, the discussion seems to meet 

Professor Verrall's objection. 

8. The Barker and Burke cases are accurately cited for the proposj.tiol:!. 

stated. See the discussion in the staff study at pp. 45-47; see also pp. 33-

37· 

9. This is a policy objection discussed above. The common law theory 

of rent is based on the feudal system and the concept of tenure. We cannot 

see where it has any place in the modern world. 

10. We have 1IIOd1fied the aiscussion in the. revised 1'6cOmmallllation 

to indicate more clearly the .!'e,levance of our reference to liquidated 

damages. 

11. We know of no case holding that "advanced rentals and bonus 

payments in lease cases where in fact forfeitures come within Section 3275." 

The cases cited in the preliminary discussion of the basic policy involved 

demonstrate that forfeitures are enforced. Other wiiters concur. See the 

discussion in the staff study at pp. 39-42. 
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12. Professor Verrall questions our statement that Civil Cal. e 

Section 3308 does not relieve a lessee from forfeitures. That the enactment 

of Section 3308 in 1937 has not had any effect on the law applicable to 

advance payments by lessees is assumed in the recent case of Boral v. Caldwell, 

223 Cal. App.2d 157 (1963). In Warming v. Shapiro, llB Cal. App.2d 72 (1953), 

an advance payment of rental was held nonrecoverable regardless of the amount 

of damage Buffered by the lessor, but the case does not indicate l.'"he'ther a 

330B clause was in the lease. It is obvious from the decision, however, 

that Section 3308 cannot relieve a lessee from such a forfeiture when the 

parties have not included a 3308 provision in the lease. 

13 and 14 refer to specific statutory recommendations and will be 

discussed in connection therewith. 

COMMENTS ON PROPOSALS IN TENTATIVE 

RECQMMENDA TION 

Some of the comments received are directed toward specific sections. 

Others suggest additional provisions which may be included. We will discuss 

the criticisms of the proposed sections under this heading, reserving sug-

gested additions for later discussion. We will also indicate how we attempt 

to meet the criticisms raised in the revised recommendation. 

Section 1936 

The State Bar (No. Sec.), J. H. Petry, and the Fireman's Fund all 

suggest that "abandonment" should be defined. Mr. Petry's letter points 

out that a lessor sometimes had difficulty determining whether vacation 

of the premises plus nonpayment of rent amounts to an abandonment. He 

suggests that a two months' delinquency in rental payments plus pcation 

of the leased property should amount to an abandonment. 

The need for definition stems from the fact that some lessees do not 

want the lessor to be able to terminate the lease merely because the 
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property is vacant, and the lessors want to know with certainty when the 

lessee's interest ends so that they do not risk forcible entry damages 

when they retake the property. 

We recommend the definition of both "repudiation" and "abandonment" and 

we have defined both terms in the revised recommendation. See Sections 

1951, 1951.5. 

Professor Verrall objects to the statement in the comment that the 

courts have not considered abandonment to be a breach. Tbe comment appears 

in revised form in the first paragraph of the comment to Section 1952.5. 

Professor Verrall objects to the policy underlying this section. He 

suggests, as an alternative to Section 1936, a section permitting the 

lessor upon a total breach to (1) cancel the remainder of the lease contract, 

(2) continue the lessor-lessee relationship with an obligation to ~Dirn1ze 

the lessee's liabilities (and account to the lessee for profits?) 
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or (3) terminate the relationship and recover damages for the loss of the 

remainder of the lessee's contractual obligation. 

In effect, this alternative proposal would be similar to the proposed 

legislation. It would have the advantage of spelling out the lessor's 

remedies at a little greater length and thus maldng them more definite. 

Under our proposed legislation, we have always assumed that the lessor has the 

right to rescind for substantial breach. We did not think that anything we 

proposed inhibited that right. Rescission, of course, involves restoration 

of values received under the contract. See CIVIL CODE § 1691. So far as 

continuance of the relationship is concerned, we have recognized that under 

some circumstances specific performance may be an available remedy (which, 

of course, involves continuance of the relationship). Termination of the 

relationship and damages is the basic remedy provided under our proposed 

statute. 

The Commission should compare this proposed alternative with the 

remedies generally provided a party to an ordinary continuing contract upon 

an anticipatory breach by the other party. 

First, the injured party may rescind. 5 \'IILLISTON, CONTRACTS (Rev. ed.) 

§ 1337, p. 3753; 4 CORBn:I, CONTRACTS (1951) § 979 (Corbin speaks here of 

restitutionary relief because he does not regard unilateral rescission as a 

true rescission, see § 982); Restatement, Contracts §§ 318, 326, 347-349 (the 

Restatement uses Corbin's nomenclature, see §§ 406-409). 

Second, the injured party may treat the contract as terminated for 

purposes of performance and sue tocmediately for his present and future damages. 

But, he may not proceed with performance of the contract and expect to recover 

damages for such performance. "lle will not be given damages for any part of 

-14-



his loss that he could have avoided by refraining from continued performance 

or by making reasonable effort." 4 CORBnl, CONTRACTS (1951) §§ 954, 983. 

Third, the injured party may sue for specific performance of the contract 

if the case is one that is suitable for the granting of such a remedy. 5A 

CORBIN, CONTRACTS (1964) § 1141. 

The repudiating party has the right to withdraw his repudiation before 

the injured party has changed his position materially in reliance on the 

repudiation and before there has been an actual nonperformance of a duty 

created by the contract. 4 CORBn!, CONTRACTS (1951) § 980; CIVIL CODE 

§ 1440. Corbin indicates that there is same uncertainty concerning the right 

of retraction when there has been an actual breach of a minor duty imposed 

by the contract as well as a repudiation; but he suggests that the rule 

should be that the repudiating party should have the right to retract the 

repudiation before the injured party has materially changed his position and 

to thus convert the total breach into a partial breach. 4 CORBn~, CONTRACTS 

(1951). § 980, p. 936. 

Where an anticipatory breach of an installment contract occurs, there 

is some uncertainty as to when the statute of limitations begins. If the 

breach is wholly anticipatory--i.e., if there has been no failure to perform 

under the contract--there seems to be little question but that the statute 

of limitations begins to run at the time performance is called .for, not 

at the time of the repudiation. 4 CORBn!, CONTRACTS (1951) § 989, p. 967; 

Restatement, Contracts § 322. But where there has actually been same failure 

of performance already due c:lUpled with a repudiation of the obligation to 

perform the remainder, it is uncertain whether the statute of limitations 

runs on all of the past and future damages from the date of the first failure 

to perform or whether the statute merely runs on each installment as it falls 
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due under the contract. The partial breach (failure to pay the installment) 

plus the repudiation amounts to a total breach for which but one action may 

be maintained. If a lease is likened to an employment contract, there should 

be but one action for the wrongful repudiation (discharge) and the statute 

should run from the time of the failure to perform the obligations of the 

lease. See discussion in 4 CORBTI<J, CONTRACTS (1964 Supp.) § 987 note 62. 

The other major consequence of an anticipatory breach is that it 

operates to excuse further performance by the injured party. 4 cORBnr, 

CONTRACTS (1951) § 977. !lad this rule been applied in the Kulawitz case. 

the lessor's letting of adjacent premises for a business that would have 

competed with the lessee's (if the lessee were still in business) would not 

have discharged the lessor's claim for damages against the leasee for his 

abandonment of the -lease. 

..'--
We recOlJillend that these rules be spelled out in the statute. The 

revised recommend~tion does so. Section 1952 provides that a lease is 

terminated by a lessor's exercise of the right of reentry. Section 

1952.5 provides that a repudiation. ,is a breach and excuses counte!"!". 

performance. Section 1953 permits the retraction of a repudiation before the 

other party has changed position. Section 1953.5 provides the usual 

contractual remedies--rescission, termination and damages, and specific 

performance. Section 1954 specifies the time when the statute of limitations 

begins. (Section 1954 also meets a criticism of the Northern Section of 

the State Bar Committee. No. Sec. Min. 11/8/65, ,r 8.) 

-16-

., 



The Northern Section of the State Bar Committee and Albert J. Forn 

both suggest that the statute should spell out the lessee's rights as well 

as the rights of the lessor. Accordingly, we have worded these sections in 

the revised recommendation so that they apply both ways. As indicated in 

the staff study, the revised sections probably state existing law insofar 

as a lessee's rights are concerned. See pp. 47-50. 

Sections 3320 and 3322 

Professor Verrall points out that there is a defect in the language of 

Sections 3320 and 3322 in that subdivisions (a) of these sections literally 

provide for a double recovery. The Northern Section of the State Bar 

Committee also objects to much of the drafting in Sections 3320 and 3322. 

Professor Verrall suggests that the details of subdivisions (a)-(d) of Section 

3322 are actually included in subdivision (e). 

We propose to meet these objections by deleting Section 3322 and 

revising Section 3320. See the notes on the revised recommendation at the 

back of this memorandum. 

Section 3321 

Professor Verrall suggests that this provision may be abused. A lessOr 

may leave the property vacant deliberately or may relet it at a low rental. 

It seems to us unlikely that a lessor lfOuld deliberately take a lower rate 

of rent in order to preserve a defaulting lessee's liability instead of 

taking the "bird in the hand" of a reasonable rate of rent. And even if a 

lessor did so, the lessee would be better off teen under existing law. 

The Southern Section of the State Bar Ccrrndttee approved the entire 

recommendation except the principle embodied in Section 3321. The objection 

was based on the varying conditions under which the property might be relet. 

Professor Verrall makes essentially the same point on page 10. 
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In the revised recommendation, the section is numbered 3323, and it 

has been revised to reflect the fact that it can be used under the revised 

statute when the lessee is suing for damages as well as when the lessor is 

suing for damages. 

Section 3323 

Professor Verrall suggests that the comment be revised to eliminate 

the implication that the section deals only with abandonment cases or that 

all liquidated . damages provisions have been held void. The revised cmnnent 

appears with Section 3324 in the revised recommendation. 

Section 3324 

Professor Verrall raises the question whether the section should cover 

leases where provision is made that the lessor shall recover attorney's 

fees if the lessee sues. 

He suggests that rescission of a lease may end the right to attorney's 

fees. This would be true only if the rescission were effective. If the 

lessee sued for breach of the covenant of quiet enjoyment, he would still be 

entitled to attorney's fees under this section if the lessor's rescission 

were ineffective--and the lessee would be entitled to substantive relief 

only if the rescission were ineffective. 

He also asks if Civil Code Section 794 is repealed by implication. Section 

794 of the Civil Code provides that upon the termination or abandonment of 

an oil and gas lease, the lessee must, on demand, execute a quitclaim deed. 

Failure to do so makes the lessee liable to the lessor for any damages caused 

by such failure and, in addition, for reasonable attorney's fees. We see 

no inconsistency between that section and Section 3324, so we do not see 

how it could be repealed by implication. 

-18-



The Northern Section suggests the amendment of (a)(2) to read: 

(2) If the lease provides that one party may recover fees 
then the other party to the lease may also recover attorney's 
fees incurred in obtaini~g relief for the breach of the lease 
should he prevail. 

In the revised rec~endation, this section appears as Section 3325. 

Section 3325 

Professor Verrall states that he assumes "Section 3325 would not deny 

the lessee the more extensive relief [from forfeiture] he now enjoys." As 

indicated in the discussion at the beginning of the memorandum, our views 

concerning the extent of the lessee's right to be relieved from forfeiture 

differ considerably from Professor Verrall "~so 

Nothing in Section 3325 appears to inhibit whatever rights a lessee may 

have under Code of Civil Procedure Section 1179. Section 1179 permits a 

court, in cases of hardship, to restore a tenant to his rights under a lease 

where such rights were ended by unlawful detainer judgment under Section 

1174. Section 3328 (3327 in the revised version) provides specifically that 

rights under Section 1179 are unaffected. 

Professor Verrall states that the comment's use of the Caplan and Freedman 

cases cannot be supported. All that we can say is that we disagree, for the 

comment merely states what those cases held. 

Professor Verrall suggests that Section 3325 may be inconsistent with 

the section which recognizes liquidated damages provisions. In the revised 

version (Section 3326) , we have attempted to clarify this by a cross-reference. 

Section 3326 

This section appears in the revised recommendation as subdivision (b) 

of Section 3322. Professor Verrall objects to the comment regarding reletting 

"for the account of the lessee." The revised version of the comment is more 

-19-



precise; but we have a basic disagreement with Professor Verrall over the 

existing state of the law. See ,'1'2 of Comments on Preliminary Discussion, 

supra. 

Section 3327 

The State Bar objects to the reference to the damages "specified in 

this article." It asserts that this requires a greater showing than now is 

required in equity. Since this article provides the measure of the lessor's 

damages for breach of a lease, we cannot see how the section's reference can 

be 1Inproper. The Northern Section comments: "In effect this makes this act 

for all ostensible purposes automatic and exclusive in all cases." And 

this is true to the extent that this act prescribes the exclusive measure of 

the lessor's damages for total breach of a lease. ,Ie cannot conceive of a 

case where the lessor should be entitled to recover more than "all the detriment 

proximately caused by the lessee's breach ••• or which in the ordinary 

course of things would be likely to result therefrom." 

The Northern Section suggests that res judicata problems should be 

explored.. Nothing in Section 3327 authorizes more than one action for a 

particular breach. 

The Northern Section also points out that incidental damages are 

allowed in specific performance actions. \,e do not believe that Section 3327 

will have any effect on the pOller of an equity court in that regard.· 

The Northern Section suggests modification of the section to read: 

nothing in this article affects the right to obtain specific 
or preventive relief if otherwise appropriate. 

If the scheme of the revised recommendation is accepted, it is unnecessary 

to consider these criticisms. The right to seek specific relief is provided 

in Section 1953.5. This section is thus unnecessary, and we left it out of 

the revised recommendation. 

-20-



Section 3328 

In the revised recommendati~n, this section appears as 3327. The 

Northern Section of' the State Bar CDIImittee suggested a revision to prevent 

a lessor f'rom seeking damages in a second action which were denied in the 

previous action. The revised section attempts to meet this criticism. 

Code of' Civil Procedure Section 1174 

Prof'essor Verrall's comment on this section again asserts his view that 

the lessee's covenant to pay rent should be regarded as independent of' the 

lessor's obligation to let him use the property. 

He still believe that this doctrine of' the independence of' the covenant 

to pay rent is at the root of' most of' the problems in this area of' the law. 

The basic concept that a lessee should have to pay rent f'or a property he 

has been evicted f'rom seems unjust. If' the lessee has breached the lease 

so that eviction and termination of' the lease is justif'ied, then the lessee 

should be liable f'or the damages he has caused--but not f'or the rental of' a 

property he can no longer use. 

St:GGESTED ADDITIONAL PROVISIONS 

Lease-purchase plans f'or public improvements 

Mr. George Herrington's letter suggests that the Commission's proposal 

would interf'ere with the construction of' public improvements under the lease­

purchase plan of' financing. Letters from Orange County and Los Angeles 

County are to the same ef'f'ect. 
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The legal background of his letter should be understood. The principal 

case is Dean v. Kuchel, 35 Cal.2d 444 (1950). The Constitution of California, 

in Article XVI, Section 1, provides that the Legislature may not incur an 

indebtedness in excess of $300;000 except by an act that has been approved 

by the people in a general election. In 1949, the Legislature passed a 

statute authorizing the Director of Finance to lease state property for a 

term not exceeding 40 years on condition that the lessee construct a 

building thereon and lease the property back to the state, the state acquiring 

title to the building at the end of the term. 

Pursuant to this statute, the State leased a tract of land to a 

contractor for a term of 35 years and for a rental of $1.00. The contractor 

agreed to construct a building in accordance wHh state plans and specifications 

on the property within 325 days. Upon completion of the building, the 

property was leased back to the state for $3,325 per month ($2500 for 

rental, $825 for taxes and insurance) for a term of 25 years. Upon 

termination of the 25-year building lease, the 35-year "ground lease" 

automatically terminated. In any event, regardless of performance by the 

state, title t::> the building vested in the state at the end of the 35-year 

ground lease. 

This scheme was held valid despite the constitutional debt limitation. 

Because of the nature of a lessee's rental obligat,ion, this arrangement 

obviously created a binding obligation on the part of the state to pay 

$3325 per month for 25 years. The "lessor" had nothing to do for this money 

after completion of the building. The binding nature of the rental obligation 

could be used as collateral for construction loans by the contractor. Thus, 

a $ 5cP ,000 building could be built without a state-wide election. 
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Mr. Herrington's letter expresses fear that our proposed statute will 

upset this arrangement by abolishing the concept that the lessor may decline 

to relet property upon a lessee's default and collect the full rental as it 

comes due. \"/ithout an enforceable installment obligation (called "rent"), 

lenders would not be as willing to advance money, interest rates would probably 

rise, and the financing of public improvements ,,~uld be made more difficult. 

There appear to us to be two ways to get at I>Ir. Herrington's problem. 

One is to add a provision making the statute inapplicable to lease-back 

arrangements. This, however, appears to us to be undesirable because it 

would leave the applicable la" somewhat obscure. Another way to get at the 

problem is to provide specifically that leases providing for the construction 

of improvements and their transfer at the end of the term are specifically 

enforceable. 

He recOllllJlend the addition of Section 3387.5, as contained in the revised 

recommendation, to meet Mr. Herrington's objection. 

Personal property 

J. H. Petry proposes the addition of a provision permitting a lessor to 

dispose of personal property left behind by abandoning tenants. See his 

letter, Exhibit V (white). He added Section 1954.5 to the revised recom­

mendation in response to this proposal. 

Small claims jurisdiction 

Mr. J. H. Petry (Exhibit V) suggests that small claims court jurisdiction 

be broadened to include unlawful detainer actions. He argues that unlawful 

detainer proceedings are now too expensive in the small case. 

This argument seems based on a false premise. Code of Civil Procedure 

Section 117 provides that a municipal court sitting as a small claims court 
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has jurisdiction in unlawful detainer proceedings. It is true that this 

provision was held unconstitutional in Mendoza v. Small Claims Court, 49 Cal.2d 

668 (1958), but that decision "las met by a 1959 amendment. Uitkin gives the 

history of the section as follo~ls: 

By amendments in 1955 and 1957 the Legislature attempted to 
give a municipal judge sitting as the small claims court juris­
diction over "proceedings in unlawful detainer after default in 
rent for residential property where the tenn of the tenancy is not 
greater than month to monthl and where the whole amount claimed is 
one hundred fifty dollars (1jil50) or less." • • • This provision 
was held unconstitutional in Mendoza v. Small Claims Court (1958) 
49 C.2d 668, 321 P.2d 9, on the following analysis: (1) Due 
process requires a hearing with the right to counsel, which is 
not allowed in the small claims court. (2) Ordinarily the 
plaintiff by electing to sue there waives the right, and the 
defendant may appeal to the superior court, with an automatic 
stay, and have a trial de novo with representation by counsel • • • • 
(3) But in unlawful detainer proceedings stay pending appeal is 
discretionary with the trial judge • • • , and the result under 
the amendment would be that the tenant's right of possession could 
be taken from him initially without the ldnd of hearing required by 
the due process clause. 

Responding to the implied suggestion in the Mendoza case the 
Legislature in 1959 adopted the following addition to C.C.P. l17j 
. • .: "If, in an unlavlful detainer proceeding • • • judgment is 
for plaintiff, proceedings on the judgment are automatically stayed, 
without the filing of a bond by defendant, until the expiration of 
the time for appeal, and, if an appeal is perfected, until the appeal 
is decided." [Hitkin, California Procedure 1965 Supplement 104. 
Emphasis is Hitkin's.] 

In effect, then, the proposal is to give justice court judges unlawful 

detainer jurisdiction in small claims, for municipal judges Sitting in small 

claims now have unlalVful detainer jurisdiction. A sizeable percentage of 

justice court judges are nonlawyers. Justice courts have jurisdiction in 

unlawful detainer when not sitting in small claims. C.C.P. § 112. Should 

we propose to extend the jurisdiction of the small claims court? 

Retroactivity 

The Northern Section of the State Bar Committee strongly urges that a 

section be added limiting the affect of the legislation to leases executed 
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after its effective date. Exh. I, Hor. Sec. Min. 11/22/65, 'iT 2. The 

Southern Section, heliever, con-.ments: 

• • • the advisability of having two sets of lal;s covering this 
field. over an indefinite period of years should be given 
serious consideration. 

lie added Section 13 to the revised recommendation to carry out the Northern 

Section's suggestion. This avoids any constitutional question involving 

impairment of the obligation of contracts. 

ADDITIONAL NOTES ON . REVISED RECOl-.:MENDATION (YELLOH) 

For those of you who read the revised rec~endation (green) that was 

sent out with Memorandum 66-15 and do not wish to proof read the revised 

recommendation (yellow) to discover what additional revisions have been 

made, we are providing the folloYling table to indicate precisely where the 

additional revisions are (changes in section numbers are not indicated): 

Location in Revised 
Recommendation (green) 
distributed with 
Memorandum 66-15 

Pege 9, 'iT 7, line 3 

Page 12, § 1951 

Page 13 

..... _------

Page 14, subdivision (a) 

Page 14, subdivision (d) 

Page 14, last line 

Page 15, Comment, third and 
fourth lines 
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Location in Revised 
Recommendation (yellOW) 
distributed with 
this memorandum 

Same 

Same page, subdivision (d) added 

Page 13, last '11 added 

NeH page 14 added (see notes 
following table) 

Page 15, subdivision (a) revised 

Page 15, subdivision (d) revised 

Page 15. "the possession of" added 
in last line 

Page 16 added 

Page 17, Comment, third and 
fourth lines 



Page 16, § 1952, third line 

Page 18, fourth line from bottom 

Page 21, subdivision (a), third 
line 

Page 28, following "Rest., Cont. 
§ 336" 

Page 29, lines 1 and 2 

Page 33, § 3326, lines 1, 3, 
9, and 11 

Page 35, § 3327, last line 

Page 35, last two lines 

Page 18, § 1953, third line 

Page 20, fourth line from bottom 

Page 22, subdivision (a) third 
and fourth lines 

Page 30, same location, 
paragraphing added 

Page 31, lines 1 and 2 

Page 35, § 3326, passim 

Page 37, last line 

Page 37, last two lines 

Some of the revised recommendation has been discussed in the previous 

portions of this memorandum. The following material points out certain 

matters to be noted in regard to the drafting and identifies some remaining 

policy problems. 

Section 1951 

Subdivisions (a) and (b) are based on tbe Restatement of Contracts, 

Section 318. For comparison, it provides: 

318. In the case (1) of a bilateral contract that bas not 
become unilateral by full performance on one side, and (2) of a 
unilateral contract ubere the agreed excbange for the promise or 
for its performance bas not been given, any of the following acts, 
done without justification by a promisor in a contract before be 
has committed a breacb under the rules stated in §§ 314-315, 
constitutes an anticipatory repudiation \'1bicb is a total breacb 
of contract: 

(a) a positive statement to the promisee or otber person 
baving a right under the contract, indicating that tbe promisor 
will not or cannot substantially perform his contractual duties; 

(b) transferring or contracting to transfer to a third person 
an interest in specific land, goods, or in any otber thing essential 
for the SUbstantial performance of bis contractual duties; 

(c) any voluntary affirmat i ve act ,-lhich renders substantial 
performance of his contractual duties impossible, or apparently 
impossible. 
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Section 1951.5 

He have def'ined abandonment as repudiation plus vacating the property 

because this is the concept that is needed in Sections 1952(c) and 3326. 

Subdivision (b) appeared in the revised recommendation (green) distributed 

previously as Section 1953.5 as a device to help Mr. Petry's lessor. 

section 1952 

Stating the manner in which a lease is te<1minated is needed to give 

real meaning to Section 1953.5 and to put down the idea that the lessee may 

be evicted while the lease continues. 

Section 1952.5 

This section is designed to overcome Oliver v. Loydon, which held that 

a repudiation unaccompanied by an abandonment or nonperf'ormance was not a 

breach, and Kulawitz v. Pacif'ic Woodenware & Paper Co., which held that a 

covenant not to rent to competinG businesses was an independent covenant 

f'rom the lessor's viewpoint but ,~as a dependent covenant f'rom the lessee I s 

viewpoint--a result ref'erred to in the Stanf'ord Law Review as "one_way 

dependency" and as " Kulawitz, vacillating 'implied dependency' with its 

possible one-way results." 

Section 1953 

Section 1953 is based on the Restatement of' Contracts, Section 319: 

319. The ef'f'ect of' a repudiation is nullif'ied 
(a) Where statements constituting such a repudiation are 

withdrawn by inf'ormation to that ef'f'ect given by the repudiator 
to the injured party bef'ore he has brought an action on the 
breach or bas otherwise materially changed his position in 
reliance on them; or 
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(b) where facts other than statements constitute such 
repudiation and these facts have, as the injured party knows, 
ceased to exist before action brought or such change of position 
as is stated in clause (a). 

Section 280 of the Restatement is similar. In Subsection (1), Section 

280 states .that a repudiation excuses counterperfonnance of a dependent 

promise; and in Subsection (2), Section 280 states: 

(2) The party making a statement within the rule stated 
in Subsection (l) has pOl1er to nullify the effect of the state­
ment by a retraction, as long as the other party has not materially 
changed his position. 

Section 1953.5 

This section is discussed in connection I-lith Section 1936 of the 

originally recommended statute, supra. The policy questions presented by 

Professor Verrall's suggestion (Exhibit II, page 8 at top) is whether a 

lessor should have an absolute right to specific performance in all cases 

(uith or without an obligation to SUblet) or whether he should have a 

qualified right as provided in this section. 

Section 1954 

This section is based on Section 322 of the Restatement of Contracts: 

322. If no action on an anticipatory breach is brought before 
the time fixed by the contract for the beginning of performance by 
the party who has cClImitted such a breach, the period of the Statute 
of Limitations begins to run only from the time so fixed by the 
con.J~ract. 

Section 1954.5 

In connection with Section 1954.5, you should compare Civil Code 

Sections 1862, 1864-1872, and 2080-2080.9. 
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Sectbn 3320 

Section 3320 is substantially the same as the version that appeared in 

the tentative recommendation. The following differences appear: 

(1) The reference to abandonment or repUdiation in the preliminary 

language has been deleted as unnecessary in light of the definition of 

"repudiation" in Section 1951 and the provision in Section 1952.5 that a 

repudiation is a breach. 

(2) In subdivision (a), the words "The worth of the excess" have been 

taken from existing Section 3308 and substituted for "The excess" which 

appears in the tentative recommendation. The term, "the value of the 

rentals," has been deleted and "the rent and charges equivalent to rent"-­

also taken from Section 3308--has been substituted. These revisions were 

made in re sponse to the State Bar's complaint that it could not understand 

the previous terminology (see Nor. Sec. Min. 11/8/65, ~ 6, p. 4) and in 

response to Professor Verrall's suggestion that "rental" by itself is too 

narrow a term (see p. 9 of letter). The use of the term "the portion of the 

term following such termination" instead of "the remainder of the term" is 

also in re sponse to the State Bar criticism. 

(3) The language in the tentative recommendation as to the time of 

calculating the damages has been deleted in response to State Bar 

criticism. See Nor. Sec. Min. 11/22/65, ~ 7, points Third and Fifth. 

A valid point is made in this criticism that, as a general rule, interest is not 
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allcwed on unliquidated debts. Thus, although it might be proper to 

allow interest on overdue liquidated rental installments, it might be 

improper to allow interest on overdue unliquidated rental installments. 

He concluded that the prcblem is not peculiar to landlord-tenant law, and 

we should permit the courts to apply the generally applicable rules. 

(4) Subdivision (b) has been substituted for a cross-reference to an 

incidental damages section. The incidental damages section has been deleted. 

This revision is in response to Professor Verrall's comment pointing out 

that there was a defect in wording which authorized double recovery and 

that, as a practical matter, all of the subdivisions of the incidental 

damages section were covered substantively by the final subdivision of 

that section. Subdivision (b) appeared in the tentative recommendation 

as the final subdivision of Section 3322, the incidental damages section. 

The State Bar (Nor. Sec.) also objected to the drafting of Section 3322 as 

it appeared in the tentative recomnendation. This redraft avoids these 

objections. The substance of the comment to the incidental damages section 

has been placed in the comment to Section 3320. 

Section 3321 

Ue have added a ne;! Section 3321. It is in response to the State 

Bar's suggestion that the statute deal with the lessee's rights upon 

wrongful termination by the lessor. r:or. Sec. Min. 11/22/65 'I 1. 

Section 3322 

Subdivision (b) was previously approved. It appeared in the tentative 

rec=endation as Section 3326. 

Subdivision (a) has been added because the form of the redraft makes 

it necessary to state specifically the lessor's duty to mitigate damages. 

The previous draft accomplished its purpose by limiting the damages the 
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lessor could recover upon an abandonment. The revision offers the lessor 

three alternative remedies upon an abandonment (see § 1953.5) but does not 

affirmatively prohibit him from resting on his lease and suing for all of 

the remaining rentals. Hence, we found it necessary to state specifically 

that a party may not recover for any detriment caused by a breach (which 

includes an abandonment) that could be avoided through the exercise of 

reasonable diligence. The rule stated in subdivision (a) has a counterpart 

in Section 3326, which permits an abandoning lessee to recover from the 

lessor everything paid to the lessor in excess of the actual damages 

occaSioned by the abandonment. 

Subdivision (a) is based on the Restatement of Contracts, Section 336, 

subdivision (I): 

336. (1) Damages are not recoverable for harm that the 
plaintiff should have foreseen and could have avoided by reasonable 
effort without undue risk, expense, or humiliation. 

Section 3323 

Section 3323 is based on Section 3321 as contained in the tentative 

recommendation. It has been revised, however, to reflect the fact that it 

can be used under this draft when the lessee is suing for damages as well 

as when the lessor is suing for damages. 

Note that Professor Verrall suggested that this provision might be 

subject to abuse and that the State Bar, Southern Section, objected to the 

provision because of the varying terms and conditions under which the 

property might be relet. 

Section 3324 

This section was previously approved as part of the tentative reccm-

mendation (it was numbered 3323 in the tentative recommendation). The last 

paragraph has been added to the comment because the statute now deals with 

lessee's ·rights as well as lessor's. 
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Section 3325 

Section 3325 was approved as Section 3324 of the tentative rec~endation. 

Note the objections to the section discussed previously in this memorandum. 

The State Bar's (No. Sec.'s) redraft of subdivision (a)(2) will not fit unless 

it is made a separate subdivision (b). 

Section 3326 

Section 3326 was approved as Section 3325 of the tentative recommendation. 

A reference to Section 3324 ~las added to meet an objection of Professor 

Verrall. He think this change is nonsubstantive. 

Section 3327 

This section was approved as part of the tentative recommendation. 

It has been revised to prevent recovery on a claim for damages where 

the claim was previously denied. 

Section 3308 

The repeal of Section 3308 was previously approved. 

Section 3387.5 

This section is new, and it is designed to meet the lease-purchase 

problem raised by George Herrington, Los Angeles County, and Orange County. 

C.C.P. § 1174 

The amendment of this section was previously approved. Note the objection 

of Professor Verrall. P. 11 of Exhibit II. The policy underlying the amend-

ment is also supported by Section 1952 which provides that any form of eviction 

terminates the lease, no~ merely an eviction under Code of Civil Procedure 

Section 1174. 

Carumissioner Stanton has also raised a question concerning Code of Civil 

Procedure Section 1174 that Should be decided by the Commission before a 

final recommendation on this subject is made. 

Section 1174 provides (as the Commission proposes to amend it) that a 

judgment for un1a~lfu1 detainer after default in the performance of the obliga­
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tions of a lease must declare the forfeiture of the lease. But, if the three-

day notice sent by the lessor (as a condition of bringing the action) did not 

state the election of the lessor to declare the forfeiture of the lease, the 

court is empo.,ered to delay execution upon the judgment for five days during 

which time the lessee has the right to cure his default. And, if the lease is 

for a term of more than one year, it does not contain a provision forfeiting 

the lessee's interest upon default, and the three-day notice does not contain 

a declaration of forfeiture, the court is required to delay execution for five 

days during which time the lessee has the right to cure his default. 

Thus, a lessor is entitled to immediate execution in any case where he 

declares a forfeiture of the lessee's interest in the three-day notice. Failure 

to so declare may result in a five-day delay in execution in any case, and in 

the case of certain long term leases that do not contain forfeiture clauses, 

such failure results in an automatic five-day delay in execution. 

In any case, however, SectiQn 1179 of the Code of Civil Procedure empowers 

the court to relieve a tenant "in case of hardship" from forfeiture of his 

interest if the tenant applies for such relief within 30 days after the forfeiture 

is declared and fully cures his default in performance under the lease. 

Although the language is archaic--"termination" should be used instead of 

"fol:feUure"--we made no change in the substantive parts of these sections 

other than to eliminate the portion that permits a lessee to be evicted without 

termination of his interest. But, inasmuch as it will make little difference 

substantively under Section 1952 whether the lessor declares a forfeiture or 

termination or whether he doesn't--in either event the lease must terminate 

if the lessee vacates pursuant to the notice or is evicted--should Section 1174 

continue to distinguish between cases where the lessor declares a forfeiture 

and where he does not. The only substantive effect of the declaration will be 

that the lessee cannot obtain the five-day stay of execution. 
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If no substantive change is desired--that is, if the lessor should be 

entitled to get immediate execution of the unlat'lful detainer judgment when 

he wants it--should the relevant sections be revised to require a more 

meaningful declaration of the lessor's intent on the three-day notice? If 

this were done, the statutes l'1ould provide in substance that if the lessor 

declared that immediate surrender of the premises (at the end of the three-

day period) is demanded, he could obtain immediate execution. But without 

such a declaration, the court could order a five-day delay. 

Thus, the questions for the Commission to decide are: 

Should a lessor have a right to immediate execution of an unlawful 

detainer judgment where he declares his intent to exercise such right? 

If so, should the Code of Civil Procedure be revised to require the 

lessor to declare his election in more meaningful language? 

Respectfully su1:mitted, 

Joseph B. Harvey 
Assistant Executive Secretary 
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ltImo 66-24 l«HIBl'r I 

THE STATE BAR OF CALIFORNIA 
601 McAllister Street 
San Francisco 94102 

John H. DeMoully, Esq. December 9. 1965 
Law Revision Commission 
Stanford University, California 

Dear Mr. DeMoully: 

, 

At the request of Seth M. Hufstedler, Chairman, Committee, 
on Administration of Justice of the State Bar, we are forwarding 
15 copies of minutes to date of the two sections of the oommittee, 
on the Commission's Tentative Recommendation Relating to the 
Rights and Duties Attendant Upon Abandonment or Termination of a 
Lease (July 23, 1965). 

President Sutro has approved the direct transmission of the 
Committee's minutes to the Commission, but upon the understanding 
that the views expressed are those of the Sections of the Committee, 
and are not necessarily those of the Board of Governors. 

Mr. Hufstedler also wishes the reservation made that no 
General Meeting of the Committee of Administration of Justice has 
taken place during the study; hence, the Committee as such has 
not had an opportunity to express final views. 

Your request to Mr. Hayes was for a report, if possible, by 
December, 1965. 

As you have indicated changes may be made in the Tentative 
Reoommendation, the Committee would appreciate being supplied with 
your revised text. 

Yours very truly, 

04,!lZ~ 
G. H. Elmore 

GHE:ew. 

cc: Board Liaison, Mr. SUtro, Mr. Hayes 
Mr. HUfstedler, Mr. Gray and Committee 
Members 



(So. Sec. 10/11/65) 

AGENDA No. 11 - Lessor's Damages and Rights Upon Abandonment 
or Bre~ch of Leas~ew cc 320 et seq.) - raw 
Revision-GOmmission. 

ACTION TAKEN: 

1. Upon consideration of the principles set forth at pages 8 and 
9 of the California Law Revision Commission's tentative recommenda­
tion relating to the rights and duties attendant upon abandonment 
and termination of a lease, dated July 23, 1965, a motion was 
passed unanimously: 

(c) 

(d) 

approving the first prinCiple enunciated; 
approving the second principle, but noting that it would 
be better stated if the wording "such as expenses 
necessarily incurred" were deleted; 
approving the third principle, such approval limited to 
the first sentence thereof; 
approving the fourth through seventh principles, and 
noting that no comment appeared to be necessary on 
principles 8 and 9 (matters of mechanics only). 

2. A motion was passed unanimously recommending: 

(a) 

(b) 

(c) 

that any proposed le~islation in this field state expressly 
whether it is applicable to leases executed prior to its 
effective date; 
that if retroactive application of such legislation is 
contemplated, a thorough analysis of the constitutionality 
of such a provision be undertaken; 
that if retroactive application of such legislation is 
not contemplated, the advisability of having two sets 
of laws covering this i'ield over an indefinite period 
of years should be given serious consideration. 

Mr. Wall reported orally. 

DISCUSSION: 

In the course of' discussing the third principle, the Section was 
opposed because of the varied circumstances that might arise, to 
the recommendation that the rental provided in a new lease (a re­
letting after termination by reason of the lessee' s 8.bandonment 
or other breach) should be presumed to be the fair rental value 
of the property. as well as to the stated conclusion arising from 
such a presumption. 

The Section in its consideration of this agenda item made no 
attempt' to review how accurately the stated principles of the 
recommendation have been carried out by the proposed code 
sections, but limited its consideration to the principles 
themselves in view of the fact that this is a tentative 
recommendation only. 
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AGENDA NO. 11. Lessor's Damages and Rights ugon Abandonment or 
Breach 07: Lease" (New C. C. 3320 et seq.). 

Mr. Kallgren reported orall;v a.fter distributing copies o.f 
his written report to the members present. 

Arter discussion, it was the sense of' the Section (no .formal 
vote was taken) that some statute is in order to better clarl.fy the 
rights of both the lessor and lessee on breach by the other, and 
that this statute as far as it goes is a good start but requires 
further drafting. 

During discussion, certain questions were raised, as follows: 

1. Does this proposal apply to leases executed prIor to its 
effective date? 

Serious doubts were expressed by members as to the constitu­
tionality of retroactive application. This may involve a deprivatiol 
o.f vested property rights. ~ way of an example, certain things may 
not be waived by the parties under the proposal. An exIsting lease 
may be abrogated or rendered ineffective because its key provisions 
constitute waivers prohIbited under the new law. 
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Astde f'r'1Cfl ~on~t:Hutt"')n.al considerations, the major1ty of the 
Section believe tbe part1es snoulube governed by tbe law exist1ng 
at the time of the1r agreement. I,eases are negot1ated in the light 
of and spec1al provisions 81"e adopted lJecause of the then existing 
law. 'l'h1s proposal would subject exist1ng contracts to an entirely 
d1fferent law contrary to the intent or the part1es. 

2.. In Sec. 1936 do "abandonment" or "repudiat1on" require furtber 
definition? 

"Abandonment" of the lease ltselr may be distinguished trom 
abandonment of the "leased property". In present form 1t may refer 
to a vacation ot the premises regardless at wbether the lessee con­
t1nues to pay rent. For a defin1t10n of nabandonment" used 1n ease­
ment cases, see C1ty or Los Angeles v. Abbot, 129 Cal. App. 144, 148. 

. 3. This proposal 1n present rorm is concerned only w1th the 
landlord's remedies on the tenant's wrongful breach of the lease. 
Sec. 1936 states that "repud1at10n" by the lessor as well as the 
lessee of obllgat10ns of the lease 1s "a breach of the lease n

• 
So what are the remedies of the lessee? 

The distinction between "contract" and "real property" 
approaches is not spelled out. The remedies here are statutory. 
This g1ves no help to the 1njured lessee. The proposal in present 
rorm leaves the entire law too one-sided in ravor of the lessor. 
(Note: Time did not permit discussion concern1ng what recourse the 
teEiant should have on wrongful breach by the landlord but it was 
noted that the present statutory scheme 1s 1nadequate [see for 
exampleCC 1942 which 1s silent as to damages it tenant 1s forced 
to vacate the premises because of the landlord's fa1lure to keep 
the premises flt tor occupancy).) 

4. In Sec. 1936 does the phrase "at or before the time for 
performance" include a repud1ation during or after t1me for 
performance? 

5. It should be noted that under Sec. ~320 this proposed act 
w111 apply to any rental whether of real. or personal" property. 
From its face this could apply to the rental of a car or other 
chattels. The pollcy of extend1ng this proposal beyond the land­
lord-tenant s1tuation should have further review. '!'he "col!llllents" 
do not cover this. Perhaps "lease" for purposes of this act 
should be defined. 

6. Sec. 3320 1s uncertain and vague. Some examples are: 

What 1s meant by "value 01' the rentalS"? Isn't the measure 
of damages based upon the unpaid rents or charges due under the lease? 
C.C. 3308 talks about "rent and charges equivalent to rent". What 
more does "value" involve? The term "value" unless further def1ned 
raises speculat1ve conslderations. 

The f1rst and last sentences in sub-garagra~ (a) conflict. 
The f1rst sentence refers to damages as an excess of rentals due 
or to become due under the lease and "reasonable rental value". 
In the last sentence the landlord 1s allowed the "full" rental 
1nstallments "then due". What 1s meant by "d1scountin§ rental. 
1nstalllllents not then due"? Is this where the "excess formula 
of damages applies? 



It is not clear what interest the lessor is entitled to as to 
rents coming due after the breach. Is he limited to interest on the 
Judgment in such cases? 

7. The implication of Sections 3320 and 3322 is that the land­
lord has an absolute duty to re-let or to try to re-Iet the premises. 
This gives rise to certain problems which apparently the proposal 
would leave to litigation. Situations involving changing neighbor­
hoods~ urban renewal or re-development, and condemnation are common­
place. It may cost more to re-let than would be realized on having 
the place occupied i'or the remaining period under the lease. Or say 
it would be an almost futile gesture on the part of the lessor to 
try to re-Iet. In such instances it would be unfair to the lessee 
to charge him with the costs and expenses incurred by the lessor in 
attempting to lease or in leasing the premises. Sucll "incidentals" 
can be far in excess of the remaining rental installments due under 
the lease. 

Does "reasonable time" in Sec. 3322 (a) include the lessor'·s 
inability to re-Iet the premises over the remalnder of the rental 
period? What about the absentee lessor who doe sri tt learn of "aban­
donment" until too late to re-let'l If not, what is the "fair rental 
valueR ln such cases? This becomes very speculatlve in cases ~here 
a new ~ntal for the same purposes (say a business) has become lm­
probable because of a threatened freeway or re-development. 

The foregoing polnt up that it is falrer to both parties 10 
many Situations to hold the lessee to his "bargain". i.e. permit 
the lessor to leave the premises vacant and hold the lessee for the 
full rents and charges due or to become due under the lease. 

8. It is not clear under the proposal when the statute of 
limitations begins to run against the landlord or when sult may be 
commenced. The proposal apparently assumes the court will apply' 
reasonlng of anticipatory breach but problems can be visualized. 
i.e. remedies provided here are statutory and do not necessarlly 
evolve from the law of contracts. If limitations run from time of 
breach wl11 there be a toillng until an absentee landlord gets 
notlce of his tenantla quitting the lease? Can the landlord Sit 
back and wait for the rent to accrue, suing for the rentals on 
eac~ due date? Thls act appears exclusive. See No. 12 below. 

9. How does this affect the perlodic tenancy? May the month 
to month tenant avoid the 30 days wrltten notice? Should "inci­
denta1. damages" incurred in re-letting apply here or ln other short 
term leases (under 6 months)? Is the "excess" formula appropr1ate 
in such cases? 

10. As to Sec. 3321 thls should be checked to see that there 
18 no conflict with or conforming amendment requlred in the New 
Evldence Code. 

11. In Sec. 3322 (a) what conat1.tutes a "retraction"? Does the 
lessee have a reasonable time to "retract"? Agaln this ·proposal 
permits increased litigation over lts terms. In this sense, the 
present law has a certain degree of certaintY,which when dealing 

. with property is more deSirable than attempting to arrive at so­
called equitable results. For example, the property can be tied 
up lndeflnitely 1n a lawsutt to no-onela advantage. 
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What will be the effect of this proposal on the administra­
tion of estates where there is a contest? Distribut10n can be held 
up indefinitely. 

12. In Sec. 3327 h(JW do you prove that "damages" under th1s act 
would be 1nadequate? Tnis requires a greater sho~1ng of "inadequacy 
of damages" than now required in equity. In effect this makes thia 
act for all ostensible purposes automatic and exclusive in all cases. 

13. While Sec. 3328 prOVides that a lessor cannot recover 
twice for the same items where he first brings an "unlawful 
detalner" action, it is not clear that he may not seek damages in 
his unlawful detainer action and, having been denied them, 
relitigate the same items in an action under this new title. A 
member s~ested that this poSSibility could be precluded by amend­
lng the last line of 3328 to add the words "prayed for or" before 
the word "awarded". 

3327. 
suits. 

14. 

Res judIcata problems should also be explored under Sec. 
Incidental damages are allowed in specIfic performance 

A severability clause should be included. 

Note: This matter will be continued for further comments. if 
any. "by""Messrs. Myers> Benas, Bonapart. Zinke and Elmore. 

---------------------------------------------------------------------



c 

-

-

(Nor. Sec. Min. 1~22/65) 

AGENDA NO. 11. or 

Continued from the meeting of 11/8/65. 

FUrther comments are as follows: 

1. The Section strong~ urges that any proposal include 
provisions on the tenant's rights in the event of a wrongful 
terminat10n by the lessor. If the present proposal purports ~o 
be comprehensive. it is 1ncomplete until there is a mutua11ty of 
remedies tor the lessee and lessor alike. 

2. The effective date should be spelled out and the Section 
recommends that it only apply to leases executed on or after the 
effective date of ~e act. This recommendation is made as a matter 
of legislative policy as well as because of constitutional doubts. 

CAJ-l96S/66-328-SF-page 3 (Agenda No. 11 continued) 

Exhibit B 



3. In Sec. 3322(a) the ph:r'eae, "allowed by the lessor to 
the lessee to retract the repud.lat1011 or cure the breach or" should 
be deleted.. Implicit ia a duty on the lessor to give the lessee 
reasonable time to cure his breach. 

4. Sec. 3324(a)(2) appears ambiguous. It is believed it 
should be more definitely stated, such as: 

"; or if the lease provides that one party may recover fees 
then the other party to the lease may also recover attorney's 
fees incurred in obtaining relief' for the breach of the lease 
sh ould he prevail." (Note: Such amendment would require a 
conforming change in the opening sentence of paragraph (a).) 

5. The phrase, "the damages specified 1n this article are 
inadequate and specific or preventive relief 'is" should be deleted 
from Sec. 3327. The omitted words could be confus1ng and are un­
necessary. 

6.It is suggested that the words "sought or" be 1nserted, 1n­
stead of "prayed for or If, before "awarded" in the last line of Sec. 
3328(b). See comment 13. in Northern Section Minutes of 11/8/65. 

7. The Northern Section does not believe that Sec. 3320 (a 
~" section) is satisfactorily worded at present and suggests it 
be re-worked. New concepts 1n landlord-tenant relations are being 
attempted. It seems important that members of the Bar, as well as 
members of the public participating in lease transactions have a 
specUic knowledge of remedies and Jiabil1ties, and in more than 
general terms. 

It is noted that unpaid rent to the time of jUdgment is a 
traditional concept; likewise, the right of the landlord to sue for 
rent as it becomes due, in several actions. 

With this background, Sec. 3320 seems extremely fragmentary 
in stating the "damage" rule. ' 

~ese po1nts were discussed: 

P1rst what is meant by "remainder of terDi.. II Is it from time 
of brea~ time of judgment? 'lbe last sentence appealB to imply 
that the "rema1nder" 1s computed from the date of Judgment- an im­
possible date. Or is it the date of' testimony? If 80, a period may 
elapse between such date and the date of "deCision" such as Jury 
verdict or f111ng ,of findings and conclus1ons in a non-JUry case. 
'lbe words "as of the time when the lessor's damages are determined" 
create difficulty in the above connect10n. 

Second -Value of rentals" due or to become due as the begin­
n1ng f18W'e ~ the computat10n appears uncertain. 1be Section suggests 
that "amount" should be substituted for "value". However, after dis­
cussion, it was not certain whether th1s was the Commission's 1ntent. 
If "amount" 1s not apt'\, how 1s "value" to be determined. Is it con­
templated that "expert testimony will be required, with 1ncreased 
cost to both part1es? 

Th1rd, what rental 1nstallments are to be "discounted" 1n po1nt 
of time, 1. e., unpa1d as of commencement of suit or as of time of 
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trial or as of tilne of decision or judgment or as of tilne of 'breach"? 
Again, the question is rslsed as to what is meant by "discounted". 
Is it intended a rate of return shall be allowed or is it a general 
direction that an "expert" 1s to make Borne undefIned form of "discount" 
in arriving at a figure. 

Fourth, what is the result of delay in bringing a claim to suit 
and trial on the part of t~he landlord? 

If the 'i-emainder of the term" commences as of t1me of trial, 
decision or Judgment, could not the lessor leave the premises vacant 
after the breach, and then get full rent and interest (Without offset 
for mitigation) for as long as It years? How will this operate in a 
short term lease. when the trial may be af,ter the lease term has run. 

Fifth, when does interest past due on "rental installments" com­
mence torun? From the date when due under the lease terms? If this 
is an unliquidated amount sllch as ~value" how is interest to be com­
puted? Compare above comments as to amount. Or, are '~ental install­
ments" different from "rentals" so that interest is only intended on 
the dollar amount stipulated rental in the lease? The Section also 
noteathat often a lease is a percentage rental lease. How is inten!st 
to be allowed? 

Sixth. Particularly 1n a long term lease, how is the "reason­
able renta! value" to be calculated, except in the limited case pro­
vided for by Sec. 3321 (p~emiaes actually leased). 

Seventh. The duty to relet appears only lnrerentially, i. e •• 
that the reasonable rental value 1s to be deducted. However. this 
may be a matter of Bar education, ratherl:;han a defect 1n wording. 

Eishth. The "key" wording of deducting reasonable rental 
value appears to raise policy problems. Presumably, the value can 
be determined by expert testimony. But there are many variables, 
particularly in long-term leases. such as change in neighborhood, 
redevelopment projects, condemnation of the same or nearby property. 
Will there not be a tendence to breach leases, 1n some instances, 
gambling on expert testimony to avoid damages. It 1s recognized, 
bowever, tbat tbese questions are inherent in tbe underlying concept 
of the Act. 

- - - - - - - - -
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A, Conclusions 

You ask for my assessment of the merits of the tentative 
recommendations concerning the problems presented when a lessee 
abandons and repudiates a lease transaction. MY conclusions are 
the comments should be withdrawn and the legislation reconsidered, 
The comments if submitted would treat the Legislature like a busy 
lawyer would treat an adversary in preliminary proceedings, The 
treatment seeas a blunderbus treatment. The comments do not accu­
rately state california law so as to show the character and extent 
of existing eVils. They are replete with emotion-charged words 
and ideas and seem more like statements by a ~obbyist with an axe 
to grind than by a disinterested commission enlightening the LegiS­
lature. And I am not yet convinced that the proposed legislation 
would cure existing evils without creating equally serious hardships 
to those resulting from current California law. Also I am of the 
opinion that some mistakes occur in the language of the proposed 
legiSlation, perhaps an inconSistency between Sections 3320 and 3322. 
Mistakes often occur. They are to be expected. Reference might be 
made to Civil Code Section 140.5 and Probate Code Section 201.5. 
The CommiSSions effort 'to avoid stating a classification test twice 
in identical wordS, lead to a statement of two tests resulting in 
one claSSification, in some situations. when the wealth was in its 
original form and a different classification when in a transmuted 
form. 

The CommiSSion started with the problem of lessor protection 
when the lessee abandoned and repudiated the lease. That problem 
necessarily included protection of the lessee in such Situation from 
abusive action by the lessor. The proposed legislation goes far 
beyond the original problem and raiSes many problems which should 
not be lightly treated. Certainly proposed section 1936 relates to 
abandonment but section 3320 relates to damages upon termination 
for all types of substantial breach as well as termination by abandon­
ment or other repudiation. Any case of a breach by a lessee of 
sufficient materiality to permit a termination of the lease, is 
covered. As the types of property and types of Situation involved 
in lease transactions (real, personal, business, residential single­
units, multiple-units, luxury, etc.) are multiple one would almost 
have to be a God to determine the effect of the legislation on lease 
practices. 

And even in the area of the problem and the operation of proposed 
Section 1936, there are numerous questions to be answered. For 
instance: What effect will the legislation have on tort liability? 
A general starting point is that responsibility for maintenance of 
property in safe condition rests on the possessor. Thus now it 
rests on the lessee even if he abandons until the lessor again is in 
possession. 
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B. Comments on Background Statements in order of appearance: 

1. Section 1925 was not a legislative directive to treat lease~ 
as contracts and to forget that they were also conveyances. Property 
as well as contract relationships are involved. The great populari­
ty of stressing the contractual aspects of the lessor-lessee relation­
ship common twenty-five years ago. is no longer evident in cases and 
writings. There is still recognition that the great and growing 
change in the lessor-lessee relationships, makes mechanical applica­
tion of the doctrines developed prior to this century harsh and 
impossible. makes changes in the doctrine necessary, and requires 
increased recognition that the contractual acts of the parties must 
be separate from property interests in some areas, such as breach. 
Section 1925 came from the Field Code of 100 years ago when bailment 
and lease were beginning to be subjected to contractual modification. 
Foreseen was the need to change doctrines of the past. The courts 
had much to conSider beyond the recognition of the contractual 
aspects of modern bailments and leases •. The contracts tied in with 
property interests may affect tort liability, may affect rights and 
obligations of sub lessees or assignees. or may affect the rights of 
transferees of the owner, etc.) as well as rights on frustration and 
on breach, etc. The fact that they do not apply a so-called contract 
principle in one case and do apply one in another case, does not 
mean the courts should be charged with vacillation. 

2. Starting on page 1 and continuing on the next few pages two 
ideas are interwoven. It is stated that in lease law the doctrine 
of anticipatory repudiation is not recogniZed and that the doctrine 
of no recovery of avoidable damages is not recognized. As the basic 
proposed legislation relates to real and to personal property leases 
the validity of the ideas must be supported by bailment as well as 
land lease cases. 

First; Is the doctrine of Anticipatory Repudiation recogniZed 
in lease cases? 

This problem was raised in Gold Min. & water Co. v. Swioerton, 
23 P.2d 19, 121 P.2d 840 (1943) and notices that there is some 
doubt about it in real property cases. In a mining lease case 
there is now no doubt. But as the court noticed the doctrine has 
some support in prior California cases and in cases from sister 
states. There seems little reason to doubt that a lessor has 
remedies other than doing nothing on abandonment by the lessee 
with actions for rents on due dates, or in accepting a surrender 
and discharging the lessee (like a promisee would do if he 
reScinded a contract). There is a third course open to him, re­
suming control and reletting bringing home to the lessee tbat this 
is being done to protect him from full liability for rentals and 
not to discharge him from such liability. The doubts are over the 
true nature of this course, wbether it leaves the leSsor-lessee 
relation and in effect makes the lessor an agent of the lessee for 
reletting or whether it ends the relation and in effect makes the 
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lessor minimiZe the damages by relett1ng. The Commission Recom­
mendations and Supporting Statement indicates that the former of 
the two positions is the only conclusion to reach from the 
cases. (See p. S. p. 4, p. 7, p. 12, p. 25.) 'The whole course 
of the law. with the exception of some chance statements, prin­
cipally dicta, such as in Qorcich v. Time Oil Company, 103 
Cal.App.2d 677, 230 P.2d 10 (1951). has been toward recognition 
of the lessor's rights to a third cou.-se of allowing him the 
benefit of his bargain while he acts to end the relationship of 
lessor-lessee. The remedy. barring a lease provision Wider 
C.C. § 3308, was one in which the damage element was speculative 
leading to a deay in the COBlllencement of the action. 

If the lessor is to continue the relationship on reletting, 
which is the CommiSsious position on present california law 
(page 3). then it would be necessary to say the lessor is act­
ing as agent of the lessee to relet and the lease provisions on 
rental due dates are no longer binding and unforceable. To 
reach such conclusions would mean Welcome v. Hess, 90 Cal. 507, 
27 Pac. 369 (1891). is overruled. and that the language of the 
Supreme Court eases, some holding and some dicta t streSSing the 
third course as an action for damages and not for rentals in five 
or siX cases mould be disregarded and some chance language in 
four or five District Court of Appeal opinions alone should be 
recognized. The maturing of the action for damages at the end 
of the term also was a conclusion based on New York cases which 
recogniZed that the leSsor-lessee ~elation ended when the lessor 
acted. California cases have recognized the lessor-lessee 
relation can be continued on a reletting where a lease provision 
so provides or where a new agreement that the lessor can so act 
to relet is found. For cases on lease provisions see Original 
Study, page 40 (M±meo 25) et seq. For cases on new agreements, 
see Original Study page 39 (Mimeo 24). 

In personal property cases, the courts have discussed the 
doctrine of anticipatory repudiation. but again as in the real 
property cases, there is some uncertainty. See Hertz Driv-Ut­
Self v. Schenley Dist., 119 C.A.2d 754. 260 P.2d 93 (1953); 
Oakland cal. Towel CO. v. Roland, 93 C.A.2d 713. 209 p.2d 854 
U949). 

Certainly a case for legislation ending the doubts mentioned in 
Gold Min. & Water Co, v, Swinerton. 23 C.2d 19. 142 p.2d 22 (1943), 
can be made out but I cannot accept; that it has been made out. 

Second: Is the doctrine tha'c damages which can be avoided are 
not recoverable, applicable in lease cases? California has recog­
nized that a lessor is under no obligation to act to minimize damages 
when a lessee abandon.s and repudiates the lease. Original Study 
p. 18 (Mimeo 8). The recognition of this is normally in dicta but 
there are also direct holdings. But there is no proof that lessors 
have used thiS course abusively. Abstract justice would support 
legiSlation making the doctrine applicable in lease cases, The job 
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of the draftsman of such legislation is most difficult if new hard­
ships and abuses are not to arise. See Original Study p. 18 
(llimeo 9). 

3, More care is voiced :in California cases in defining the 
doctrine than is found in sentence 1 on page 2. See Guerrieri v. 
Severini, 51 Cal.2d 12. 330 P.2d 635 (1958). Tbe last sentence of 
the paragraph could be supported by the Costello Case cited page 30 
of the RecolJllllendations but it 1s just a "dictum. '1'iie Supreme Court 
has repeatedly denied that the lessor has only two courses. This 
is clearly revealed in the summary of Supreme Court cases appended 
to the original study. Admittedly many lessors attempting to pro­
tect themselves without intending to release their lessees, fall 
into a trap of Surrender by operation of law. 

4. The :first sentence of the second paragraph on page 2, is 
clearly not supported by the cases cited. 

5. Point "Second" on page 3 in lease law is no different than 
rescession in contracts cases, If a promisee rescinds he discharges 
the promisor from further obligation. 

6. Point "Finally" - the third course open to the lessor 
aSSumes that the relation of lessor-lessee is to continue. In com­
ment 2 supra, this is discussed and the assumption is questioned. 

7. Page 4 says when a lessor acts to dispossess a defaulting 
lessee by use of unlawful detainer proceedings he may lose the 
right to the rest of the rentals, The Costello case is not an 
unlawful detainer case but contains a dictum. Your later considera­
tion of c.e.p. Section 1174 and the Costello Case is slightly at 
variance with the inferences from this page. see page 30 of the 
recolJllllendatiollS. 

8. The citations of Lawrence Barker Inc.and the Burke Case, 
page 4, add nothing to the recommendatiorl§ supporting statement. 
They are cases involving court recognition of lease provisions con­
cerning lessor rights on breach by the lessee. 

9. The paragraph on rent, page 5, voices the idea that the 
concept of rent developed at the common law. is outworn and at times 
denies a lessor an effective remedy against a defaulting lessee. 
'.!he fault with the statement is that it is premised on "Course Three" 
being a course which preserves the lessor-lessee relation. There is 
no need to change the common law concept of rent to protect a lessor -
there is only a need to make clear that he can terminate the relation­
ship on abandonment by the lessee and at the same time get damages 
in the value of his bargain. 

10. Starting on page 5 is a complaint that lessees may be sub­
jected to forfeitures when they breach the lease transaction, some­
thing that contract law would not tolerate. What lease provisions 
for liquidated damages has to do with thiS, is remote. As an attempt 
to guard against lessee forfeiture it would seem of secondary impor­
tance. Acceleration proviSions would seem to increase the chances of 
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lessee forfeiture. The statement that they are invalid generally 
then seems to help prevent forieiture by the lessee. Rieker v. 
Rombaugh. of course, was an extreme PI'ovision and there is no 
reason to assume all such provisions are void. 

11. The loss of prepaid rentals and bonus payments is next 
considered to evidence a bias against lessees on the part of the 
courts, The contracts treatment of advanced payments is stated to 
be different and not of forfeiture character. The Freedman Case, 
cited page 6, was a case where relief against forfeiture as provided by 
Civil Code Section 3275 was involved in a contracts case. The 
Caplan Case also allowed a recovery but two justices thought the mat­
ter should not justly be treated as one of course. There is no ques­
tion but that advanced rentals and bonus payments in lease cases 
where in fact forfeitures come within Section 3275. And there is no 
question but that many times they are not forfeitures at all but are 
merely inadequate protective devices on the part of the lessor. I 
personally cannot find court bias and cannot accept the generalities 
voiced concerning Freedman and Caplan. . 

12. The comment on Section 3308 concludes that it does not 
relieve a lessee from forfeiture. Page 7. The classification of 
all advance payments lost to a lessee on breach, as forfeitures, 
is too broad a statement (page 6) and the conclUSion that some are not 
considered in determining damages under Section 3308, cannot be sup­
ported. 

13. The statement on page 7 concerning unlawful detainer con­
tinues the assumption that only by continuing the relationship of 
lessor-lessee after breach or by a 3308 lease proviSion, can a lessor 
get the benefit of his bargain. It should be noticed that in unlaw­
ful detainer only detention drumages are involved and the courts have 
said only damages specifically provided by statutes can be considered, 
The statement ~alls far short of stating reaso~~ for changing C.C.P. 
Section 1174. Possessory rights of lessors can be found in cases 
where termination of the relation is not desired and should not be 
forced. But at least if it is to be forced that course should be 
justified first. 

14. Principle 3 on page 8, is a partial repetition of 2 with 
some procedural matters added. Apparently the burden of proof is on 
the lessor to make out his case under 2 but if a new lease is involved 
the burden of proof is on the lessee to show it unreasonable. 

C. Comments on the proposed legislation. 

1. Section 1936, page 11. 

The supporting comment that the courts have not considered 
abandonment a breach is not true. They have held that the lessee by 
his unilateral act cannot force a determination on the lessor and that 

-6-



the lessor hy his :acts u,eOl1Sifltent with II continuation of the 
relationship can end it and by so doing release the lessee from 
the obligations of the lease -> similar to rescission in contracts. 
Also the last paragraph of the supporting comment is not true. 

Apparently the idea is that the lessee by abandoning neces­
sarily ends the lease transaction with a minor qualification pro­
vided by proposed Section 3322(a) that the lease can be revi~d by 
retraction as requested by the lessor (or before the lessor changes 
his pOSition, perhaps)< Tilis idea is further qualified by proposed 
section 3327 on eqUitable relief. The policy behind Section 1936 
then may not be so strong as to prevent a lessor and a lessee from 
contracting for a continuation of the lease on the event of an 
abandonment or other breach. 

In considering the effect of the proposed legislation the type 
of property involved must be considered; (a) personalty of all 
types, (b) industrial or commercial property of great value. 
(c) such property of lesser vallIe generally let for shorter periods 
of time, (d) luxury reSidential property of the high-rise type, 
(e) luxury reSidential single-unit property, (f) cheap reSidential 
property in many-unj.t developments, and (g) cheap reSidential prop­
ertyof Single, duplex, etc., character. 

In type (g) and frequently in type (f) and (0) cases litigation 
following abandonment is not practical. As a practical matter 
many lessors would accept the loss of a bargain under Section 1936 
rather than litigate damages. This would probably be true in many 
cases of leases of types (g) (f) and (e). Custom has been to get 
protection by way of first and last months· rentals in advance and 
with all rentals payable at the beginning of the rental periods. 
This now is being undermined by Section 3325 permitting the default­
ing lessee with no more than a small-claims fee to force litigation 
on his lessor, already in a position of hardship. 

If Section 1936 forces a lessor of these types to sue for the 
breach or if Section 3325 permits the defaulting tenant to force 
litigation on the lessor, then the legislation is increasing his 
position of hardship and giving an irresponsible lessee a "whip 
handle." If the proposed legislation is enacted I would see immed­
iate cases in which lessors of types (g) (f) and (c) would include 
(I) contractual provisions permitting continuation of the lease with 
the lessor obligated to make reasonable attempts to relet as agent 
for the lessee, (2) contractual provisions making first and last 
month rentals liquidated damages. and (3) contractual provisions 
prOViding a period for reletting if the lessor acts on baSis that 
lease is terminated and a provision for retraction if lessor elects 
to continue the letting. Rights to contract inconsistent with 
Section 1936 have to be determined and any possible conflict of the 
meaning of Sections 3325 and 3323 would have to be determined. 
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An alternative to a Section 1936 would be a section 
permitting a l",sSQl' 011 .. h'UldolUtent or other total breach by the 
lessee to (1) accept Il. termination of the l'ellltioliship releasing 
the lessee from further liabilities under the lease. (2) refuses 
to terminate the relationship with an obligation to assign or 
:;ublet to minimize lessee's lil:\bili ties with piecemeal recovery 
of defiCiencies, or (3) terminate the relationship with damages 
such as currently deitned in Section 3308 together with its 
election requirements. Such a section with some protective 
sections to cover special circumstances would have more predict­
able results than the current proposals. 

2, Section 3320, page 14. 

Apparently the idea is to determine, at the time of abandon­
~ent or other total breach, lease rental values and reasonable 
rental values on the open market. and to give the excess of the 
former over the latter as baSic damages and then to add under 
(b) incidental damages as provided in Section 3322. . 

During a period of negotiation for a retraction and for a 
period which might be rather extended because of the type of prop­
erty involved and a depressed market, reletting may not be accOM­
pliShed by a lessor a long time after his lessee abandons. The 
reserved rentals for such periods are denominated incidental damages 
by Section 3322. Such periods are included in a computation of 
baSic damages under Section 3320. Assume a letting at $300 a month; 
an abandonment followed by a reasonable three months period of nego­
tiation for retraction and for reletting; a determination that 
reasonable rental value waS the same as reletting at $200 a month; 
and the judgment was at the end of the three month period. 
Section 3320 says ComputA at full value 3 months lease rentals 
($900) subtract reasonable rental value at full value claim to 
judgment ($600) and add incidental damages aocording to Section 3322 
~nd here under (a) these are $900. I leave out discounted periods 
as not material to the illustration" I can read some inadequacy 
of language in either 332Q or 3322. Clearly double recovery is not 
intended. 

The lessor forced into a litigation would probably continue 
letters and calls for retraction (Section 3322(a) and then commence 
action allowing it to proceed on a slow course to judgment. The 
longer judgment is delayed the higher the lease rental value, The 
reasonable rental value for remainder of term after breach would 
remain unaffected by delay although it would be considered full up 
to judgment and a discounted value thereafter. In the case of 
lessors having hundreds of units to rent and always with vacanCies, 
reletting of the particular unit might well be of no pressing con­
cern. Section 3321 would not come into operation and the lessee 
could not fOl'ce a reletting on the lessor. Or such a lessor might 
lease the particular unit at a very low rental. He has vacancies 
and this might not ·be injurious at all to hia. Now under Section 
3321 the defaulting lessee has the difficult task of convincing the 
fact finder that the rent on reletting is not reasonable. This com­
ment on what a lessor of some types of property might do, is merely 
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to draw attention to tilE faGt th\!.t. attempts at detailed legislation 
in an area of great diversification is at best difficult. 

There are many caSeS where the lessor's return is beyond the 
reserved "rentals." These would be included in Section 3322 (e) in 
some but not all cases, Some leases can have as their purpose the 
building of hnd and rental value of the land and this can be out­
side the bargain between the lessor and 'the lessee. There are many 
cases in which the proposed damages sections will not make Section 
1936 really meaningful and truly protective of the lessor without 
burden on the lessee. By way of illustration; r know of lettings 
at 10 to 20 percent under area markets because the particular 
tenants have reputations for careful usa of reSidential property. 
The true value of that lease could not be proved under Sections 1936_ 

"3320 and 3322. 

From the point of view of adminiStration of Section 3320, some 
questions should be asked. The comment shows that "rental" is to 
be construed to include at least some payments (such as tax) and 
soae acts in addition to money payments of rent, apparently all acts 
and payments bargained for in return for land or chattel use. As 
the "comment" will not be available to the bench or the bar and 
clearly not available to lessors, it may be asked whether some term 
not so closely associated with technical rents should be used. 

Bargained-for returns for use of leased property may be diffi­
cult of proof but not to the extent that the case can be brought 
within Section 3327. The types of personalty today being leased and 
the variant situations involved mean lease returns vary widely. The 
many different real property lease situations show the same varia­
tions in returns. Some of these cases just cannot be covered by 
Sections 1936 and 3320, with fairness to lessors or perhaps with 
fairness to lessees, To practically rule out the lessorts right to 
insist on a continuation of the lessor-lessee relation against a 
defaulting lessee, may put the parties to proof which makes the 
beach remedy really no remedy at all. It was practical considera­
tions Similar to these suggestions that led to a return of far less 
comprehensive legislat10n to the New York Law ReviSion Commission in 
1960 and to no action by the legislature on much restricted legisla­
tion submitted by that commiSSion in 1961. 

3. Section 3321. page 17. 

Attention was directed in the comment on Section 1935, to the 
many type-s of lease wi thin the coverage of the proposed legiS lation. 
Section 3321 may give some lessors a practical advantage because 
the proving that a rental is reasonable or the proving that it is 
not reasonable. is difficult. Section 3321 gives the lessor who 
relete a benefit in that the rentals on reletting are presumptively 
the reasonable value and places a very practical burden on the lessee. 
Lessors of multi-unit reSidential property and perhaps others. with 
normal vacanCies, can lease or refrain from leasing and when they 
lease can lease at full. near full, or at II rate lIIuch lower than 
current market rentals, as the occasion benefits them. On a good 

-9-



market but not such a good one as to care for' all their vacancies, 
II near full or ll: low rental may be contracted. The burden of 
proof to show unreasonable is <:'n the lessee. 

Section 3321 says the presumption is the rentals on reletting 
are presumed to be the reasonable rental value of the term covered 
by the new lease. Suppose the lessee abandons and the lessor relets 
for part of the remainder of the original period or he lets for a 
period far beyond the remainder of the original period. Now rentals 
are in part determined by the duration of the lease. What may be a 
reasonable rental under the new lease may be different from the 
reasonable rental value of the remainder of the original period. 
ThiS being true does Section 3321, as the comment indicates it does, 
establish the reasonable rental value under the baSic damage section 
3320? Tbe operation of Section 3321 might be even more questionable 
if the new lease involved graduated base rentals and graduated per­
centage of business returns in computing the full rentals. 

4. Section 3322, page 19. 

At least three of the first four subdiviSions. and I believe 
all four, are included within the coverage of subparagraph (e). 

5. Section 3323. page 21. 

No comments other than notice the coverage of Sections 3320 to 
3322 is greater than abandonment cases. Reading the comment may 
lead legislators to the belief that liqUidated damage provisions 
have all been held void and that the proposed section affects only 
abandonment cases. Either inference would be erroneous. 

6. Section 3324, page 22. 

I can see leases in which the lessor waives attorney's fees 
in cases of breach but includes a provision for such fees shoald 
the lessee sue. 

The section applies in cases of breach of a lease. Involved 
in such a breach may be breach of covenants for quiet enjoyment, 
repairS, restricted use, rentals, etc. Attorneyts fees under 
these covenants apparently would be lost if lessor elected to end 
lease. I am not sure this was in mind when the proposal was drafted. 

Would the Section repeal by implication part of Section 794 of 
the Civil Code? 

7. Section 3325, page 23. 

In case of lessee substantial breach or lessee abandonment, 
the lessor can avoid forfeiture by seeking the benefits of Section 
3327. In case of lessor acts to terminate lease for substantial 
breach. lessee now has protection of Civil Code Section 3275 and 
C.C.P. section 1179. I assume proposed Section 3325 would not deny 
lessee the more extensive relief he now enjoys. This must be con-
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C sidered hecause the proposed lcgiSh1tioll applies in termination 
cases other than those involving abandonment. Proposed section 
3328 is a partial answer. 

Repetition of the complaint over the statement of existing 
law in the Background Statement, is not necessary here. Tbe 
Comment's use of Freedman and of Caplan cannot be supported. 

A common lease provision is to make advanced payments 
liquidated damages on lessee breach. This in effect is a waiver 
of the right to their recovery. Section 3323 permits reasonable 
liquidated damage provisions. Should a possible problem of con­
flict be raised by iii pl'ovision the Comment states "probably 
unnecessary"? 

8. Section 3326, page 25. 

'l'he Comment states if the lessor leases "on his· own account t .. 

the ratioI,ale of the california cases i1:u:licates the lessee is 
entitled to the proflts. 1 can find no basis for this conclUSion 
in the holding or reasoning of any case. The remainder of the 
first sentence of the COmment--if the lessor leases on the lessee's 
account, in:fers that the lease obligation continues. That of 
course is true in some cases but not in all cases as is pointed out 
in the discuss ion of the Background St atement • 

9. Section 3327, page 26. 

No comment. 

10. Section 3328, page 27. 

No comment. 

11. Section 3308 repeal, page 28. 

See comment on Proposed Section 1936 with alternative legisla­
tion possible. 

12. Sect10n 1174 raodificlItions. page 29. 

It must be kept in mind that the proposed legislation covers 
cases other than those of abandonment and repudiation of the lessees. 
Leases in abandonment and repudiation situations can be kept alive 
under lease provisions making the lessor agent to manage the property 
or under new agreements to that effect and under proposed Section 
3327. If instead of abandoning the lessee breaches and indicates 
repudiation but refuses to leave, the lessor~s need to proceed under 
C.C.P. 1174 as modified would require a judgment "declaring the for­
feiture of such lease." Section 3328 says Section 3327 or other 
provisions in the article are not intended to affect unlawful detainer 
proceedings. The effect then of the modification will be to force the 
lessor to take some other action than unlawful detainer--time consuming 
and expensive. The result will be to put him in a pOSition of hardship. 
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I cannot follow the argument that "the deleted language is no 
longer necessary." There are many cases in which a lessor may 
need protection by use ox Unlawful Detainer without termination 
of the lease. 
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UNITED STATES LEASING CORPORATION 
633 B .... TTERy STREET. SAN F'RANCj5CO~ CALIFORNIA. EXBRDOK 7-1787 

August 24. 1965 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 

Re: Lease Remedies 

Gentlemen: 

We have read your Study and Tentative Recommendations 
relative to lease remedies and would like to offer our c~ 
ments for your consideration. 

Our interest in your study is not academic but practical 
in view of the proposed legislation1s inclusion of leases of 
personal property. United States Leasing Corporation is the 
largest and oldest independent equipment leasing firm in the 
country. It is headquartered in San Francisco with an exten­
sive sales force operating in all fifty states and has four 
foreign affiliates. We quite obviously, therefore, share 
a very real interest in legislation such as this. 

Chattel leasing is not a well developed field of the law. 
but is commanding increasing attention. particularly in the 
areas of taxation and creditors' rights. Any attempt to deal 
with the questions of remedies and enforcement of leases through 
legislative proposals must necessarily include full consideration 
of the problems peculiar to equipment leasing. 

Although in general principle we commend your basic 
approach to a revision of law through the application of general 
contract principles of damages. as opposed to real property con­
cepts, we suggest that the considerations reflected in the 
"Tentative Recommendations" of July 23, 1965, are not suffi­
ciently responsive to the p,roblems of the equipment lessor. 

Our mutual interest in the subject at hand perhaps will 
be better served by general reference here to areas5" ;h in ~ ____ _ 
our mind deserve further study than by detailed ana s, ! how- " ; 
ever, we shall welcome the opportunity to respond t ,-' tnt_er-: _ ' 
est you may have in further discussing these questi~ : --, 

:---___ _ L:-----__ 

~~A j 
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First. a thorough study should be made of the desir­
ability of enacting identical provisions for both real and 
personal property leases. The transitory and totally depre­
ciating nature of personal property materially distinguishes 
it from real property as do the questions involved in its 
evaluation. Relating this to your paragraphs 2 and 3 (page 
8 of the Proposals), no specific consideration appears to be 
given to the more common alternative (to reletting) of sale 
of repossessed property by the lessor. How, if at all. shall 
sale proceeds realized be apportioned between lessor and lessee 
in mitigation? Within the context of paragraph 4 would a 
stipulated loss value provision keyed to the time of default 
be regarded as an enforceable liquidated damage provision? 

With respect generally to the consideration of forfei­
tures (paragraph 5). which we appreciate equity abhors. con­
sider the fact that more frequently in the case of real estate 
the landowner seeks to lease land in which he has made an invest­
ment without a specific lessee in mind. On the other hand, 
commercial and industrial equipment leasing invariably involves 
a purchase, and therefore financial commitment by the lessor. 
predicated upon the speCifications of a specific lessee. When 
the latter defaults the lessor is left with property which he 
acquired not because of a predetermination that it would be 
generally attractive to others (as in the case of equipment or 
auto rental concerns which purcbase for general inventory). but 
because a specific. lessee has required the item and has agreed 
to lease it fora specified period, typically including a major 
portion of the articles' useful economic life. A default in 
this latter situation requires a remedy more closely akin to 
full realization of the contracted-for price. 

Lastly, remedies of the lessor cannot be considered with­
out due regard to conflicting interests of other creditors of 
the financially defunct lessee. For instance, a major area of 
concern today to the equipment lessor is the applicability of 
the! Uniform Commercial Code to its transactions. Specifically, 
Sec~ton 1201(37) defines when a lease shall create a "security 
int~restn for the purpose of the now effective Code •. The test. 
however,.is uncertain. In conSidering remedies of the. chattel 
lessor, the problem of coordinating new legislation with exist­
ing remedies provided for in the Commercial Code certainly 
deserves attention. Thus, the basic question is presented, 
what is a lease under the proposed legislation? Are leases 
with options to purchase for nominal consideration to be included? 

A very real step forward would be accomplished through 
legislation providing for recordation. and therefore public notice. 
of the lessor's interest in leased property in the hands of the 
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lessee, irrespective of whether the instrument is later judged 
to be a true lease or not. Civil Code Section 3440 pertainIng 
to sale and leasebacks requires such recording to avoid a pre­
sumption of fraud, and it would just as losically be appro­
priate for the protection of lessor and other potential 
creditors of the lessee in a straight lease situation where 
the lessor purchases the leased property directly from the 
vendor. 

These several points do not by any means exhaust the 
problems which must be considered in contemplating legislation 
affecting the rights of parties to a lease, whether of real or 
personal property. However, we do hope that they will provoke 
further thought by the Commission and those studying the prob­
lem on its behalf. We would welcome an opportunity to discuss 
at your convenience any aspect of your deliberations about 
which we might be knowledgeable. 

'Very truly yours, 

~~ 
Brandt Nicholson 
Secretary & General Counsel 
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August 25, 1965 

Cal1f'orn1a. Law Revision Commission 
School of Law 
Stanford university 
Stanford, California 

SAN M"TEO COUNT"t O' .... CE 

REDWOOD CITY 

c .... urOiJttltfA 

DoII:JtMlN e·.~11!51 

Re: Tentative recommendations relating to the r:lghts 
and duties attendant upon abandonment or termina­
tion of a lease. 

Gentlemen: 

This is in response to your invitation for oomments relati.e 
to the captioned study and resulting reoommendations. We 
are most interested in the real property aspeots of' the work 
but this letter ooncerns only its implications in the field 
of' chattel leasing. 

It is evident that although the recommendations deal with botl, 
real and chattel leases, the study focused mainly, if not r:,._ 
olusively. on real property transactions. We believe that the 
reoommendations, if enacted, oould cause oonsiderable diffi­
culty when applied to chattel leases. 

The Commission, in making its tinal recommendations, should 
consider the several factors that distinguish a chattel lease 
trom a realty lease. Some of' them are these: In many ohattel 
leases the lessor purchases the equipment to the specifications 
01' the lessee and obtains 'from the lessee a promise to ~ the 
tull purchase prioe plus a tinanoe charge, as rent, over the 
term 01' the lease,; the eoonomic lite 01' the equipment is otten 
substantially depreciated at the end 01' the promised term,; in 
many chattel leases there is an option at the end of the ini­
tial term to acquire title, or to renew indefinitely, tor a,_ ,­
relatively nominal cons1deration; the oontractual ~uPon 
detault by the lessee, usually invoked, is reposse!'r~t!~orln \s: an~_-
sale 01' the equipment and the assertion of a defic~ 19a-
tion; and, perhaps most important, there already eXi.llt gl;-_~-
latory statutes applicable to chattel lease remedieli,-' '--

'\ 
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'!'he most ser10us problems that occur to us 1f the tentat1ve 
recommendat10ns were adopted would result !'mill the1r 1noon­
sistencies With existing legielat10n such as the Rees-Lever1ng 
Motor Vehiole Sales Act (Civ. C' I seo. 2981 et seq.), the 
Unruh Aot (Civ. C., seo. 1802 et seq.), and Division 9 of the 
Uni:for.m Commeroial Code. 

The latter legislation, applicable to "secured transact10ns, It 
sets :forth 1n some detail the available remedies to a secured 
party upon the default of a debtor. There seems little doubt 
that many leases of personal property oonst1tute ·secured 
transaotions" Within the meaniDi of theCoiI'Imeroj,al Code. ' 
(UCC, seos. 1201(37), 9102(1), l2).) Under the proposed legis­
lation a chattel transact10n could be a "lease" as well as a 
"secured transaotion" under Division 9 of the Commeroial Code. 

One example 01.' potential conflict is between proposed Section 
~326 of the CiVil Code, which per.m1ts the lessor to keep any 
Rprofit made on the relettingl" and section 9504(2) of the Com­
mercial Code, which requ1res the seoured party ("lessor") to 
account to the debtor l"lessee") for any surplus folloWing dis­
position 01.' the collateral. 

Other areas where the Commer01al Code at least overlaps, 11.' not 
contradicts, the proposed legislation, are in the prOvisions 
governing disposition 01.' collateral folloWing default (sec. 9504), 
the r1ght to retain the collateral in satisfaction of the obl1S&­
tion (seo. 9505), the right of the debtor to redeem the oollateral 
(seo. 9506), and the debtor's r1ghts for failure of the secured 
party to comply with the default provisions (sec. 9507). 

The remed1es of a lessor 01.' chattels subject to the strict regu­
lations 01.' the Rees-Levering Motor Vehicle Sales Act and the 
Unruh Aot are much more circumsCribed than under the proposed 
legislation. (See Civ. C., seos. 1811.1 et seq.J 2982 et seq.) 

We do not mean to suggest that an easy solution would be to ex-· 
clude 1.'rom the proposed legislation transactions that are sub­
Jeot to Division 9 of the Commercial Code or the other regulatory 
Aots. It is very difficult to deter.m1ne, ·at this stage in the 
development 01.' the Commercial Code, which kinds of leasing trans­
actions are oovered. Moreover, it DI8¥ well be that even a 
"true" lease which is not a DiVision 9 "secured transaction" 
might be more ak:1.n to a chattel seoured transaction rather than 
a real estate transaction; hence, chattel security rules ought 
to apply. But we do not necessarily believe that all chattel 
lease transact10ns should be excluded from your proposed legis­
lation. 
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In a.ny event, we urge the COJIlIll1ssion ~o extend the study j.nto 
the area of chattel leasj.ng transactions prior to present1ng 
its final recommendations. 

nT/ed 

Respectfully yours, 

DINKELSPIEL & DINKJITSPIEL 
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January 31, 1966 

California Law Revision Commission 
Room 30, Crothers Hall 
Stanford University 
Stanford, California 94305 

Dear Sirs: 

At my request you sent to me the following: 

1. Study to Determine Whether the Law Respecting the 
Rights of a Lessor of Property When it is Abandoned 
by the Lessee should be Revised. 

2. Tentative Reoommendation relating to the Rights and 
Duties Attendant Upon Abandonment or Termination of 
a Lease. 

I have not had time to read these carefully so have merely glanced 
through them to determine whether they cover some problems which 
I think need legislative enactment. I didnft find anything on the 
points I have in mind so I strongly urge that your recommendations 
include a draft of legislation to assist the Landlord under the 
following circumstances: 

(a) Under the present law, whether a Lessee or Tenant has 
abandoned the premises is determined by the trier of 
fact with no guide other than previous decisions and 
circumstances of the ease under consideration. The 
Landlord should have some assurance that if certain 
facts exist, the court will rule that there has been 
a surrender or abandonment. Legislation should provide 
that if the Lessee or Tenant is delinquent for 60 days 
in the payment of rent and t~s not been found on the 
premises after reasonable effort by the Landlord, the 
court will presume that the Lessee or Tenant abandoned 
or surrendered the premises and lease, if any. A land­
lord should not be required to spend money. time and 
effort trying to locate the tenant. If the Tenant in­
tends to be absent from the premises for an unusual 

'length of time, he should notify the Landlord or, at 
least, he should keep the rent current. 

\ 
I 
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(b) A property owner frequently has the problem of de­
ciding what to do with personal property that is left 
on his premises by a previous occupant, whether a pre­
vious owner or only a tenant. He assumes considerable 
risk by making any disposition of such personal property. 
Again, he should not be put to expense, time or effort 
to determine who owns the personal property or where 
the owner is located. Legislation should provide that 
the Landlord may store the property for 30 days and if 
unclaimed after that, may make any disposition he wishes 
of it. The 30-day period, of course, would have to be 
worked in with the suggestion in (a) above. However, 
this provision should not be limited strictly to the 
Landlord-Tenant relationship because there are some 
cases where a person buys real property and finds per­
sonal property is left on it and if he disposes of it, 
he takes a chance that some third party may assert 
ownership and claim damages. 

(c) Unlawful detainer actions are costly if a Landlord 
must retain an attorney. I think the objections of 
the California Supreme Court as set out in the Mendoza 
case could be overcome by proper phraseology of a new 
statute and that there should be legislation to give 
unlawful detainer jurisdiction to a Small Claims' Court. 
Apparently the Supreme Court was concerned with a stay 
of execution, and surely that could be taken care of 
by appropriate legislation. 

Yours/lv~~y tru~, 

~J~ 
J. H. Petry 

JHP:HLP 
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FIREMAN'S FUND INSURANCE COMPANY 
3333 CALI rCRNJA STf<..EET 

SAN FRANCISCO, CALIFORNiA 

September 24, 1965 

State of California 
California Law Revision Commission 
Room 30, Crothers Hall 
Stanford University 
Stanford, California 94305 

Gentlemen: 

"Abandonment or Termination of Lease" 

I have read with interest the tent~tive recommendations of the California 
Law ReviSion Commission relating to rights and duties attendant upon aban­
donment or termination of a lease. 

I agree with and approve of the recommended legislation, with one excep­
tion. 'lbe use of the term "abandonment" concerns me. We have found it 
neceasary in many instances to vacate property. In doing so we continue 
to pay rent and meet all other commitments in the lease. It has always 
been our pOSition that vacation of the premises is not abandonment, but 
I have found no authority that this is an acknowledged legal concept. 

It strikes me that without a distinction being made between vacation and 
abandonment, one who vacates with full intention to recognize his commit­
ments under the lease could possibly be held to have abandoned the leased 
property, thereby subjecting himself to a suit for damages and precluding 
his obtaining relief over the remain~ng term of the lease by aubletting 
or buying out the remainder of his liability at a reduction in total cost. 
Mightn't the term "repudiation'" be sufficient and "abandonment" not used1 

Very truly yours, 

Gordon W. Hackett, 
Real Estate Department I p" \ 1 '" , , 

1------·--
GIiH:em I' ~ , 

!---
i 

-----1 
I 

----" ~·-l 
l '0; , 

,- ~-.- - ------'1' ,--- -- ; 
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AL.BERT ..J. FORN 
Al'TORfJEY AT L.A.W 

SUtTE 1058 ROOSe:;vf::I..T BUILDiNG 

7,,~7 \"·E~T S£·'"-'E~TH STF;'ECT 

LOS A~GE1..E$ !7~ CALlFQRN)A 

October 11, 1965 

california Law Revision Commission 
School of Law 
Stanford universi.ty 
Stanford, California 

Gentlemen: 

Thank you for the copy of the Tentative Recommendation relating to 
the law on termination of leases. I was pleased to see that the 
recommendations resolVe a number of problems that I have encounter­
ed in my practice. 

Ho .... ever it seeIflS to me that one specific fa·::t situation has been 
overlooked, that is the case wherll' the landlord tries to nbleed" a 
building by drastically curtailing the normal services. To illus­
trate: lets say that we have an office building to which tenants are 
attracted because of its prestige value, and because of its excellent 
management. A new owner takes ovar the buildi1l9, he fires two eleva­
tor operators ana two maintenance men. Thereafter the bathrooms are 
no longer kept 'up and begin to stink,the balls ·are not policed during 
t he business day and become habitually littered with cigar butts, cig­
arette wrappers and so on. Patrons find that they have to wait two or 
three minutes for an elevator. Cockroaches overrun the offices; and 
the tenants find that they are no longer in a prestige building and 
that their clientele is slipping away. 

Under present law in California there seems to be no adequate protec­
tion for the tenant whose lease still has several years to run when 
faced with this situation. The covenant to pay rent is supposedly an 
independent covenant and the tenant may not offset his claim of dam­
ages against the rent. Nor can the tenant claim an eviction in most 
instances. In addition it is extremely difficult for the tenant to 
prove the extent of his damages. 

It seems to me that your recommendations overlooked the problem of 
this type of defaulting landlord, and I believe that your recommenda­
tions should cover such a situation. I have read that in New York the 
law permits a percentage of the tenants in this situation to-eetition 
the court to appoint a receiver. I don't know how this wor~,-ou1;· 111 
~~a.ctice, but it Sl,OWS that the problem is not an uncommon p,ne. i 

1-'-""--,'----

AJF:lw 

very truly yours, i,.'." __ ' 
! 

---'._-
-' , t:.. j , ... ~ 

// (//'~-1" 1-) , Y 
cALBERT J. F~ .... ;~ . , 
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SAIl F_"""Cw,O" .. ", ,,_. 

January ,;,» 196~, 

The lionorable James A. Cobel" 
P. O. Box 1229 
• "". California 

Dear J1.: 

..M.oa.~ • 
... CM,IIII"" 

Tc .. ~c .3.'~uZO 
MlUCOOIl4 •• 
c-.c "OIIIOIClC' 

I &!'II enclosing a oOp1 of a It'ttcr : have ':~~t. written 
to the Cali fornla La'", Reviden Comml S $10n, 1 do n::>t under­
stand why the CO':lllllission 41aregal"ded tne report of its owr. 
expert who W4S employed 0' the Commisslon to determine the 
advisabi11ty of making eha~es in the existing law. This re­
port very clearly Indieate~ that no such changes were neces­
ear, or desIrable and certainly should not be made without a 
very thorough and :areful study of the whole subject matter 
of leasehold interest. Ob"lously, tilt' Comm!ss1on has made 
no such study. No considerat!en nas been g1ven to comp:ex 
leaaea lnvolving oft!ce build1ngs, reta1~ stores, ~anufact~r-
1ng .atab11anments or shopping centers or other similar com­
plex aituat1onl. No consideration haa been glven to long­
tera leases such as 99-,ear leases. My letter polnts out 
only one area 1n wh1cn the legislat10n 18 wholly 1nadt'quate. 
Isn't there sOllleth1ng tha.t can be dOlle to brlng order out 
or chaos1 

OM/le 
enclosure 



ORRiCK. DAhLC'UiS1', HE~f(i\'-';CTGi\i & S··~; Ci_rFFE 

~he nOGprofi~ ~orporat1on or t~e co~~~accor acquires the funds 
ne~es3ary to cons~r~ct :h0 puL~ic 1rprovement througj prIvate 
financing sec: '.JY (J.;:J a:S3::'.f'::;l~·.~en:' ·~!:t thIS rer:tal.$ ·",:iy!..oh tOne 
public boay agrees to pay to the nonprofit corporatIon or the 
contractor pursuant to the :easetack of t~e lan~ and public 
irr.prover;.ent '" ~~'l);:)n :;-.ay::v.:;n.c .~n ':uJl 01" ~he indet teJ.ness incu::-rec. 
with respect to the construction of the public improvement, the 
:ease~)ack ter:r.l[;8.tes ani': tr';e publ te L~c~:y -Rcqui::1o es tit.ie in fee 
to the public i~~;p'r'GVelil~at ~ 

t?ro~)c,sed. "~ivi 1. Cc...:le ~)~c~.:ion 332C ·,;0U.1.,:; prevent a lender 
or contractor f~Q~ ~elying on:y upon tile pro~ise of a pat11c hocy' 
to pay rentals due under a leaBe~aak. and would l~pose upon such 
lender or contractor t~e ctl:~az~oll at locking tc t~~ put lie im­
provement in order to obtain funds to satisfy the indebtedness, 
in the event of default by the public body6 This ~ou!d impose 
a burden upon a lender or contractor w~ich does not presently 
exist and could either ln~:t'ease t:'Je interest rates charged for 
the money lent j which woulc 1ncrease the cost of the public 
improvement to the ru011c body. or precluGe entirely the use 
of this type of financ ing~ ?~esumably lenders» many of whom 
are located outside of Cal1fornia$ would not be a$ willing to 
lend money in Califor::ia w~ere the security was prinar11y a 
mortgage on a :easehold interest in a public improvement rather 
than an enforceable prc~ise ty a public body .to pay renta:s, 
as the lende:rs laek t:1E' facilities t.o mar-;age the prope:r'ty and 
would wish to avoid a slt~ation in ~hlch they would ~e required 
to do SO~ It sLould. be rCfd ized t:-la.t whel""e a nonprofit corpo­
ration is fern-.ed to ass.i.st t.{~e pub:1c [;ody 'jy oot-aining financ­
ing, suer, a corporation has no paid "taff and no funds with 
which to manage or a.ttempt to relet the p~operty. 

Further-r.-:ore ~ t;'l:e liT-.iting of' tr1c damages reco~/erable by 
the nonprofit ccrporat18D or co~tractQr w~~en the public body de­
faults to those renta13 in excess of tte reasonable rental value 
for the property ·~'H)uld ofte·n result. in c.efaul t .in the payment of" 
the indebtedness incurJ."'ed to c-::nlgt~·uct tile public inpI'ovement, 
for in marlY cases tne p<dt:<~ .. tc "ifr,;"·T"O'vement CDillci not be relet t ttlere 
being either an ex~remely :lmited or no market for improvements 
such as cIty halls, county courtnouses* pub11.c 11brar1e3~ and 
corporation y'-ar-cis.. itn Eastern 1nsu~ance ~on:;pany purchaslng bonds 
of a nonprofit corpora1;ion organized to construct a county jail 
would certa:l.r&ly have nc use for the jail following foreclosure 
of the mortgage on the lease~cld 1ntere£t~ ThE concept of reason­
able rental value 1s practically meaningless under these alrcum­
stances~ for t~e pUblic iC0rove~ent could ~e relet, if at all, 
only after 3u~stant.:i2.1 alter-at-lons .... itJ.:t(:.~ change the purpose fnr 
which it was constructe~. 
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........ .;,.(,,;· .. 'tt';.t-~':,rNa, TO '" 
~"'"'<:' $>tJ'Cl.F,.C ...... '!""' ... ~ 0 I'IOWLCY 
;<,oILL'''''' ~. OOOl"III,C" .... '" 
OA"II~L.t ~ PO ..... 
W"':~~R C..CL~v" 
';"';"~~.(;.I>"E'" ... , .,,~ ... "'!o 
..... 'L.' .. "" 0 r-!<.KEr 
oi:OWAli:D L ",,'C"'E .. 
5-'tI"E~ ~ F;iQ:9rpy:!-
)"" .. II;:~ H. Se. .. ",C'" 
, . '"",.:::, .... PO ....... ~IU: Fi 

"''''(:'1. F. Cf;t ... ,n" .. d., 
..... o,:,e .... "O ... ,..'<~ i)]::IF"C~ 
~"''''EI> It ...... ,;nd:J; 
"",';:H"'-flt: (.. S"'U"~I" 

California Law ;'iev!..s ien Ccrr:u~1is51on 
Room 30. Crothers Hall 
Stanford University 
Stanford. Calilornia 9c'JG') 

Attention; 

Gentlemen: 

He: Tent.ative Recor,:r~jendat:ton Eelating to ti-:.s 
nlgnt!; ax';.,_: Du"e-:l E.<~ .~~t.~ndant ~Jpc,n AbarL;cn",:-.c'nt 
or 'Iertlinatlon of e.. Lease 

-;,le nave :o€'vie)Jed. you~ tentative reC"o~:-U:;iendation dated 
July 23. 1965 relating to :he rlgh:s an~ duties attendant upon 
abandonment or termination of a lease and wish to make tbe fol­
lowing commer.ts r 

~1he enactnent of tr,e legislat;1on ~on'cained in the 
tentat i ve reco::m:er:datl.Oh '.4culd .serious I:; 2.1;'":11 t the financ 1n,q:: 
of needed puc lie improvements by public Do~les 1n CalIfornia 
by means of a lease and leaseback arrangement between the public 
jody and &1 the:" a cor.tracto::r" c!:- a nonprofit corpora:t'icrl for:ne.:.: 
to assist the fub!ic body finance t~e improve~ent~ ~his metho~ 
of financing ~~e acquisition of pu~lic improvements has been 
utilized by tto State of 2alif'ornla anJ ty counties an~ cities 
within tte State and hEl=:- t,ee~~ ~pr .. roved by the California courts .. 
Dean v. Kuchel, 35 C_2d ~l;~ (lS5~), County of Los Angel~s v. 
r~y~am ,{( l"' '"i/-: :-,Ci L !, C, r -_... i--! t- ~_f ,. ... 4' ',"t-.r.l. c' "='i ...... 'r •. , • ." ......... Ii -.:; ~""'Y'> IJ f"~_ .:...... t~ ..... ~~, '-~ - _-~ \ . .!.._'--'--':l! ~'''>'''.!' vi .,v~_L. _~(J,._w ", i •. ,....,~~c.~'"" .... '-'~~:II ~_u, 

}I A 2d "'r,-' ,~i·,_:~)'. ,~:~'-'"-"''''''' ;-;----~, ---"""'~'f -;::;-r"'ir--~--':- ., .... ~. --. ~-. -J-4 .... 3 \.t.,. c .... ..L ... ~.Jv<-J.t .,_'_- ... ,a~.~ -"', · .... '·~· ... ~~)-..b~ .... '-"- t"ta.a .. jc ..... CL ...... '):;::J Vil·"t.'- ...... ; 

'1'''';'-2) ·~lt· of "!"~ ;:,..' •• ,...,,,, p -jeli--:pri .... ,t· t, "-"'d 9("- , .. c;'~\ ... J .... , ..... ~ -..:.. ...... ~.ctL.l.a ;;~.~"~ .k;"~ fi J .::..._ .. ,~~i'\jl..t. :J ,.l)....:.j)I 

Laglss v~ County c! 2cntr~ Co~~at 223 :~A~2j ~('~ (1963). County 
01' Los Angeles v. ~";e3v:rr;; ~,?~ -l~.~'·C .. _~~ t-59 (19£.')).. The pUblic 
body leases lana to the ncn~rof:t ~orporatlon or the c'ont~actor 
fer a period of years. :hc 2~p~ofit ~orp8:·~t~Ol} or ~~e ~cnt~ac-
tor si~u'·Mn~o,~1~·'pa~ec ..... - 1-···· ~~, ~¥'Y <~~~o·e··e¥··~ to "0 " ..... "'W-..!. e 1.. ... .;::;..J." ..L_ OJ .:. , __ ~e .... ,~~J:'-" C.1 ...... Ci,ll' '!'J_l;.-'/' Ii •. , u .... ~~_ .. _._ 0.,1":: 

construct.ed t.r-:ereoncacY : c .~ '''' ;.,.<.:: i : GO':;Y i'or ales S?f,. peFo~tt-~­
of years. agreeirw ;;c C()J,.S;;:'""c·' ".c' . .': Pl~:.:,ic 1"p:.:,.ve",'~ntrt:eE'r.o..'?..: .. _.~.---.l 

1 ,: 

, 
-~.-.' -1' , ,-- . -'. ( 

1~-~··-·1 
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ORRiCK. DAHLQUIST. HE.RR!NGTON & SU;-CLfFFE 

-::.-

Cali.fornia La-;'l :~ev1s ion Cor~tini ssion ~ecember 3J, 1965 

The nonprofit corporation or tLe conl:.ractor acquires the funds 
necessary to construct ':oh" pub ... lc :lr.~provement throug" private 
financing se:;<..o.r=ed by an Cis3i~nr:1ent of the rentals which the 
public body agrees to pay to the nonprofit corporation or the 
contractor pursuant to the leaseback of the land and pUblic 
improveMent. Lpcn payrr!enc :!.h full of the indebtedness incurred 
with respect to the construction of the public improvement, the 
leasehack terrnihates and the public bo~y acquires title in fee 
to the public improvement. 

Proposed ~iv11 Code Section 3320 ~~ould prevent a lender 
or contractor f~om relying only upon the pro~1se of a public boty· 
to pay rentals due under a leaseback. and would i~pose upon such 
lender or contractor the ob11ga~ion ot looking to the put lIe im­
provement in order to obtain funds to satisfy the indebtedness, 
in the event of default by the public body. This would impose 
a burden 11pon a lender or contractor w!'",ich does not presently 
exist and could eithe~ increase the interest rates charged for 
the money lent, which would increase the cost of the public 
improvement to the public bo:ly. or preel:..ce entirely the use 
of this type of financing. Presumably lenders. many of whom 
are located outside of California. would not be a~ Willing to 
lend morley in CallfGrnia w~jere the security was prinarily a 
mortgage on a leasehold interest in a public improvement rather 
than an enforceable promise ty a public hodyto pay rentals, 
as the lenders lack the facilitieS to manage the property and 
would wish to avoid a sitaation in Which they would be required 
to do so. It should be realized that where a nonprofit corpo­
ration is formed to assist the public body by ob&aining financ­
ing, such a corporation has no paid staff and no funds with 
which to manage or attempt to relet the property. 

Furthermore, the limiting of" the damages recoverable by 
the nonprofit corporation or contractor when the publiC body de­
faults to those rentals in excess of the reasonable rental value 
for the property ;;ould often result in de:fault in the payment of 
the indebtedness incurred to construct the public improvement. 
for in many cases trw pub lie l;y.provement could not be relet. there 
belng either an extremely limited or no market for improvements 
such as city naIls, county courthouses. public libraries, and 
corporation yards. An Eastern insurance company purChasing bonds 
of a nonprofit corporation organized to construct a county jail 
would certainly have no use for the Jail following foreclosure 
of the mortgage on the leasencld interest. The concept of reason­
able rental value is practically meanineless under these clrcurn­
stances, for the public improve~ent could be relet, if at all, 
only after sUQstantial alterations whie'; change the purpose for 
which it was constructed. 
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OFFICE OF THE COUNTY COUNSEL 
Cki8 HALL OF ADMINISTRATION 

LOS ANGELES 12. CAL.IFORNIA 

4 February 1966 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford. California 94305 

VIA AIR MAIL 

Re: Proposed Civil Code Section 3320 

Dear Sirs: 

On 28 January 1966 we received from you the 
material requested. and were informed by Mr. DeMOully 
that you would appreciate receiving our comments in time 
for your meeting of 10 February 1966. 

As you have been informed by Attorney George 
Herrington of San Francisco. the statute as proposed would 
quite possibly have an adverse effect upon the ground 
lease-construction leaseback program currently being 
carried out by the County of Los Angeles and other local 
agencies in Southern California. Ground lea.se construc­
tion of the value of approximately $14 million has already 
been contracted for by the County of Los Angeles, bids are 
f.\,QW being called for an addi tional $5 million in such 
construction. and additional projects are currently being 
conSidered by the County. 

The County of Los Angeles is thus vitally interested 
in the proposed statute. and generally concurs in the 
views expressed by Mr. Herrington. However. because of 
the shortness of our notice of this matter. and its 
tmportance to us. we request additional time for considera­
tion and submission of a more extensive statement of our 
position. 

Very truly yours, 

HAROLD W. KENNEDY. 
County Counsel ._-.--.... 

B: .. ~.!..t~·~ ~- .... 
Assistant County Counsel 

JRB:bma 



AOR! AN KUYPt!FOI 

C:OI,IIII'TT CC,"II'.£L 

cl.. ...... ro ... K. PAF'tKER 
C",IE' USISU.NT 

.iEVMOUR $. PtZ£R 
JOt1N M. PATTERSON 

A$St:3TJ,!tTS 

OFF'I<::U 0" 

THE COUNTY COUNSEL 
County Of Orange 

ARirnJ.R C. '*AHl.ST EOT, JR. 
LOvlS t... SlEL8 'I' COUNTY AOMINrSTRA"ION f.j.ulLP1NQ P. O. BOX lelS:9- .. SANrA ANA.. CAt..tFORNtA •• 102 • 6' ... ·:!'~ 
ft08E:RT F. HUTTMAN 
ROH .... t..Q ST E£"LM,IlN 
WILL..~"'M J. MC(.CtUIli:T 
JOSEPH w. eLOCK ER 
JO~N W .. oitNOEASON 
JAM£$ S. OKAZAKI 

K£IT" W£L""UTT" 
o,punu 

February 9, 1966 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 

Gentlemen: 

This office has been informed of your tenta­
tive recommendation relating to the rights and duties 
attendant upon abandonment or termination of lease, and 
we have been furnished a copy of a letter addressed to 
your Commission by George Herrington of the firm of 
Orrick, Dahlquist, Herrington & Sutcliffe. 

The County of Orange and many of the cities 
within this County have financed public improvements 
by means of a lease and leaseback arrangement. We share 
the concern of Mr. Herrington regarding proposed Civil 
Code Section 1320. Its enactment would seriously impede 
the financing of public improvements in this County and 
throughout the State of California. We are of the 
opinion that, at least in this type of instance, lessors 
should be entitled to rely solely on the promise to pay 
rent under a leaseback without having the duty to look 
to the public improvement. 

This office desires to be kept informed of 
any action of the Law Revision Commission in this field. 

Very truly yours. 

ADRIAN KUYPER, COUNTY COUNSEL 

hief Assistant. . 

CHP:cj 



STATE OF CALIFORNIA 

CALIFORNIA 

REVISION COMMISSION 

TENTATIVE RECOMMENDATION 

relating to 

THE RIGHTS AND DUTIES ATTENDANT UPON 

AJWil)ONMENT OR TERMIN1I'l'ION OF A LEASE 

July 23, 1965 

California Law Revision Commission 
School "f Law 

Stanford University 
Stanford, California 

WAllN:tm: This is a tentative rec=endation. It is furnished to 
interested persons solely for the purpose of permitting the Commission 
to obtain the views of such persons and should not be considered for 
any other purpose at this time. The COILlllission sllould not be considered 
as baving made a rec=endation on this subject until the Commission 
has submitted its rec~ndation to the Legislature. 
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~ RECOMMENDATION OF THE CALIFORNIA LAW REVISION C<HaSSION 

relating to 
mE: RJ'GRI'S MiD DUTIES Id"l'EliDANr UPON 

~ OR TERMINATION OF A LEASE 

BACI!GROUND 

, , Seetion 1925 ot' the Civil Code provides, in effect, that a leue is a 

c~t~t. Historically, howeVer, a lease was regarded as a conveyance of an 

~rest in land. 2 POWELL, REAL PHOPER'l'Y If 221 (1950). The California 
'.<~. 

c¥s, UIlWiUing to believe canpletely that the statement in, Section 1925' 

reUlY meana what it a~s, have vacil1a.ted between the two concepts. The .. ~ . 
c~s state that a lease is both a contract and a conveyance. Medico-Dental 

~ ":. 

Bl4lr Co. v. Horton & Converse, 21 C&1.2d 411, 132 P.2d 457 (1942); Beckett 
'tl; ", 

v.',.cfty of Paris Dry Goods Co., 14 Ca1.2d 633, 96 P.2d 122 (1939). And while 

at ~,~:1mes the courts apply principles of contract law in determining the 
, , 

ri~s and duties attendant upon abandonment or termination of a lease (see, 
f " ,~ . . 

:,', . 

!.!h; Med1co-Dentall!J.dg. Co. v. Ho.rton &. Converse, ~), the courts &es,D 
7" ; 

to :!te guided principally by COlJDllon law property concepts in determining these 

:t1J:~s and duties (see, !.:.i.:., KulaWitz v. Pacific etc • .P&jPer Co., 25 C&l.2d 664. 

155P.2d 24 (1944); Welcane v. Hess, 9t) Cal. 507, 25 Pac. 369 (1891». See. 

gene1'8.l.l.y. The California Lease--Contract or Conveyance? 4 STAJI'. L. REV. 244 

(l95a). 

Ala-result ot' 'this development, t,lle prese~tl.aw ciw .. act &ttol..a ~te 

~ to either lessors or lessees 1d!en', the leasehold is aLaDdoDed or the 
, 

lease i8 otherwise terminated becauae of the lessee's breach. 11Dder ex111"t1l:1g 

law, a lessor f'requentljr is precluded :from recoverillg deRf\&PS for all of the 

detr:!Jaent caused by the defaulting lessee, and a defaulting lessee flAY 1)8 

subJeeted. to forfeitures that are not couittenanced UDder the law relating . , 

to c9ntraets genexally. Sile 26 CAlIF. L. REV. 385 (1938). 

I 

- ,-
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For example, under the law applicable to most contracts, repudiation.' 

constitutes a total breach for which an action can be maintained even thaUgb 

the time for full performance has not yet elapsed. Gold Mining & water Co. 

Y. Swinerton, 23 Cal.2d 19, 142 P.2d 22 (1943); Rem.y v. 014s, 88 Cal. 537,: 

26 Pac. 255 (l.8g1). And, under the law applicable to most contracts, 8. 

material breach by the promisor gives rise to a duty on the part of the 

promisee to mitigate damages, !.:!.:., the praDisee cannot recover damages for 

~ detr:lment that is reasona.bly avoidable. See discussion in Bamberger . 
'. I 

v. McKelvey, 35 Cal.2d flJ7, 613-615, 220 P.2d 729 (1950). In contrast, when 

8. lessee repudiates or breaches a lease, the courts frequently require a 

lessor to choose between forfeiting his right to damages for future injury and 

enhancing the damaaes by continuing performance. 

Except where a mining lease is inVolved (see Gold Mining & water CO. 

v. Sw1nertOll, supra) t the doctrine of antiCipatory breach has not been 8.PlIl1ed 

to leases. Oliver v. Loydon, 163 Cal. 124, 124 Pac. 731 (1912); Welcaae v. 

!!!!. 90 Cel.507. 27 Pac. 369 (1891); In re Bell, 85 Cal. 119. 24 Pac. 633 

(1890). Under existing law, 'When a lessee abandons the leased property IU!d 

repudiates the remaining obligations of the lease, his actions constitute 

merely an offer to surrender the remainder of the term. Welcome v. Besa. 

-2-
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90 cal. 5CfT, 513, Z7 Pac. 369 (1891). Confronted with such an offer, t}le 
f': 

lessor bas three courses of action among Which he I/13.Y choose. 1Il.\law1tz ','v. 
i .. · 

Pa<:1fic etC. Paper Co., 25 C81.2d 664, 671, 155 P.2d 24 (l9114). First, 

he my dec:l1ne the lessee' s offer to surrender and sue for the uu.pe.1d %'I'Dt 

as it becomes due for the rerrainder of the term. If' the lessor seleets 

this course of action, he has no duty to mitigate damages by relettiDgthe 

property; he can recover the tull amount of the rent whUe perm:Ltt1ng ~ 

property to relBU vacant. See De ~rt v. Allen, 26 cal.2d 829, 832, ~l 

p .2d 453 (l945). Second, he may accept the lessee I s offer to surrelldell ,and 

thus ext1ng1.fsb the lease. This course at aetion not only tem1lIates ~ 

lessee's interest 1n the property, it also term1nates the lessee's abU.sa-
~, I 

t10n to pay &'all further rent, and the lessor 1s not entitled to &'all de",ses 

for the loss of his bargain represented by the original lease. WelCClllll!l v. 

]less, 90 cal. 5<77, 27 Pac. 369 (l891). The eases lIBke clear, too, that, ' - , 

&'all action taltell by tbelessor .that is inconsistent with the lessee's <:~ 

t1m1ed ownership of an est ... te in the leal;ed pr::perly lliU be deemed :m :,aecept­
ance ot the lessee's :rl'fcr to surrender, wbether the lessor tntellded sUch an 

acceptance or not. D:lrcich v. Time Oil Co., 103 cal. AkP.2d 677, 230 f.2d 

10 (1951). FillBlly, 1i' the lessor notifies the lessee of his intentiOll 

to do so, the lessor may ~"elet the property for the benefit at the less~ 

and recover d.alm.ges in the amtlUIlt of the excess of the rentals ca11ed l'or 

U the orig:lllB) lease over the rentals obtained by reJ.etting. 'I!le lesB9r 

cannot sue iDmediately to recover these c3a1D&gesi the cause of act10n dQf!s 

not accrue until. the end of the term, and the lessor lIIlat wait until tqp.t 
, 

t1Jae and then sue for aU of the rental deficiencies. Treff v. Gulko, 214 

cal. 59J., 7 P.2d 6':17 (1932). The courts have held tlJat prior notification 
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to the lessee is essential to this course of action and that without such 

notification the lessor's reletting of the property wIll terminate the 

original lease and the, lessee's rental obligation. Dorcich v. T:!lne Oil Co., 

103eal. App.2d 677, 230 P.2d 10 (1951). Apparently, then, this third 

course of action is unavailable to a lessor who is unable to give proper 

notice to the defaulting lessee. Such a lessor must choose betweenpe~tting 
" 

the property to remain vacant (thus preserving the lessee's rental oblig~tion) 

and terminating the lessee's remaining obligation by resuming possession or by 

reletting the property. 

A similar range of choices confronts the lessor whose lessee commite a 

sufficiently substantial breach of the lease to warrant termination thereof. 

He way treat the breach as a partial breach, decline to terminate the lease, 

and sue for the 'damages caused by the particular breach. In such a case, 

the lessor must continue ,to deal with a lessee who has proven to be unsat~s-

factory. The lessor may also terminate the lease and force the lessee ,to 

relinquish the property, resorting to an action for unlawful detainer torecoV6r 

the possession of the property if necessary. In such a case, the lessor's 

right to the remaining rentals due under the lease ceases upon the te~tion 

of the lease. Costello v. Martin Br<)s., 74 Cal. App. 782, 241 Pac. 588Jv-,. 

Under some circumstances, the lessor may decline to terminate the lease but still 

evict the lessee and relet the property for the account of the lessee. 

Lawrence Barker, Inc. v. Briggs, 39 Cal.2d 654, 248 P.2d 897 (1952); Burke v. 

Norton, 42 Cal. App.705, 184 Pac. 45 (1919). See CODE eIV. PROC. § 1174. 

In such a case, any profit made on the reletting probably belOllgs to the' 

lessee, not the lessor, inasmuch as the lessee's interest in the property 

theoretically continues. Moreover, the lessor must be careful in utilizing 
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this remedy or he will ~ind that he has forfeited his right to the 

remaining rentals from his original lessee despite his lack of 

intent to do so. See, e.g., Neuhaus v. Norgard, 140 Cal. App. 735, 35 

P.2d 1039 (1934); A. H. Busch Co. v. Straus, 103 Cal.App. 647, 284 

Pac. 966 (1930). 

Bound by cornmon la1< property concepts, the courts have considered 

the lessee' s obligation to pay rent as dependent on the continued 

existence of the tel"lfl. When the term is ended, whether voluntarily by 

abandonment and repossession by the lessor or involuntarily under the 

compulsion of an unlatiful detainer proceeding, the rental obligation 

dependent thereon also ends. In .the usual case Where the lessor has 

no reason to expect the lessee to remain available and solvent until 

the end of the term, continued adherence to these property concepts 

thus denies the lessor any effective remedy ~or the loss caused by 

a defaulting lessee. 

Adherence to ancient common law property concepts in the 

interpretation o~ leases has caused hardship to lessees as well 

as to lessors. Under the existing law, lessees may be subjected 

to forfeitures that would not be permitted under any other kind 

of ccntrllct. The courts -have been ~uick to hold that 
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p"l'Ovisions in leases :for liquidated damages are vOid. Jack v. Sinshe1mer, 

1.25 Cal. 563, 58 Pac. 130 (1899). Similarly, provisions for the accel.e;ration 

of the UIlpaid rentsl installments have been held invalid. Ricker v. Roalbol!§h, 
~, .. 

120 Cal. App.2d Bupp. 912, 26l P.2d 328 (1953). :&l.t, if the 1essee lIIB.k.e. an 

advance ~nt to the lessor as an advance payment o:f rental or "in con-

iideration for the execution of the lease," the lessor is entitled to keep 

the payment regardless or his actual damages when the lease is teXVlinat~ by 

reason of the lessee's breach. A-l Garage v. Lange Investment Co., 6 0\1. App. 

2d 593, 44 P.2d 681 (l935); Curtis v. Arnold, 43 Cal.App. 97, 184 Pac. 510 

(1919); Ramish v. W~rkman, 33 Cal. App. 19, 1£4 Pac. 26 (1911). See 26 CAL. L. 

t\EV. 385. 388 (1938). 
In contrast, where the buyer repudiates a contract for the sale of 

real property, any advance payments lW.de to the seller in excess of his 

. .-, 

IlCtual damages are recoverable by the buyer. Freed!lla.n v. The Rector, '37 cal.2d 

i6, 230 P.2d 629 (1951). Moreover, even though a contract for the sale of 

lIroperty recites that an initial payment is in "consideration for entering 

into the agreement," the courts pennit the buyer to recover so much of the 

payment as exceeds the seller's de.mages if, in the light of the entire 

transaction, there was in fact no separate consideration supporting the 

~yment. caplan v. Schroeder, 56 Ca1.2d 515, 15 Cal. Rptr. 145, 364 P.2d 

321 (1961). 

In 1937, Civil Code Section 3308 was enacted in an effort to ameliorate 

'. 
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t~,'deficiencies in the law relating to leases. The effort, however, was Only 

part1ally successful. Under Section 3308, if a lease so provides, the lessor 

1IIIij: .. bring an action for damages immediately upon termination of the lease 'by 

~~son of the lessee's abandonment or breach of the lease. The lessor's 

dSmages in such an action amount to the excess of the value of the rea:ainder 

Of the term over the then reasonable rental. value of the remainder of the term. 

Section 3308, however, does not apply unless it is mde applicable by a provision 

in the lease; it does not require the lessor to resort to the remedy provided 

(and thus require mitigation or damages); and it does not relieve a lessee 

i'l'O!!I forfeiture. 

Code of Civil Procedure Section ll74 has also been amended in an effort to 

alleviate the problems faced by a lessor when his lessee refuses to pay rent 

or' otherwise breaches the lease. Section 1174 provides that the lessor may 

notify the lessee to quit the premises, and that such a notice does not 

terminate the leasehold interest.unless the notice so specifies. This permits 

a lessor to evict the lessee, relet the property to another, and recover 

fr::m the lessee 1l.t the end ,,1' ~he term for any deficiency in the rentals. 

But again, the stn.tu·i;ory rem"dy falls short of providing full protection to 

the riGhts of both pnrties. It does noc pcrmit the lessor to recover dco"'Gcs 

~diutely for future l~sses; it d~es not require the lessor to mitiGute 

damages; and it does not protect the lessee from forfeiture. 
RECOMMENDATION 

The Law Revision Commission has concluded that the rules applicable to 

contracts generally would be fairer to both lessors and lessees than are the 

rules now applied when a lease is abandoned or otherWise terminated by reason 

of ' the lessee's breach. Accordingly, the Ccm1ssion recommends the ecactl3lent 

of legislation designed to effectuate the following principles: 

-7-

, 



1. When a lease is @andoned or otherwise tel'lllinated by reason of ~ 

" 
l~,aee's breach or repudiation of the lease, the lessor should have an 

~te right to NCOVel' all of the damages caused by the leasee's def~t~~ 

p~rt, present, and future. He should not 'be reqUired to defor action IlDtll 

thll end of the tam and run the risk that the detaultins lessee will tI1eIJ 'be 
>: 
.n,.vent and available. 

2. The buic measure of the lesso,,', dlllMlSeS .hould be the 10 •• of the 

~ represented by the lease. He should be entitled to recover the 
. -' i 

~frerenoe between the l'IIIIII1nins rentals provided in the laue and the fdr 
~- '''' 
r!ftal value of the property fol' the rema:lnder of the term. He shoul4 abo 

~' entitled to recover any incidental da:mages reBUlting from the lessee'. 

~tault. 8ueh as e~8 necessarily incurred. But, this 8hould be the limit 

qfhiS right to exaot payment tram the lessee. If the lessor chooses to'let 
,', $" property remain idle. he should not be permitted to recover from the 
~ ; . 

l.e,see the entire relllll.ining rental obligation, al he may do under existf.JIg law. 
i.,;';' 

~re. al under contract law generally. there should 'be no right to recOvQr for 
~. ; 

ant lOIS that is reasonably avoidable. 
" " 

, 3. If' a lessor releta property after te:rmination of a lease by reason 
" 

?f the lessee's sbandooment or other breaeh, the lessor should not forfeit his 
"f' 

~~t to damages. On the contrary, he should be entitled to recover all 

~,..ons.ble expenses incurred in reletting the property in addition to hi. 
<" 
~io meaaure of damages. 1'be rental provided in the new lease should lMt 

Jll'f'aumed to be the fair rental. value of the propl rty. Thus, the lelllOl' "bould 
t· : 

" 'ent1tJ.ed to recover the d1tterellee 'betweeu the rentala ~ed for in the 

oLllease and the rentals called for in the new 1_ unle .. the 4ei'luiltina 
;;., 

.:", 

lIi~see persuades the trier 01' tact that the reasonable re~ ~ of ~ 

property is more than the new lease provides • 
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4. The validity of a reasonable liquidated d.a.me.ges provision in a. 

lealle should be recognized. The amount of the lessor's dalrage at the t:lme<>f 

t:i:leaba.ndoDmellt or repudiation by the l.essee my not be readily sscerta.1nallJ.e; 
". ~, 

and in such 8 case, 8 fair liquidated da!llages provision shoul.d be 8S enforce­

e.ble as it would be if contained in any other contract. 

5. A defaulting lessee should be entitled to reUef from a forfeiture 

regardless of the le.bel attached to it by the provisions of the lease. A 

contract for the ~se of property should not be able to exact forfeitures tp aqy 
,. - , 

greater extent than a contract for the sale of property. . -
6. When a lessor relets property after the original lease bas bee!l 

';,,:n2Iinated, it should be clear that tha reletting is for the leslIOr's own 

'1cc!"=t, not for the le!;;..C'",' s. Of course, such a reletting should reduce tlle 

clamf.ges to which the lessor is entitled; 'but if any profit is Il8de upon the 1'e·· 

L;3tt1ng, that profit should belong to the lessor, not the defaulting lessee. 

1. It should be clear that a lessor's right to daJrages for the loss 

of"the remainder of we lease term does not impair his right to specific or 

:;,>re'Ventive relief under the lease in ~ case ,mere such a form of relief 1s 

otJlerwise appropriate. It sl;ould be clear also that a lessor's right to re­

coyer such damages if ind&llendent of his right to bring an action for unlawful 

c'.e'tainer to recover the posseSSion of the property, and that the ~es ;-ecccc .. 

. ~cc;\·~?r3-.1 Co:; p::xt of the ~··:-~:(...-::ul c:.·:;-~:d:ler action~ Of course, the lessor sbo:!1ld 

\ 

8. section 3308 of the Civil Code should be repealed. Enactmen.t of 

le$1slation effectuating the other recommendations of the Commission ~ild 

~ Section 3308 ~rtluous. 
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9. Code of Civil Procedure Section 1174 should be amended to provide 

that the eviction of a lessee for breach of the lease terminates the lessee's 

1JI.1lerest 1JI. the property. Section 1174 now permits the eviction of a lessee 

w;thout the termination of his interest in order to permit the lessor to 

preserve his right to damages. Under the statute reco;mnended by the 

C~ssion, the lessor's right to damages does not depend upon the contin~ance 

of the lessee's estate, so the proVisions of Section 1174 that provide fOr 

e~ continuance are no longer necessary. 

PROPOSED LEGISLATION 

The Ccanmission' s recOJllIIlendations would be effectuated by el18.CtPllint of 

th, following measure: 
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An act to add Sectioo 1936 to C~lapter 1 of Title 5 of Part 4 of 

Division 3 of, to ad.9 llrticle 1.5 (con-Lencing with Section 332q) 

to Chapter 2 of Title 2 of Part 1 of Division 4 of, and to repeal , 

Section 3308 of, the Civil Code, and to amend Section 1174 of 

the Code of Civil Procedure, relating to leases. 

The people of the State of California do enact as follows: 

SECTIOtl 1. Section 1936 is added to the Civil Code, to read: 

1936. An nbrlodcr..ment by the lessee of the leased property is a 

breach of the lease and a repudiation of the remaining obligations of 

the lease. Repudiation of the obligations of the lease by either the 

leSSOr or lessee at or before the time for performance is a breach 

of the lease. 

Cament. Except where a mining lease is involved (see Gold Mining ~ 

Water Co. v. Swinerton, 23 C«l.2<l. 19, 142 P.2d 22 (1943», the California 

courts have not considered a lessee's abandonment of the leasehold or 

repudiation of the lease to be a breach of tbe lease. Oliver v. 1oydoo,. 

~63 Cal. 124, 124 Pac. 731 (1912); ~Ol1le v. Hess, 90 Cal. 507, 27 Pac. 369 

(1e91). Section 1936 is designed to overc~& the holdings in these casea and 

to make the contractual doctrines of anticipatory breach and repudiation 
. '. 

~pplicable to leases generally. cr. 4 CORBIN, CONTRACTS §§ 954, 959-989 

(1951). The damages a lessor may recover for such a breach are specified 

in Sections 3320~3328. 

Under Section 1936, a lessor m<J:;f bring an action ~ainst eo o.bandoping 

or repudiating lessee immediately after the abandonment or repudiation. 

In such an action, he may recover not only the rentals that are due at the 

~ll-

J 



' ...... , 

t~ of the action but also the future rentals lost by reason of the 

lessee's default. The lessor cannot recover, however, for any losses he 

~Bht reasonably avoid. See Sections 3320 and 3326 and the Comments thereto. 

These sections thus nullify the existing rule that a lessor whose 

lessee haa abandoned or repudiated the lease must choose between continUing 

tQ recognize the lessee's estate in the property or forfeiting all of hi~ 

f\\ture rights under the lease. See Welcome v. Hess, supra. 
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SEC. 2 .. Article 1.5 (cc~ncing with Section 3320) is 

added to Chapter 2 of Title 2 of Part 1 of Division I. of the Civil 

Code, to read: 

Article L5. I:elIBges Upon Termination or Repudiation of Lease 

Comment. This article sets forth in some detail the damages a lessor 

is entitled to recover when the lessee abandons the leased property or repudiates 

the lease Or the lease is ntherwise terminated by reason of the lessee's breach.1 

The article also sets forth the lensee's rights to relief f~ any forf~iture 

of advance payments made to the lessor. The remainder Of the article ill 

designed to clarify the relationship between the right to damages arising 

~pder this article and the right to obtain other forms Of relief UDder 

other provisions of California law. 
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~320. Lessor's damages upon termination of a lease for breach! 

abnndcttlent, or repudiati,>n 

3320. Subject to Section 3326, if a lease of real or personal 

property is termir~ted because of the leesee's breach thereof, or 

if the lessee abandons the leased property or otherwise repudiates 

the lease, the measure of the lessor's damages for such breach, 

abandonment, or repudiation is the sum of the following: 

(a) The excess, if any, of the valua of the rentals due or to 

became due under the lease for the remainder of the term over the 

reasonable rental value of the property for the same period. In 

determining the lessor's damages under this subdivision, the value of I 

any rentals shall be computed as of the time when the lessor's damages 

are determined. Rental installments that are then due or overdue shall 

be taken at full value plus interest, and rental installments that are 

not then due shall be discounted. 

(b) Ar,y incidental damages provided in Section 3322. 

Comment. Section 3320 prescribes the basic measure of the damages a 

le~sor is entitled to recover when the lessee abandons the property or the 

leese is otherwise terminated by reason of the lessee's breach. 

Under Section 3320, the lessor's damages are the excess of the unpaid 

rentals under the lease over the rentals the lessor can reasonably expect 

to obtain by reletting the property. In this context, "rentals" ·refers to 

all obligations the lessee undertakes in exchange for the use of the leas~d 

property. For example, if the defaulting lessee had promised to pay the 

taxes on the leased property and the lessor could not relet the property 

-14-
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under a lease containing such a provision, the loss of the defaulting lellsee's 

a~sumption of the tax obligation would be included in the damages the 

~ssor is entitled to recover under Section 3320. 

The measure of damages described in Section 3320 is essentially that 

qascribed in Civil Code Section 3308 (superseded by this article) as enacted 

ip·1937. Section 3308'8 measure of damages is applicable, however, only 

When the lease so provides and t.he lessor chooses to invoke that remedy. 

The measure of damages described in Section 3320 is applicable in all c~es. 

Hence, under this section, a lessor may not decline to relet the property 

~ hold the original lessee for the entire remaining rental obligation as he 

is entitled to do under existing law. Under this section, as under the law 

relating to contracts generally, the defaulting lessee is not liable for ~ 

co,nsequences that the lessor can reasonably avoid. 

Section 3320 has been made subject to Section 3326 in order to make it 

c~ear that if the lessor relets the property for a rental in excess of tQe 

rental provided in the original lease, the damages the lessor is entitled to 

~cover under Section 3320 must be reduced accordingly. 

Under Section 3320, the value of the rentals due to the lessor under 

the original lease shoul.d be computed as of the tiJne the lessor's damages 

are determined. If the dispute is litigated, the· value. is to be determi~d 

as of the time of the award. if the dispute is settled, the value is to be 

determined as of the time of settlement. If at the tiJne of such determination , . 
• s~ rental installments are then due or overdue, they should be taken at 

~l value plus interest. Those that are not then due should be appropriately 

discounted to reflect their then value. The value of rentals due to the 

~essor under any new lease and the reasonable rental value of the property 

-15-
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should similarly be compl<ted as Gf' the time the lessor's damages are 

determined. 

In addition to the basic measure of damages prescribed by Section 3320, 

the lessor is entitled to recover from the lessee cert~in incidental damages 

described in Section 3322. See the Comment to that section. P.nd, if the 

lease so provides, the lessor may be entitled to recover his attorney's fees 

in addition. See Section 3324. 

-16-
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§ 3321. Rental upon reletting -presumed to be reasonable rental value 

3321. If leased real or personal property is relet following the 

termination of the original. le1O.se because of the lessee's breach thereof. 

or following the abandonment of the leased property or other repudiation 

of the lease by the lessee, the rental due to the lessor under the 

new lease is presumed to be the reasonable rental value of the property 

for the tern covered by the new lease. This presumption is a 

presumption affect.ing the burden of proof and may be overcome only 

by proof that the reasonable rental value of the property is higher 

than the rental due under the nel' lease. 

Comment. Under Section 3320, a lessor is entitled to recover from a 

defaulting lessee the excess of the value of the rentals which would have 

been due under t.he original lease for the remainder of the term over the 

reasonable rental value of the property for the Game period. Section 3321 

provides that the "reasonable rental value" of the property is presum;ptively 

fixed by the !lew lease when the lessor releta the property. The lessee may 

overcame the effect of this presumption by persuading the trier of fact 

t~at the reasonable rental value of the property is in fact higher than 

rental fixed by the new lease. ~Jt, if the trier of fact is not persuaded 

tpat the reasonable rental value of the property is higher than the new 

rental agreement, the lessor is entitled to recover under Section 3320 the 

excess of the rentals provided in the old lease over the rentals provided in 

the new lease. 

Section 3321 limits the lessor's recovery under Sect.ion 3320(a) to the 

excess of the rentals provided in the old lease over tbe rentals provided 

in the new lease by prohibiting him from overccming the presumption established 

-17-



by this section with proof that the reasonable rented value of the property 
., 

is lower than the rental fixed by the ne',) lease. If the lessor relets the 

property at a rental in excess of its rental vallOe, he has succeeded in 

n4tigating the damages caused by the lessee's default and the amount he is 

entitled to recover from the lessee should be accordingly reduced. Section 

3321 does not, however, prohibit the lessor from iutr<Xiucing evidence ofa , 

1()wer rental value in order to prevent the lessee from persuading the trier 

o~fact that the reasonable rental value of tho property is higher than is 

indicated by the new lease. 
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§ 3322. Lessor' s j~cid(mtal .1':!.?~ 

3322. If a lease of real or PQrsor12~ property is terminated 

because of the lessee's breach thereof', 01' if' the lessee abandons 

the leased property or otherwise repudiates the lease, the incidental 

damages to a lessor under this article are: 

(a) ~he amount due t8 the lessor ~~der the lease for any 

reasonable time allowed by the lessor to the lessee to retract the 

repudiation or cure the breach or needed by the lessor to relet the 

property. 

(b) Any reasonable expenses incurred in retaking possession of the 

property. 

(e) ft~y reasonable expenses incurred in caring for the property 

which ~,ould not have been :L'1curred but for the le ssee t s breach, 

abandonment or repudiation. 

(d) Any reasonable expenses incurred in reletting the property~ 

(e) Subject to Sectian 3324, any other damages necessary to 

compensate the lessor for ail thE: detriment proximately caused by the 

lessee's breach, abandonment, or repudiation, or "hich in the ordinary 

course of things would be likely to result therefrom. 

Comment. Section 3322 is included in this article in order to make it 

clear that the basic measure of damages described in Section 3320 is not the 

l:!Jni t of a lessor's recoverable damages "hen the lessee abandons the leased 

property or the lease is othen>ise terminated by reason of the lessee's 

breach. 
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When leased property is abandoned or ehe lease is otherWise terminated, 

it will usually be necessary for the lessor t;o take possession for a time 

in order to prepare the propeTty for reletting and to secure a new tenant, 

A lessor must be entitled to recover the rentals due under the lease for this 

peviod if the damages awarded are to put him in as good a position as would 

performance by the lessee of his contractual obligations. The lessor should 

also be entitled to recover for his expenses in caring for the property during 

th}S time, for these are expenses that he would not have had to bear if the 

le.see had not abandoned the property or breached the lease • . , 

In some cases, too, a lessor may wish to give a lessee an opportunity to 

retract his repudiation or curc his breach and res=c his obligations under the 

lease. If the lessor d:les so and the leGsee dces not acccpt thc opportunity 

to .¢urc his default, the lcs~or should be entitled to recover the full ~ount 

of the rentals due under th~ lease for this pericd of negotiation as yell as 

his expenses in carir~ for tbe property during this period. 

In addition, Section 3322 provides that the lessor may recover for his 

expenses in retaking possession o~ the property, repairing damage caused by 

the lessee, and in reletting the property. There may be other damages 

ne~essary to compensate the lessor for all of the detriment proximately 

caused by the lessee, and if so, the lessor may recover them also. 

Subdivision C:), \·:hic~, 1s based. :m Civ:ll C~de Section 33CO, pr~vides that 

all of the other danugcs a pCrS;)h ic ·~r;titlcd. -CD reccvar for the broach 

of a· con'i,;rv.ct l1L<'1Y be :t~cc::>vercd by u less()r fOI' the breach of' his lease. This 

1fOuld include, of c:luI'se, damages for the lessee's breach of specific 

covenants of the lease. 

SubdiviSion (f) is "subject to Section 3324" in order to make clear that 

the lessor's attorney's fees are not recoverable as incidental damages unless 

the lease specifically so provides. 
-20-
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§;S323. Liquidated daBa~es 

3323. NotwHhstallding Sections 3320, 332.1., and 3322, upon any 

breach of the provisions of a lease of real or personal property, the 

lessor is entitled to recover liquiduted damages if they are provided 

in the lease and meet the requirements of Sections 1670 and 1671. 

Comment. Section 3323 does not create a riGht to recover liquidated 

dainages, it merely recognizes that such a right may exist if the conditions 

s~ci:l"ied in Civil Code Sections 1670 and 1671 are met. Liquj.dated damages 

prqvisions in leases have been held to be void. Jack v. Sinsheimer, 125 

Cal. 563, 58 Pac. 130 (1899). Such holdings ~Iere proper so long as the 

lessor's cause of action upon abandonment of a lease was either for the rent 

as it came due or for the rental deficiencies as of the end of the lease term. 

Under such Circumstances, ther9 could be little prospective uncertainty over 

the amount of the lesso~ts damages. Under this article, however, the lessor's 

right to damages accrues at the time of the abandonment; and because they must 

be fixed before the end of the term, they may be difficult to calculate in same 

cases. This will frequent.ly be the case if the property is leaSed under 

a percentage lease. It. may be the case if the property is unique and its 

fair rentaJ. value cannot be a.scertained with certainty. Accordingly, Section 

3323 is included as a reminder that the cases h::>lding that liquidated 

d\Ullages provisions in le2.ccG 8.1:e void 3.r~ :'IC lCZ:C0r ccntrollir..[;, arcd in. s~""£ 

cases such provisions may be valid. 
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§ 3324. Attorney's fees 

3324. (a) In addition t8 any other relief to which the lessor 

or lessee is entitled by reason :of the breach of a lease of real 

or .personal property by the other party to the lease, the leSSOr or 

lessee may recover reasonable attorney's fees incurred in obtaining 

such relief if: 

(1) The lease provides for the recovery of such fees; or 

(2) The lease provides that the other party to the lease may 

recover attorney's fees incurred in obtaining relief for the breach of 

the lease. 

(b) The right to recover attorney's fees as provided in paragraph 

(2) of subdivision (a) may not be waived prior to the accrual of such 

right. 

Comment. Leases, like other contracts, so~etimes provide that a party 

forced to resort to the courts for enforcement is entitled to a reasonable 

attorney's fee. Section 3324 makes i1; clear that the remaining sections in 

the article do not impair the lessor's rights tmder such a provision. 

Paragraph (2) of subdivision (~) ~d subdivision (0) are included in the 

seqtion to equalize the operation of leases that provide for the recovery of 

rul attorney's fees. Most leases are drawn by one party -to the transaction 

(usually the lessor), and the other seldom has sufficient bargaining power 

to require the inclusion of a provision for attorney's fees that works in his 

favcr. Under Section 3324, if either party is entitled by a provision in the 

lease· to recover attorney's fees, the other may recover such fees when he is 

forced to resort to the courts to enforce his rights under the lease. To 

prevent paragraph (2) of subdivision (a) from ceing nullified by standard 

waiver provisions in leases, subdivision (b) prohibits the waiver of a party's 

right to recover under that paragraph until the right actually accrues. 
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§ 3325. Lessee's relief from forfeiture 

3325. If a lease of real or personal property is tenninated 

because of the breach thereof 'by the lessee, or if the lessee 

abandons the leased property or otherwise repudiates the lease, the 

lessee m~y recover from the lessor any aY~unt paid to the lessor in 

consideration for the lease (whether designated rental, bonus, considera-

tion for execution thereof, or by a.~y other term) that is in excess 

of (a) the portion of the total amount required to be paid to the 

lessor pursuant to the lease that is fairly allocable to the portion of 

the term prior to the termination, repudiation, or abandonment of the 

lease and (b) any damages to which the lessor is entitled by reason of 

such breach, repudiat10n, or abandonment. The right of a :Ie ssee to 

recover under this section may not be ~laived pl"ior to the accrual of 

such right. 

COll'll1ent. Sect ion 3325 is designed to f{,ake the ru.les stated in Freedman 

v. The Rector, 37 Cal.2d 16, 230 P.2d 629 (1951), and Caplan v. Schroeder, 56 

Cal.2d 515,15 Cal. Rptr. 145, 36!, P.2d 321 (1961), applicable to cases arising 

out of the breach of a lease. The Freedlllan case held that a wilfully defaulting 

vendee under a ccntract for the sale of real property may recover the excess 

of his part payments over the damages caused ·by his breach. The Caplan 

case held that a wilfully defaulting vendee could reco,~r such an advance 

payment ·even though the contract recited that the advance payment ~Ias in 

consideration for the execution of the contract. The court looked beyond the 

recital and found that there was in fact no separate consideration for the 

advance payment aside from the sale of the property itself. 
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S:!Jnilarly, Section 3325 will permH a lessee to recover advance payments, 

regardless of ho'a they are designated in the lease, if the court finds that 

such payments are in fact in consideration for the lease and are in excess 

of the damages suffered by the lessor as a result of the lessee's breach. 

The last sentence of Section 3325 is probably unnecessary. The Freedman 

an4 caplan cases are based on the provisions of the code prohibiting for­

tt,*tures. These rules are applied despite contrary proviSions in contracts. 

Noqetheless, the sentence is included to make it clear that the provisions 

o(this section ma:!{ not be avol.ded by the addition to leases at provisions 

waiving rights under this section. 



§ 3326. Lessor's benefits on relettin& 

3326. Wnen a lease of real or personal property is 

terminated by reasen of the l~ssee's br~acn thereof, or when the 

lessee abandons the leased property or other-wise repudiates the lease, 

and the lessor relets the property, the lessor is not accountable to-the 

lessee for any profit made on the reletting. but any such profit shall 

be set off against the damages to which ~~e lessor is otherwise entitled. 

Comment. Under eXisting law, a lessor may relet property after the 

original lessee has abandoned the lease if he does so either on his own 

account (in which case the lessee's rental Obligation 1s terminated) or for 

the account of the lessee. See discussion in Dorcich v. Time Oil Co., 103 

Cal. App.2d 677, 685. 230 P.2d 10 (1951). Although no case has yet arisen 

so holding, the rationale of the CalifOl"nia cases indicates that if the lessor 

receives a higher rental upon the reletting than was required by the original 

lease. the lessee is entitled to the profit. 

Ubder Section 3326, a lessor who relets property after the original 

lessee has abandoned it does so for his own account. Any profit received is 

the lessor's, it does not belong to the defaulting lessee. Profit received 

on the reletting, however, reduces the damages suffered by the lessor for 

which the lessee is liable. 

The rule stated in Section 3326 is similar to the rule appli~able when 

the bUyer under a sales contract repudiates the sale and the seller ~~sel~s 

the goods to mitigate damages. See CCM[4. CODE § 2706(6). 

-25-
------- ---~~-~'-'--"------_ ... _--- --_.'-------



§ }327. Specific or preventive relief' 

3327. Nothing in this article af:fects the right to obtain specific 

or preventive relief if' the damages specified in this article are 

inadequate and specific or preventive relief is otherwise appropriate. 

Conment. This article sets forth the damages to ~hich a lessor is 

entitled when his lessee abandons the leased property or the lease is otherwise 

termir.ated by reason ot the lessee's breach. Section 3327 is designed to 

indicate merely that the lessor's right to damages is not his exclusive 

remedy. In appropriate cases, specific or preventive relief may be granted 

where the remedy in damages is inadequate. 
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§ 3328. unlawfUl detainer actions 

3328. (a) Nothil'..g in this article affects the provisions of 

Chapter 4 (ccmmencing ~ri til Section 1159) of Title 3 of' Part 3 of' the 

of the Code of Civil Procedure, relating to actions for unlawful 

detainer, forcible entry, ~~d forcible detainer. 

(b) The bringing of an action under the pr0'risions of Chapter 4 

(commencing with SEction 1159) of Title 3 of Part 3 of the Cede of 

Civil Procedure does not affect the right to bring a separate action to 

recover the damages specified in this article; but there shall be no 

recovery of damages in thE subsequent action for any detriment for ~ch 

damages were awarded in the previous action. 

Cooment. Section 3328 is designed to clarify the :relationship between 

this article and the chapter of' the Code of Civ~l Procedure relating to 

actions for unlawful detaine,', forcible entry, and forcible detainer. The 

actions provided for in the Code of Civil Procedure are designed to provide 

a summary method of recovering possession of property. Those actions may 

be used by a lessor "lhose defaulting lessee rei'uses to vacate the property 

after termination o1~ the lease. 

Section 3328 provides that the fact that a lessor has recovered possession 

of the property by an unlawful detainer action does not preclude the bringing 

of a,later action to recover the damages to which he is entitled under this 

article. Some of thelncidentaJ. damages ;;0 t;hich the lessor is entitled may 

be recovered in either the unlawful detainer action or in an action to recover 

the dalnages specified here. Under Section 3328, such damages may be 

recovered in either action; but the l~ssor is entitled to recover but once 

for any particular detriment. 
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SEC. 2. Section 3308 of the Civil Code is repealed. 

aay,-Q~-tRe-amA~t-ef-~eHt-aRa-ea~'~es-e~Hiva~eHt-t9-F@Ht-F@servea-tR-ts@ 
'. 

eXBreille - the - r"-Uledy-he rc innbo'l'e -pc mit ted -l'lno.il ,. be -binding-upon - him-and 

to-rentai-or-d~gcs-for-br~~eh-of-tho-eo'l'enant-to-p~y-such-rent-or-chargee 
, . 

ae~l:'1ling- subsequent -to-t,ne -time -of- o"eh-term±n~tion.- -'fhe-parties-to-~aeh 

ie~ae-may-further-agree-theTein-thnt-ttnlcol'J-the--remedy-prov±dod-by-this 

ee<ition-is-exereioed -by-the - .l:"~Mr-",±th1~'l. - a- spce±f'±ed -time-the-right -thereto 

Comment. Section 3308 is repealed because the remainder of the statute 

akes it unnecessary. The remedy that Section 3308 states may be provided in a 

ease is made the general rule, whether or not provided in the lease, under the 

rovisions of the remainder of the statute. 
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SEC. 3. ScoctiOl, 117)+ ~f tb~ C:)(le Df Civil Proced"rc is amended to read: 

117'+. If upon th" trial, tLe verdict 0:" the jury, or, if' the 

caSe be tried "ithout a ;ilJ.ry, the findings of the court be in favor of 

the plaintiff and against tbe defendant, j"dgment shall be entered f'or 

the restitution of the pr2mises; and if the proceedings be for an 

unla.1ful detainer after neglect, or failure to perform the e::mditions 

or covenants of the lease or agreement under "hieh the property is held, 

or after default ir. the ]1ayrn·~nt of rent, the judgment shall also 

declare the forfeiture of s"ch lease or agreement i~-tBe-lietiee 

fel'feiteEl. • 

The jury or the court, if t.he proceedings be t.ried without a jury, 

shall also assess the damages occasioned t~ t.he plaintiff by any 

forcible entry, or by any f:,rcible or unla~1f'ul detainer, alleged in the 

complaint ar,d pr'lVed 01: the trial, and find t.he amount of any rent due, 

if the alleged unla\oIful detainer be ai'te~ default. in the payment of rent. 

Judgment against the defendant guilty of the forcible entry, or the 

forcible or unla"'!',,l det.ainer, may be enc<;red in the discretion of the 

court either for the amotmt, of the drunages and the rent found due, or 

for three times the amounc so found. 

';]hen the proceeding is for an unlawful detainer after default in 

the payment of rent., and the lease or agreement under which the rent is 

payable has not by its terms expired, and the notice required by Section 

1161 has not stated the electj.on of the landlord t.o declare t.he for-

fei ture thereof, the court may, and, if the lease or agreement is in 
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writing, is :for a term of more than one YE;;:.ar, and does not contain 

a forfeiture clause, shaH order that execution upon the judgment 

, ,. ,. 

shall not be issued i111til the expiration of five days after the entry 

of the judgment, within which time the tenant, or any subtenant, or 

any mortgagee of the tex,", or any other party interested in its 

c~ntinuance, may pay into the cour~ for the landlord, .the amount 

found due as rent, with interest thereon, and the amount of the damases 

found by the .jury or the court for the unla;wful detainer, and the costs 

of the proceedings, and thereupon the judgment shall be satisfied and 

the teruuat be restored to his estate. 

But if payment as here provided be not made within five days, 

the judgment may be enforced for its ~Jll amount, and for the possession 

of the premises. In all other cases t.he judgment may be enf'orced 

ilmnediately. 

Comment. Thc la.t1guage deleted frem Se~tj.on 1174 was added to permit a 

lessor to evict a defaulting lessee a.t1d relet the premises without forfeiting 

htS right to look to the lessee for any resulting deficiencies in the ac~ruing 

rentals. Under the pre-existing law, a lessor whose lessee defaulted in the 

payment of rent had to choose between suing the lessee from time to time to 

collect the accruing rentals and completely terminating the lease and the 

lessee's obligation to pay any more rcnt. Costello v. Martin Bros., 74 Cal. 

A~. 782, 786, 241 Pac. 588 (1925). 

Inasmuch as Civil Code Secti:lns 3320-3328 permit a lessor to tenninate 

a lease without forfeiting hiB right to damages for the loss of the future 

rentals due under the lease, the deleted lar,guage is no longer necessary. 
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Revised May 15. 19Q§ . 

TENTATIVE RECO»IENDATION OF THE CALIFORNIA LAW REVISIOU CONMISSION 

relating to 

THE RIGHTS AND DUTIES ATTENDAllT UPDrI 

ABANDO!HNT OR TEBMnIATION OF A LEASE 

BACKGROUND 

Section 1925 of the Civil Code provides, in effect, that a lease is a 

contract. Historically, however, a lease was regarded as a conveyance of an 

interest in lend. 2 POWELL, REAL PROPERI'Y 'iI 221 (1950). The California 

courts state that a lease is both a contract and a conveyance. Medico-Dental 

Bldg. Co. v. Hortpn & Converse, 21 CaL 2d 411, 132 P.2d 457 (1942); Beckett 

v. City of Paris Dry Goods Co., 14 Ca1.2d 633, 96 P.2d 122 (1939). But while 

at times the courts apply principles of contract law in detezmining the rights 

end duties attendant upon abandonment or termination of a lease (see,e.s •• 

MediCO-Dental Bldg. Co. v; Horton & Converse" supra), the courts seem to be 

guided principally by common law prpperty concepts in determining these rights 

and duties (see, e.g., Kulawitz v. Pacific wpodenware & Paper Co •• 25 Cal.2d 

664, 155 P.2d 24 (1944); Helcome v. Hess, 90 Cal. 507, 25 Pac. 369 (1891». 

See, generally, The California Lease--Contrapt or Conveyance? 4 STAN. L. REV. 

244 (1952)" 

As a result of the clash of contract and conveyance concepts the 

present law does not afford adequate relief to either lessors or lessees when 

the leasehold is abandoned or the lease is otherwise terminated because of the 

lessee's breach. Under existing law, a lessor is scmetimes precluded from 

recovering damages for all of the detriment caused by the defaulting lessee, 

and a defaulting lessee is sometimes subjected to forfeitures that are not 

countenanced under the law relating to contracts generally. See 26 CALIF. 

L. REV.385 (1938). 
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For example, under the law applicable to most contracts, repudiation 

constitutes a total breach for which an action can be maintained even though 

the time for full performance has not yet elapsed. Gold Mining & Water Co. 

v. 8Ytntrton, 23 Cal.2d 19, 142 P.2d 22 (1943); Berny v. Olds, 88 Cal. 537, 

26 Pac. 255 (1891). And, under the law applicable to most contracts, a 

material breach by the promisor gives rise to a duty on the part of the 

promisee to mitigate damages, b!,:., the promisee cannot recover damages for 

any detriment that is reasonably avoidable. See discussion in Bamberger v. 

McKelvey, 35 Cal.2d 607, 613-615, 220 P.2d 729 (1950). In contrast, when 

a lessee repudiates or breaches a lease, the courts have held that the lessor 

must choose among forfeiting his right to damages for future injury, enhancing 

the damages by continuing performance, and deferring recovery of his damages 

until the end of the term. Kulawitz v. Pacific Woodenware & Paper Co., 25 

Cal.2d 664, 671, 155 P.2d 24, 28 (1944); Tretf v. Gulko, 214 Cal. 591, 7 

P.2d 697 (1932). 

Except where a mining lease i~ involved (see Gold Mining & Water Co. 

v. St'linerton, supra), the doctrine of antiCipatory breach has not been 

applied to leases. Oliver v. LOydon, 163 Cal. 124, 124 Pac. 731 (1912); 

Welcome v. Hess, 90 Cal. 507, 27 Pac. 369 (1891); In re Bell, 85 Cal. 119, 

24 Pac. 633 (l890). Under existing law, when a lessee abandons the leased 

property and repudiates the remaining obligations of the lease, his actions 

constitute merely an offer to surrender the remainder of the term. Welcome 

v. Hess, 90 Cal, 507, 513, 27 Pac. 369, 370 (1891). Confronted with such 

an offer, the lessor has three courses of action among Which he may choose. 

Kulalllitz v. Pacific Woodenware & Paper Co., 25 Ca1.2d 664, 671, 155 P.2d 24, 28 

(1944). First, he may decline the lessee's offer to surrender and sue for the 
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unpaid rent as it bec:mes due ~~r the remainder of the term. If the lessor ae. 

lects this course of actiQn, he has no duty to nit~te damages by reletting 

the property; he can recover the full amount of the r~t whiJA.-pemtUng the 

property to remain vacant. See De Hart v. Alien, 26 Cal.2d 829, 832, 161 P.2d 

453, 455 (1945). Second, he may accept the lessee's offer to surrender and 

thus extinguish the lease. This course of action not only te:nninates the 

lessee's interest in the property, it also te:nninates the lessee's obliga­

tion to pay any further rent, and the lessor is not entitled to any damages 

for the loss of toe bargain represcnted by the origiDal. lease. Welcome v. 

Hess, 90 Cal. 507, 27 Pac. 369 (189l). The cases mke clear, too, that 

any action taken by the lessor that is inconsistent with the lessee's co~ 

tinued ownerShip Of an est"te ill the leased pr:;perty l'lill be deemed an accept­

ance of thc lcssce'c :>ifer t:> surrender, whet-her the lessor 1n'~ended such an 

acceptance or not. Dorcich v. Time Oil Co., 103 Cal. A1:p.2d 677, 230 P.2d 

10 (1951). Finally, if the lessor notifies the lessee of his intention 

to do so, the lessor may l'elet the property for the benefit of the lessee 

and recover damages in the e.mount of the excess of the rentals called for 

in the origiDal. lea.se over the rentals obteined by reletting. The lessor 

cannot sue 1mmedJAtely to recover these da!rageSj the cause of a.ction does 

not accrue until the end of the term, and the lessor must wait until that 

time and then sue for all of the rental deficiencies. Trcii v. Gulko, 214 

Cal. 591, 7 P .2d 697 (1932). The courts have heJ.d that prior notification 
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to the lessee is essential to this course of action and that without such 

notification the lessor's reletting of the property will terminate the 

original lease and the lesaee's rcntal obligation. Dorcich v. Time Oil Co., 

103 Cal. App.2d 677, 230 P.2d 10 (1951). Apparently, then, this third 

course of action is unavailable to a lessor who is unable to give proper 

notice to the defaulting lessee. Such a lessor must choose between permitting 

the property t::> remain vacant (thus preserving the lessee's rental obligation) 

and terminating the lessee's remaining obligation by resuming possession or by 

reletting the property. 

A siLilar range of ch::>ices confronts a lessor when a lessee con:mits a 

sufficiently substantial breach of the lease to warrant termination thereof. 

He may treat the breach as a partial breach, decline to terminate the lease, 

and sue for the damages caused by the particular breach. In such a case, 

the lessor must continue to deal with a lessee who has proven to be unsatis­

factory. The 13ssor nay also terminate the lease and force the lessee to relin­

quish the property, resorting to an action for unlauful detainer to recover the 

p'::lssession of the property if necessary. If the lease is terminated, the lessor's 

right to the Nmaining rentals due under the lease ceases upon the termination 

of the lease. Costello v. Martin Bros., 74 Cal. App. 782, 241 Pac. 588 (1925). 

Under scme circumstances, the lessor may decline to terminate the lease but still 

evict the lessee and relet the property for the account of the leasee. 

Lawrence Bark~r, Inc. v. Briggs, 39 Cal.2d 654, 248 P.2d 897 (1952); Burke v. 

Norton, 42 Cal. App. 705, 184 Pac. 45 (1919). See CODE CIV. PROG. § 1174. But 

in such a case, it may be that any profit made on the r~le.tt1.r.g. belt'>n,c;s to tbe 

lessee, not the lessor, inasmuch as thG lessee's interest in the property 

theoretically continues. Moreover, the lessor must be careful in utilizing 
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thIs rCr.ledy or he will f'ind that he has forfeited his right to the 

reu,aininc rentals fr:Jlll -~he Qriginal lessee despite his lack of 

intent to do 80. See,~, Neuhaus v. Norgard, 140 Cal. App. 735, 35 

P.2d 1039 (1934); 1,. H. Busch Co. v. Strauss, 103 Cal. "-;"p. 647, 284 

Pac. 966 (1930). 

B:>uud by c=on law prQperty concepts, the courts have considered 

the lessee's obligation tQ pay rent as dependent Qn the continued 

existence of the term. j'!hen the term is ended, whether voluntarily by 

abandQnment and repossession by the lessQr :>r involuntarily under the 

cOD1pul.sion of an unlawful detainer proceeding, the rental obligation 

dependent thereon also ends. Because the lessor usually cannot e;>.-peot 

the lessee to remain available and solvent until the end of the te~1 

continued adherence to these property ccncepts fre~uently den1ee tbe 

lessor any effective remedy for the loss caused by u defaulting 

lessee. 

Adherence to ancient common law property concepts in the 

interpretation of lenses has caused hardship to lessees as well 

as to lessors. Under the existing la>l, lessees may be subjected 

to forfeitures thaG would not be permitted under any other kind 

of c:ntru.ct. 
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provisions in leases for liquidated damages are void (Jack v. Sinsheimer, 

125 Cal. 563, 58 Pac. 130 (1899}), and although provisions for the 

acceleration of the unpaid rental installments have been held invalid 

(Ricker v. Rombough, 120 Cal. App.2d Supp. 912, 261 P.2d 328 (1953», 

other provisions that are substantively indistinguishable have been held 

valid. Joffe, Remedies of California Landlord upon Abandonment by Lessee, 

35 SO. CAL. L. REV. 34, 44 (1961); note, 26 CAL. L. REV. 385, 388 (1938). 

Thus, if a lessee's advance payment to the lessor is deSignated as an 

advance payment of rental or "in consideration for t~e execution of the 

lease," the lessor is entitled to keep the payment regardless of his actual 

damages when the lease is termi~ted by reason of the lessee's breach. 

A-I Garage v. Lange Investment Co., 6 Cal. App.2d 593, 44 P.2d 681 (1935); 

Curtis v. Arnold, 43 Cal. App. 97, 184 Pac. 510 (1919); Hamish v. Workman, 

33 Cal. App. 19, 164 Pac. 26 (1917). 

In contrast, where the buyer repudiates a contract for the sale of 

real property, any advance payments made to the ~eller in excess of his 

actual damages are recoverable by the buyer. Freedman v. The Rector, 37 

Cal.2d 16, 230 P.2d 629 (1951). Moreover, even though a contract for the 

sale of property recites that an initial payment is in "consideration for 

entering into the agreement," the courts per.mit the buyer to recover so 

much of the payment as exceeds the seller's damages if, in the light of the 

entire transaction, there was in fact no separate consideration supporting 

the payment. Caplan v. Schroeder, 56 Cal.2d 515, 15 Cal. Rptr. 145, 364 

P.2d 321 (1961). 

In 1937, Civil Code Section 3308 was enacted in an effort to ameliorate 
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the dericiencies in the law relati~g to leases. The errort, however, was only 

partially successfUL. Under Section 3308, if a lease so provides, the lessor 

may bring an action ror danages ilIl!nediately upon termination or the lease by 

reason or the lesEce'c abandoPJment or breach or the lease. The lessor's 

damages in such an action amount to the excess of the uorth of the reu.ainder 

of the term over the then reasonable rental value of th" remainder of the term. 

Section 3308, hcn<6ver .• does not apply unless it is made applicable by a provision 

in the lease; it does not require the lessor to resort to the remedy provided 

(and thus require mitigation of damages!, and it does not relieve a lessee 

from forfeiture. 

Code of Civil Pr::>cedure [:ecti::m 1171f has :llso been amended in "n effort to 

alleviate the problens faced by a lessor ,'lhen the lessee refuses to pay rent 

or otherwise breaches the lease. Section 1174 provides that the lessor may 

notify the lessee to quit the premises and that such a notice does not 

terminate the leas3hold interest unless the notice so specifies, This permits 

a lessor to evict the l"sse", r"let the property to another, and reco'!er 

the rights of both I,~ __ :,·~J..:,:L:c. r"t; d0BS nc)"t, :p~rr~it~ tt.:.e l::;sso~ t:) rec::.ver dC1J.G':::S 

i.n:.meQ.i;:l"~ely for futln~\J 1.:>81388; it u8es f.:.:Jt r7'!q-,_:i-:'8 -tl~c leeso::::' t:J L1j.ti~D.te 

dam.ages~ and it d:Jes not protect tl~e lessee froIl! :forfeiture. 

REC01JJ:·1ENDATION 

The 1ml Revision C=ission has concluded that the rules applicable to 

contracts generally ",~uld be fairer t~ both lessors and lessees than are the 

rules now applied when a lease is abandoned or is Cei"lllinated .by reason 

of the lessee's breach. Accordingly, the CCltDission recomnends the e=ctment 

of legislation desig.11ed to eff'3ctuate the following principles: 
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1. Repudiation of a lease, like repudiation of any other contract, 

should be a breach of the lease and give rise immediately to remedial rights 

on the part of the aggrieved party. It should be clear that an abandonment 

of the lease by the lessee is a repudiation of the lease, and to facilitate 

determination of when an abandonment has occurred, the law should specify 

that vacating the leased pr~erty together with nonpayment of two successive 

rental installments amounts to a repudiation. 

2. l~en a lease has been repudiated or breached in a material respect, 

the aggrieved party should have the right to resort to the usual contract 

remedies that are available upon a breach of any other contract. The 

aggrieved party should have the right to rescind the lease, terminate the 

lease for purposes of performance and sue for any damages caused, or sue 

for specific or preventive relief if the remedy of damages is not adequate. 

Moreover, it should be clear that a repudiation excuses the aggrieved party 

from further compliance with his obligations under the lease. 

3. The party repudiating his obligations under a lease should have 

the right, as he does under contracts generally, to retract his repudiation 

and thus nullify its effect at any time before the aggrieved party has 

brought action upon the repudiation or otherwise changed in his position in 

reliance thereon. 

4. l~en a lease has been repudiated or breached in a material respect, 

the aggrieved party should have an immediate right to recover all of the 

damages caused by the other's default--both past and prospective. l~en the 

lessee abandons the property, the lessor should not be required to defer 

c action until the end of the term and run the risk that the defaulting 

lessee will then be solvent and available. 
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5. The basic measure of the damages for breach of a lease should be 

the loss of the bargain represented by the lease. The aggrieved party should 

be entitled to recover the difference between the remaining rentals provided 

in the lease and the fair rental value of the property for the remainder of 

the term. He should also be entitled to recover any incidental damages 

resulting from the breach, such as expenses necessarily incurred or lost 

profits. But, this should be the limit of his right to exact payment from the 

defaulting party. Thus, if the lessor chooses to let the property remain 

idle, he should not be permitted to recover from the lessee the entire remaining 

rental obligation, as he may do under existing law. Here, as under contract 

law generally, there should be no right to recover for any loss that is 

reasonably avoidable. 

6. If a lessor relets property after termination of a lease by reason 

of its breach, the rental provided in the new lease should be presumed to be 

the fair rental value of the property. Thus, if the lessee abandons the 

lease and the lessor relets the property, the lessor should be entitled to 

recover the difference between the rentals called for in the old lease and 

the rentals called for in the new l~ase unless the defaulting lessee persuades 

the trier of fact that the reasonable rental value of the property is 

actually more than the new lease provides. 

7. The validity of a reasonable liquidated damages provision in a 

lease should be recognized. The amount of the prospective damage that may 

be caused by n Iarticular breach nay not be readily ascertainable, 

and in such a case, a fair liquidated damages provision should be as 

enforceable as it would be if contained in any other contract. 

8. A defaulting lessee should be entitled to relief from a forfeiture 

regardless of the label attached to it by the provisions of the lease. A 
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contract ~or the ~ o~ property should not be able to exact ~or~eitures to 

any greater extent than a contract ~or the sale of property. 

9. IVhen a lessor relets property ~er the original lease has been 

terminated, it should be clear that the reletting is for the lessor's own 

account, not for the lessee's. Of course, such a reletting should reduce 

the damages to which the lessor is entitled; but if any pro~it is made upon 

the reletting, that profit should belong to the lessor, not the defaulting 

lessee. 

10. It should be clear that a lessor's right to recover damages is 

independent o~ his right to bring an action for unlawful detainer to recover 

the possession of the property, and that the damages recommended herein 

are recoverable in a separate action in addition to any damages recovered 

as part of the unla,,~ul detainer action. Of course, the lessor should not 

be entitled to recover twice for the same items of damage. 

n. Section 3308 of the Civil Code should be repealed. Enactment of 

legislation effectuating the other recommendations of the C~mmission would 

make Section 3308 superfluous. 

12. Code of Civil Procedure Section 1174 should be amended to provide 

that the eviction of a lessee for breach of the lease terminates the lessee's 

interest in the property. Section 1174 now permits the eviction of a lessee 

without the termination of his interest in order to permit the lessor to 

preserve his right to damages. Under the statute recommended by the 

COITEission, the lessor's right tJ damages does not depend upon the 

continuance of the lessee's estate, so the provisions of Section 1174 that 

provide for such continuance are no longer necessary. 
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13. If a lease is part of a lease-purchase agreement, it should be 

clear that the lessee's obligation under the lease is specifically 

enforceable and that he may not, by abandoning the lease, leave the 

lessor with only the right to recover damages measured by the difference 

between the consideration specified in the lease and-the fair rental value 

of ~e property. Lease-purchase agreements frequently contemplate that the 

rental specified will also compensate the lessor for the improvement that 

he has agreed to transfer to the lessee at the end of the term. It is 

necessary, therefore, that the parties understand that the lessee's 

obligation to pay the full amount of the consideration specified in the 

lease may not be defeated by his own act of abandoning the leased property. 

PROPOSED LEGISLATION 

The Commission's recommendations would be effectuated by enac~nt 

of the following measure: 
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An act to add Sections 1951, 1951.5. 1952, 1952.5, 1953, 1953.~ .•.. 1954,. and 

1954.5 to Chapter 2 of Title 5 of Part 4 of Division 3 of, to 

add Article 1.5 (commenCing with Section 3320) to Chapter 2 of 

Title 2 of Part 1 of Division 4 of, to add Section 3387.5 to, 

and to repeal Section 3308 of, the Civil Code, and to amend Section 

1174 of the Code of Civil Procedure, rela~ing to leases. 

The people of the State of California do enact as follows: 

SECTION 1.. Section 1951 is added to Chapter 2 of Title 5 

of Part 4 of Division 3 of the Civil Code, to read: 

1951. A lease of real property is repudiated by either the 

lessor or the lessee when he, without justification! 

(a) Cmmnunicates to the other party by word or act that he 

either will not or cannot perform his remaining obligations under 

the lease; 

(b) Does any act which renders substantial performance of 

his obligations under the lease impossible or apparently impossible; 

(c) In the case of a lessee, vacates the leased property and 

fails to pay til::> successive rental installments; or 

(d) In the case of [\ lessor, evicts the lessee from the leased property. 

Comment. Section 1951 is definitional. The substantive effect of a 

repudiation as defined in Section 1951 is described in the following sections. 

Subdivisions (a) and (b) follow the definition of an anticipatory 

c=: repudiation that appears in the Restatement of Contracts, Section 318. 

Because it is sometimes difficult for a lessor to determine whether a lessee 
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actually intends tD assert any further interest in the leased property when 

the lessee merely moves fr·Jl1l the premises and fails to pay rent, subdivision 

(c) provides an arbitrary rule that vacating the leased property together 

with nonpayment of two successive rental installments amounts to a repudiation. 

Subdivision (d) refers to an eviction "without justification." This 

refers to an eviction that the lessor did not have a right to make under the 

terms of the lease or under the substantive law governing the rights of 

lessors and lessees generally. If the lessor had the right to evict the 

lessee, the lease is terminated by the eviction under the provisions of 

Secti~n 1952. 
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SEC. 2. Secti~n 1951.5 is added to said chapter, to read: 

1951.5. (a) A lease ~f real property is abandoned by a lessee 

when he repudiates the lease and vacates the leased property, 

(b) If a lessee abandQns a lease of real prQperty, the lessor 

may enter and take p~ssession thereof with8ut legal process. 

C~mment. Subdivision (a) ~f Section 1951.5 is definiti8nal. The 

substantive effect of an aband~nment is described in subdivision (b) and the 

fol101;ing sections. 

If a lessor mistakenly believes that the lessee has abandoned the leased 

property and retakes possessi8n thereof without legal process, he may be 

liable in damages for forcible entry and detainer. Section 1951.5 and 

Section 1951(c) are designed to protect a lessor from the risk of wrongly 

deciding that the lessee has abandoned the pr~erty. Under these sections, 

the vacating of the property by the lessee coupled with his nonpayment of 

two successive rental installments amounts to) an abandonment as a matter of 

law. Thereafter, the lessor may take possession of the property pursuant to 

SUbdivision (b) of SectiO)n 1951.5 with8ut fear of liability for forcible 

entry and detainer. 
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SEC. 3- Section 1952 is added to said chapter, to read: 

1952. A lease of real property is terminated prior to the 

expiration of the term when: 

(a) The lessor, ui"Gh justification, evicts the lessee fram the property; 

(b) The lessee vacates the property pursuant to a notice served 

pursuant to Sections 1161 and 1162 of the Code of Civil Procedure or 

pursuant to any other notice or request to vacate the property; or 

(c) The lessee abandons the lease and the lessor retakes possession 

of the property unless such possession is tal{en for the sole purpose of 

preventing inj ury to Oi" deteri::lration of the property. 

C~nt. Section 1952 prescribes certain conditions under which a 

lease is terminated prior to the end of the term. The list is not exclusive. 

Section 1933 also sets forth certain conditions under which a lease is 

terminated. And, of course, if a lease is rescinded pursuant to Sections 

1.688-1fo93, tbe in'I:eTeSts of the respective parties come to an end prior 

to the expiration of the term of the lease. 

Subdivisions (a) and (b) change the Califomia laH. Under Code of Civil 

Procedure Section 1174 (as amended in 1931), Cl lessee c·~L1ld be evicted frol!l. the 

leased property wi th~u'i; ternina.ting the lease. Prest:mably that provision was 

designed to overcame such cases as Costello v. Martin Bros., 74 Cal. App. 

782, 241 Pac. 588 (1925), which held that the eviction of the lessee terminated 

the lease and ended the lessor's right to recover either the remaining rentals 

due under the lease or damages for the loss of such !ental&. Because Section 

1953.5 provides for the recovery of damages despite the termination of the 

lease and the eviction of the lessee, there is no further need to continue the 

fiction that the leasehold estate continues when the les~ee has no right to 

the possession of the leased property. 
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Under subdivision (c), a lease is not aut~matically terminated by the 

lessee's abandonment. The lessor may want to require the lessee to perform 

the remainder of his obligations under the lease and, if so, he may bring 

an action to obtain a decree of specific perfonnance. See Section 1953.5(c). 

But if the lease is not specifically enforceable either because damages would 

provide the lessor with an adequate remedy or because the lessee has an 

equitable defense (such as laches) to an action for specific performance, 

the lessor must rely on one of the two remedies based on termination of the 

lease--damages or rescission--specified in Section 1953.5. 
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SEC. 4. Section 1952.5 is added to said chapter, to read: 

1952.5. Repudiation of a lease of real property is a breach 

of the lease and excuses further performance of the obligations of 

the lease by the other party to the lease. 

Comment. Except where a mining lease is involved (see Gold Mining & 

Water Co. v. Swinerton, 23 Cal.2d 19, 142 P.2d 22 (1943», the California 

courts have not applied the contractual doctrine of anticipatory repudiation to 

a lessee's abandonment of the leasehold or repudiation of the lease •. See Oliver 

v. Loydon, 163 Cal.12~ 124 Pac. 731 (191.2);Welcome v. Hess, 90 Cal. 507, 2:( Pac. 

369 (1891). Section 1952.5 is designed to overcame the holdings in these 

cases and to make the contractual doctrines of anticipatory breach and 

repudiation applicable to leases generally. Cf. 4 CORBlN, CONTRACTS §§ 954, 

959-989 (1951). 

In accordance with the la\1 relating to the anticipatory repudiation of 

contracts generally, Section 1952.5 also provides that a repudiation 

excuses further performance of the lease by the other party. See RESTATEMENT, 

CONTRACTS § 280; 4 CORBlN, CONTRACTS § 977, p. 920 (1951). In this regard, 

Section 1952.5 changes the California law as stated in Kulawitz v. Pacific 

Woodenware & Paper Co., 25 Ca1.2d 664, 155 P.2d 24 (1944), which held that 

a lessee's vacating of the leased property together with his failure to pay 

the rent did not excuse the lessor from compliance with a covenant not to 

permit a competing business to occupy the adjoining premises. 

Section 1952.5 merely declares that a repudiation of a lease excuses 

further performance by the other party. It does not affect any rules that 

have developed concerning what other kinds of conduct may excuse further 

performance. Thus, Section 1952.5 will have no effect on the holding in 

Medico-Dental Building Co. v. Horton & Converse, 21 Cal.2d 411, 132 P.2d 457 

(1942), which held that a lessor's breach of a covenant not to permit a 

competing business to operate in the same building with the lessee excused 

the lessee from. further performance of his obligations under the lease. 
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SEC. 5. Section 1953 is added to said chapter, to read: 

1953. The effect of a repudiation of a lease of real property 

is nullified if (before the other party has rescinded or terminated the 

lease, brought an action for damages caused by the repudiation, or other­

\'lise changed his posHi'lll in reliance on the repudiation) the repudiator: 

(a) Indicates clearly to the other party that the repudiator 

intends and is able to perform his remaining obligations under the 

lease; and 

(b) In a case where the repudiation consisted of acts rendering 

substantial performance impossible or apparently impossible, changes 

his position to enable his performance of his remaining obligations 

under the lease. 

Comment. Section 19~3 codifies the rule applicable to contracts gen­

erally that a party who repudiates a contract may retract his repudiation, 

and thus nullify its effect, if he does so before the other party to the 

contract has materially changed his position in reliance on the repudiation. 

RESTATEMENT, CONTRACTS §§ 280, 319; 4 CORBllf, CONTRACTS § 980 (1951). 
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SEC. 6. Section 1953.5 is added to said chapter, to read: 

1953.5. l'/hen a party repudiates a lease of real property or 

otherwise breaches the lease in a material respect, 

party may: 

the other 

(a) Rescind the lease in accordance with Chapter 2 (commencing 

with Section 1688) of Title 5 of Part 2 of Division 3; 

(b) Terminate the lease and recover damages in accordance with 

Article 1.5 (commencing with Section 3320) of Chapter 2 of Title 2 of 

Part 1 of Division 4; or 

(c) Obtain specific or preventive relief in accordance with 

Title 3 (commencing with Section 3366) of Part 1 of Division 4 to 

enforce the provisions of the lease if damages would provide inadequate 

relief and specific or preventive relief is otherwise appropriate. 

Comment. Under existing California law, when a lessee abandons the 

leased property and repudiates the lease, the lessor has three alternative 

remedies: (1) to consider the lease as still in existence and sue for the 

unpaid rent as it becomes due for the unexpired portion of the term; (2) to 

consider the lease as terminated and retake possession for his own account; 

or (3) to retake possession for the lessee's account and relet the premises, 

holding the lessee for the difference between the lease rentals and what the 

lessor is able in good faith to procure by reletting. Kulawitz v. Pacific 

Hoodenware & Paper Co., 25 Cal.2d 664, 671, 155 P.2d 24, 28 (1944). 

Similar alternatives are available to a lessor when the lessee commits 

a suff'iciently material breach of the lease to lfarrant eviction. The lessor 

may simply decline to evict the lessee and sue for the damages caused by the 

particular breach. See, e.g., Richards v. Silveira, 97 Cal. App. 166, 275 

Pac. 478 (1929). The lessor may terminate the lease, evict the lessee, and 
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retake possessi~n for his own account. Costello v. Martin Bros., 74 Cal. 

App. 782, 241 Pac. 588 (1925). And, the lessor may evict the lessee, relet 

the property for the account of the lessee, and hold the lessee liable for 

any deficiencies resulting from the re1etting. Cf. CODE CIV. PROC. § 1174. - , 

See Lawrence Barker, Inc. v. Briggs, 39 Ca1.2d 654, 248 P.2d 897 (1952). 

Section 1953.5 substitutes for these remedies the remedies specified in 

the section. Under Section 1953.5, a lessor l'lill not be able to let the 

property remain vacant and to sue for the unpaid rent as it becomes due, for 

Section 3322 provides that a party to a lease that has been breached cannot 

recover for any detriment caused by such breach that could have been avoided 

through the exercise of reasonable diligence. A 'lessor will, however, be 

able to rescind the lease under subdiviSion (a) or terminate the lease under 

subdivision (b) and, in either event, recover the possession of the property. 

Damages for the loss of the remainder of the lease are recoverable even 

though the lease is terminated. And, in those cases where damages for breach 

of the lease would not be an adequate remedy, the lessor may obtain specific 

enforcement of the provisions of the lease. 

The remedies specified in Section 1953.5 may also be used by a lessee 

when the lessor breaches the lease, but in this respect Section 1953.5 merely 

continues the preexisting laN without significant' change. Fong v. Rossi, 

87 Cal. App.2d 20, 195 P.2d 854 (1948)(lessee entitled to rescind and 

recover prepaid rent); Becl(ett v. City of Paris Dry Goods Co., 14 Cal.2d 

633,96 P.2d 122 (1939)(1essee may recover damages for loss o~profits and 

loss of good will); Penilla v. Gerstenkorn, 86 Cal. App. 668, 261 Pac. 488 

(1927)(lessee may obtain specific enforcement of agreement to lease). 
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SEC. 7. Section 1954 is added to said chapter, to read: 

1954. The time for the commencement of an action based on the 

repudiation of a lease begins to run: 

(a) If the repudiation occurs before any failure of the 

repudiator to perfonn his obligations under the lease, at the time 

of the repudiator's first failure to perfonn the obligations of the 

lease. 

(b) If the repudiation occurs at the same time as, or arter, 

a failure of the repudiator to perfonn his obligations under the lease, 

at the time of the repudiation. 

Comment. Section 1954 clarifies the time the statute of limitations 

begins to run on a cause of action for repudiation of a lease. The rule 

stated is based on Section 322 of the Restatement of Contracts. Under the 

preexisting California law, the statute of limitations did not begin to 

run until the end of the lease tenn. See De Hart v. Allen, 26 Cal.2d 

829, 161 P.2d 453 (1945). 

-21-



c SEC. 8. Sectbn 1954.5 is added to said chapter, to read: 

1954.5. (a) 1'1henevel' a lessor of real property finds personal 

property remaining upon the leased property folloHing the termina-

tion of the lease and the lessor lmows or has reaSon to believe that 

the personal property belongs to the fOlYJer lessee, the less~r shall 

give 11ritten notice of such finding to the former lessee. 

Such notice shall be given by mail addressed to 

the former lessee at his post-office address, if known, and if not 

known, such notification shall be addressed to the former lessee at the 

location of the leased property. Personal delivery of such notice may 

be substituted for delivery by mail. 

(b) If notice of the finding is mailed to or personally delivered 

to the former lessee within 21 days after the termination of the lease, 

c title to the property vests in the lessor upon the expiration of six 

months from the date of the termination of the lease unless, within such 

six months, the owner of the property appears, proves his ownership of 

the property, and tenders payment of all reasonable charges for the 
• 

storage and preservation of the property. If notice of the finding 

is not mailed to or personally delivered to the former lessee within 21 

days after the termination of the lease, title to the property vests 

in the lessor upon the expiration of six months from the date of the 

mailing or delivery of the notice or three years from the date of the 

termination of the lease, whichever is earlier, unless within such time 

the owner of the property appears, proves his ownership of the property, 

and tenders payment of all reasonable charges for the storage (for not 

c to exceed six months) and preservation of the property. 

(c) If the lessor refuses to restore the property to an owner who 

has made reasonable proof of ownership and tendered payment for the 
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storage and preservation of the property as provided in subdivision 

(b), the owner may recover the property or its value, together 

with damages for its detention and a reasonable attorney's fee, 

by civil action commenced within Six months after the date of such 

refusal. 

(d) The lessor may, in lieu of holding the property for the 

owner pursuant to subdivision (b), sell the property in the manner 

specified in subdivision (3) of Section 9504 of the Uniform Commercial 

Code and hold the proceeds of such sale for the owner pursuant to 

subdivision (b) in the following cases: 

(1) lfuen the property is in danger of perishing or of losing 

the greater part of its value; or 

(2) lfuen the lessor's charges for the storage and preservation 

of the property amount to two-thirds of its value. 

Comment. Section 1954.5 is designed to provide a lessor with a simple 

procedure for disposing of personal property found remaining on the leased 

property following the termination of the lease. The section relates to 

property to which the lessor has no claim. If the lessor has a lien claim 

against the property, Sections 1861 and 1861a of the Civil Code and 

Sections 9101-9507 of the Uniform C:monercia1 Code govern the parties' 

rights. 
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SEC. 9. Article 1.5 (commencing ~nth Section 3320) is added 

to Chapter 2 of Title 2 of Part l-of Division 4 of the Civil Code, 

to read: 

Article 1.5. Damages Upon Termination or R~pudiation of Lease of 
~ 

Real Property 

COI!lIIlent. This article sets forth in SOllIe detail the damages that 

may be recovered when a lease of real property is tenninated by reason of 

the lessee's or lessor's breach. The article also sets forth the lessee's 

rights to relief from any forfeiture of advance payments made to the lessor. 

The remainder of the article is designed to clarify the relationsbip between 

the right to dsmages arising under this article and the right to obtain 

other forms of relief under other provisions of Cslii'ornia law. 
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~ ~120. Lessor's damages ~on termination of lease for breach 

3320. Subject to Section 3322, if a lease of real property 

is terminated because of the lessee's breach thereof, the measure 

of the lessor's damages for such breach, is the sum of the following: 

(a) ite ;lorth of the excess, if any, of the rent and charges 

equivalent to rent reserved in the lease for the portion of the term 

following such termination over the reasonable rental value of the 

property for the same period. 

(b) Subject to Section 3325, any other ~ages necessary to 

compensate the lessor for all the detriment proximately caused by the 

le ssee 's breach or which in the ordinary course of th ings woul.d be 

likely to result therefrom. 

Comment. Section 3320 prescribes the measure of .the damages a lessor 

is entitled to recover when the lease is terminated because of the lessee's 

breach. 

Under subdivision (a), the basic measure of the lessor's damages are 

the excess of the unpaid "rent and charges equivalent to rent" under th~ 

lease over the rental the lessor can reasonably expect to obtain by relett1ng 

the property. In this context, "rent and charges equivalent to rent" refers 

to all obligations the lessee undertakes in exchange for the use of the leased 

property. For example, if the defaulting lessee had promised to pay the 

taxes on the leased property and the lessor c;'uld not relet the property 

under a lease c0ntaining such a prOVision, the loss of the defaulting lessee's 

assumption of the tax obligation would be included in the damages the lessor 

i= entitled to recover under Section 3320. 
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The measure of damages described in subdivision (a) is essentially that 

described in Civil Code Section 3308 (superseded by this article) as enacted 

in 1937. Section 3308's measure of damages is applicable, however, only when 

the lease so provides and the lessor chooses to invoke that remedy. The 

measure of damages described in Section 3320 is applicable in all cases. 

Subdivision (b) is included in this section in order to make it clear 

that the basic measure of damages described in Section 3320 is not the limit 

of a lessor's recoverable damages when the lease is terminated by reason of 

the lessee's breach. 

When a lease is terminated, it will usually be necessary for the lessor 

to take possession for a time in order to prepare the property for reletting 

and to secure a new tenant. A lessor should be entitled to recover the rentals 

due under the lease for this period if the damages awarded are to put him in 

as good a position as would performance by the lessee of his contractual 

obligations. The lessor should also be entitled to recover for his expenses 

in caring for the property during this time, for these are expenses that he 

would not have had to bear it the lessee had not abandoned the property or 

breached the lease. 

In some cases, too, a lessor may wish to give a lessee an opportunity to 

retract his repudiation or cure his breach and resume his obligations under the 

lease. If the lessor does so and the lessee does not accept the opportunity 

to cure his default, the lessor should be entitled to recover the full amount 

of the rentals due under the lease for this period of negotiation as well as 

his expenses in caring for the property during this period. 
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In addition, the lessor should be entitled to recover for his expenses 

in retaking possession of the property, repairing damage caused by the 

lessee, and in reletting the property. There may be other damages necessary 

to compensate the lessor for all of the detriment proximately caused by 

the lessee, and if so, the lessor should be entitled to recover them also. 

Subdivision (b), which is based on Civil Code Section 3300, provides that all 

of the other damages a person is entitled to recover for the breach of a 

contract may be recovered by a lessor for the breach of his lease. This 

would include, of course, damages for the lessee's breach of specific 

covenants of the lease. 

Subdivision (b) is "subject to Section 3325" in order to make clear 

that the lessor's attorney's fees are not recoverable as incidental damages 

unless the lease specifically provides for the recovery of such fees by either 

the lessor or lessee. 

Section 3320 has been made subject to Section 3322 in order to make it 

clear that a lessor may not decline to relet the property and hold the 

original leesee for the entire remaining rental obligation as he is entitled 

to do under existing law. Under this section, as under the law relating to 

contracts generally, the defaulting lessee is not liable for any consequences 

that the lessor can reasonably avoid. Moreover, if the lessor relets the 

property for a rental in excess of the rental provided in the original 

lease, the damages the lessor is entitled to recover under Section 3320 

must be reduced accordingly. 
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§ 3321. Lessee's damages upon termination of lease for breach 

3321. Subject to Section 3322, if a lease of real property is 

terminated because of the lessor's breach thereof, the measure of 

the lessee's damages for such breach is the sum of the following: 

(a) The excess, if any, of the reasonable rental value of the 

property for the portion of the term following such termination over 

the worth of the rent and charges equivalent to rent reserved in the 

lease for the same period. 

(b) Subject to Section 3325, any other damages necessary to 

compensate the lessee for all the detriment proximately caused by 

the lessee's breach or which in the ordinary course of things would 

be likely to result therefrom. 

Camment. Section 3321 prescribes the basic measure of the damages a 

lessee is entitled to recover when the lease is terminated because of the 

lessor's breach. It is consistent with the existing California law. 

Stillwell Hotel C~. v. Anderson, 4 Cal,2d 463, 469, 50 P.2d 441, 443 (l935) 

("The general rule of damages is that the lessee may recover the value of 

his unexpired term and any other damage which is the natural and proximate 

result of the eviction.") Hhere appropriate, a lessee may recover damages 

for loss of good will, loss of prospective profits, and expenses of removal 

from the leased property. See, e.g., Beckett v. City of Paris Dry Goods C:>., 

14 Cal.2d 633, 96 P.2d 122 (1939); Johnson v. Snyder, 99 Cal. App.2d 86, 221 

P.2d 164 (1950); Riechhold v. Sammarstrom Invest. Co., 83 Cal. App. 173, 

256 Pac. 592 (1927). 

Section 3321 is subject to Section 3322 to make clear that the defaulting 

lessor is not liable for any consequences that the lessee can reasonably avoid. 

Subdivision.(b) is subject to Section 3325 in order to make clear that the 

lessee's attorney's fees are not recoverable as incidental damages unless the 

lease specifically provides for the recovery of such fees by either the lessor 

or lessee. -28-
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§ 3322. Avoidable consequences; lessor's profits on reletting 

3322. (a) A party to a lease of real property that has 

been breached by the other party may not recover for any detriment 

caused by such breach that could have been avoided through the 

exercise of reasonable diligence without risk of other substantial 

detriment. 

(b) When a lease of real property is terminated because of 

the lessee's breach thereof and the lessor relets the property, 

the lessor is not accountable to the lessee for any profit made on 

the reletting, but any such profit shall be set off against the 

damages to which the lessor is otherwise entitled. 

Caw.ment. Under existing California law, a lessor may decline to retake 

possession of leased property after it has been abandoned by the lessee 

and recover the full rental as it comes due from time to time under the lease. 

See De Hart v. Allen, 26 Cal.2d 829, 832, 161 P.2d 453, 455 (1945). 

Subdivision (a) of Section 3322 substitutes for this rule the rule applicable 

to contracts generally that a party to a lease that has been breached by 

the other party may not recover for any detriment cavsed by such breach that 

could have been avoided through the exercise of reasonable diligence. See 

RESTATEMENT, CONTRACTS § 336. 

Under exist in::; lall, a lessor me.y relet property after the original. 

lessee has abandoned the lease if· he does so either on his o,m account 

(in ,:hich case the lessee's rental obligo:cion is terrainated) or fOL' the 

accJunt of the lessee. See discussion in Dorcich v. T~e Oil CJ., 103 

Cal. App.2d 677, 685, 230 P.2d 10 (1951). AlthJugh no case has yet arisen 

so holding, the rationale of the California cases indicates that if the 

lessor receives a higher rental "hem reletting for the account of the lessee 
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than was provided in the original lease, the lessee is entitled to the 

profit. 

Under Section 3322, a lessor who relets property after the original 

lessee has abandoned it does so for his own account; and under subdivision 

(b) any profit received is the lessor's, it does not belong to the 

defaulting lessee. Profit received on the reletting, however, reduces the 

damages suffered by the lessor for which the lessee is liable. 

The rule stated in subdivision (b) is similar to the rule applicable 

when the buyer under a sales contract repudiates the sale and the seller 

resells the goods to mitigate damages. See C~ CODE § 2706(6). 
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§ 3323. Rental upon reletting presumed to be reasonable rental value 

3323. If lease1 real property is relet following the tenmination 

of the original lease because of the breach thereof, the rental due 

to the lessor under the nevi lease is presumed to be the reasonable 

rental value of the property for the tenm covered by the new lease. 

This presumption is a presumption affecting the burden of proof. 

CQrnIDent. Under Sections 3320 and 3321, the damages a lessor or lessee 

is entitled to recover upon termination of the lease because of a breach 

are based in part on the difference between the value of the rentals which 

would have been due under the original lease for the remainder of the term 

and the reasonable rental value of the property for the same period. 

Section 3323 provides that the "reasonable rental value" of the property 

is presumptively fixed by the nel-l lease when the lessor relets the property. 

The effect of this presumption may be overcame by proof that the reasonable 

rental value of the property is in fact higher or lower than rental fixed 

by the new lease. EVIDElrCE CODE § 606. 
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§ 3324. Liquidated damages 

3324. lbtwithstanding Sections 3320 and 3321, upon any 

breach of the provisions of a lease of real property, liquidated 

damages may be recovered if they are provided in the lease and 

meet the requirements of Sections 1670 and 1671. 

Comment. Section 3324 does not create a right to recover liquidated 

damages, it merely recognizes that such a right may exist if the conditions 

specified in Civil Code Sections 1670 and 1671 are met. Provisions in leases 

for liquidated damages upon repudiation of the lease by the lessee have ~ 

held to be void. Redmon v. Graham, 211 Cal. 491, 295 Pac. 1031 (1931); Jack 

v. Sinsheimer, 125 Cal. 563, 58 Pac. 130 (1899). Such holdings were proper 

so long as the lessor's cause of action upon repudiation of a lease was either 

for the rent as it came due or for the rental deficiencies as of the end of 

the lease term. Under such circumstances, there could be little prospective 

uncertainty over the amount of the lessor's damages. Under Section 1953.5 and 

this article, however, the lessor's right to damages accrues at the time of 

the repudiation; and because they must be fixed before the end of the term,. they 

Ina¥ be difficult to calculate in some cases. This will frequently be the case 

if the property is leased under a percentage lease. It Ina¥ be the case if the 

property is unique and its fair rental value cannot be determined.. Aocvrdi~ .. 

Section 3324 is included as a reminder that the cases are no longer authorita­

tive tha~ have held liqUidated damages provisions in leases tJ be void, 

and in some cases such provi6icns may be valid. 

So far as provisions for liquidated damages upon a lessor's breach are 

concerned, Section 3325 is declarative of the preexisting law under which such 

provisions were upheld if reasonable. See Seid Pak Sing v. Barker, 197 Cal. 

321, 240 Pac. 765 (1925). 
-32-
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§ 3325. Attorney's fees 

3325. (a) In addition to any other relief t::> which a leasor 

or lessee is entitled by reason of the breach of a lease of real 

property b:l' the ,yeller ]?D.'-"ty to the leese, the lessor or 

lessee may recover reasonable attorney's fees incurred in obtaining 

such relief if: 

(1) The lease provides for the recovery of such fees; or 

(2) The lease provides that the other party to the le ase may 

recover attorney's fees incurred in obtaining relief for the breach 

of the lease. 

(b) The right to recover attorney's fees as provided in 

paragraph (2) of subdivision (a) may not be waived prior to the 

accrual of such right. 

Comment. Leases, like other contracts, sometimes provide that a party 

forced to resort to the courts for enforcement is entitled to a reasonable 

attorney's fee. Section 3325 ~,es it clear that the remaining sectiott$ in 

the article do not impair the lessor's rights under such a provision. 

Subdivision (b) and paraGraph (2) of SLlbdiorisi~n (a) are includeo. in the 

section to equalize the operation of leases that proVide for the recovery of 

an attorney's fees. Most leases are drawn by one party to the transaction 

(usually the lessor), and the other seldom has sufficient bargaining power to 

require the inclusion of a provision for attorney's fees that works in his 

favor. Under Section 3325, if either party is entitled by a provision in the 

lease to recover attorney's fees, the other may recover such fees when he is 

forced to resort to the courts to enforce his rights under the lease. To 

prevent paragraph (2) of subdivision (a) from being nullified by standard 

\~aiver provisions in leases, subdivision (b) prohibits the waiver of a party's 

right to recover under that paragraph until the right actually accrues. 

-33-



c 

c 

c 

.L~)26. Lessee's relie.:t:Jr_Dm forfeit~ 

3326. Subject to tile lessor's right to obtain specific enforcement 

of the lease, if a lease 0;: real property is terminated because of the 

breach thereof by the lessee or if the lessee abandons the lease, the 

lessee may recover from the lessor any runount paid to the lessor in 

consideration for the lease (;Thether designated rental, bonus, considera­

tion for execution thereof, or by any other term) that is in excess of 

(a) the portion of the total amount required to be paid to the lessor 

pursuant to the lease tha·~ is fairly allocable to the portion of the 

term prior to the termination or abandonment of tlle lease and (b) any 

damages, including liquidated damages as provided in Section 3324, to 

which the lessor is entitled by reason of such breach or abandonment. 

The right of a lessee to recover under this section may not be waived 

prior to the accrual of sEch right. 

Ccmment. Section 3326 is designed to make the rules stated in Freedman 

v. The Rector, 37 Cal.2d 16, 230 P.2d 629 (1951), and Caplan v. Schroeder, 56 

Cal.2d 515, 15 Cal. Rptr. 145, 364 P.2d 321 (1961), applicable to cases 

arising out of the breach of a lease. The Freedman case held that a wilfully 

defaulting vendee under a contract for the sale of real property may recover 

the excess of his part payments over the damages caused by his breach. The 

Caplan case held that a wilfully defaulting vendee could recover such an 

advance payment even though the contract recited that the advance payment was 

in consideration for the execution of the contract. The court looked beyond 

the recital and found that there was in fact no separate consideration for 

the advance payment aside fram the sale of the property itself. 

Similarly, Section 3326 will permit a lessee to recover advance payments, 

regardless of how they are designated in the lease, if the court finds that 
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such payments are in fact in consideration for the lease and are in excess 

of the damages suffered by the lessor as a result of the lessee's breach. 

The last sentence of Section 3326 is probably unnecessary. The Freedman 

and Caplan cases are based on the provisions of the code prohibiting for­

feitures. These rules are applied despite contrary provisions in contracts. 

Nonetheless, the sentence is included to make it clear that the provisions 

of this section may not be avoided by the addition to leases of provisions 

11aiving rights under this section. 

Section 3326 will change the California law. Under the existing 

California law the right of a lessee to recover an advance payment depends 

on whether the advance payment is designated a security deposit (lessee may 

recover), liquidated damages (lessee may recover), an advance payment of 

rental (lessee may not recover), or a bonus or consideration for the execution 

of the lease (lessee may not recover). Compare \'!arming v. Shapiro, u8 Cal. 

App.2d 72, 257 P.2d 74 (1953)($12,000 forfeited because deSignated as both 

a bonus and an advance payment of rental) with Thompson v. Swiryn, 95 Cal. 

App.2d 619, 213 P.2d 740 (1950)(advance payment of $2,800 held recoverable 

as a security deposit). See discussions in Joffe, Remedies of California 

Landlord upon Abandonment by Lessee, 35 SO. CAL. L. REV. 34, 44 (1961) and 

Note, 26 CAL. L. REV. 385 (1938). See also Section 3324 and the COlllIIlent to 

that section. 
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§ 3327. Unlawful detainer actions 

3327. (a) Nothing in this article affects the provisions 

Of (;tl .. p~eI' 4 (comnencing with Section 1159) of Title 3 of Part 3 

of the Code of Civil Procedure, relating to actions ~or unlawful 

detainer, forcible entry, and forcible detainer. 

(b) The bringing of an action under the provisions of Chapter 

4 (commencing with Section 1159) of Title 3 of Part 3 of the Code 

of Civil Procedure does not affect the ri£tt to bring a separate 

action to recover the damages specified in this article; but there 

shall be no recovery of damages in the sUbsequent action for any detriment 

for which a cle10 for daooges was made and determined on the merits in 

the previous acti~n. 

Comment. Section 3327 is designed to clarity the relationship between 

this article and the chapter of the Code of Civil Procedure relating to 

actions for unla~~ detainer, forcible entry, and forcible detainer. The 

actions provided for in the Code of Civil Procedure are designed to provide 

a summary method of recovering possession of property. Those actio~s may 

be used by a lessor whose defaulting lessee refuses to vacate the property 

after tel-.mination of the lease. 

Section 3327 provides that the fact that a lessor has recovered po~session 

of the pr~erty by an unlawful detainer action does not preclude the brinEring 

of a later action to recover the damages to which he is entitled under this 

article. S~me of the incidental damages to which the lessor is entitled may 

be recovered in either the unlauful detainer action or in an action to recover 

C' the damages specified here. Under Section 3327, such damages may be 

recovered in either action; but the lessor is entitled to but one deter-

ruination of the merits of a damages claD" for any particular detriment. 
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SEC. LO. section 3308 of the Civil Code is repealed. 

c 

exerci~e-the-remedy-herein~bove-permittcd-~ha~-bc-binding-ttpon-h1m-and 

to-rentnl-or-damnges-for-bre~ch-of-tho-covenant-to-pay-snch-rent-or-chnrges 

accrning-snb~eqnent-to-tho-timo-of-=noh-termin~tion.--~e-parti~-to-cnoh 

lonse~ny-fnrthor-agrec-therein-that-~~lcs~-thc--rcmedy-provided-by-this 

seotion-is-cxeroiscd-by-the-lossor-wtth±n-a-spcc±ficd-timc-the-right-thereto 

shnli-bc-barred. 

Comnent. Section 3308 is repealed beca.use it is unnecessary. The remedy , 

C
;,. that Secti:m 3308 sta'ces may be pr~vided in a lease is made the general rule, whether 

+b .' ~f the remainder of the statute. or not provided in the lease, unde~ v.e ~rov~sl~ns 
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SEC, 11. Section 3387.5 is added to the Civil Code, to read: 

3387.5. (a) A lease may be specifically enforced by any 

party, or assignee of a party, to the lease when: 

(1) The lease provides for the transfer to the lessee at 

the termination of the term of the lease of title to buildings or 

other improvements affixed by the lessor to the leased property; or 

(2) The lease contains an option which the lessee may exercise 

at the termination of the lease to acquire title to buildings or 

other improvements affixed by the lessor to the leased property. 

(b) Nothing in this section affects the right to obtain 

specific or preventive relief in any other case where such relief 

is appropriate. 

Comment. Under the existing California law, if a lessee defaults in 

the payment of rent, abandons the property, or otherwise breaches the lease, 

the lessor may refuse to terminate the lease and may sue to collect the 

rental installments as they accrue. Because -~he lessee t s obligation under a 

lease has been, in effect, srecifically enforceable through a series of actions, 

leases have been utilized by public entities to finance the construction of 

public improvements. The lessor constructs the improvement to the specifications 

of the public entity-lessee, leases the property as improved to the public 

entity, and at the end of the term of the lease all interest in the property and 

the improvement vests in the public entity. See,.':.!£.!.. Dean v. !Cuchel, 35 

Cal.2d 444, 218 P.2d 521 (1950); City of Los Angeles v. Offner, 19 Cal.2d 483, 

122 P.2d 14 (1942). SJmetimes the public entity's right to acquire the property 
t---
"- or the improvement is abs·~lute under the terms of the agreement, sometimes it 

depends on the exercise of an option. In either event, this system of 
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financing public improvements Hauld be seriously jeopardized if upon 

repudiation of the lease by the lessee the lessor's only right were the 

right to recover damages measured by the di:fferonoG hpt.w<>p.n the worth of 

the rel!:aining rentals due under t.he lense and the rental value of the 

property. See Section 3320. 

Section 3387.5 has been added to the Civil Code, therefore, to make it 

abundantly clear that a lease is specifically enforceable if it provides 

for the transfer of improvements constructed on the leased property to the 

lessee at the termination of the lease. Under Sect~on 3367.5, it will be 

clear that a lessee may not avoid his obligation to pay the lessor the full 

amount due under the lease by abandoning the leased property and repudiating 

the lease. 

Although Section 3387.5 may not be necessary inasmuch as agreements for 

the transfer of interests in real property are generally specifically 

enforceable, Section 3387.5 will avoid any uncertainty concerning the nature 

of the obligations that are assumed by the parties when entering into 

lease-purchase agreements. 

-39-

~-



C SEC.:\2. Secti:m 1171! of the Code of Civil Procedure is amended to read: 
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1174. If upon th':! trial, the verdict of the jury, or, if the 

case be tried without a jury, the findings of the court be in favor of 

the plaintiff and ac:ainst the defendant, judgment shall be entered for 

the restitutiolJ. of the pr'=nUses; and if the proceedings be for an 

unlawfUl detainer after neglect, or failure to perform the conditions 

or covenants of the lease or agreement under which the property is held, 

or after default in the :Paym'~nt of rent, the judgment shall also 

declare the forfeiture of such lease or agrce~ent ~f-tHe-Eet~@e 

;r,'Q'IwiwQ.-PO' -gQQt;'QR-U6i-Qf - :i;ae -eaGe - states·· 10m. -eleetiaa- 9t'-tke 

iaRQ.1QFQ.-ta-GQeia~-tRe·faFfQitYFe-tR9=~9fJ--pyt-if··syeR-E9tiee-ageA 

RQt-aQ-state-syeR-eleetiali,-tRg-lease-e~-agEeeaeEt-eRall-Eat-he 

fe!'fe;ii;ea • 

The jury or the court, if the proceedings be tried without a jury, 

shall also assess the damages occasioned to the plaintiff by any 

forcible entry, or by any forcible or un1al1f'u1 detainer, alleged in the 

complaint and proved on thc trial, and find the amount of any rent due, 

if the alleged un1a,.;ful detainer be after default in the payment of rent. 

Judgment against the defendant guilty of the forcible entrJ, or the 

forcible or unlmTful detainer, may be en-cel"2d in the discretion of the 

court either for the amount of the damages and the rent found due, or 

for three times the amount so found. 

When the proceeding is for an unlawful detainer Fifter default in 

the payment of rent, a.~d the lease or agreement under which th~ rent is 

payable has not by its terms expired, and the notice required by Section 

1161 has not stated the election of the landlord to declare the for-

feiture thereof, t~1e court may, and, if the lease or agreement is in 
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writing, is ror a term or more than one year, and does not contain 

a rorleiture clause, shall order that execution upon the judgment 

shall not be issued until the expir~tion or rive days arter the entry 

or the judgment, within which time the tenant, or any subtenant, or 

any mortgagee or the term, or any other party interested in its 

continuance, may pay into the cour1; ror the landlord, the amount 

round due as rent, with interest thereon, and the amount or the damages 

round by the jury or the court for the unlawrul detainer, and the costs 

of the proceedings, and thereupon the judgment shall be satisfied and 

the tenant be restored to his estate. 

But ir payment as here provided be not made within five days, 

the judgment ma.y be eDrorced ror its rull amount, and ror the possession, 

or the premises. In all other cases the judgment may be en:f'orced 

immediately. 

Comment. The language deleted :from Section ll74 was added to permit a 

lessor to evict a deraulting lessee and relet the pro-mises without rorleiting 

his right to look to the lessee ror any resulting dericiencies in the accruing 

rentals. Under the pre-existing law, a lessor whose lessee deraulted in the 

payment or rent had to choose between suing the lessee rrcm time to time to 

collect the accruing rentals and c~pletely terminating the lease and the 

lessee's obligation to pay any more rent. Costello v. Martin Bros., 74 Cal. 

App. 782, 786, 241 Pac. 588 (1925). 

Inasmuch as Civil Code Section 1953.5 permits a lessor to terminate 

a lease without rorreiting his right to damages ror the loss or the ruture 

rentals due under the lease, the deleted language is no longer necessary. 

-------
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SEC. 13. This act does not apply to any lease executed 

before the effective date of this act. 

c 

c 
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