Fhk 5/21/66
Memorandum 66-23

Subject: Study 44 - The Fictitious Name Statute

Attached to this memorandum are two coples of a Tentative Recommenda-
tion relating to & Fictitious Name Statute., Please mark any revisicas you
belleve shonld be made on one copy and return it to the staff at the May
28 meeting. We hope to be able to distribute the Tentative Recommendation
for comrents after the meeting.

At the meeting, we plan’ to go through the proposed legielation
section by section.

Section 1 (Repeals existing fictitious name statute)

Approved at prior meeting {May 5-T).

Section 17900

Approved at prior meeting.

Section 17901

Subdivision {a) approved at prior meeting.
Subdivieion (b) added to define term used in various sectlons of
the statute.

Section 17902

This section bhas been substantiamlly revised in form but not changed
in substance. This section, together with Section 17906 (expiration ofis
certificate), reflects the substance of the decislons made at the prior
meeting.

Sectlion 17903

Approved at prior meeting.

Section 1790L

Approved at prior meeting, except that "if the person has a place
of business in this state" is added at the beginning of subdivision (b).
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Sectlion 17305

Approved in substance at prior meeting. Exact language not
approved.

Seetion 17906

This section has been substantially revised in form, but
this section (together with Section 17902(b)) reflects the substance
of the decislons made at the prior meeting.

Section 17907

Approved at prior meeting except that a specific reference to
“"under subdivision {a) of Section 17906" has been added.

Section 17908

Approved at prior meeting except that subdivision (e) has
been revised to pick up the procedure preseribed in Seetion 17905
rather than duplicating the provisions of that section in subdivision
(c)
Section 17909

Approved at prior meeting except for the following:

(1) The address of the principal place of business is required
to be entered in the register.

(2) The date the certificate was filed is required to be
entered in the register.

(3) The specific reference to the appropriate subdivisions of
Section 17906 has been inserted and the date of expiration is to be
entered in the register.

Section 17910

Subdivision {a) iz new.
Subdivielon (b) was approved in substance at the prior meeting.

-



Section 17911

Approved in substance at prior meeting.

Section 17912

Subdivision (&) has been amended to make it clear that the
penalty will apply only to = violation of Section 17902.that
requires a fictitious name certificate to be filed. BSection 17902
is the only section that requires a registrant to do anything.

Subdivision (b) includes a provision that a person who fails
to comply with Section 17902 within 40 days after being convicted
of violating that section is guilty of a misdemeancr punishable
by & fine of not more than $500. Such & provision is necessary to
avoid meking & conviction under Section 17912 the equivalent of
selling a licence to operate in & fictitious name without having
to file &8 fictitious name certificate. ‘A higher penalty is pre-
seribed for this viclation since the person would be willfully
viclating the statute.

Sections 3, 4, 5, and 6

Approved at prior meeting.

Section 7 {adda Govermment Code Section 12193.5)

We have reduced the fee for filing and Indexing a certificate
of abandorment of use of a fictitious name to §2 (we ilncreased the
fee for filing s fictitious name certificate to $3 to provide
money to cover the cost of mailing the notice of expiration).

We have revised the section to indicate that the fee covers
the cost not only of filing and indéxing the fictitious name
certificate but alsc the coet of meiling notice of expiration of

the certificate.
w3

+
4 -



Section 8
Approved at prior meeting.

Respectfully submittied,

John L. EReeve
Junior Counsel



Revised liay 21, 1956

IEITATIVE ELCCERELDATICH
of the
CALIFCRINTA 1AW FEVISION COMISSIOW
relating o
THE FICTITIOUS NAME STATUTE

The Fictitious Name Statute--Civil Code Sections 2UE6-24Tl.-provides
that every person or partnership transacting business in a fictitious name,
or a designation not showing the nemes of the persons interested as partners
in the business, must file a certificate with the clerk of the county in
which the principal place of business is located and must subsequently have
the certificate published in a newspaper once a week for four successive
weeks., The certificate must show the name and place of residence of the
person or partners transacting business in the fictitious name. A new
certificate must be filed and published on each change in the menmbership
of such a partnership. The county clerk is required to record the
information contained in the certificates filed with him in a register
maintained for that purpose, I a person fails to file and publish a
certificate of fictitious name as required by the statute, he may not
maintain any action on a coniract made or & transaction had in a fictitious
name until the fictitious name certificate has been filed and published.®

The courts have sald that the purpose of the Fictitious Name Statute

is to prevent fraudulent trading by providing a source--the county clerk's

#*Compliance with the Fictitious Name Statute is a prerequisite to cbtaining
a license as a real estate broker or salesman (Business and Professions
Code Section 10159.5), mineral, oil, and gas broker or salesman (Business
and Professions Code Section 10522.5), or check seller and casher
(Financial Code Section 12300.2).
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register--from which persons can learn with whom they are trading., Thers
are, however, several deficiencies in the statute that prevent it from
Tully serving the purpose for which it was created. To remedy these

deficiencies, the Commission recommends a revision {discussed in detail

below) of the statute that will (1) noke its provisions applicable to

individuals, partnerships, and corporations regularly doing business in

the state under fictitious names, (2) nake compliance with the statute

less onerous Lo businesses that are subject 2 its terms, (3) provide a

nore effective penaley for foilure 5 copply with the

statute, (4) make the registered information concerning fictitious names more
accessible to the public, and (5) facilitate the administration of the statute

by the public officials who are concerned therewith.

Persons subject to the stotute

The existing California law does not apply to all persons doing business
in California under a fictitious name. Civil Code Section 2467 expressly
eXempts commercial and banking partnerships which are established and
transacting business in a place without the United States, and the courts
have construed the filing requirements of the act to exempt any person who

does not maintain a place of business within the state, Moon v. Martin,

185 cal. 361, 197 Pac, 77 {1921).

The Commission recommends elimination of the provision that excuses
commercial and banking partnerships, which are established and transacting
business in a place without the United States, from filing fictitious name
certificates. This provision was enacted in 1872 and has remained in the
code since that time with only a minor modification in 1873. It was
based on a similar provision of the New York law. See the note to Section

2467 in 2 HAMMOND & BURCH, CAL. CIVIL CODE ANNOTATED 109 (1872).
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The reference to banking partnerships is now obsolete since only a
corporation may carry on the business of banking in California. CAL,
FIN, CODE § 102. Foreign commercial partnerships should be required to
comply with the Fictitious I'ame Statute since persons in California normally
would have a more difficult time obtaining information concerning foreign
partrnerships than in obtaining information concerning local business
enterprises. Since both foreign and domestic business enterprises would
be treated equally, there would be no discrimination against foreign commerce, 5
Cnly a few states have a similar provision and Wew York no longer has such
an exception. See N.Y, PEMAL CODE § 4h0.

The Commission also recommends that the Fictitious Ilcre Statute be
extended to cover perscns who are regularly doing business in California but have
no established place of business within the state, The need for California
residents to be able to dlscover the identity of such persons seems at i
least as great, if not greater, as is their need to be cble to discover the

identity of persons doing business from a fixed locetion within the state.

Publication and filing reguirements

The existing California law requires a person who is subject to its
terms to file a fictitious name certificate with the county clerk of the
county in which he maintains his principal place of business. Thereafter, E
he must publish the certificate in a newspaper once a week for four
successive weeks.

The publication requirement is undéuly burdensome and expensive, This
is particularly true for large partnerships and associations (which are
treated as partnerships for liabllity purposes) vhose mewbership changes
frequently, for the filing and publication requirements must be met each

time the membership of the organization changes.
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Since the fictitious name certificate must be filed with the county
clerk and maintained by him in a fictitious name register, no purpose is
served by the publication reguirement that can justify the expense of
publication. Many credit agencies that make exXtensive use of the fictitious
name certificates have informed the Commission thait they do not feel that
the publication requirement serves a useful purpose. Similar reports have been
received from verious public officials whose agencies frequently use the

fictitious name registers for investigative purposes. Accordingly, the
Cormission reeormends that the publication requirement be eliminated.
The Commissisn recommends that the statute require a persin

who has a place of business vithin this state to file o

fictitious name certificate with the Secretary of State as well as with the
county clerk in the county of the person's principal place of business.
There is precedent in other jurisdictions for this type of dual filing
requirement. The filing with the Secretary of State will make it easier for
persons outside California and persons in counties other than the county
of the principal place of business to cbtain the information contained in
the fictitious name certificates. ZRetaining the filing on the county level
will eontinue to faeilitate use of the fictitious name registers by the
persons who use them the most,

If a person does not have a place of business within this state, he
should he required to file his certificate only with the Secretary of State.
Under present law, the statute does not apply to persons who do not have a

place of business within the state. Moon v, Martin, 185 Cal. 361, 197 Pac.

77 (1921). The requirement of filing with the Secretary of Stateé will end the

exXemption now provided to such persens, and will thus ensble California
residents to determine the identity of all persons renularly dsing business

in C-lifornia under Tietit ' ous names.



Penalty for nonccompliance

Under existing California law, the only sanction for failing to file
a certificate of fictitious name as required by the statute is thet no
action may be “maintaiﬁed“ on a contract made or a transaction hed in a
fictitious name untll the fictitious name certificate has been filed
and published. The courts have interpreted this sanction to mean that
such an action may be commenced even 1f no fictitious name certificate
has been filed and published; tut, if the defendant objects to the failure
to comply with the Fictitious Meme Statute, the action will be abated
until the eertificate has been filed and published. If the defendant
fails to object either by answer or by demurrer, his objection is waived
gnd the action may proceed despite the plaintiff's failure to comply
with the statute.

The sanction now provided for failure to file a fictitious name
certificate fails to assure that Information as to the identity of a

person using a fictitious name will be available in the type of case where

it is most needed, i.e.,, where a person has a claim against a business
operating under a fietitious name and needs to know who the persom  or persons
are who are conducting that business.

Accordingly, the Commission recammends the repeal of the sanction now
provided, Instead, the Commission recommends that failurer to file a
fictitious name certificate within the time alloted and in the manner pre-
seribed by the Fictitious Name Statute be made a misdemesancr punishable by
a fine not to exceed $300. If a person fails to comply with the Fictitious
Name Statute within 40 days after being convicted of violating the statute,
he would be guilty of another misdemeanor that would be punishable by &
fine not to exceed $500, Failure to comply with the Fictitious Name Statute
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would not, however, void or malke unhenforceablz any transaction entered

into by a person while he was not in compliance with the statute,

Maintenance of fictitious name records

AG the present time, the county clerks! records contain thousands of
obsolete fictitious name certificates. In the future the number of cbsolete
certificates will increase for the existing statute provides no system
for elimingting the cbsolete records. In 1965, the county clerks introduced
a bill in the Legislature that would have permitted them to destroy cbsalete
fictitious name certificates., The bill received favorable action from both
the originel Assembly and Senate committees to which it was referred, but
the bill was sidetracked when combined with several other bills relating
to fees.

The Commission has concluded that provision should be made for deter-

mining when a fictiticus name certificate beccmes obsolete and for destroying

or otherwise removing the obsolete certificates from the files of th;'
Secretary of State and the county clerks. lccordingly, the Cormission
recorrends that a fictitious name certificate should expire ten years after
it is filed if it has not expired previously. It should also explre if a
certificate of abandomment of the fictitious name is filéd by the registrant
or if the registrant files a nev fictitious name certificate to supersede the
former one. After tenh years, after the filing of a new certificate or after
the filing of a certificate of abandorment of fictitious name, the Secretary
of State and the county clerk would be authorized t> remove the Ffictitious
name certificate from their files apd destroy or otherwise dispose of it.

5 rzeord of the destrsyed certificate weould gtill be sveiloble in the
fictitious nare registers and the Secretary of State and the 'eounty clerks

would te required to enter the fact:of cxpirction in.the reglster.
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for .'..'L:\..L-J.V\:ﬁ date

The Commission recommends that the operative¥ date of its proposed
statute be deferred until January 1, 1968, to permit those persons who
must comply with it a reasonable time in which to familiarize themselves
with the new reguirements, All persons, including those who are in
compliance with Civil Code Sections 2466-2471, would become subject to the
act on this date. However, a person would be permitted to file a
a certiflcate in corpliznes with tne new act ot euy tims after the effective
date of the act and the ceriificate so filed would be deemed to have been

filed on January 1, 1968.

Recodification of statute

The provisions governing the use of fictitious names are a type of
businesa regulation eand are somewhat analogous to licensing provisions. The
present location of the Flctitious Mame Statute in the Civil Code in the
Title on "Partnerships” under the Part dealing with "Obligations Arising From
Particular Tremsacticns” is an - inappropriate location for this statute. The
Fictitious Name Statute deals with corporations and individuals as well as
with partnerships. Furthermore, the sections governing partnerships which
were once located in the (ivil Code are now mostly located in other codes.

The Commission recommends that the provisions dealing with fictitious names
be moved to Part 3 of Division 7 of the BRusiness and Professions Code which
prescribes "General Business Regulations" relating to "Representations to
the Public.” Sections 2L66-247L of the Civil Code which now govern the use

of fictitious names would be superseded and should be repealed.

*7t should be noted that the effective date of an act normally is 91
days after the adjourrment of the Legislature that passed the act; the
operative date of an act is the date on which the act will begin to be
applied to and enforced against the persons to whom the law applies.
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Miscellaneous revisions

In addition to the changes discussed above, the Commission recommends
several other technical, nonsubstantive changes in the interest of clarity.

These changes are indicated in the Comments to the statutory provisions that

follow this reccommendation.

The Commission's recommendations would be effectuated by the enactument

of the following measure:



()

)

An act to repeal Chapter 2 (commencing with Section 2M66) of Title 10

of Part & of Division 3 of the Civil Code and o add Chapter 5

(commencing with Section 17000) ta Part 5 of Division 7 of, and

to amend Sections 10159.5 and 10522.% »f, the Business and’

Professions Code and to amend Section 12300.2 of the Financial Code,

and to amend Section 26848 of, and to add Section 12193.5 to, the

Government Code, relating to fictitious names.

The people of the State of California to enact as follows:

SECTION 1. Chapter 2 (commencing with Seciion 2466) of Title

10 of Part b of Division 3 of the Civil Code is repealed.

Corment, This chapter, consisting of Sections 2u66-2471, is superseded
by Chapter 5 (commencing with Section 17900) of Part 3 of Division 7 of the
Pusiness and Professions Code {added in this lentative recomuendation).

Note. The sections to be repealed read as l{ollows:

§ 2466, [User of fictitious name to file and publish certificate:
Contents: AMdavit of publication] Ixcept as otherwise Pre-
vided in the next seetion every person. transacting business in ﬂ_:'::
‘Gtate under a fietitiows name and every partnership iransacting
business in this State under a fietitious name, or a designation

ot showing the names of the persons intarested as partners in
cuch business, must file with the glerk of the county in which his
or its prineipal place of business ix situated, a certificate sub-
ceribed and acknowledged in the manner provided in Scetion 2—16§
of the Civil Code, stating that name ip fall and the placs of resi-
Jdenee of such person and stating the names o full of all the mem-
bers of snek partnership and their piaces of residence.

Such subseribed and acknowledged certificate must be published
swhseuent to the filing theveof with the ecounty clerk yuwsuant
1o Government Code Scetion 4064, in a newspaper published in the
county, if theve bo one, and if there be mone in such eounty, then
in 5 newspaper in an adjeining county. An affidavit showing the
publieation of such certifieate as in this scetion provided shall be
filed with the county clerk within 30 days after the completion
of such publication, but in no event shall stich publication be made
orior to the filing of such certificate with the eounty elork.

§2467, [Exception: Foreign commercial or banking partner-
ghip.] A comuercial or banlting partnership, established and
_{ransacting business in a place without the Unpited States, may,
without filing the certificate or making the publication preseribed
in the last seetion, use in this state the partnership name used by
it there, although it be fletitious, or do not show the names of

the persons interested as partpers in such business.
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52468, [Sizning snd acdmowledgment of certificate: Time for
fiing ard publication: Action not malntainable until certificate
filed.] The sertificate filed with the clerk as provided in Seetion
2466 must be signed by the person thevein veferred to, or by
the partners, 25 the case may be, and acknowiedged hefore zome
officer, authorized ic take the acknowledament of conveyaneeos
of real property, by personally appearing before such officer
notwithstanding the provisions of Scetion 1195 of the Civil
Code, Where a4 lLusiness is hareafter commonced by o person
ander a fietitions name 6r o partnership is hereafter formed,
the eertificate must be filed and the publication designsted in
that seetion must bo made within one month sfter the commence-
ment of such business, or after the formation of the partnership,
or within sne month from the time designated in the agreemant
of its members for the commencement of the partnership. Where
the business has heen heretofore conducted under a fletitious
name or where the parinership has been horatofore formed, the
certificate must be filed and the publicetion mwade within six
months ufter the passage of this act. No person doing business
under a fie(iticus name, or his assignce or assignees, nor any
persons doing buginess ks partners contrary to the provisions of
this article, or their assignee or assignees, ghall mainiain any
aetion upon oc on aecount of any contract or eontracis made, or
tranaactions had, under sueh fictitions name, or in their partner-
«l:ip name, in any court of thisx Stafe until the certifieate has
hean filed and the publication har been marde as herein reanived,

§ 2460, [New certificates on change of partner,] On everr
change in the members of a paktnership transacting business in
this state wnder g fielitions name, or a designation which daes
not show the names of the persons interested as partners in its
bmisiness, oxcept in the ecases mentioned in seetion twenty-funr
hundred and sixty-seven, a new eeriifieate must he filed with the
eounty clerk, snd a new publication wode as required by this
drtiele on the formation of such partnership,

§2469.3. [Certificate of cessation of doing businsss nnder
fietitions name: Filing and publication: Afidavit of publication.]
Every person and every parinership transacting business in
this State under a fletitions name, or desipnntion not showing
the names of the persons interested s paitners it smel bush
ness, who has filed o certifiente snd enused the publication ond
filing of the affidavit ¢f publication thereol acending 1o the
nrovisions of this chapter, may, upon ceesing to nse that name,
file a eertificate of abandonment of name, stating the nawme in
full and the place of residenee ol sueh person, snd stating
the names in Tull of &ll the members of such parinership and
thoir places of residence. Suel certifientc shall Lo signed by the
persan therein referred to, or by one or more of the partners, as
the ease may he. ’ '

Such certificate must he published purstant to Covernment
Code Seetion 6064, in a newspaper published in the county, if
there be one, and if there be none in sueh conniy, then ir a
newspaper in an adjoining comnty, An affidawit shewing the
pubiieation of such certificate shall he filed subsoquent to the
eertifizate with the eonnty clerk within 30 faws after the epn-
pletion of sueh pablieation.
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§2470. [Register of fictitions names: Entry of abandonment
of fictitions name.] Bvery county clerl munt keep a register of
the names of firms and persens mentioned in the certificntos fHied
with kim pursuant to this artiele, entering in alphabetieal order
the name of every sueh person whe does basiness under n fioth
tions name, and the fictitions name, and the pame of avery such
parinership, and of each partner therein.

Upon the abandonment of the use of & fietitions name, the elerk -

shall enter the fact of abandonment in the register.

§2471. Certified coples of register, and proof of publication,
to be evidence. Copies of the entries of a eccunty elerk, as herein
derected, when certified by him, and affidavits of publication, as
herein directed, made by the printer, publisher, or chief elerk of
a nowspaper, are presumptive evidence of the faets therein stated.
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SEC, 2. Chapter 5 {ccrmencing with Secticn 17500) is added to

Part 3 of Division 7 of the Bueinese and Profesgsions Code, to read:
CHAPTER 5. FICTITIOUS MAMES

17900, "Fiectitious nare" defired

17900, As used in this chapter, "fictiticus nere" recns: .

{a) In the case.of an individual, a nsme which does not include
the surname of the individual.

(b} In the case of a partnership, & name which does not include
the surnames of all the mewbers of the partnership.

{(c) In the case of a corporation, a name other than its corporate
name as set out in its articles of incorporation.
Corment. Section 17900 codifies the definition of "fictitious name"

developed by the courts in interpreting Civil Code Section 2466 (superseded

by this chapter). See Vagin v, Brown, 63 Cal. Aipp.2d 504, 146 P.2d 923 (194h)

" (indivigual); Andrews v. Gliclk, 205 Cal, 699, 272 Pac, 587 {1928)(partnership);

Berg Metals Corp. v. Wilson, 170 Cal. App.2d 559, 339 P.2d 869 (1959)

(corporation).
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17901, "Person" and "registrant” defined

17901. As used in this chapter:
(a) "Person" means an individual, partnership, or corporation.,
{(b) T"Registrant" means a person who is filing or has filed a

fictitious name certificate.

Corment., These definitions are designed to eliminate needless

repetition in the rest of the statute.
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17902, Person transacting business in fictitious name to file certificate

17902, Every person who regularly transacts business in this
state under a fictitious name shall:

(a) File the fictiticue neme certificate in acccrdance with this
chapter not later than LO days from the time he commences to transact
businesgs in this state under a filctitious name; and

{(b) File a new fictitious name certificate in accordance with
this chapter on or before the date of expiration of his fictitious
name certificate,

Comment, Seetion 17902 requires every individual, partnership, and
corporation that -regularly transacts business in this state In a fictitious
name to file a fictiticus name certificate. Ths language of the section--
"person who regularly transacts business in this state'--excludes from the
coverage of the statute any person who only occagiocnally transacte business
in Cdal ifornia.

Section 17902 continues a reguirement that has been contained in the
California law since 1872, However, to exemptions from the certificate filing
requirement that were recognized under prior law are not continued: CIVIL
CODE § 2467 (superseded by this chepter)(commercial or banking partnership -

established and transacting business in a foreign country)}; Moon v. Martin,

185 Cal. 361, 197 Pac. 77 (1921)(person not maintaining a place of business
in this state),

The 40-day period provided for filing the initial fictitious name
certificate conforms to the 40-day pericd provided in Corporations Code
Section 15700 for the designation of an agent to receive service of process
on behalf of a foreign partnership.

See Section 17906 and the Comment thereto for a deseription of the

eircumstances under which a fictiticus name certificate explres.
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17903, Place where certificate to be filed

17903. (a) A person having a place of business
within this state shall file his fictitious name certificate with
the Secretary of State and with the county clerk of the county in
which his prinecipal place of business in thils state is located.

(b) A person who does not have a place of business located
within this state shall file his certificate with the Secretary of

State,

Comment. Secticn 17SC3 retains prior law to the extent that it
requires a fictitious name certificate to be filed with the appropriate county
clerk. The requirement that a fictitious name certificate be filed with the
Secretary of State is new. This additional filing is required so that one
roster listing all persons transacting business under fictitious names in this
state can be compiled. Such a roster will make it easier for persons who do not

reside in the county of the principal place of business of the person f£iling
the certificate to obtain the information contained in the fictitious rame
certificate,
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17904, Form of certificate

17904, The fictitious name certificate shall be on a form
prescribed by the Secretary of State and shall include:
(a) The fictitious name being used or 'to be used, by the person.
(b) If the person has a place of business in this state, the
complete address of his principal plece of business in this state.
(¢) In the case of an individual registrant, the full name and
coriplete residence address of the individual.
(d) In the case of a partnership registrant, the full names and
complete residence addresses of all the members of the partnership.
(e) In the case of a corporate registrant, the name of the
corporation as set out in its articles of incorporation.,
(f) The name of the person to whom, and the address to which,
the Sccretary of State i to mail the notice required by Sesction L7907,
Comment. Subdivisions {a), (c¢), and (d) of Szction 17904 restate
the substance of prior law. Although the information required by subdivisgions
(bl and {e) was not explicitly required by the statutes superseded by this
chgpter, the requirements of these subdivisions conform t2 the generally

prevailing practice under the prior law.

The information required by subdivision (f) is needed to enable the
Secretary of State to mail a notice of expiration of the certificate. GSee
Section 17907. Although a person is not required to file a new certifilcate
vhen there is a change in the person to whom or the address to which the
notice of expiration is to be sent, he may do so if he wishes. BSee

Section 17906{e) and the Corment thereto.
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17C05, Hxecution of certificate

17905, (a) The fictitious name certificate shall be signed,
verified under penalty of perjury, and acknowledged:

{1} In the case of an individual registrant, by the individual.

(2} In the case of a partnership, by twd or more members of the
partnership.

(3) In the case of a corporaticn, by two or more of the officers
of the corporation.

{b)} Each person aclnowledging the certificate shall do so before
an officer who is authorized to take the acknowledgement of conveyances
of real property and shall personally appear before such officer,
Corment., Secticn 17905 continues the requirement of prior law that

the fictitios name certificate be acknowledged, CIVIL COLE § 2468 (super=
seded by this chapter). The verification requirement is new and is ineluded
primarily to prevent a person from executing a false certificate that names
as a partner a person who has no interest in the partnarship filing the
certificate,

This section changes priocr law in that it requires that a fietitious
nepe certificate be executed by two or more, rather than all, of the members
of the partnership. The section also prescribes the persons who may execute
the certificate on behalf of ao corporation, a matter that was not covered

by prior law.
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17906, Expiration of certificate

17906. (a) Unless the certificate expires earlier under subdivision
(b), (e}, {(d), (e}, or (f), a fictitious name certificate expires ten
years from January 1 of the year following the date it was filed in the
office of the Secretary of State.

(b) If a fictitious name certificate states the registrant's
principal place of businzss within this state, the fictitiocus name
certificate expires N0 days after a change in the address of the principal
place of business in this state, If a fictitious name certificate does
not state the registrant's principal place of business within this
state, the fictitious name certificate expires L0 days after the
regigtrant acquires a place of business within this state.

(e} A fictitious name certificate that has been filed by &
partnership expires 40 days after a change in the membership of the
partnership.

(d) A fictitious name certificate that has been filed by a
corporation expires 40 days after a change in the name of the corporation

as set out in its articles of incorporation.

(e) A fictitious name certificate expires upon the filing of a new
fictitisus name certificate by the sarme regisirant for use of the seane
fictitiocus nane.

(£} A fictitious name certificate expires when the registrant
files a certificate of abandorment of the fictitious name described
in his fictitious name certificate.
Corment. Section 17906 is designed to insure that the information
contained in the fictiticus name registers (see Section 17909) is kept
current and to provide a means whereby = -the coulty clerk and the Secretary

of State can dispose of obsclete certificates in their files {see Section

17910) . -18-




Subdivision (a). Under prior law, a fictitious name certificate never

expired unless there was a change in the membership of the partnership or a
certificate of abandorment of use of the fictitious name was filed and
published, Subdivision {2) provides for the expiration of a fictitious

nane certificate after approximately ten years {unless prior to that time
one of the circumstances listed in subdivision (b), (), (4), (e}, or (f)
occurs), Thus, it is unnecessary under Section 17906 to retain obsclete
certificates for an unlimited period as under the former law, MNo certificate
need be retained for more than ten years from the January 1 following the
date the certificate was filed, BSee Section 17910,

Subdivision (b). Under prior law, a new certificate was not required to

be filed when there was a change in the address of the registrant's principal
place of business, However, to insure that the register of fietitious names
will contain current information concerning the registrant's principsal place
of business in this state, subdivision (b) reguires that a new certificate

be filed when either the registrant changes his principal place of business
in this state or, in & case where he had none previously, the registrant
acquires a place of business in this state.

Subdivision {c}. This subdivision, together with Section 17902(b),

continues the requirement of priocr law that a new certificate be filed upon
any change in the membership of a partnership. See CIVIL CODE § 2469
{superseded by this chapter).

Subdivision (d). Section 17902(d)} requires a corporation to file a new

fictitious name certificate if it continues to regularly transact business
under a fictitious name after = change in its true corporate name. Whether

a new certificate was required in this case under prior law was uncertain.
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Subdivision (2). Subdivisions (a)} through {(d) describe the circumstances

under which a person who has filed a fietitious name certificate is required
to file a new certificate in order to comply with the provisions of Section
17902(b). Even when not required to do so, however, a person may file a
new certificate at any time. In this manner, he may change the name or
address of the person to whon the expiration ncotice is to be sent under
Section 17907. And, in this manner, he may acquire a new ten-year life for
his certificate under subdivision (a). Subdivision (e) makes it clear that
the old certificate expires and may be destroyed as provided in Sectiocn
17910 whenever a person files a new certificate for use of the same
fictitious name.

Subdivision (f). Subdivision (£} makes it clear that a registrant is

ne longer in compliance with Section 17902 if he continues +o do business

under his fictitious name after filing a certificate of abandonment.
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17907, MNotice of expiration

17907. Between the first day of October and the first day of

Dacember irmediately proceding the explration of a fictitious name

certificate under subdivision (a) of Section 17906, the Secretary of

State shall mail a notice, indicating the date on which the certificate

will expire, to the perscn designated in the certificate to receive

such notice, Neither the fallure of the Sccretary of State to mail
the notice as provided in this section nor the failure of the notice

to reach the person to whon it was sent shall continue the fictitious

name certificate in effect after the date of its expiration. Neither

the gtate nor any officer or employee of the state is liable for damages
for failure to mail the notice as required by this section.

Comment, Section 17907 directs the Secretary of State to send an
expiration notice whenever his records indicate that a fictitious name
certificate is about to expire from lapse of time under the provisions of
subdivision (a) of Section 17906, Although the notice will be sent only
by the Secretary of State, the notice will apply to both the certifiecate on
file with the Secretary of State and the certificate on file with the county
clerk, The second sentence makes it clear that the requirement that notice
be sent is directory rather than mandatory. The last sentence makes it
clear that no tort liability will arise out of the negligence of the state
or one of its officers or ermployees in sending or failing to send the notice

ag required by this section,
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17908, Abandorment of use of fictitious name

17908, (a) A person who has filed a fictitious name certificate
may, upon ceasing to use that fictitious name, file a certificate of
abandorment of use of fictitious name. The certificate shall be
filed with the officzs with whom the fict tisus none cartificate -

wvas Filed,

(b) The certificate shall be on a form prescribed by the Secretary
of State and shall include:
(1) The fictitious name being abandoned,

(2) In the case of an individual who is abandoning the use of a
fictitious nore, the full nare and eirplete residence address of the

individual.
(3) In the case of a partnership that is abandoning the use of a

fictitious name, the full names and .complote residence addresses of all the
members of the partnership.

(4) In the case of a corporation waich is agbandoning the use of
g fictitious name, the name of the corporation as set out in its

articles of incorporation,.

{c) A certificate of abandomment of use of fictitious nane
shall be signed, verified, and acknowledged in the samne manner as
is prescribed in Section 17905,

Ccrrent. This section retolins the substonce of the prior law., See

givil Code Section 2469.1 (superseded by this chapter).
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17309, Registers of fictiticus nanes

179059, The Secretary of State and each county clerk shall
maintain a register of the fictitious names mentioned in the
certificates filed with him under this chapter. The fictitious
names shall be entered in the register in alphabetical order. The
address of the principal place of business in this state, if any,
and the name of the individual, or the names of the partners, or
the name of the corporaticn, as listed in the certificate, together
with the date the certificate was filed, shall be entered in the
regigter under the fictitious name of the business. Vhen a
certificate .has expired under subdivision:-{a), {e), or (f) of
Section 17906, the Secretary of State and the county clerk shall
enter that fact in the register together with the date of such
expiration.

Comment., This section retains and clarifies pricr law., See Ciwvil
Code Section 2470 (superseded by this chapter). The last sentence is
included to make certain that the fictitious name registers contain a
compleie record of the circumstances Justifying the destruction or removal
of obsolete fictiticus name certificates., See Section 17910,

See also Sections 17906 (expiration of certificate} and 17908

(certificate of abandorment of use of fictitious name).
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17910, Files of fictitious name certificates

17910. (a} The Secretary of State and each county clerk shall
place the fictitious name certificates filed with him in chronological
ocrder in files maintained for that purpese. The Secretary of State
nay, in lieu of retaining the original certificates, retain copies
thereof in accordance with Govermment Code Section 14756, A county
clerk may, in lieu of retaining the original certificates, retain copies
thereof in accordance with Govermment Code Section 26205,

(b} The Secretary of State and sach county clerk may remove
frcm the files of fictiticus name certificates and destroy or otherwise
dispose of a fictitilous name certificate if the fictitious name
certificate has expired under the provisions of subdivision (a),

(e}, or (f) of Section 17906,

Corment. Seetion 17510 reguires the Secretary of State and each county
clerk +o maintain, in addition to the fictitious name register prescribed
by Section 17909, a file containing the fictitlous name certificates in
the chronological order in which the certificates are filed with him., In
addition, the section provides the Secretary of State and each county clerk
with authority to purge their files of fictitious name certificates as the

certificates become obsolete., BSece also Section 17909 and the Cumment thereto,



17911l. Certified copy of fictitious name certificate

17911, (a) A copy of a fictitious name certificate filed with
the Secretary of State or a county clerk under this chapter, when
certified by the Secretary of State or county clerk, is prima facie
evidence of all of the following:

(1) The existence of the original fictitious name certificate,

{2) The execution of the certificate by each person by whonm it
purports to have been executed,

{3) The truth of the information listed in Section 1790k that is
gtated in the certificate,

{(p) The presumptions created by subdivision (a) are presunptions
affecting the burden of producing evidence,

Corment. Section 17911 restates the substance of Civil Code Section
2471 (superseded by Section 17911) and clarifies the presumptive effect
of a certified copy of a fictitiocus name certificate, See Evidence Code

Sections 601, 602, 603, and &0L,
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17912, Penalty for vislation oi chapler

17912, (a) Any person who regularly transacts business in this
state under a fictitious name and fails 4o comply with the require-
nents of Section 17902 is guilty of a nmisderieancr and, upon conviction,
shall ie fined not more than $300.

{v) Any person who, after being convicted of violating Section
17902, regularly transacts business in this state under a fictitious
name and fails to comply with the requirements of Section 17902 within
40 days after such conviction beccrmes final is girilty of o nisdenmeanor
and, ‘upon ccnvietion, shall be Tined not nore then $500. -

{c) ¥o contract or transaction is void or unenforceasble because
a party to the contract or transaction has violated this chapter,

(d} Wothing in this chapter prevents a person frcﬁ filing a
fictitious name certificate at any time after the time prescribed in
Section 17902 or in subdivision (b) of this section.

Corment. Section 17912 provides the only sancticn for failure to comply
with the reguirements of the Pictitious Name Statute, A person who does
not comply with the statute is guilty of a misdemeanor that is punishable
by a fine not to exceed $300., A person has 40 days after being convicted
under this section in which tc comply with the statute; if he then fails
to comply, he is gullty of ancther misdemeanor.

Subdivision {(c) makes ii{ clear that failure to comply with the
Fictiticus Name Statute has no effect on the validity of a contract or other
transaction,

Subdivision (4) permits a person to comply with the provisions of
this chapter at any time after the times prescribed in Section 17902 and
subdivision (b) of this section for complying with the statute., Such
compliance will not serve as a defense to prosecution for failure to ccrply
with the Fictitious Name Staiute in a timely mamner,
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SEC. 3. BSection 10159.5 of the Business and Professions Code
is amended to read:

10159.5. Every person epplying for a license under this chapter
who desires to have such license issued under a fictitious name shall
file with his application a certified copy of beth-the-endry-of-the
eeunty-eierk-and-the-affidarvit-of-publication-npade-pursuant-to-the
previscions--of-Chapser-2-{ecrmeneing-with-Seetion-2L66) -of -Fitle-10

ef-Part-Y-eof-Divisieon-2-of-the-Bivil-Csde his fictitious name certificate

filed with the Secretary of State pursuant to Chepter 5 (commencing

with Section 17900) of Part 3 of Division 7 of the Business and

Professions Code .

Corment, This seetion, which relates to real estate salesmen and
brokers, is amended to conform the section to Chepter 5 (commencing with
Section 17900) of Part 3 of Division 7 which supersedes Chapter 2 {commencing

with Section 2l66) of Title 10 of Part 4 of Division 3 of the Civil Code.
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SEC. Y4. Section 10522.5 of the Business and Professions Code is
amended to read:

10522,5,. Ewvery person applying for a license under this
chapter who desires to have such license issued under a fictitious
name shall file with his application a certified copy of beth-the
entry-of-the-esunty-elerk-and-the-affidavis-of-publiention-made
puranans-te-the-provisiond-of-Chapter-2-Lessneneing-with-Seebian-2466)

ef-Title-10-of-Pars-U-af-Divigion-3-of-the-Bivil-Sede his fictitious

name certificate filed with the Secretary of State pursuant to Chapter

5 (commencing with Section 17900) of Part 3 of Division 7 of the Business

and Professions Code .

Comment. This section, which relates to mineral, oil, and gas brokers
and salesmen, is amended to conform the section to Chapter 5 (commencing
with Section 17900) of Part 3 of Division 7 of the Business and Professisns
Code which supersedes Chapter 2 {commencing with Section 2466) of Title 10

of Part 4 of Division 3 of the Civil Code.
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SEC, 5. BSection 12300.2 of the Financial Code is amended to
read:

12300.2. Every person engaging in the business of a check
seller or casher shall conduct such business under his true name
unless he has complied with She-provisions-ef-Chapler-2y-Title-10;

Part-U;-Divisien-3-ef-the-Civil-Cade Chapter 5, Part 3, Division 7

of the Business and Professicns Code .

Comment. This section is amended to reflect the fact that the provisions
in the Civil Code have been superseded by provisions in the Business and

Profesgssions Code.




SEC, 6. Section 26848 of the Government Code is amended
to read:
26848, The fee for filing and indexing a eertifieste--ef

fictitions-Rapey-ireinding-affidavit-of-publicationy fictitioqunamg
certificate or a certificate of sbandonment of use of ;_fictitinus name

ig two ddllars ($2).

Comment. Section 26848 is amended to conform to the new Fictitious Name
Statute (Business and Professions Code Sections 17900-17912) which does not
require publication of a fictitious name certificate, The section adds a
fee for filing and indexing a certificate of gbandorment of use of a

fictitious name, for vwhich no fee is prescribed under existing law,
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SEC. T« Section 12193.5 ig added t2 the Government (Uode to read:
12193.5. (a) The fee for filing, indexing, and mailing

notice of expiration of a fictitiocus name certificate is three

dollars ($3).
(b} The fee for filing and indexing a certificate of

abandomment of use of fictitious name is two dollars ($2).

Corment, Section 12193.5 prescribes the fee in connection with

certificates filed with the Secretary of State under Business and Professions

Code Sections 17900-17912,
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SEC, 8. This act becomes operative on January 1, 1968, except
that prior to that date an individual, partnership, or corporation
may file a fictitious name certificate as provided in Chapter 5
{commencing with Section 17900) of Part 3 of Division 7 of the Business
and Professions Code, and the certificate so filed shall be deemed to

have been filed on January 1, 1968,

Comment, The new Fictitious Name Statute (Business and Professions Code
Sections 17900-17912) becomes operative on January 1, 1968, but certificates
may be filed prior to that date under the new statute so that the persons
covered by the new statute will be in compliance with the new statute on

January 1, 1968.
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