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Memorandum 66-22 

SUbJaet: Study 67 - SUit in Common Name 

4/19/66 

Attached to this memorandum as Exhibit I is a draft statute des:1gned 

to earry out the reeommendations made in the research study on suit in 

cOllllllOn name (as revised to reflect the decisions made at the April Jlleeting). 

The draft statute is organized so that the procedural matters :relating 

to suit in cOllllllOn name are presented first. The remaining portion of the 

draft statute presents the policy questions concerning (1) substantive 

liability of unincorporated associations and (2) substantive liability of 

members of nonprofit unincorporated associations. 

The following section by section eomments concern the draft statute. 

References to the "Research Study" are to the research study on suit in 

cOIIIIlIOn name dated February 14, 1966. You have a copy of this research study. 

Section 1 (Repeal of COde of Civil Procedui-e Section 388). Note that 

Section 2 of the draft statute enacts a new Section 388. 

Section 2 (Adds new Code of Civil Procedure Section 388),. SUbdivisions 

(a) and (b) of this section were approved in substance at the April meeting. 

Is the language of these subdivisions satisfactory? 

Subdivision (c) is added to make it clear that a Judgment against an 

unincorporated association binds only the property of the association and 

not the individual property of a member of the association. UDder sub

division (c), if the plaintiff seeks a Judgment that will bind the individual 

property of a member, he must obtain a Judgment against the member in an 
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action to vhich the member is a party." (The member may, of course, 'be 

joined as a defendant in the action against the association.) Although 

the present law is not clear, subdivision (c) probably restates existing 

law. See discussion in Research study at pages 26-29. !lbis subdivision 

w1ll af'i'ord a member of an unincorporated assooiation an opportunity to 

personally litigate the question of his individual liability befora he can 

be required to pay for an injury, damage, or loss arising out of the 

association's activities. 

SUbdivision (d) provides that where a jud!!JlleIl"t is obtainsd aeainst 

the unincorporated association and also against a member of the association 

for the same injury, damage, or loss, execution shall not inue against the 

individual property of the member unless execution against the property of 

the association has been returned wholly or partially unsatisfied. This 

subdivision provides an especially ~rtant protection to the individual 

members of the assooiation in the event'that the law relating to the 

liability of individual members in not cl.8l-ified. Whether or not the law 

relating to such liability is clarified, we believe that the subdivision 

provides a desirable rule. The ~,1nJ»J7, or loea is'to bepd in 

the first instance from the joint assets of tLe association whose activities 

resulted in the damage, injury, or 10ss !f the plaintiff obtains a Judgment 

against the assooiation for such damage, injury, or loss. !lhis serves to 

spread the cost of assooiational liability among all the members in pro

portion to and to the extent of their interest in the joint assets of the 

association. !lhere is ample precedent in other jurisdictiOns for a provision 

l.ike subdivision (d). See Research Study at p88es 28-29. Note that ve do 

not recommend that the plaintiff be required to make the association a 

:party to an action to recover from the individual member who caused the loss. 
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SUch a provision might create problems in a case where the plaintiff claims 

that he did not know that the individual member was acting :for the associa

tion at the time the injury was caused. 

Section 3 (Adds new Code of CivU Procedure Section 395.2). This 

section relates to venue. If the unincorporated association files a 

certificate designating a principal office· or place of business with the 

Secretary of State, it will be treated like a corporation for venue purposes. 

See proposed Section 22503 at pages 9-10 of draft statute for provision 

concerning filing of certificate. 

This section will permit the plaintiff to bring the action in the 

county where the association's principal office or place ef businesll is 

located. It also will prevent the plaintiff from bringing an action against 

the association in a particular county me~ because a member of the 

association resides in that county. However, the seetion will ~ only 

if the certificate is fUed with the Seeretary of State. If no certificate 

is fUed, the existing law will remain in effect. For disClllsion, see 

Research Study at pages 36-39. 

Section 4 (AmezKbnent of Code of Civil Procedure Section 410), This 

is a technical, nonsubstantive change. '!'he change conf01'lllS this section 

to new Section 388. 

Section 5 (Amendment of Ssction 411 Of the COde of Civil. P:rocedure). 

Section 411 is amended to add subdivision 2.1 to require service on the 

agent designated for service if one has been designated ~ the aSlloeiation. 

See-proposed Section 22503 at pages 9-10 of the draft statute for provision 

concerning designation of agent. If no such agent has been desigoated, no 

change is made in existing law except that a copy of the SUIIIIIIOns IIlUSt be 

mailed to the last known address, if any, of the principal office or place 

of business of the association. Under existing law, service may be lIIBde 
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on ~·mecher of the association. Fo~ discussicn, Bee Research study 

at pages 30-36. 

IJABILITY OF UNINCORPORATED ASSOCIATIONS 

Section 6 (Adds Sections 22500-22502 to Corporations Code), . This 

part would be added to the Corporations Code under the -title· entitled 

"Unincorporated Associations." Title 3 would then consist of the fcllcwil!g: 

Title 3. Unincorporated Associations 

Part 1. Nonprofit Associations 

Chapter 1 •. Definition 

Chapter 2 •. Liability of Members (to be rev1sed ... aea 1eter discuss.1gt) 

Chapter 3. Property 

Chapter 4. Insignia 

Chapter 5. Death Benefit Payments by Frstenlal Societies. 

Part 2. Joint Stock Assoc1a.tions 

Part 3. Unincorporated Associations (to be added) 

aeneral.J.;y speaking, the theory of Part 3 (added by Section 6 of the 

draft statute) is that an unincorporated association should be liable to 

the same extent as any separate entity recognized by the law. 1b1s Dlakes 

clear that the fact that an unincorporated association is net recognized 

as a legal entity does not provide such an association with an .. 1mgnWity 

:from liability. For a discussion of the liability of unincorporated 

associations, see Research Study atpaees 11-21. 

This part will have the effect of encouraging unincor,orated associa

tions to select responsible officers and agents and to adopt other safe-

guards to min~ze the possibility of injury. It will discourage plaintiffs 

from seeking to recover for haxm from the individual members of an association 
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and will make it easier for plaintffs to reach the assets of the association 

to satisfy associational liability. This will tend to transfer the impact 

of the barm from the individual to the enterprise which usue.lly will be 

able to bear it more easily. See Research study at pages ll .. ::!l 

Proposed Section 22500. This definition of "unincorporated association" 

is the same as that provided in new Section 388. For discussion, see 

Research Study at pages 2 .. 4. 

Proposed Section 22501. This section provides tbat an UIlinCOrpol'6ted 

association is liable for tort to the same extent as if the association 

were recognized as a separate legal entity. 'lhis means that the assooi~ 

tlon is liablA for fallure to maintain its property and tor the negligent 

or wrongful. acts or omissions of its Officers,· agents, and employees, in 

the scope of their office, agency, or employment. For diSCUSSion; see 

Research. study at pages ll-:U. Section 22501 probably codifies existing 

law but (except for labor unions) there is no Csl1forn1a ease in Point. 

prOwsed Section 22502, This section provides that an association 

is liable on a contract executed on behalf of the associatiOn bYa ierson 

authorized to do so. This section cbanses the existing lSW on contracts. 

Under existing law, an unincorporatsd association cannot make a contract 

unless by statute it is directly or indirectly authorized to do so or is 

made a legal entity for this l'U1'POse. There are, however, ~·a number 

of California statutes that authorize unincorporated associations to make 

contracts. Basically, the proposed section merely extends to __ o~ 

nonprofit associations the treatllllmt already afforded to partnershi:ps and 

labor unions. See Research Study at pages 19 .. 21. 

Proposed Section 22503. This section authorizes an uninco1'l\Ol'8ted 

association to tile with the Secretary of State a statement designating 
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an agent for service of ~roces6, or a statement designating its ~rincipal 

office or ~lace of business, or both. This section is significant in 

connection with venue (statement of ~rinci~al office or place of business) 

and service of ~rocess (statement of agent for service of process). The 

section is permissive, not mandatory. For discussion, see Research study 

at ~ges 32-39. 

LIABILITI OF NENBERS O~' NONPROFIT ASSOCIATIONS 

Sections 7 and 8 (Repeal Sections 21100-21103 of, and Add Sections 

2L100 and 21101 to, Corporations Code). Section 7 r~als Chapter 2 of 

Part 1 of Title 3 of the COl~rations Code and Section 8 enacts a new 

Chapter 2. For an outline of Title 3, see this memol'aIldnc supra. 

This portion of the draft stat-ute bas no effect on the liability of 

meI:lbers of organizations, such as :pe.rtnershi~s, engaged in business for 

a profit. The existing law dealing ~Tith liability of members of such 

organizations remains unchanged. Generally speaking, the liability of 

members of nonprofit unincorporated associations is made subject to 

basically the same rules that govern the liability of limited partners. 

The proposed sections codify what ~robably is existing law on liability 

for tort. The ~roposed sections probably restrict existing liability 

based on contract. For a discussion of liability of members of un-

incorporated associations, see Research study at pages 21-25. 

!Ibe pro~osed sections awly only to members of a "nonprofit associ-

at ion" which is defined by Section 21000 as follows: 

A nonprofit association is an unincorporated association 
of natural persons for religious, lI'Cientific, social, literary, 
educationsl, recreational, benevolent, or other purpose not 
that of pecuniary ~rofit...." . 
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The prev10usly proJ)Osed sections on liability ~ unincorporated 

associations facill tate reaching the group funds and property. On the 

other band, extension of recovery beyond. the SJ'OUP f'lmds bT hold1Dc 

members personally liable is usually undesirable s1nce the members often 

lack the knowledge and 1Dd1v1dual control wh1ch make JUllt1f1able the 

imposition of personal responsibility for the acts of others. lfol'!llllly, 

Uability of individual members will not be necessary to compensate the 

lIarm. See Research Study at page 18 (first indented quote). 

In effect, the dra1't statute sets up two dist1nct systems of UabW1i¥-

one to reach group property and the other, with standards less coaducive 

to recovery, to 1mpose liability on the members. !lh1s is the scheme 

re!'C\llll!!e!!jled bT writers who have anal.yzed this problem. See,!!I:J Research 

study at page 18 (second. indented quote). !lh1s 11 the· sublltance of the 

scheme adopted bT the eaufornia Supreme CoUrt for laber unions. 

Proposed Section 21100. This section lJ.m1ts 1nd1v1du&1. liabUJ,ty 

on contracts entered into 1n the D!IIIIe ~J and on bebal.t' ~, a JJeDprOfit 

unincorporated association. In such a case, the person enter1Ds 1nto the 

contract can protect himself, if be wi.sbes, bT requ1r1n1 8s"wpt1on 01' 

the liability bT one or more persons if' he is concerned about the f1nanc1&l 

responsibility of the association. This section would extend the.l.1III1ted 

11!1!!!!m1 ty from liability provided by corporations COde secUons 21100 and 

21101 for debts 1ncurred 1n acqu1r1ns realty to all contracts III!Ide bT a 

IlOllprofit association. It .1s of 1nterest to DOte that Sect10U 2J.1OO and 

21101 1tere enacted in response 1xt the ~ Ctlllforn1.a deoUion that imposed 

liabWty on members 01' nonprofit associations. 'lhese sections OVlU'rUle 

a decision that indicated that members m1sht be pars"",] 'y liable on a 
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contract made by a nonprofit association under certain circumstances. 

Proposed Section 2110l. This section is believed to codify 

existing California law. See Research Study at pages 21.-25. 

Respectfully nubmitted; 

John H; DeMoully 
Executive Secretary 

.. 8-
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EXHIBIT I 

SECTION 1. Section 388 of the Code of CiVil Procedure is 

repealed. 

3aaT--WReR-tW9-eF-aepe-pe ••• B.,-asleeiat.s-in-aRY-_~aiaela, 

t.aRaaet-.a8a-9aBiR ••• -~se.-a-89NB9a-RSae,-waeta.F-it-eeappi.ea

tae-Rame.-ef-saea-peFseBs-eF-RSt,-ta.-a.seeiates-aay-\e-saes-9Y-Baeh 

eeME9R-BaE9J-tae-S~eR8-iB-sYea-Bases-geiRg-s.FVes-eB-eae-eF-aaFe 

ef-tae-aaleeiatest-aRs-tae-Ba6gaeat-ia-tae-aetieR-aaall-9iai-the 

~9iat-ppgpepty-ef-all-tke-aBBgelateB,-aBs-the-iRSivisYa1-pFepeFty 

ef-tke-pa.ty-e.-pa.ties-.eFVe6-wita-ppeBe.I,-ia-the-aaaa-aaRRSF-aa 

if-all-aai-geea-.... i-aafeBSaat.-aaS-aRS-.eeB-lae.-yp.a-taelP 

~etBt-lia9il'tyT 
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SEC. 2. Section 388 is added to the COde ot CivU Procedure 

to read: 

388. (a) As used in this section, "unincozporated association" __ 

1llt1 •101 nco.'!" 'lilted 01'9V"h;~1ono1'. two or IIIll:'e persQllS Wtch enga SCI in allY 

GCt1v1~ <:IE Gn1 ~, whether for!l]l'Ofilt or not, under a COII'IIIOn _. 

(b) An unincol'pOrated assoc1at1on II8Y sue and be sued in its 

cotmrm name. 

(c) A,judgment apinst an unincol'pOl'ated association birlds ~ 

the prope1't7 of the association and does not biDd the iJ:Id1v1dual 

property of a member of the association. 

(d) If a ,1udgment is rerJdered against the uninCOl'pOrated associa

tion aDd also apinet a member of the association for the II8IDe injury. 

dallase, or loss, execution 8haU not issue IsP'net the individual 

property of the member UDl.esa execution SlPdnat the prope1't7 ot the 

unincorporated al.oaiation bas been returned who'1" or part1all;r 

unaatisfied. 



SEC. 3. Section 395.2 is added to the Code of Civil Procedure, 

to read: 

395.2. I~ an unincorporated association has filed a certificate 

with the Secretary of State pursuant to Section 22503 of the 

Corporations Code listing its principal office or place of busines~ 

in this state, the proper county for the trial of an action against 

such unincorporated association is the same as it would be if the 

unincorporated association were a corporation. 
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SEC. Ij. Section 410 of the Code of Civil Procedure is 

ame!lded to read: 

410. The summons my be served by the sheriff. a constable. 

or mrshal., of the county where the defendant is found, or any 

other person over the age of 18, not a party to the action. A 

copy of the complaint must be served, with the S1l!l!!!OIU!l, upon each 

of the defendants. Wben the service is against a corporation, or 

against an unincorporated association in an action brought under 

a •••• '-tes·e8 .. ~e*'ag-~BiBess-~.r-a-e.mmsB BBae,-ia-tBe-.aBBeP 

a~"'f.eH-1Iy Section 388. there shall appear on the cop)" of the 

sUDIIIOns that is served a notice stating in substance: "To the 

person served: You are hereby served in the within action (or 

proceeding) on behalf of (here state the name of the corporation 

or the uninco!'1j!orated association ...... _ ........ r-wllisll-lNHRHS 

'.-.. _~-'ei-1Iy-iUle-asae.'-te.) as a person upon whom the BUIIIIIOns 

and a copy of the complaint DIlst be served to effect service against 

said party under the provisions of (here state appropriate provisions 

ot Sect:lon 33i-sr 411) of 1;A~ -. Code of Civil. Pro~ ," WIlen 

Gel"1i1oe 1s- 1ntendf;ld to be maae U!JCIIl said person a.s an ind.i v1duaJ. as 

well as a :fjerSOD UJ:)On whom se:rv1.cc DUSt be matte on bebe.lf of said 

corpo,...~or so1d,. &SOOoiation.1 .... 'rtM , said IlOthle shsll also 

irldloate that samoe :I.e bad upon se.1d person as an :l.Ddividual as well &.I 

-OIl beba1t or said~:loIl Ol' ~. !s~." a •• !!'I.-. In a 
case in which the foregoing provisions of the section require that 

notice ot the capacity dn which a person is served must appear on 

the com' of the .. summons that is served, the certificate or affidavit 
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of service must recite that such ~otice a~peared on such copy cf 

the SUlII!lons, if, in fact, it did appear. When servi ce is against 

a cOrpOration, or against an unincorporated association in an 

action brought under assee~es-eeBa~etiBg-a-e~s~ss-~8~-a 

eemmeB-same,-~B-tae-R&BBeP-a~tae~~sea-By Section 388, and notice 

of that fact does not appear on the copy of the SUllllllOllB or a recital 

of such notification does not appear on the certificate or atfldavit 

of service of process as required by th:ls section, no default may 

be taken against such corporation or such association a •• ee~.8 • 

When service is made upon the person serYed as an individu&l as 

well as on behalf of the corporation or association. a.sedaUtl 

eeM'l!.etUg-a-1nIsil!less-~e .... a-ee_ ... _ , and the notice of that 

fact does not appear on the copy of the SUIIIIIIODS or a recital of 

such notification does not appear in the certificate or affidavit 

of service of process as required by this section, no default may 

be taken against such person. 

When the summons is served by the sheriff, a constable or 

marshaL,. it must be returned, with his certificate of its service, 

and of the service of a copy of the complaint, to plaintiff if he 

is acting as his own attorney, otherwise to plaintiff's attorney. 

When it is served by aII\Y other person, it JJalst be returned to the 

same place, with the affidavit of such person of its service, and 

of the service of a copy of the complaint. 

If the summons is lost subs~ent to service and before it is 

returned, an affidavit of the official or other person making 

service, showing the facts of service of the summons, may be 

returned in lieu of the summons and with the same effect as if the 

summons were itseJ.f returned. 
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SEC~ 5' Section 4ll of the Code of CivU Procedure is amended 

to read: 

4ll. The summons mst be served by delivering a copy thereof 

as follows: 

1. If the suit is against a domestic corporation: to the 

president ot other head of the corporation, a vice president, a 

secretary, an assistant secretary, general uamger, or a person 

deSignated for service of process or authorized to receive service 

of process. If such corporation is a bank, to any of the foregoing 

officers or agents thereof, or to a cashier or an assistant cashier 

thereof. If DO such officer or agent of the corporation can be 

found within the state after diligent search, then to the Secretary 

of State as provided in Sections 3301 to 3304, inclusive, of the 

Corporations Code, unless the corporation be of a class expressly 

excepted from the operation of those sections. 

2. If the suit is against a foreign corporation, or a non

u.sident joint stock company or association, doing busilless in this 

state t 1 in the =er ~vided by Scctior.s 6;00 to 6504, 1nclusive, 

of the Corporations Code . 

2.1. It the suit is against an unincorporated associa

tion that has designated an agent for the purpose of receiving 

service as provided in Section 22503 of the Corporations Code: 

to such agent. If no such agent bes been designated prior to the 

commencement of the action, or if such agent cannot be found 
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within the state after diligent search, then to allY one or more of 

the association's members and by mailing a copy thereof to the last 

known mailing address, if allY' of the principal office or place of 

business of the association. 

3. If against a minor, under the age of 14 years, residing 

within this state: to such minor, personally, and also to his 

father, mother, or guardian; or if there be none within this state, 

then to any person having the care or control of such minor, or 

with whom he resides, or in whose service he is employed. 

4. If against a person residing within this state and for 

whom a guardian or conservator has been appointed: to such 

person, and also to his guardian or conservator. 

5. Except as otherwise specifically provided by statute, in 

an action or proceeding against a local or state public agency, 

to the clerk, secretary, president, presiding officer or other 

head thereof or of the governing body of such public agency. "Public 

agency" includes (1) every City, county, and city and county; (2) 

every public agency, authority, board, bureau, commission, corpora

tion, district and every other political subdivision; and (3) every 

department and division of the state. 

6. In all cases where a corporation has forfeited its charter 

or right to do business in this state, or has dissolved, by delivering 

a copy thereof to one of the persons who have become the trustees 

of the corporation and of its stockholders or members; or, in a proper 

case, as provided in Sections 3305 and 3306 of the Corporations Code. 
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7. If the suit is one brought against a candidate for 

public office and arises out of or in connection with any matter 

concerning his candidacy or the election laws and said 

candidate cannot be found within the state after diligent 

search, then as provided for in Section 54 of the Elections Code. 

8. In all other cases to the defendant personally • 

• 8. 



SEC. 6. Part 3 (cOIIDDencing with Section 22500) is aMed 

to Title 3 of the Corporations Code, to read: 

PART 3. UNINCORPORATED ASSOCIATIONS 

22500. As used in this part, "unincorporated allociation" means 

any unincorporated oreenhat1on of 't!Iro. or IOOi"e pe'!'SOtlB .n1ch" eJ:l8ages 

in any aetiv1ty of any nature, vhether tel' ~t or !lOt, under a 

COIIIIIOn· IlaI!Ie.. 

.' 

22501. An unincorporated association is liable for its 

negl18ent or wrongfUl act or omission, and for the negligent 

or wrongful act or omission of its officer, agent, or employee acting 

within the scope of his office, agency. or employment, to the same 

extent a8 if the association were a legal entity. N~hing in this 

section affects the liability between partners or the liability 

between a partnership and the partners therein. 

22502. An unincorporated 8nociation is liable on any contract 

executed in the name of and on behalf at the association by a person 

authorised by the association to execute the contract. 

22503. Ca) Any unincorporated association may file with the 

Secretary of State on s form prescribed by him s statement designatiJ)g, 
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as the agent of such unincorporated association for the purpose 

of service of process, any natural person residing in this state, 

setting forth his complete business or residence address. The 

association may at any time file a new statement which designates 

a different agent for the service of process and such filing shall 

be deemed to revoke the prior designation. 

(b) Any unincorporated association may file with the Secretary 

of State on a form prescribed by him a certificate listing the 

location and mailing address of the association's principal office 

or place of business in this state. The association may at any 

time file a new certificate showing a new location or mailing 

address of its principal office or place of business in this state. 

(c) The Secretary of state shall prescribe a form that will 

permit the statement referred to in subdivision (a) and the certificate 

referred to in subdivision (b) to be combined in one document. 

(d) For filing the statement referred to in subdivision (a) 

or the certificate referred to in subdivision (b) or the combined 

document referred to in subdiVision (c), the Secretary of State 

shall charge and collect the fee prescribed in the Government Code 

for designation of an agent for the purpose of service of process. 

-10. 



SEC. 7. Chapter 2 (colIDDencing with Section 21100) of Part 1 

of Title 3 of the Corporations Code is repealed. 

Note. Chapter 2 reads as follows: 

SHAF~-2.--bIABl&lW¥-QF-MEMBBRB 

21 iee~ - - Members- of-a-' nO!lprofi t- aasecia. tien-are-net 

indiYid.tHlHY- er-l'crsona.Uy·· Hllbic-- for-debts-or- iiabUi ties-contracted 

or-inettrred.-by-the··asseciation-fn-the-aeqttisitton-of-lo.nd.s-or-iea.ses 

~the-l'urcha$e;~ieftsi~;-desi!nin«i-plannins;-architeeturai-s~er

vision;-ercetien,-eonctroction;-repair;-or-furnishin«-of-buiidings 

01'_ OtlleJ· .. l1tl'lI.~tUI'CII~-to-bO-lisri-~ol'- t1:l1l-PIQ'POIUIII- o~_ t1:l8-.I11111001at1on. 

21101.--AAy·ooRtl'aot-by-w1:l101:l-a-mambel'-o~-a-RORPl'ot;it 

allsoc;iat;ioR_aa.~el1_agy_aQcll_4ebt_ol'_1;iab;il;ity_;i._~al;ia_YAl ••• 

thc-eontraet-or-neme-note-er-memerandlm.-thereof;-npeetfieallY-64luti

iyUig-tlie-asBt;l'aet-wi.eil.-4s-aS81Dr.ed.,-ill-in-wriUng-and.-slgned.-by-the 

l'arty-to-be-charged-or-by-his-agent~ 

211ge~--Ne-l'res~tion-or-inference-exillted-prior-to-Septem~er 

i5;-i~5;-or-existo.-after-that-d.ate;-that-a-member-of-a-no!lprofit 

aDsociation-has-eO!lcented-or-agreed-to-thc-inettrring-of~any-obliga

tion-b~-the-as8oeiatio!li-from-the-f~et-of-joining-or_being-a'~r 

ot-the-assoeiation,-or-si~-its-bywla~ 



~UQ3.--N9~wi~bBtelldiBg-sIlY-9tlie!'-evi:il.ellee·-ef-leg!Blative 

;i,.RtAll~, - it-iB-the-991l,t!;eUillg-!eghlaUve-iRtest ·-tlist-U-BRy 

p!'evj,Bies-9f-tlij,B-ehapte!',-e!'-tlie-app!ieatj,es-~he!'eef-ta-BHY 

p e!'SBR-Q!' -\I ;i!'elmlatasQe, .- iB-se U- iRVe! ill, - the - F9J!l8.iRllel'-· af - tile 

"hltpteJ'-RRIl-tlie-appU"atiQR-9f -IIIolIlR-P!'9vhi9R-~9-lIel'Sans-8l!1l 

lli~Q~Rt~RQ.B-9tlie!'·tRaR-tRBlle-as-tQ-wR;ieR-j,t-iB-he!ll-iBva!ill,-slia!! 

RBt-be-Aff9Bteil.-th9F99yy 
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SEC. 8. Chapter 2 (commencing with Section 21100) is added 

to Part 1 of Title 3 of the Corporations Code, to read: 

CHAPTER 2. . LIABlLI'IY OF MEMBERS 

21100. A member of a nonprofit association is not individually 

or personally liable on any contract entered into in the name of 

and on behalf of the association unless such member assumes such 

liability by contract and the contract or same note or memorandum 

thereof, speCifically identifying the contract which is assumed,. 

is in writing and signed by the party to be charged or his agent. 

21101. A member of a nonprofit association is not liable 

for the negligent or wrongful act or omission of an officer, agent, 

or employee of the association unless such member partiCipated 

in, authorized, or subsequently ratified the negligent or wrongful 

act or omission. Authorization or ratification of a negligent 

or wrongful act or omission may not be inferred merely from the 

fact of joining or being a member of the association or signing 

its by-laws. 



SEC. 9.Secticn 21200.5. of the Corporations Codc is amended to 

read: 

21200.5. Any unincorporated association that is an 

organized medical society limiting its membership to doctors 

of medicine who are licensed physicians and surgeons and that has 

as members a majority of the eligible physicians and surgeons 

residing in the area in which it functions (which must be at least 

one county) may, without incorporation, purchase, receive,. own, 

hold, lease, mortgage, pledge, or encumber by deed of trust or 

otherwise, manage and sell all such real estate and other property 

as may be convenient for·the purposes and ~bjects of the associa

tion. W~e-memoeFs-9f-aAy-BQsR-YBiRssFP9Fa~9Q-asissistiQR-aFe-s~ 

is4ivi4.QS:&.ly-sF-peFSSRdly-:&.isols-fsF-4sots .. sF-lis9ilities-ecmtFlleteQ 

QF-iRSlI.necl.-lIy. tlls-asss9iaUsR-iR-tl>.s-a9El.Qisi*iss·. af ·laRQIH~l'-lealleS 

9F-tlls-p~sllalls7-:&.sasiR8~-S9RlltFQsti9R7-FSpaiFiRS-9F-fQFRislliag 

Qf-OllilURSII-9F-stllsF-lItl1l1st\lFSII-t9-11s-llsscl..·fsF-tlls-PQFP9S98-3f··tlllll 

sSRgeiatiQR-sF-f9F-cl.eatG-sF-lis9i:&.ities-ssstFsetecl.-sF-iRS\lFFeQ-RY 

tl<e-sn9siaUQR-iR-tlle-CjsnyiRg-9\1t-9F-psFfsnlasss-sf·lUly-sf-itS 

Pl.l~ilfilily - -pF9vi4.ecl.. -tl<at-lllleR-p\:tFP98SII .. IlFS-WiitRiR-tlls-pllFpSses 

~tatecl._iR_SQQtiQR_21000_9t_tRill_paFt. 
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SICi'101f 1. Section 388 ot the Colle ot Civil Procdure i. 

repealed. 
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SEC. 2. Section 388 i8 added to the Code of Civil Procedure, 

to read: 

388. (a) As uled in th1a lection, "unincorporated association" 

Ilea!ll an;y unincorporated orgaD:l.aation engaging in an;y activity or an;y 

III.ture, whether for profit or not, under a c_n~. The term 

includes, by way of illustration but not way of limitation, a ;Joint 

stock ~. labor union, partnershilt, church, treterDal. order, or 

club, we .. luch organization il incotPorated. 

(b) An unincorporated aSlociation may SUI aJId be lued in ite 

COIIIIIOIl name. 

(c) A judpant againlt en lID1ncorporated a"oc:i.au04 birlds only 

the property of the a .. oelation end dbes not bind the individual 

property of a IHIIIber or the al.ociation. It a ;JUdIMut is rendered 

against the unincorporated association and also against a member of 

the aSlociation for the same injury. &ullage. or loss. ellllCution shall 

not illue against the individual property of the maber wess 

execution againlt the property of the unincorporated association 

haa been returned wholly or partially 1msatilf1ed. 
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SEC. 3. Section 395.2 i. added to the Code ot Civil Pl'.oceduJ:le, . ,-. , .- -, . 

to rea4~ 

395.2. If an unincorporated a .. ocation hu tiled a cert2,f1cattt 

with the SecretalT of State pur.uant to Section 22503 of the 

Corporations Code 11.tiDs it. pr1ncip~ oft1qe or pl,ace of bu.U.1II 

in this .tate, the proper COIIDt7 tor the trial ot an action aptnat 

.uch UI11ncorporatttcl lUlaoc~ation is the 8ame a8 it would be it the 

unincorporated aieoc1ation were a corporation. 
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SEC. lj. Section 410 ot the Code ot Civil Procedure is 

amended to reed: 

410. ~ SUlllllOnll may be served by' the sheriff, a CODlltable, 

or marabal., ot the county where the defendant i. fOWld, or ~ 

other person over the ap ot 18, not a party to the action. A 

copy ot the OOIIIplaizlt DUst be servell, with the IUIIIIIODII, upon each 

of the defendants. When the service 1. ap1nst a corporation, or 

apinat an uninCOrporated asaoc1atie in an action broyht under 

...... ews-..... Uq-lN..be •• -lIIIi •• -a-.. SB-BlMy-h-tile-...... 

&1l4llleU ••• .,. Section 388i there sJilall appear on the copy ot the .. 

IUIIIIIOna tlIat 11 served a notice stat1n8 in IIIlbatance: h'lO ~ 

person served: You are hereby' .e~ in the within action· (or 

pl'Oceed1n8) on behalf ot (here state the ZIBIIIe of the cOrporation 

or the UD1ncorporateci association ad .............. vtal.-lNfiM.s 

'--......... i·w,,·~-a •••• u.'ii .. ) as a person upon wbom the SIlIIIIIOna 

and a copy ot the complaint DUst be !served to effect .ervice against 

said party UDder the prort8iona of (Ihere state appJ'OpJ"1&te provisiona 

ot Section _ ... 411) ot tb1s code." When service is inteDded to 

be made upon said person as an indiv!1dual. as well as a person upon 

WbomserVice DUst be made on behalt of said corporation or said 

.8aoc1ation ........... , said notice Bball &lao indicate that 

service is had upon said peracm a. an individual as well as on ~ 

behalf 01' said corporation or said apsociation ..... u.... In a 

case in which the toreso1ns prov18iobs 01' the section require that 

notice ot the capacity cin which a person is served DIl8t appear on 

the copy of the.SIlIIIIIOIIS tbat i. ,,~, the certificate or atnaav1t 
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of semsa IILISt recite that such notice appeancl on suel:i eow of 

the 8UIIIIIODS, if, in fact, it did appear. When service is ap1nst 

a corpOration, or ap1nst an unillcO!'POrated assoe1atton in an 

action broyht under 88s •• ia.es-.. llheUll8-a-1Nsl ... -llIIIIe ..... 

• _B-_,-u-.u-_IIII8IF-.ll.ksrill~"-lly Section 388, &lid notice 

of that fact does not appear on the copy' of the SUIIIIOI1S or a recital 

of such not1ficat1on does not appeat on the certificate or atttaavtt 

of service of process as required by th:ls Bection, no default 1lIIY 

be taken ap1DSt such COl'pOration 0" such association a.SHiUes • 

When service is II8de upon the pereon served as an individual as 

well as on bebBlf of ths col'pOl'ati«a or association u.8ela ... 

ee_nuc-.... 1N.lBea.-uu .... a-.1 n e.-_ , and the notice of that 

fact does not appear on the copy of the 8UIIIIIOJUI or a recital of 

such not1fication does not appear 1n the certificate or affidavit 

of semce of proCdS as requ1:red by this section, no default IIBY 

be taken ap1nst Silch person. 

When the S"!lImonS is served by the sheriff. a constable or 

I18reha1:o. it IILISt be returned, with his cert1ficate of its Service, 

and of the service of a copy of the COIIIplaint, to plaintiff if he 

is act1ng as his own attorney, otheMse to plaintiff'. attomey. 

When it is served by &tW other perSon, it mat be retumed to the 

same place, with the affidavit of SUch perIOD of its service, &lid 

of the service of a copy of the CODVIIlatnt. 

It the &1'""'OnII is lost aubBeqUl!iDt to service and before it 1& 

returned, an affldavit of the ottictal. or other :person makiD6 

semce, ahow1ng the facta of s.moe of the IIUIIDDDS, IIBY be 

1'I!Iturned in lieu. of the 8UD8)D8 and With the 88IIe effect as it the 

8I8alna were itself returDed. 
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SEC. 5' SecUOD. 4U of the Code of C1vU Procedure 1s ......... ed 

to read: 

4u. !!be 1I'1111!!!Ot\S IIIlst be served by dell ver1q a COW thereof 

as follows: 

1. If the suit is &pillst a domestic corporat10n: to the 

president ot' other head of the corporaUOD., a vice president, a 

secretar,y, an assistant &eeretar,y, general _gel', or a pereOD. 

des1gnated for service of process 01:' authorized to receive service 

of process. If such corporation 18 a bank, to aIl7 of the foregoins 

officers or agents thereof, or to a caaI:I1er or an assistant cashUr 

tbe"e1'. If no such Officer or agent of the corporation can be 

found vtthin the state after dU1~t search, then to the Secretar,y 

of State as provided ill Sections 3~1 to 3304. iIlcluB1ve, of the 

Corporations Coile, unless the corpotation be of a clA8s expressly 

excepted frail the ope:ni.tiOD. of thoS$ sections. 

2. If the suit 18 &p1nst a foreign corporatiOD., or a non

ru1dent jo1nt stock ccapany or association. doing bIl81Dess in this 

state; in the lIIaIUIer provided by Sections 6500 to 6504. :lnc'tUltve, 

of the COrporations Code. 

2.1. tt. the suit is ae1nst !J1 unincorporated associa

tion that has designated an agent fj?r the purpose of reoeiving 

service as ,provided in SecUOD. 2250a of tbe COrporations Code: 

to such aRent. If' no such !lent has been designated prior to the 

commencement of the action, or if sHcb agent cannot be found 
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wtth1n the state a:f'ter diligent search, then to &!!f one or IIIOre of 

tile association' s members and by 1IlB;!.lJ.D§ a copy thereof' to 'the last 

known ma1ling address. if' &!!f. of' the princip! of'fics or wacs of 

business of the aSSOCiation. 

3. Ii' against a minor, under the age of 14 years, residing 

within this state: to such minor, personal~ and also to his 

father, IIIOther, or guardian; or 11' there be none within this state, 

then to any person having the care or control of such minor, or 

with Wbam he resides, orin whose service he is emplol'9d. 

4. If against a person residit1s within this state and for 

whom a suardian or conservator has been appointed: to such 

person, and also to his §Uardian or conservator. 

5.. Except as otherwise speCifically provided by statute, in 

an a,ction or proceeding against a 1$Cal or state public agency, 

to the clerk, secretary, preSident, presiding officer or other 

head thereof or of' the govern1ng b<IId.y of' such public agency. "Public 

agency" includes (1) every city, cOIIllty, and city and county; (2) 

every public B§Bncy, authority, board, bureau, COIIIIIIi88ion, corpora

tion, district and every other poli~ical subdivision; and (3) every 

departJneut and division of the state. 

6. In all cases where a corpotation has forfeited its charter 

or right to do bUSiness in this state, or has di.solved. by delivering 

a copy thereof to one of the pers~ who have become the trustees 

of the corporation and of its stockt)olders or members; or, in a proper 

case, as provided in Sections 3305 ~ 3306 of the Corporations Code. 
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7, If the suit is one brought against a can4idate fqr 

public otfice and arises out of orin connectionwitl1 IIDY .matter 

concerning his candidacy or the elect1.onlaw8 an4 said 

candidate cannot be found within the state after dilisent 

search. then as provided tor in Section 54 of the Elections Code, 

a. In aU other cases to the detendant personally, 
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SEC. 6. Section 1030 of the Code of Civil Procedure is amended 

to read I 
. 

1030. When the plaintiff in an action or special proceeding 

resides out of the State, or is a foreign corporation, or is an 

uninCOrporated association wberever situated which is bringiD§ the 

action or procee41llg in its COllllllon !l8I!!!!! eecuri ty for the coata and 

charses, which may be awarded against such plaintiff, may be . 

required by the defendant. When required, all proceed1llgs in the 

action or special proceedings must be stayed until an undertaJwl(I, 

executed by tvo or more persons, is filed with the clerk, or with 

the judge it there be no clerk, to the effect tbat they Yill pay 

auch costs and charge. a. may be awarded against the plaintiff b)' 

judsment, or in the progress of the action or special proceeding, 

not exceedillg the sum of three hundred dollars ($300). A new or 

an additional undertaking may be orde~ by the court or judge, 

upon proof that the or1g1nal undertak1Dg ie insufficient security, 

and proceediDga in tbe action or specUl proceeding stayed until 

such new or additional undertaking is *X!lcuted and filed. Any 

stay of proceedings granted under the provisions of this section 

shall extend to a period 10 days after service upon the defendant of 

written notice of the fil1llg of the required undertakiDg. 

After the lapse of 30 days from the service of notice that 

security is reqUired, or of an order for new or additional security, 

upon proof thereof, and that no undert,.killg as required baa been filed, 

the court or judge, may order the actiCin or special proceedillg to be 

dismissed. 



c 

c 

( 

c 

SEC. '7. Part 3 (caJlllleneing with Section 22500) is added 

to Title 3.of the Corporations Code, to read: 

PART 3. UNINCORPORATED ASSOCIATIONS 

22500. As used in this part, "unincorporated association" means 

any unincorporated organization engaging in any activity of any 

nature, whether for profit or not, under a common n8llle. The term 

includes, by way of illustration but not by way of limitation, a 

joint stock eompany, labor union, partnership, church, fratemal 

order, or elub, unless such organization is ineorporated. 

22501. An unincorporated association h liable tor its 

negligent or wrongful act or omiSsion, and for the nesligent 

or wrongful act or omission of its otf~eer, agent, or employee acting 

within the seope of his office, agency, or employment, to the same 

extent as if the association were a legal entity. Nothing in this 

section affects the liability betwaen partners or the liability 

between a partnership end the partners therein. 

22502. An unincorporated association is liable on any contract 

executed in the _ of and on behalf of the association by a person 

authorized by the association to execute the contract. 

22503. (a) Any unincorporatsd a$80ciation may file with the 

Secretary of State on a form prescribed by him a statement deslsnating, 

-10-
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as the agent of such unincorporated association for the purpose 

of service of process, any natural person residing in this state, 

setting forth his complete business or residence address. The 

association may at any time file a new statement Which designates 

a different agent for the service of process and such filing shall 

be deemed to revoke the prior designation. 

(b) Any unincorporated association may file with the Secretary 

of State on a form prescribed by him a certificate listing the 

location and mailing address of the association's principal offiee 

or place of business in this state. The association may at any 

time file a new certificate showing a new location or mailing 

address of.its principal office or place of bUsiness in this state. 

(c) The Secretary of State shall prescribe a form that will 

permit the statement referrel! to in subl!ivision (a) and the certificate 

referred to in subdivision (b) to be combined in one l!ocUlllent. 

(d) For filing the statement referred to in subdivision (a) 

or the certificate referred to in subdivision (b) or the combined 

document referred to in subdivision (c), the Secretary of Stf,te 

shall charge and collect the fee prescribed in the GoveramentCOde 

for designation of an agent for the purpose of service of process. 

-11-
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SEc.8., Chapter 2 (commencing with Section 21100) of Part 1 

of Title 3 of the Corporations Code is repealed. 

Note, Chapter 2 reads as follows: 

.. cr-illet1n'ed-by- the '- aesoeia tiOft- in- the-aeql1i dtiOft- of'- ·l.aru!s-er-leases 

er-the-p~hasel-ieasiC!,-aeeiSl\~~;-plaftn!as;-arehtteet~al-s~er

'Ii llioftl-ereettOft -; --e.oMtrlleti'i>ft;-repair; - er-hrII.tshtas-ef'-b1li14illgs 

2U01.-_AAy .. c:oR:I;nc::I;-Dy-wIIic:iI-a-.... "-of-.... ltORP.6tU 

aaaoc:ta:l;l ...... uaal-aDV·.~c:1I-"\t-o"-llaDl1ity-l'-iRvall.-ual ••• 
','f' .. 

~c-eeBQaS. II __ - .... -tor 1II.9f~et6.,J-~~ ... i

lYiR8-tha-.,,$ .. et-wh'ak-'s-assllmed;-ts-tn-Wfit~~4·b1-the 

partr-~e-~eharsea-Or-~7-hts-agefttT 

• 

211e2T--Ro-pres~tton-or-iBferenee-existed-pri8r-to-Bttt""r 

15j-l~5;-or-exists-a£ter-that-date;-t~at-a-aember-of'-l-~"'it 

of-the-assoeiationj-ol'-atcntng-its-b,..lawr. 
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~RteRt7-~t-is-th8-QQRtpQlli&g-legis1ative-iRte&t-tsat-if-aay 

pF9Vi8ieR-Qf-tRis-QRaptQF7-QE-tRe-applieatieR-tRe~f-te-a&y 

.i -

QiF9umat~QaS-otRQE·tRQR-tRQS8-as-te-wRi8R~it-iB-RQ1.-iRvali.,-Bsall 

Rat-ba-atteata4-tRaP8byy 
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SEC. 9. Chapter 2 (commencing with Section 2ll00) is added 

to Part 1 of Title 3 of the Corporations Code, to read: 

CBAP'mR 2. . LiABILITY OF MEMBERS 

21100. A member of a nonprofit association is not iDdivid~~ 

or personally liable on any contract entered into in the .n1lJlle. of 

and on behalf of the association unle.s such member assumes sueh 

liabil1ty by contract and the contract or some note or memorudllDl 

therebf, specifically identit.ying the contract which is assumed, 

is in writing and signed by the party to be charged or his agent. 

21101.. A member of a nonprofit .ssociation is not liable 

for the .ne8ligent or wrongful act or omission of an officer, aa,ent, 

or employee of tbe association unle.. such member participate4 

in, autborized, or subsequently ratifted the negligent or wrongtul 

act or omission. Authorization or ratification ot a nesl1sent 

or wrongful act or omission may not be inferred merely from the 

fact of joining or being a member of the aasociation or si8Bing 

its by-laws. 

-14-

-- - - --------------

j ... , 



• 
• 

'C 

SEC. 10. Secticn 2i200.5 of the Corporations Code is amended to 

read: 

21200.5. Any unincorporated association that is an 

organized medical society limiting its membership to doctors 

of medicine who are licensed physicians and surgeons and that has 

as members a majority of the eligible physicians and surgeons 

residing in the area in which it functions (which must be at least 

one county) may, without incorporation, purchase, receive, own, 

hold, lease, mortgage, pledge, or encUlllber by deed of trust or 

otherwise, manage and sell all such real estate and other property 

as may be convenient for the purposes and objects of the 8lsocia-

Q}'-til9 -PlU!9Rall9 7 -19aaiRlh -9Q11I1'blla'lllQII, -P9pairiRs-OF-flInlililill8 

Qf-~QllQiRglI-O}'-otil9F-lIt},Q9tYRe8-tO~~.~R89Q-fOF-til9-PYFPOI.I-ef-tile 

a880QlatiQR-OF-fQF-Qa~tll-9F-l'aD'liti98-QORtFa9t9Q-QF-tR911FF84-DY 

-15-


