#7 4/19/66
Memorandum 66-22

Subjeet: Study 67 - Suit in Common Name

Attached to this memorandum es Exhibit I is a draft statute designed
to carry qut the recommendations mede in the research study on suit in
common name (as revised to reflect the decisions made at the April meeting).

The draft statute is organized so that the procedursl mattefs relating
to suit in common name are presented first. The remaining portion of the
draft statute preeents the policy questions concerning (1) substantive
1liability of unincorporated associations and (2) substantive liability of
members of nonprofit unincorporated associations.

The following section by section comments concern the draft statute.
References to the "Research Study" are to therreaearch study 611 éﬁit in

common neme dated February 1k, 1966. You bave a copy of this research study.
PROCETURAL MATTERS

Section 1 (Repeal of Code of Civil Procedure Section 388). Note that

Section 2 of the draft statute enacts a new Section 388.

Section 2 (Adde new Code of Civil Procedure Section 388), Subdivisions

{(a) and (b) of this section were approved in substance at the April meeting.
Iz the languasge of these subdivisions satisfactory? _

Subdivision (c) is added to meke it clear that a judgment agginst an
unincorporated association binds only the property of the asscciation and
not the individual property of a member of the association. Under sub-
division {c¢), if the plaintiff seeks s Judgment that will bind the individual

property of a member, he must obtain a Judgment against the member in an
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action to which the member is a party.. (The member may, of course, be
Joired as a defendant in the action against the sssociation.) Although
the present law 1s not clear, subdivision (c) probably restates existing
law. See dlscussion in Research Study at pages 26-29. This subdiviasion
will afford s member of an unincorporated assoolstion an opportunity to
personally litigate the question of hig individual liability before he can
be required to pay for an injury, damage, or loss ariasing out of the
assoclation's activities.

Subdivision (d) provides that where a judgment 1s obtained agalnst
the unincorporated association and also against a member of the association
for the same injury, damage, or loss, execution shall not iswue against the
individual property of the member unless execution ageinst the property of
the assoclation has been returned wholly or partially unsatisfied. This
subdivision provides an especially lmportant protection to the individual
members of the association in the event that the law relating to the
liability of individual members in not clarified., Whether or not the law
relating to such liability is clarified, we believe that the subdivision
provides a desirable rule. The datage, 10J5Y¥, ¢r loss 15 10 be pald in
the first lnstance from the Joint assets of tie assceiation whose activities
resulted in the demege, injury, or loes _:l_.__:t‘ the plaintiff obtains & Jjudgment
against the gssociation for such damage, injury, or loss. This serves to
spresd the cost of associagtional 1liability among all the members in pro-
portion to and to the extent of thelr interest in the joint assets of the
associstion. There is ample precedent in cther Jurisdictlens for a provision
like subdivision (d). See Research Study at pages 28-29. Note that we do
not recommend that the plaintiff be required to make the associlation a
party to an action to recover from the individual member who caused the loss.
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Such a provision might create problems in a case where the plaintiff claimse
that he did not know that the individual mermber was acting for the associa-
tion gt the time the injury was caused.

Section 3 (Adds new Code of Civil Procedure Section 395.2), This

gection relates to venue. If the unincorporated assoclation files =
certificate designating a principal office. or place of business with the
Secretary of State, 1t will be treated like a corporation for vemue purposes.
See proposed Section 22503 at pages 9-10 of draft statute for provisien
concerning filing of certificate.

This section will permit the plaintiff to bring the action in the
county where the assoclation's principal office or place of business is
located. It alsc will prevent the plalntiff from bringing an action against
the assoclation in a particular county merely because a member of the
apsoclation resides in that county, However, the section will apply only
if the certificate is filed with the Seoretary of State, If no certificate
is filed, the existing law will remain in effect. For discussion, pee
Research Study at pages 36=39.

Section 4 (Amendment of Code of Civi) Procedure Section 410), This

is a technical, nonsubstantive change. The change conforms this section

to new Section 388,

Bection 5 (Amendment of Section Ull of the Code of Civil Procedure),

Section 411 is amended to add subdivision 2.1 to require service on the

agent designated for service 1f one has been designated by the association.
See.propoeed Section 22503 at pages 9-10 of the draft statute for yrovision
concerning designation of mgent. If no guch agent has been designated, no
change 1z made in existing law except thet a copy of the summons must be
mailed to the last known address, 1f any, of the principal office or place

of business of the association. Under existing law, service may be made
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on any metber of the association. Fop discussicn, see Research Study

at pages 30-36.
LIABILITY OF UNINCCRPORATED ASSOCIATTIONS

 Bection 6 {Adds Sections 22500-22502 to Corporaticne Code), This

part would be added to the Corporations Code under the title entitled
"Unincoxrporated Assoclations."” Title 3 would then consist of the following:
Title 3. | Unincorporated Associations o

Part 1. Nonprofit Associations

Chgpter 1. Definition

'mapter 2,.. Lisbility of Members (to be mﬁw .:’.at.er- discussiog)_
Chapter 3, Property e
Chepter 4. Insignia o _
Chapter 5. Death Benefit Payments by Fratermal Societies.
Part 2. Joint Stock Assoclations . ‘

Part 3. Unincorporated Associations (to be added) _ -

Generally spesking, the theory of Part 3 (added by Section 6 of the
draft statute) 1s that an unincorporated association should be liable to
the same extent as any separate entity recognized by the law. This makes
clear that the fact that an unincorporated associlation is not recognized
as a legal entity does not provide such an assoclation with an immmity
from lisbility. For a discussion of the liability of unineprporated
assoclations, see Research Study at pages 11-21.

This part will have the effect of encouraging unincorj;oratgd sssocia=
tions to select responsible officers and agents and to 'adopt other safe-
guards to minimize the possibility of injury. It will discourage plaintiffs
from seeking to recover for harm from the individusl members of an association
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and will mgke 1t easier for plaintffs to reach the assets of the assoclation
to satiefy assoclational liability. This will tend to transfer the impact
of the harm from the individual to the enterprise which usually will be

able to besr it more easlly. See Research Study at péges 11-21

Proposed Section 22500. This definition of "unincorporated association"

is the same as thet provided in new Section 388, For discussion, see
Research Study at pages 2-i.

Proposed Section 22501, This section provides that an ynincorporeted

gssoclation is 11.ab1e for tort to the same extent as 1f the assoclation
were recognized as & sepé.rate legal entity. Thie means that the assooia=
tion is liable for failure to maintain ite property and for the negligent
or wrongful acts or omieslons of its officers, agents, and employees, in
the scope qf their ofﬂce, agency, or employment. For discussion, see
Research Study st pages 11+21. Section 22501 probably codifies existing
law but (except for lsbor unions) there is no California case in point.
frdpoéed" Section 22502, This section provides that an association

is liable on a contract executed on behalf of the associatien bty & persen
authorized to do so. This aectién changes the existing law on comtracts.
Under existing m, an uninc;arporated assoclation cannct mmke a contract
unless by statute it is directly or indirectly authorized to do so or is
made 2 legal entity for this purpose. There are, however, already a mutber
of California statutes that suthorize unincorporated associations to maie
contracte. Baelcally, the proposed section merely extends to wmjpgcrporeted
ponprofit sesoclations the treatment already afforded to partnerships and
labor unions. See Research Study at pages 19=21.

Proposed Section 22503. This section authorizes an unincorporated

association to file with the Secretary of State a statement desigrating
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an agent for service of process, or a statement designating its prineipal
office or place of business, or both, This section 1s significant in
comnection with vemue (statement of principal office or place of business)
and service of process {statement of agent for service of process). The
gection is permissive, not mandatory. For discussion, see Research Study

at pages 32-39.

LIABILITY OF MEMBERS OF NONPRCOFIT ASSOCIATIONS

Sections 7 and 8 {Repeal Sections 21100-21103 of, and Add Sectlons

21100 and 21101 to, Corporations Code)}. Section 7 repesls Chapter 2 of

Part 1 of Title 3 of the Coxrporations Code and Section 8 enacts a new
Chapter 2. For an outline of Title 3, see thils memorandmm supra.

This portion of the draft statute bas no effect on the lisbility of
merbers of orgenizations, suech as partnerships, engaged in businese for
a profit. The existing law dealing with liability of members of such
organizations rewains unchanged. Generally spesaking, the liability of
members of nonprofit unincorporated associations is made subject to
basically the sawe rules that govern the 1lisbllity of limited partners.
The proposed sections codify what probably is exlsting law on lisbility
for tort. The proposed sections probably restrict existing liability
based on contract. For a discussion of liability of members of un-
incorporated assoclations, see Research Study at pages 21-25.

The proposed sections apply only to wembers of s “nonproflt assocl-
ation” which is defined by Section 21000 ss foliows:

A nonprofit associgtlion is an unincorporated assoclation

of natural persons for religious, scilentific, soclal, literary,

educationsl, recreationsl, benevolent, or other purpose not

that of pecuniary profit.. .. :
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The previcusly p:_:cposed sections on liability of unincorperated
associations facilitate reaching the group funds and preperty. On the
other hand, extension of recovery beyond the group funds by holding
members personslly ligble is ususliy undesirable since the metbers often
lack the knowledge and individual control which meke jJustifisble. the
imposition of personal responsibility for the acts of others. Normally,
liability of individual members will not be necessary to compensate the
barm. See Research Study at page 18 (first indented quote).

In effect, the draft statute sets up two distinct systems of liability~-
one to reach group property and the other, with astandarde less comducive
to recovery, to impose liability on the members. This is the scheme
recompended by writers who have analyzed this problem. See, e.g., Research
Study at page 18 (second indented quote). This is the- substance of the
scheme adopted by the Celifornia Suprems Court for laber unions.

Proposed Section 21100. This section limits individual liability

on contracts entered into in the name of, and on behalf of, a monprofit
unincorporated association. In such a case, the person entering into the
contract can protect himself, iIf he wishes, by requiring assumption of
the liability by one or more perscne if he is concerned about the financial
responsibility of the assoclation. This section would extend the limited
Izmanlity from liability provided by Corporatlions Code Sections 21100 and
21101 for debts incurred in acquiring realty to all contracts made by a
ponproflt sssociation. It 18 of interest to note that Sections 21100 and
2110} #ere enacted in response o the anly Californis deoision that imposed
liabiiity on members of nomprofit assoclations, These sections overrule

a decision that indicated that members might be personslly liable on a



contract made by a nonprofit assoclatlon under certain circumetances.

Proposed Sectlon 21101. Thie section is belleved to codify

existing California lasw, See Resesrch Study st pages 21-25.

Reepectfully submitted;

John H. DeMoully
Executive Secretary
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EXHIBIT I

SECTION 1. Section 388 of the Code of Civil Procedure is
repealed.

288, --When-two~-ar-more-persenty-asepeiated-in-any-business;
$ransect~puch-busine s8-under-a-common-nare s -whethar-it-comprines-
the-names-of-pueh-persong-opr-nety-the-agsseisteg-may-he-sued-by-sueh
eémmen-aana,-the-suxnsas-in—sueh-eassa—heiag-served-ea—sae-er—nsre
ef-the-aggeeiatess -and-the-judgment-in-the-avtion-shall-bind-the
Foiet-proparty-of-ail-the-assoeintesy-and-the-individusl-properiy
ef-the-party-er-parties-perved-with-proeessy~-ir-ihe-page-Manner-as
j€-ali-had-been-nenod-dafendants-and-kad-heen-pued-upen-theiy

jeint-liabilityy



SEC. 2. BSection 388 1s added to the Code of Civil Procedure
to read:

388, (a) As used in this section, "unincorporated assoclation” means
agny unlncorporeted organization of. two or more yersons wvhich engages in any
activity of any nature, whether for peofit or not, under a cowmon name,

{(v) An unincorporated assoclation ey sue and be sued in ite
comton neme,

{e) A Judgment against an unincorporated association binds only
the property of the aasoclsation and does not bind the individual
property of a member of the association.

- (d) If a Judgment is remdered against the unincorporated associa~-
tion and also against a member of the asspciation for the same injury,
damage, or loss, execution shall not issue sagainst the individual
property of the member unless execution against the property of the
unincorporated agsociation bas besn returned wholly or partially

unsatliesfied,



SEC, 3. Section 395.2 ic added to the Code of Civil Procedure,
to read:

395.2. If an unincorporated asscciation has filed a certificate
with the Secretary of State pursuant to Ssction 22503 of the
Corporations Code llsting its principael office or place of businesrs
in this state, the proper county for the trial of an setion against
such unincorporated association is the same as it would be if the

unincorporated association were a corporation.



SEC. W& Bection 410 of the Code of Civil Procedure is
amended to resd:

410. The summons may be served by the sheriff, a constable,
or marshal, of the county where the defendant is found, or any
other person over the age of 18, not a party to the action. A
copy of the complaint must be served, with the summons, upon each
of the defendants. When the service is against a corporation, or

against an unincoxrporated association in an action brought under

asésciates-condueting-husiness-under-a-ceERen-namey -in-the-ganaer
authorized-by Section 388, there shall appear on the copy of the
summons that is served a notice stating in substance: "To the
person served: You are hereby served in the within action {or
proceeding) on behalf of (here state the name of the corporation
or the unincorporated association esmmon-mame-undar-whieh-bisiness

is- eondueted.by-ihe-asgoeiates) as a person upon whom the summons

and a copy of the complaint must be served to effect service against
sald party under the provisions of (here state appropriate provisions
of Section 388-er Lk1l) of this g¢ke Code of Civil Proteduwe ." When
serwice is intended to be made upor said person as an indiyidusl es
well as a pereon upon whom gervice mist be made on bebalf of sald
corporation or seld ascociation -aeseelstes , aaid notice shall also
indioate that service 1s had upon said person as an individual as well as
-¢p behadf of said .corporetion or sajd gsettigtion asenedntes . In &
case in which the foregoilng provisions of the section require that
notice of the capacity c¢in which a person is served must appear on

the copy of the.summons that is served, the certificate or affidavit
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of serviee mist recite that such rotice srpeared on such copy cf
the summons, if, in faet, it did appear. When service is against

a corporation, or against an unincorporated association in an

action brought under ssseeintes-espduciing-a-kuginess-under-a

ecumOn-EaRey-iR-the-ganney-autherized-by Section 388, and notice

of that fact does not appear on the copy of the summons or e recital
of such notification does not appear on the certificate or affidavit
of service of process as required by this section, no default may
be taken agsinat such corporation or such associatj.on asseecintes .
When service is made upon the person served as an individual as
well as on tehalf of the corporation or association asseeintes
eondueting-a~husirness-under-a-gommen~name , and the notice of that
fact does not eppear on the copy of the summons or & recital of

such notification does not appear in the certificate or affidavit
of service of process &8 required by this section, no default may

be taken against such person.

When the summons is served by the sheriff, a constable or
marshal,. it mmst be returned, with his certificate of its service,
and of the service of a copy of the complaint, to plaintiff if he
is acting as his own attorney, otherwise to plaintiff's attorney.
When it is served by any other person, 1t must be returned to the
same place, with the affidavit of such person of its service, and
of the service of a copy of the complaint.

If the sumons is lost subsequent to service and before it is
returned, an aifidavit of the official or ¢other person making
service, showing the facts of service of the summons, may be
returned in lieu of the summons and with the same effect as if the

summens were ltgelf returned.
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SEC.. 5. Sectlon 41l of the Code of Civil Procedure is amended

to read:

431. The summons mist be served by delivering a copy thereof
ag follows:

1. If the sult is against a domestlic corporation: te the
president or other head of the corporation, & vice president, a
secretary, an aasistant secretary, genersl manager, or & person
designated for service of process or authorized to receive service
of process. If such corporation is & bank, to any of the foregoing
officers or agents thereof, or to a cashier or an assistant cashier
thereof. If no such officer or agent of the corporation can be
found within the state after diligent search, then to the Secretary
of State as provided in Sections 3301 to 3304, inclueive, of the
Corporations Code, unless the corporation be of & class expressly
excepted from the operation of those sections.

2, If the suit is against a foreign corporation, or & non-

resident joint stock company or association, doing business in this

state ¢ ; in the ranner grovided by Sectlors 6500 ®o 6504, inclusive,

of the Corporations Code.

2.1, I the suit is sgainst an unincorperated associa-

tion that has designated an agent Pfor the purpose of recelving

service as provided in Section 22503 of the Corporations Code:

to such agent. If no such ggent has been designated prior to the

commencement of the action, or if such agent cannot be found




within the state after diligent search, then to any one or more of

the association's members and by mailing a copy thereof to the last

known mailing addrese, if any, of the principal office or place of

business of the association,

3. TIf against a minor, under the age of 1k years, residing
within this state: to such minor, personally, and also to his
father, mother, or guardiani or if thers be none within this state,
then to any person having the care or control of such minor, or
with whom he resides, or in whose service he is employed.

4, If ageinst a person residing within this state and for
whom a guardian or conservator has been gppointed: to such
peraon, and also to his guardian or conservator,

5. Except as otherwise specifically provided by statute, in
an action or proceeding against a local or state public agency,
to the ¢lerk, secretary, president, presiding officer or other
head thereof or of the governing body of such public agency. "Public
agency” includes (1) every city, county, and city and county; (2)
every public agency, authority, board, bureau, commission, corpora-
tion, district and every other poiitical subdivision; and (3) every
department and division of the state,

6. In all cases where a corporation has forfeited its charter
or right to do business 1n this gtate, or has dissolved, by delivering
8 copy thereof to one of the persons who have become the trusteea
of the corporation and of its stockholders or memberg; or, in a proper

case, as provided in Sections 3305 and 3306 of the Corporations Code,



T. If the suit is one brought against a candidate for
public offjce and arises out of or in connection with any meatter

concerning his candidacy or the election laws and said
candidate cannct be found within the state after dlligent
search, then as provided for in Section 54 of the Eleections Code,

8. In all other cases to the defendant personally.
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SEC, 6, Part 3 (commencing with Section 22500) is added

to Title 3 of the Corporations Czde, to read:

PART 3. UNINCORPORATED ASSOCIATIONS
22500, As used in this part, "unincorporated association” means
any unincorporated onganilzation of o or more persons which engages
in any aetivity of any nature, whether for profit or not, under a

oComon: Bame.,

22501, An unincorporated associlation is liable for its
negligent or wrongful act or omission, and for the negligent
or wrengful act or omigsion of 1ts officer, agent, or employee acting
within the scope of his office, agency, or employment, to the same
extent as if the asmociation were a legal entity., N>thing in this
section affects the liability between partners or the liability

beiween = partnership and the partners therein,

22502. An unincorporated aggociation is liable on any contract
executed in the name of and on behalf of the association by a person

authorized by the association to exscute the contract.

22503, (a) Any unincorporated association may f£ile with the

Secreatary of State on a form prescribed by him a statement designating,
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g8 the agent of such unincorporated association for the purpose
of service of process, any natural person residing in this state,
setting forth his camlete business or reaidence address. The
association may at any time file a new statement which designates
a different agent for the service of process and such filing shall
be deemed to revoke the prior designation,

(v) Aany unincorporated association may file with the Secretary
of State on & form preseribed by him & certificate liating the
location amd mailing address of the association's principal office
or place of business in this state. The asaociation may at any
time file a new certificate showing a new location or mailing
eddress of its principal office or place of buginess in this state.

(c) The Secretary of State shall prescribe a form that will
permit the statement referred to in subdivision {a) and the certificate
referred to in subdivision (b) to be combined in one document,

(d) For filing the statement referred to in subdivision {a)
or the certificate referred to in subdivision (b) or the combined
document referred to in subdivision (c), the Secretary of State
ghall charge and collect the fee prescribed 1n the Govermment Cogde

for deslgnation of an agent for the purpose of service of process.



SEC, 7. Chapter 2 (commencing with Section 21100) of Part 1
of Title 3 of the Corporstions Code is repealed.

Nate. Chepter 2 reads as follows:

€HAFZER-2¢--BIABILITY-OF -HEMBERS
£13807--Mambers- of-a-nomprofit-asssciation-are-net
indévidunliy-or-perscnaiiy linble--for-debts-or-iinbitities-contracted
or-inecurred-by-the-asgecistion-in-the-acquiaition-of-loands-or-ieane=
ar-the-purchases-ieasing;-deaigning;-plannings-architectural-super-
visions-erection;-conatructian;-repatrs-or-furnishing-of-buildings

or-ckther-struntures,-to-be-used-for-the-purposes-of-the-azsociation.

21101, --Any -eontraci.-by-which-a-mewber-of-a-nenprofid
assacistion-assumes-any-such-debt-or-liability-ias-invelid-unlese
the-eontract-or-ssme-note-or-memorandun-thereof;-spectficatiy-identi-
fying-the-eentraet-which-is-assumed;-is-in-writing-end-signed ‘by-the

party-to-bea-charged-or-by-his-agents

21382: ~--No~presumption-or-inference-existed-prisr-to-September
15;-&9&5;—ur*existc-ﬁfﬁer-%hat—date;-that“a-member-of—a*uoaprofit
aszociatien-has-censented-cr-agreed-to-the-incurring-of-any-obiiga-
tion-by-the-association;-frem-the-fact-of-joining-or-heing-a member

of-the-association;-or-sizning-ita-by=taws:



21103, --Nobwithetarding-any-other-evidence -of-legisglative
anfenty-it-ig-the-controlling-legiclaiive-intent -that-if-any
provision-of-thic-ehaptery-or-ihe-upplicaticn-thereof-to-any
persoR-oF-eireumstoncay-is-held-invalidy-$the-romainder--of -the
chapier-and-the-appliaation-of -sweh-provisicn-fo-pergens-and
sirevmAtaners-sthar. than-these-as-to-which-i4-is-held-invalidy-ghatl

net-be-affested-thoreby,



SEC, 8. Chapter 2 {commencing with Section 21100) is added

to Part 1 of Title 3 of the Corporations Code, to read:

CHAPTER 2. . LIABILITY OF MEMBERS
21100, A member of g nonprofit association i1s not Individually
or perscnally liable on any contrect eptered inte in the .nsme of
and on behalf of the association unless such member assumes such
1lia®ility by contract and the contract or gome note or memorandum
thereof, specifically identifying the contract which is assumed,

is in writing and signed by the party to be charged or his agent.

21101. A member of a nonprofit asascciation is not liable
for the negligent or wrongful act or cmission of an officer, agent,
or employees of the asscelation unless such mewber participated
in, authorized, or subsequently ratified the negligent or wrongful
act or omission. Authorization or ratification of a negligent
or wrongful act or omissicn may not be inferred merely from the
fact of Joining or being & member of the association or signing

its by-laws.
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SEC. g9.8Secticn 21200.5 of the Corporations Code is amended to
reaed:

21200.5. Any unincorporated association that is an
organized mediecal society limiting its membershlp to doctors
of medicine who are licensed physicians and surgeons and that has
a8 members g majority of the eligible physicians and surgeons
residing in the area in which it functions {which must be at least
one county) maey, without incorporation, purchase, receive, own,
hold, lease, mortgage, pladge, or encumber by deed of trust or
otherwise, manage and sell all such real estate and other property
a8 may be convenient for the purposes and objects of the associa-
tion. FThe-members-sf-any-such-unineorporated-anaseiation-are-net
irdividually-er-porsonally-iiable-for-debds.or-liabilities-contraated
ap-inewrred-hy-the-agsociaiion-in-the-aequisition  of -lands-or-leases
er-the-purehssey.leasingy-construationy-ropairing-or-furnishing
nf-buildings-or-gther—stxuetures-tc-be-useé»fer-the-purpesesfgfmthe
asapciation-or-Ffor-debis-ox-~-liabilitieg-aontragted- - or-ingurred.-hy
the-agsociation-in-the-carrying-out-or-porformance-of any-of-its
PUrposesy - -providedy -thai.puch-purpeses. are-within- the -purposes

stoted-in-Saciion-R1000-of -this.part.
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SECTION 1. Section 388 of the Cade of Civil Procedure is
repealed.

288y --ihen-Swe-ay-nere-perasnsy-sssoeiatad-in-aay-business,y
@mt-mh-‘hunims—uln—n—tm-*m,-nhtthn-it-amrtnl-
the-nmt-ot—suh-parnnc-er-m,-thc—@uuiatu-ny—h--ud-'by-sueh
a.ma-am,-the--sm-in-smh-cun&eiu-mﬂ-u—m-or-m
of-the-asseviatess-and-she-judgmont-in-the-aetion-shall-bind-the
dotnt-preperty-of-all-the-asseeiatesy-and-the-individusl-propersy
gf-the-puty-or-pmhs-loﬂed-ﬁth—prueli,-in-tha-nlt-mur-al
if-all-had-been-numsd-defondants-and-had-boon-susd-upen-their
jeint-iiability.




SEC., 2. BSection 388 is added to the Coda of Civil Procedure,
to resd:

388, ({a) As used in this section, "unincorxporated assooiation"
means any unincorporated organization engaging in any activity of any
nature, whether for profit or not, under a common name. The term
includes, by way of illustration but not way of limitation, a joint
#tock company, labor union, partmrahip, church, fraternal order, or
elub, unless such orgenization is ilncorporated.

(b) An 'utii_ncorporated association may sue and be sued in its

common name.

(¢) A julgment egainst an min_cojrporatid asaociavion binds only
the property of the association and doss not bind the individual
property of a membar of the association, If a judgment is rendered
againgt the unineorporated association and also against & member of
the association for the same injury, demage, or loss, execution shall
not iasue against the individual property of the mamber unless
execution emgainet the property of the imincoz::omted association
hag bean returned wholly or partially unsatisfied.




SEC, 3. Bection 395.2 is added to the Cods of Civil Procedure,
to read; o |

395.2. If an unincorporated association has filed a certificate
vith the Secretary of State pursuant to Section 22503 of the
Corporations Code listing its principal offiga or place of business
in this state, the proper county for the trial of an acticn against
such unincorporated association is the same as 1t would be if the

unincorporated association were a corporation.

o




SBEC. 4 Section 410 of the Code of Civil Procedure is
amended to read:

410. The summons may be served by the sheriff, a constable,
or marshal, of the county where the defendant is found, or any
other pei-soh over the age of 18, not s party to the action. A
copy of the complaint mist be served, with the summons, upon each
of the defendants. When the service is against s corporation, or
&gainst an unincorporated association in an action brought under

asseeintes-eondueting-business-undey-a- camon- saney - in-the-manner

uﬁMqi-&y Section 388, there shall appear on the copy of the
summons that 1s aerved a notice stafing in substance: "To the - -

person served: You are hereby served in the within action (or
prbc.udtng) on behalf of (here state the name of the corporetion
or the unincorporated associstion ctumon-nsame-usder-vhich-Weiness

is-eondneted-hy-she-ansoeiates) as 8 person upon whom the summons

ard a copy of the complaint must be served to effect service against
said party under the provisions of (here state appropriste provisions

of Section 388-ew 411) of this code.” When service ie intended to
be made upon sald person as an mﬂm 88 well as & peraot upon
vhom service must be made on behalf of said corporation or said
association asseciates , said notice shall also indicate that
serviée is had upon sald person as an indlividual as well as on ”
behals of sald corporation or said g sociation asseeiates . In a
cage in which the foregoing provisiohs of the section require that

notice of the capacity cin vhich & person 1s served must appear on

the copy of the.summons that is served, the certificate or affidavit

-




of servise muet recite that such notice appeared on such eopy cf
the suwmmons, 1f, in fact, it did appesar. When service is againat

a corporation, or against an unincorporated association in an

action brought under aasoéiates-euﬂuethg-n-busimc—aﬂer—n

commen-namey-in- éhe-manner-authorised-by Section 38, and notice
of that fact does not appear on the copy of the susmons or a recital
of such notification does not aeppear on the certificate or effidevit
of service of process as required by this section, no default may
be taken against such corporation or such association asseesisies .
When service is made upon the personh served as an indivimi a8
well as on bebalf of the corporatioh or association asseeiaies
cendueting-a-business-unier-a-cormon-naxe , and the notice of that
fact does not appear on the copy of the suemons or & recital of
such notification does not appear in the certificate or affidavit
of service of process as required by this section, no default may
be taken sgainst such person.

When the summons is served by the sheriff, a consteble or
marshal,. 1t must be returned, with his certificate of its service,
and of the service of a copy of the complaint, to plaintiff if he
is acting as his own attorney, otherwise to plaintiff's attorney.
When it is served by any other person, it mist be returned to the
same place, with the aftidavit of such person of its service, and
of the service of a copy of the eonﬁla:l.nt.

If the summons is lost subsequent to service and before it is
returned, an affidavit of the official or other person making
service, showing the facts of service of the summons, may be
returned in lieu of the summons and with the sage effect as if the

samons were itgelf returned.
-5-




SEC. 5. Section 41l of the Code of Civil Procedure is amended
to read:

411. The summons mast be served by delivering a copy therecf
as follows:

1. If the suit 1s against a domestic corporation: to the
president of other bhead of the corporation, & vice president, a
secretary, an assistant secretary, general marager, or & person
designated for service of process or authorized to receive service
of process. If such corporation is g bank, to any of the foregoing
officers or agents therscf, or to a cashler or an assistant cashier
thereof. If no such officer or agent of the corporation can be
found within the etate after diligent search, then to the Secretary
of 8tate as provided in Sections 3301 to 3304, inclusive, of the
Corporstions Code, unless the corporation be of & clase expressly
excepted from the operation of those sections.

2, If the suit is against a foreign corporation, or & nok-
resident Joint stock company or associstion, doing busipess in this
state; in the manner provided by Sections 6500 to 6504, inclusive,
of the Corporstions Code.

2.1, I, the sult is ageinst an unincorperated associa-
tion that has designated an agent for the purpose of receliving

service as provided ir Section 223503 of the Corporations Code:
to such agent. JIf no such agent has been designated prior to the

conmencement of the action, or if such agent cannot be found




within the state after diligent gearch, then to any one or more of

the association's members and by mailling a copy thereof to the last

known wailing address, if any, of the principsl office or place of
businese of the association.

3. If against a minor, under the age of 14 years, residing
within this state: +to such minor, personally, and also to his
father, mother, or guardian; or if there be none within this atate,
then to any person having the care pr control of such minor, or
with whom he resides; or in whose service he is employed.

k, If against e person residing within thie stete and for
whom & guardian or conservator has been appointed: to such
person, and alao to his guardian or conservator.

5. Except as otherwise specifically provided by statute, in
an action or procesding against a local or state public agency,
to the clerk, secretary, president, preslding officer or other
head thereof or of the governing body of such public agemcy. "Public
agency" includes (1) every city, coﬁnty, and city and county; (2)
every public agency, authority, board, dureaun, comniision, corpora-
tion, district and every other political subdivision; and (3) every
department and division of the state.

6. In all cases where a corporation has forfeited its charter
or right to do business in this state, or has diasolved, by delivering
a copy thereof to one of the persong whe have become the trustees
of the corporation and of its stockholders or members; or, in a proper

case, as provided in Sections 3305 &nd 3306 of the Corporations Code.




7. 1If the suit is one brought againat a candidate for
public office and arises out of or in connection with any matter
concerning his candidacy or the election lawe and said
candidate cannot be foumd within the state after dfligent
search, then aes provided for in Section 5% of the Elections Code,

8, In all other cases to the ﬂafbnﬂant personally,




SEC, & Section 1030 of the Code of Civil Procedure 1s amended
to read:

1030, When the plaintiff in an action or specisl proceeding
reaideg out of the State, or is a foreign corporation, er is an

unincorporated association wherever situated which is bringing the

action or proceeding in its common name, security for the costs and

charges, which may be awarded against such plaintiff, may be
required by the defendant. When required, all procesdings in the
. action or epecilal proceedings must be stayed until an undertaking,
executed dy two or more persons, is filed with the clerk, or with
the judge if there be no clerk, to the effect that they will pay
such costs and charges as may be awerded against the_plaintiff by
Judgment, or in the progress of the action or special proceeding,
not exceeding the sum of threse hundred dollars {$300). A new or
an additlionsl undertaking may be ordsred by the court or judge,
upon proof that the original undertaking is insufficient security,
end proceedings in the action or special proceeding stayed until
such new or additional undertaking is exscuted end filed. Any
stay of proceedings granted under the provisions of this section
shall extend to a period 10 days after service upon the dsfendant of
written notice of the filing of the required undartaking.

After the lapse of 30 days from the service of notice that
security is required, or of an order for new or additional security,
upon proof thereof, and that no undertaking as required has been filed,
the court or judge, may order the action or special proceeding to be

dismiered.

o



SEC., 7. Part 3 (commencing with Section 22500) 1s edded

to Titles 3 of the Corporations Code, to read:

PART 3. UNINCORFORATED ASSOCIATIONS
22500. As used in this part, "unincorporated association" msans
any unincorporsted organization engaging in asny activity of any
nature, whether for profit or not, under a coammon name. The term
includes, by way of illustration but not by way of limitation, a
joint stock company, labhor union, parthership, church, fraternal

order, or club, unless such organization is incorporated.

22501. An unincorporated associetion is liasble for its
negligent or wrongful act or omission, &nd for the negligent
or wrongful act or omiesion of its orfj.cer, agent, or employes acting
within the scope of hie office, agency, or amployment, to the same
extent as if the association were a legal entity. Nothing in this
section affects the liabllity between partners or the liability

between a partnership and the partners. therein.

22502, An unincorporated association is liable on any contract
executed in the name of and on behalf of the asscciation by a person

authorized by the association to execute the contract.

22503. (a) Any unincorporated agsociation may file with the

Secretary of State on 2 form prescribed by him a statement designating,

~10-




ag the agent of such unincorporated association for the pﬁri)ose
of service of process, any natural person residing in this state,
setting forth his cc;mp}.ete business or residence address. The
assoclation may st any time file s new statement which designates
a different agent for the service of process and such filing shall
be deemed to revoke the prior designation.

{(b) Any unincorporated association mey file with the Secretary
of State on a form prescribed by him a certificate listing the
location end mailing address of the assgciatiqn's principal office
or place of business in this state, The asaéciation may at any
time file e new certificate showing a new -locatitm orr mailing
eddress of its principal office or pﬁce of bugineas 1n fhis state.

(r_:) The Secretary of State shall prescribe a fo.ﬁn'that will
permit the statémént referred to in subdivision {a) and the certificate
referred to in subdivision (b) to be combined in one document,

{d) For filing the statement referred to in subdivision (a)
or the certificate referred to in subdivision (b) or the combined
document referred to in subdivision {c), the Secretary of State
ghall charge and collect the fee pﬁsnribed in the Govermment Cdde

for designation of an sgent for the purpose of service of process.

e




SEC.8.. Chaepter 2 (commencing with Section 21100) of Part 1
of Title 3 of the Corporations Code is repealed,

Note. Chepter 2 reads as follows:

EHAPTER-2y~-LEIABTL FTY.OP-MEMBERS
21100z -~Members-of -a-nonprofit-association-are-net
indévidualily-er-personslily iiabie--for-debts-or-iiabilitien-contracted
o ere incurred-by-the-association-in-the-acquisition-of-lands-or-teases
ar- Ehwpmhase-;-'1easing;-de§igni_ng-,- ~pianning;-architectural-super-
vision;-ereetion;-conatructibn;-repairs-or-furnishing-ef-buildings
?x*.othtr- astructuresy-to-be-used-for-the-purposes-of-the-asgociation,
21101, - -Any.-coniract-by-which-a-menber-of-a-ndnprdfit
essociotion asaumes. aay. such-debt-oy- ldabiiity-is.invalid-uinless
%e-eanw#-%-umw speaiPichdiy.identss-
fying-the-gontraet-vhioh-is-assumed; -ig-in-wpiting-and-sd ghed by-the
| party-te-be-eharged-op-hy-his-agents
211025 -~No-presutptisn-or-inferente-existed-prisy-to-Septinder
15;-1945; -or-extsts-afber-that-date;-that-a-membar-of-A-RARpSELiE |
assectation-has-conseibad-or-agraed-to-the-tneurring-of-any-obtiga-
tion-by-the-association;-from-the-fact-of-joining-or-béitig-a -ninbér

of-the-agsociation;-or-sirning-its-by=tawss




O

21103, - -Notwithsbanding-any-other-evidence -of-legistative
intenty-it-is-the-aontrolling-legislative-intent-that-if-any
prevision-ef-this-ehaptar,-er-the-appiieatian~thereef-te-aay
person-or-eircumstaneay-is-keld-invelidy-the-remainder-of-the
chapier-and-the-application-of such-preovision-teo-persens-and
airounstances-sther. than-$hose-aa-to-whick-15-is-hekd-invalidy-shail

nok.be-affected-therebyy




SEC, 9. Chapter 2 {commencing with Section 21100) is added

to Part 1 of Title 3 of the Corporations Code, to read:

CHAPTER 2, .LIABILITY OF MEMBERS
21100, A member of & nonprofit association is not individually
or personally liable on any contract eéntered into in the .nnmaféf_
and on behalf of the association unless such member assumes suﬁh"r
liability by contract and the contract or some note or memorandun
therest', specifically identifying the contract which is assumed,

is in writing and signed by the party to be charged or his agent.

21101, A member of a nonprofit association is not liable
for the negligent or wrongful act or.dmiasiun of an officer, agent,
or employee of the association unlessjsuch nenber participate&
in, authorized, or subsequently ratified the negligent or wromgful
act or omission., Authorization or ratification of a negligent
or wrongful act or cmission may not bé inferred merely from the
fact of joining or being a member of the association or sigring

its by-laws,

w1l
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SEC. 10.Section 21200.5 of the Corporations Code 1s amended to
read:

21200.9. Any unincorporated association that iz an
organized medical soclety limiting its membership to doctors
of medicine who are licensed physicians and surgeons and that has
as members 2 majority of the eligible physiclens and surgeons
residing in the area in which it functions (which must be at least
one county) may, without incorporafion, purchase, receive, owm,
hold, iease, mortgege, pledge, or encurber by deed of trust or
otherwise, manage and sell all such reml estate and other property
as may be convenient for the purposes and objects of the associa-
tion. The-members-of-any-such-unihcorporated-assceiaticn-are-not
individunlly—or-parsonallyzliabie-#nr-debts—or-;iahi;itieauaanfrécted
ar-ineurned-hyuthn-assneiatian-in-tha-gaquisitinnnafulanﬂs-or-leﬁlei
or-the-purehasey-leasing;-acnsirueliony - repairing.or-furnishing
qﬁ;buildings-or-other-stgucturos-tdabefusadyfer-the—purposes-afuthe
assoclaticn-or-for-debis-or-liabilitied-contraoted-or-inourred-by
the-association-in-the-sarrying-out-or-performance-of -any-of-its
PUrpOSes; - -provided, -that . such-purpeses-are-within-the-purposes

atated.in-Seeilon-R1IQ00-of -this.parts
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