763 5/18/66
Sixth Supplament ts Memorandum £6-21
Subject: Study 63(L) - Evidence Code (The Officlal Information Privilege)

The office of the District Attornmey of San Diege County has raised a
questien concerning the O0fficisl Information Privilege, See Exhibit I
(pink pages) attached. The question is which sgency--the court or the
public offieer cleiming the privilege--should determine whether disclosure of
official informetion is against the public interest?

Under the Evidence Ccde, the court must hold the information privileged
if the court determines that disclosure of the information is prohibited by
federal or stats statute. If no federal or state statute prohibits disclosure
of the informatlion and the public entity claims the privilege, the court
is required to prohibit disclosure of official information if the court
determines thet digelosure of the information is 'hgaihst the public interest
because there 1s a necessity for pressrving the confidentiality of the
information that outweighs the necessity for disclosure in the interest of
justice,” BSee Evidence Code Sections 1040 and 915, BSaee also the Offieial
Comment te Seetion 915,

The office of the District Attorney of San Diego County takes the
position that the determination of whether disclosure of the information is
agalnst the public interest should be a decision to be made by the publie
officer and should be conclusive on the court if the publie officer acts in
good falth,

The existing California law is net entirely clear, dut the staff believes
that the California Supreme Court would approve the procedure described in

FPeople v, Glen Arms Estate, Yne, (the same procsdure provided in subdivision

" {v) of Sectien 915), See the discussion of this case in Exhipit IIT (green).
~l-




This ia conslstent with the position of the Uniform Rules of Evidence that
this iz a matter for the court to determine if the privilege is claimed.
While we are fairly confident that subdivision (b} of SBection 915 would
be held to codify existing California law, we believe that the question for
decision by the Commission is not what the rule is until January 1, 1967,
but rather whether the rule expreased in Evidence Code Section 915 should be
changed. You will recall the meny occasions when this particular matter was
discussed by the Commisaion during the course of drafting the BEvidence Code.
Hence, we do not propose to discuss the metter in detail in this memorandum.
Professor Wigmere swummarizes the case for Section 915 as follows:

In England, the political minister determines the existence
of the privilege; the court passes only on the guestion whether
the claim has been made by the proper person and in the proper
form: . . « In the United States, however--if opinions of the
courts rather than opinions of the executive zre to be the guide--
the court determines the claim. This is as it should be. A
court which abdicatea its inherent function of determining the
facts upcon which the admissibility of evidence depends will furnish
to bureauvcratic officisls too ample opportunities for abusing the
privilege., The lawful limits of the privilege are extensible
beyond any control if its applicability is left to the determina-
tion of the wvery official whose interest it may be to shield a
wrongdoing under the privilege. Both principle and policy demand
that the determination of the privilege shell be for the couri,

It follows that the govermment must meke a showing supporting
its plea of privilege. The kind of showing required depends upon
the circumstances. When, for example, the claim is that the
material contzing state smecrets, the showing need be slight and
the technlique of having the judge pursue the meterial in camera
(which may be employed in less sensitive instances) mey not be
available: {[Here follows a discussion of United States v.
Reynolds, which you will recall the Commission considered in
connection with this privilege.]

On the other hand, where the claim is that the information
is merely "official,” the government quite properly may be required
to disclose 1t to the judge in camera and bear the burden of
persuading the judge that disclosure would be harmful to the
govermment,

.




The argument in support of the position taken by the office of the
Saﬁ Diego District Attorney is set out in Exhibit II. Consider alse
Exhibit III. It should be noted that the New Jersey law (a New Jersey
cage is relied upon in Exhibit II) is now consistent with Evidence Code
Section 915. WNew Jersey Laws 1960, Chapter 52, Section 24:84a-27 ("No
person ghall disclose official information of this state or of the United
States (a) if disclosure is forbidden by or pursuant to any act of coOngrase

or of this state, or (b) if the judge finds that disclosure of the information

in the action will be harmful to the interests of the public.") (Ewphasis
supplied.) A New York case is alsc relied upon in Exhibit II, But in

Stratford Factors v, New York State Banking Dept,, 10 App. Div,2d 66, 197

N. Y. 8.2d 375 (1960), the trial court was reversed because it upheld =

claim of a statutory privilege to exclude certain "reports of examinations

and investigations" without requiring the meterial claimed to be privileged

to be produced for an in camers examination by the court so that the court could
determine whether the papers were nade confidentigl by statute. As far as

the Californis cases are concerned, we believe that People v, Glen Arms

Estate, Inc. reflects the better view and the view that the California Supreme

Court would adopt in the absence of sgtatute,

Exhibit IV (buff) is an opinion of the Californisa Attorney General.
Hote on page 4 of Exhibit IV the statement given in justification for the
English rule:

7t is manifest it must he determined either by the presiding
Judge, or by the responsible servant of the Crown in whose custody
the paper is. - The Judge would be unable to determine it without
aacerteining what the document was, and why the publication of it
would be injurious tc the public service--an inquivy which cannot
take place in private, and which taking place in public mey do all
the migchief which it is proposed to guard against,
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It appears to us, therefore, that the guestion, whether
the production of the documents would be injurious to the
public service, must be determined, not by the Judge but by the
head of the department having the custody of the paper; « . «

[Emphasis supplied. ]

Section 915 meets the problem that led to the adoption of the English
rule., Section 915 provides for the judge examining the information in
camers.,

In conclusion, the staff does not believe a case is made to change
Section 915.

Respectfully submitted,

John H. DeMoully
Executive Secretary




EXHIBIT X

ROBERT J. STAHL, IE.

County of San Diego Nearatams Diseriey Ko s

ROBERT L. THOMAS

CEFICE OF Chisl Depaty District
DISTRICT ATTORNEY EUGENE b1 mLLEN
. COURTHOUSRE Chisi Invastigetor
“i/ES DON KELLER
pecT ATTORNEY . SAN DIEGO, CALIFORNIA 92112
May 12, 1966

Professor Joseph B. Harvey
Assigtant Executive Secretary
California Law Revision Commission
Stanford University

Stanford, California

Dear Professor Harvey:

Perhaps you will recall that after your excellent talk to the
District Attorneys' Association in Los Angeles last February om
the Evidence Code, I briefly discussed with you my concern over-
what effect section 915 of the Evidence Code will have on what is
aow section 188Ll(5) of the Code of Civil Procedure, i.e., how the
determination of whether the public interest would suffer by the
disclosure of confidential information claimed by a public official
to be privileged is to be made. The comment to section 915 states
that the section is a codification of the existing law, citing, among
others, the case of People v. Glen Arms Estate, Inc.

Frankly, 1 beiieve the comment is wrong. The reason for my
delay in expressing this cginion -~ which 1s done with all respect
due the Commission ~- is that I had hoped to have an opportunity
to prepare material for. the Commission which I believed would be
more tailored to what the Commission would like. However, due to
the extraordinary press of business, I have not been able to do
s0. And such an opportunity now appears all but impossible in the
near future. .

And if my views are correct, I certainly would prefer having
the question resolved by the Commission xather than having to
fight a court battle -- which, now, would be in the face of the
Commission’s comment.

Therefore, I am enclosing three items: one, a 1e2gthy
petition; two, a shorter memorandum which supplements the petitiom;
and, three, an opinion by the Chief Justice written when he was
the Attorney General of California. :

The first is a copy of the petition which was filed by this
osffice when the reports of one of our investigators were subpoensed
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in a civil {(paternity) case. The petition gives the facts. And
though some of the arguments contained therein may not be directly
in point, perhaps the petition, as a whole, will give the Commis-
sion a better appreciation for the problems with which an office
such as ours is frequently confronted. Unfortunately, the real
party in interest in this particular case withdrew the subpoena
in issue which rendered the matter moot and resulted in the
appellate court not having an opportunity to give an answer to

the questions presented.

The second item is a memorandum written to supplement the
petition after the decision in the Glen Arms Estate case. It,
also, is self-explanatory. .

The third item is a copy of the opinion written by the Chief
Justice when he was the Attorney General and which, as I read it,
advises that it is for the public officer to determine whether the
public interest would suffer by the disclosure of privileged infor-
mation in the public officer's possession.

I would also like to point up that the reason the Oceanside
H School Dist. v. Superior Court (1962) 58 Cal.2d 180, Z3 Cal.
ptr.375, 373 P.2d 439 and the 3San Diego Professional Assn. v.
Superior Court (1962) 58 Cal.2d 194, 2§
cases are not specifically treated in the petition are (a) I £irst
overlooked them and (b) after finding them was of the opinion that
t?ey&wére, in principle, sufficiently covered by the cases already
cited. '

Lastly, in pointing up the types of problems with which
offices such as ours are confronted (in addition to that which is
shown in the petition) it is not uncommon for an attorney to
cause to be issued a subpoena duces tecum for our case files or
for reports of investigations of criminal matters by law enforce~-
ment agencies, or both, in other ways. For examples, an attorney
who represents a defendant in a pending criminal action will file
a civil action (e.g., false imprisorment) aris out of the same
facts and, ostensibly under civil discovery in the civil actionm,
will cause to be issued a subpoena duces tecum (perhaps, also,
for a deposition) to discover the files in our possession and
those in the possession of the police (and, when calling for a
deposition, will attempt to examine the police officers and the
deputy district attorney assigned to the case); this has been
done when the criminal action is pending despite the fact that the

Cal . Rptr. 384, 373 P.2d 448,
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¢ivil action would not ge to trial for many months hence and
despite the fact that the attorney has not attempted, formally or
informally, to pursue his rights of criminal discovery. Attormeys
representing defendants in criwminal actions have also taken a

more direct :gproach by causing a subpoena duces tecum to be issued
calling for the police reports, etc. when, again, they have not
attempted, formally or informally, to pursue their cllents' rights
of crimanal discovery.

I know I have asked for a considerable amount of your time,
but the question is an important one to this office. Please feel
free to make any use of the enclosures as you or the Commission
might deem appropriate.

Lastly, Mr. Keller sends his warmest personal regards to
you. '

Sincerely yours,

JAMES DON KELLER
District Attorney

Deputy District Attorney

RHB/ jk
Encs.
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EXTRACT FROM PETITION

v
WHETHER THE PUBLIC INTEREST WOULD SUFFER BY
THE DISCIOSURE OF A COMMUNICATION MADE WITHIN
THE MEANING OF §1881(5) IS A DETERMINATION TO
BE MADE IN GOOD PAITH BY THE PUBLIC OFFICER
Bhving shown that the communications made by Shella to
petitioner are privileged and confidential within the mean-
ing of §1881(5), the next question which must be answered
1s: Who 1s fto determine "when the public interest would
suffer by disclosure” of such a confidentlal communication?
That 1s, does the public officer or does the court decide
vhether In a2 particular case the publlic interest would suffer
by the disclosure of a confidentlal communication made to
the public officer. The answer to this question 1s not
¢lear. But the welght of authority and the practical con~
slderations indlcate that the determinatlion of whether the
public interest would suffer by the disclosure of confiden~
tial communications which are within the purview of §1881(5)
13 to be made by the public officer acting in good faith.
The California case which contains dicta contrary to
wlh=-
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;fpetitianer's poslition is Markwell wvg. Sykes, 1959, 173 Cal.
| app.2a 642, 343 P.2¢ 769. IHowever, the authoritles cited

: in the Sykes decision, supra, do not, when analyzed, support

| 4ts aicta.

The case of People vs., Curry, 1950, 9T Cal.App.2d¢ 537,
281 P.24 153, clted in the Sykes decision, supra, is not

suthority for the proposition that the court, rather than
the publie officer, 1s to determine whether disclosure of a
confidential communication within the purview of §1881(5)
will cause the pudblic interest to suffer.

In Curry, supra, the court was deciding whether state-
ments made by the defendant In 2 ¢riminal aoction to & proba-
tion officer which were inconsistent with his sworn testimony
were privileged within §1881(5). It was the defendant's
contention that his statements were privileged; that is, the
public officer, whether or not he was a pudlic officer within
the meaning of §1881(5), was not claiming the privilege.
Thus, the Curry decision, supra, is not authority for the
question here presented for several reasons: (1} As is
pointed out in the Svkes decision, supra, it is the public
officer who muat olaim the §1881(5) privilege, and if he
falls to do Bo it may, as 1n the Sykes ecase, result in a
waiver of the privilege; (2) statements made by & defendant
in a oriminal action to a2 prosecutor or a law enforcement
agent are not intended to be made in confidence; and (3) the
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the court there properly rnade the determination as to whether
diselosure of the communication would cause the public inter-
est to sulfer as the communleation was made to the court by
virtue of the fact that a probation officer is an agent of
the court; the court, therefore, was the publlice offlicer to
whom the communicatlon was made and it then made the decision
whether the disclosure of the communication would cause the
publlce interest to suffer.

The Curxy decision, supra, is authority for the propo=
sition that the court determines i1f §1881(5) applies. Peti-
tioner does not quarrel with this rule, i.e., petitioner
agreek that the court must determine if the person to whom
the communleation was made is a publdic officer within the
meaning of §1881(5) and it must determine if the communica=
tion was of a confidential nature. But, as shown in the
above arguments, both of these determinations have been made.
And the Curry decislon, supra, is not authority for the
proposition that the court, after determining that §1881(5)
applies, must then go forward and examine the communlcatlons
which were made and make the additional determination of
whether the communication, if disclosed, would cause the
public interest to sulfler.

The Sykes decision, supra, also cites Dwelly vs. MoRey-
nelds, 1936, 6 Cal.2d 128, 121, 56 P.2d'1232. But here,
again, .all the court in the McReynolds case, supra, held
relative to the issue here presented 1s that it is for the

-28~
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court to determinc whather the communication was privileged

within the meanin: oo $1881{5). The court did not conslder

| the question of who is to determine if disclosure of the

communication would cause the public interest to suffer.

Though Professor Wigmore was of the opinion that the
court should determine whether dlsclesure of a privileged
communleation made to a publlc officer would cause the pub-
1ic interest to suffer because he was apprehensive of the
consequences which might follow from allowling the public
officer to make the determination, his fears have not neces-
garily been shared by the c:tarux‘i:.sz.ﬂL

Another California case clted in the Sykes deceision,
supra, &s authority for iis dicta is Holm vs. Superdor Courg,
1954, 42 cal.2d 500, 507, 267 P.2d 1025, 268 P.2d 722. But
the 1anguagé referred to In the IHolm case, supra, does not
support the dicta in Sykes. In Holm, the' court merely states
that 1t is for the court to determine whether a communication
was Intended to be conildential. The court then holds that
if the communication 1s made to an attorney for a single pur~
pese the court is to decide whether the commnication falls
within the purview of $§1881(2); and 1f the communication was
made to an attorncey for a dusal purpose, the court must deter-
mine, according tc the evidence taken for this purpose,

3/ 8 wigmore on Evicence, 3d Ed., p. 798, §2379.

4/ Lewis vs. Roux Trucking Corm., 1927, 222 App.Div. 204, 226
NOYO S‘m‘p- 70.

DG~




1 | whether the "deminant" purpose was a confidential cormuUnicne
gétion within §1881(2) and then ceclare, accordingly, whethep
1| the privilege of $1.881(2) attaches to the communication.

{ | The ocourt in Holm, supra, 4did not havé—§1881(5} before it;
1t was deciding a question which arose under §1881(2)==the

L)

¢ | attorney=client privilege. Thus the Hoim decislion neither

7| touched upon the language in §1881(5) nor suggested the pro=
¢{ cedure which shoulc be adopted in applying §1881{(5). Ang,

9| of course, a decision iz not authority for a proposition not
9| considered. People vs. Cole, 1964, 226 A.C.A. 187, 37 Cal.
11| Rptr. 798.

i2 The Sykes decision, supra, also refers to Volume 95 of
13| the Lawyers Edition of the United States Supreme Court at

M| page 451 and Volume 97 of the same reports at page T40 as

151 additionel authority for the proposition that 1t is for the
| sourt to determine whether the disclosure of a communication
171 within §1881(5) wduld cause the public interest to suffexr.

8 Nelther of these c¢itations, however, contain authority for
1 the propositlon advanced in the _Sykes dicta. Both co}lec-

0 tions of cases, of course, contain federal decisions.

21 And many of the federal decislons which petitioner here
rings before this court are not clted or discussed. Addl=
tional ¢ollections of cases which deal with the questlons
2 presented 1n this petitlon and which may assist this court
are: 165 A.L.R. 1302: Anno.=-~Forbidding Disclosure Bﬂ Public
% Cfflcers, which annotation supersedes- and supplements 47
AJL.R, 694: Annco.-=Statute Forbidding Disclosure By Official;
% g AJL. R. 109G: Anno.-=Evidence: Privileze of Communication
<:: Made to Publlic COfficer, whlch amnotation is supplemented by
2% 59 A.L.R. 1555: Anno.~--Evidence==-0f{iclal Communication--
Privilege; and 140 A.L.R. 1466: Anno.--Defamation--Communi=-

=30
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syvon and Curey decelslions, supra, elte Crogby
,» § Cir. 1943, 133 F. 24 470, for the

ITirag

. propesition that the court 15 to make the decision as to
' whether the disclosure of a communication within §1881(5)
would cause the public interest to suffer. The Curry deci~
glon, supra, cltes the followlng dieta from the Crogby cass, |
gupra: "All reason says that the question 1s one for the
court to determine.” The "reason" cited as authority for
the dicta in the Croshy case by the federal court is the
same reason as gilven by Professor Wigmore. But as haz been
ghown in Lewls ve. Roux Truekinsm Corp., supra, such reason
15 not “all" reason. Moreover, 1f the courts are to deter=
mine this question, is there any privilege? The decisicn in
the case of Boske vs. Comingore, 1900, 177 U.S. 459, 20 Sup.
Ct. 701, 44 L.Ed. 846, seems to indicate that such a rule
would render the privilege meaningleas.

Furthermore, that the Sykes dicta is just that--and not
the law of this state--is shown by the c&se of Chronicle

Publishing Co. ve. Superior Court, 1960, 54 Cal.2d 548, 7

Cal.Rptr. 109, 354 P.24 637. The Sykes decislon is cited

sation to Police {IV. Communication to prosecuting attorneys,

p.147%, et szeq.).
Also, the student camment in 22 Cal.L.Rev. 667—677 {1933=
34); Prd e for C cationa to Pol 0

Records of 1 is extensively ressarched

and may be of assistance to the court,
§/ 8 Wigmore on Evidence, §2379, supra, footnote 3, page 29.
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by the Court andé the Court approves of the following language
from the Sykes decision:
Mees!The privilege iz for the benefit of

the state * * * or 1ts agencieé.and the cloak

of testlimonlal lmmunity is thrown only around

such public officials % #* # [Plhe existence

of a privilege In the state presents a ques-

tion for the court * # #»,t . " {7 Cal.Rptr. at

139. ) N

It ia to be noted that the Supreme Court does not=—-with
the dicta of _Sykes squarely before it--go on to approve of ’
the proposition that it 1s for the court to also determine
whether disclosure of a communication within §1881(5) would
cause the public interest to suffer. But, rather, the court
states that the law is as petitioner contends it to be.

And can the courts make such a decision? In every
instance where a court would be called upon to decide this
question 1t would be limited to the facts of the case before
it. And the publlc interest, as in the case at bar with the
files of a prosecuting attorney, involves considerations
which reach far beyond the scope of any particular 6&33.
Then, too, it must bs remenmbered that the publie has expressed
1ta confildence in its public officers, such &s petitloner,
by electing them into office. Is this public confidence==

and the trust it necessarily irporis=--so meaningless that
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the courts cannot or should nat accépt the good falth repre-
sentations of public officers? Also, 1t must be remembered
that each public oiTicer 1s a2 specialist: For examnple,
petitioner speclalizes in protecting the public welfare by
parforming the glven duty of prosecuting those who commit
public offenses; he works closely with law enforcement
agencles and the private cltizens who he represents in his
capacity as the prosecuting attorney; he 1s in the best po~
sition to determine what effect would be had or what conse-
quences would follew if informaticon communicated to him,ware’
to be mede public. And, contrary to Professor Wligmore's
expressed fears, what abuses has the privilege which has
been given to publie officers by the legislature led to
over the years? Must we be ruled Ly shadows and ghosts?
Professor Wigmore advocates that the courts should decide
this question because, inter slia, the courts will act in
good faith. Must we presume that all public officers will
act in bad falth? And if the privilege which the legisla-
ture has given to public officers presents such a potential
danger, would 1t nct be appropriate for the legislature to
withdraw or restrict the privileze?

Our Supreme Court does not approve of the presumption
that public officers will abuse the prifileges of their
offices. Nor does 1t disapprove of the policy which allows
& dazreeucf secrecy in the conduct of the affairs of publie

-33..
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offlcers.

To the contramy, &nd, it would secm, te the con-

trary of Professcr Wigmore, our court presumes that the pub-

lic officers will »erforn the dutlies of thelir offices and

that there 1s a reod Jor seerascy and non-disclosure in the

conduct of certalr zflalrs adminiztered by publie officers.

Thus, in the Chronicle Publishing Co. case, supra, our couxrt

stated:

¥ e 'I5 18 presuned that the members of
the [State Bar] committee, beinz publie
officers [ermphasis the court's], regularly
performed their duty # % #,' ,,, Thus the
Board of fGovernors of tha'State Bar and its
secretary not only come within the splrit of
section 1881 but actually are 'publlc offi-
cer{s)' within its terms.” {7 Cal. Rptr., at
118.)

And, later in the opinion, the court approves of the language

used in People vs. Peerson, supra, 111 Cal.App.2d 9, 24, 244
P.2d 35, 47, where the court stated:

"See also [the Pearson case] where 1t is
held that papers of a sheriff's department
vice squad were not open to publlie inspec-
tion. !Public policy requires that docu-
ments in the sheriff's office relating to
law enforcement be treated as confidential.

-3
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'1 1957, 149 Cal.App.2d 560, 309 P.2d T1.” There, in the opinion
I of Mr. Justice Wood, the procedure of allowing the witness

¥ * 2 The contents of such decumaents are not
to be divuized by their custodian when thelr
seereey would serve the public interest.t”

(7 Cal.Rptr., at 120.)

This court muczst, in a finzl analysis, determine what

[tha leglslature Intended by its language when it enacted
5§1881(5). To determine this, let us first look to the

Ecases wh;ch, contrary to the Svkes deelslon, indicate that
' the only determination which the court is to make in this ;

i

»! regard 1s whether the public officer asserting the privi-

|

|

lege 15 acting in good falth and he 1s of the opinion that

31 the disclosure of a communication within §1881(5) would
3! cause the publlic interest to suffer then that answer 1s to

be accepted by the court and the court's ingulry 1s at an

end,
An interesting case on this polnt is People ¥s. Alaniz,

(.e., the public officer) to determine whether the public

| interest would suffer by the disclosure of a communication
| which was within $1881(5) is approved. There, after citing
I§1881(5). Mr. Justice Wood states:

"eso Offlcer Smith testified that the

information given by the informers was cone

I/ This c¢ase was overrulaé on other considerations in Preistly
v8. Superior Court, 1958, 50 Cal.2d 812, 320 P.2d4 39.
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fidentlal and the public interest would suffer

1f the namces of the informers were disclosed.

4z}

In Peonle vs. Gonzales, 141 Cal.hpp.2d 604

A
/]

{297 P.2¢ 50], it was heid (pp. 607-608 that,

L

under the circumstances therein, the court did
not err in refusing to a2llow the defendant to
eross~exaalne the pelice offlcers as to the
name o thelr Informant. It was said in that
¢ase at page 508: 'The officer's information
must have come from a reitable [emphasisg the
court's] scurce and the officer must act in
good faith in testifying that he had received
s information from a reilable person, and
such good falth must pass the scrutiny of the
trial Judge. Ho abuse of discretlon having
been shown, the court's rullng was correct.?
In the present case, the court dild noct err

Iin sustaining objections to Qquestions as to
the identity ol the informers.” (141 Cal.épp.
24, at 567).

_ That the oplnion of Mr. Justice Wood was meant to stand
for the rule that the publlic ofificer ac¢cting in good faith 1is
to make the determination as to whether the public interest
would suffer by the disclosure of 2 commnlcatlon within
§1881(5) 1is shown by the dissent of Mr., Justice Vallee.

-36-




In his dlssens, Me. Jusiice Vallee states that "...
{tlhis procedure was manifestly wrong. The authorities are
legion that it is for the cocurt, not the 'wltnesa, to deter—
mine whether the coumunicatlions were made in officlal conil-
dence and whether the public inferest would suffer by
diselosure..,” (149 Cal.ipp.2d, at 580.) The "legion" of
authorities then cited in a footnote to the dissent amounts
to 8 Vigmore on Evidence, 3d Ed., 799, $2379, supéa. As
petitioner has stated above, he agrees that the authorities
state the rule that it 1s for the court to determine whether
a communication was made to a publie ofificer in conflidence.
But, agaln, where does cne f£ind the "legion” of authorities
supporting the dlssents second proposition, l.e., that it is
also for the court to determine if the dilsclosure of & com=
punication within $18381(5) would cause the public interest
to suffer? The only authority cited by the dissent is
Professor Wigmore.

In his §2379, Frofessor Vigmore cltes many authorities
for the propoesition, conceded by petlitioner, that the court
is to determine 1 the communication was made in confidence
to & public officer. But let us look at the authorities
which he cites in support of his contention that the court
1s to determine whether the public interest would suffer by
the disclosure of a communication made within §1881(5).

And let us also examine the authoritles which he does not

-3‘?—
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cite which are conirery ve the »ule whieh he proposes.
As authorliiy for his proposed rule, Professor Wigmore
¢lites the opinion ¢f Chiel Jusitice Marshall in the trial of

Asron Burr (Asron Burrls Meis, Robertson's Rep. I, 121, 127,

186, 255, IX, 526). But he does not point up that this case
has been Judicially Internreted as supporting petitioner's
position in the cace zat bar. -Thus, in Thommson vs. German
Valley R. R., 1871, 22 ¥.J. Eg. 111, where & subpoena duces
tecum had been served sn the governor commanding him to
appear and testify and to t»ing with him an engrossed copy
of a private statute which had been passed by the legisla-
ture and sent toc him, as governor, for approval, the court
statad:
"es« Wnether the highest officer in the
government or state will be compelled to
proGuce in court any paper ok document in
his possesslon, is a different guestion.
And the rule adopted in such cases is, that
he wlll be allowed to withhold any paper or
document 1ln his pesssssion, or any part of
1€, 4if, in his opinion, his offliclial duty
requlires him €0 4o s8¢. These were the rules

adopted by Chief Juniice [sie) Marshall in

8/ The fact that Frefessor Wigmere found 1t necessary to pro-
pese what should be done lends ¢redence to the belief that
the rule is different; else why advocate a change? 0Or, sven
if the rule was not firmly established as contrary to view
he preferred, 1f the rule was not open to question why advo~
¢cate & solution? 58
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the trisl of Acron Zurr ... 1 Burr's Trisl
182; 2 Tnid. 535-6.°
Professor VWizmore also cites Britlish cases in support

of his proposed rule. But, though he cltes Eecaston vs.
Skene, 1860, 5 H. & ¥N. 838, for the purpose of eritlcizing
the court's declsion for having announced the rule which 1is
contrary to his proposed rule, he falls to cite of ¢riticize
in his §2379 the Tollowing British cases: jggyyggggz_gﬁh
¥riszht, 1881, 21 Q.B.D. 509; Hughe vs. Vargas, 1893, 9 T.R.
661; Trisl of Steinie iorrigon {Notable British Trilals 1911)
240; Asiatic Petroleum Co. ve. fnglo-Persian 011 Co., 1916,

1 K.B. 822; and Ankin vs. Ionden & North Eastern Railway,
1930, 1 K.B. 527. And though he criticizes the court in the

Beaston case because the court did not belleve itselfl compe-

tent to declde the broad question there, as here, presented,
he fails to eriticize the court in Lord's Comm'rs of the
Admiralty vs. Aberdeen Steam and Fishing Co., ELtd., 1910,

S.C. 335, where, at 340-3k1, the court is also of the cpinlon
that considerations of public interest are based on matters
not in the posseseion of the court. Likewise, Professor
Wigmore cites the Canadian case of Suzy Vs, Magulre, 1863,
13 Low. Can. 33, but he does not ¢lte in his §2379 the case
of Bradley vs. McIntosh, 1883, 5 Ont. Rep. 227.

In his citations in $2379 of United States courts and
of courts of the several states which support his thesis,

- 39-.
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;iare gontrary to hiz propozed rule. He not only falls to
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analyze Lewls vs. Tioux Truciing Jorp., supra, 222 App.Div.

204, 226 N.Y. Supp. 70, where the court expressly disagrees
with some of hls rccommencations and concluslons, but other
cases have been coverlocked.

In the case of Gray va. Pentland, Pa. 1815, 2 S. & R.

23, where a subpoena duces tecum was directed to the governor
commanding him, inter alia, to produce a written docunment,
the court held that the governor, to whom the subpoena was
addressed, must exercize hls own Judgment with respect to

the propriety of producing the writling.

And in Boske vs. Comlngore, supra, 177 U.S. 459, 20
Sup.Ct. 701, 44 L.Ed. 846, Justice Harlan's opinion for the
court suggests that if a publiic zgency or department dces
not have the right to determine the use and preservatiocn of
its records, papefs andlproperty there would be no privilege.
The opinion states:

"e.. The papers in question, copies of which
were sought from appellee [government agentl,
were the property of the United States, and
were in his official custody under a regula-
tion forbldding him to perm;t their use except
for purposes relating to the collectlion of the
revenues of the United States. Reasons of pub-

~40m
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liec policy may well have suggested the neces~
8lty, in the interest of the government, of
not allcuing access to the records in the
offices of collectors of internal revenue,
except &s might be directed by the Secretary
of the Treasury. The interests of persons
compelled, under the revenue laws, to furnish
Information as to their private business affairs
would orften be sericusly affected 1if the dis~
closures 0 made were not properly guarded...
"In our opinion the Secretary, under the
regulations as to the custody, use and preser-
vation of the records, papers and property
appertaining to the business of his Department,
may-take'from a subordinate, such as a collector,
all discretion as to permitting the records in
his custod:.;" to be' used for any other purpose
than the collectlons of the revenue, and
reserve for his own determination all matters

of that character.” (177 U.S., at 469=-470.)

But, once again, the decision of this court on this
question must depend upon what the leglslature meant when,
in 1872, 1t enacted what is now §1881(5). If the legisla-
ture intended for the court to determine whether disclosure

of & communigation within $1881{5) would cause the public
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interest to suffer it is, in petitioner's view, falr to
assumeé that the lzzislature would have so sﬁated. If, for
exanple, $1881(5) wuc amended to read as does the comparable
Colorado statute, then it would be for the court to decide
the question. Necte the otherwilse identical language in the
Colorado statute wnich governs this question:
"153-1=7, lho May Not Testify Without
Consent.~~There are particular relations in
which it is the policy of the law to encourage
confidence and to preserve it inviolate; there~
fore, a person shall not he examined as a
witness in the followlng cases:
LK 3 I
"(5) A public officer shall not be examined
as to communlcations made to him in official
confidence, when the public interests, in the
Judgment of +the court, would suffer by the
disclosure.

N a4 % i

{Colo.Rev.Stats. Vol. &, 1953, Chap. 153,Art. 1,57.)
If the Colorado leglislature had not been of the opinien
that the rule would be the same without adding "in the judz~
meht of the court,"” then the court must hold that the legis-
latures use language wlthout meaning or purpose. Thus, the
only logiﬁal feason why Colorado would add the additlional
LD
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language would be o pakc the lie different from what 1t
would be wlthout the addlticnzl languaze. And if the Call-
fornia legislature intended ts have the Colorade rule, it
mist be assumed ti:t they would have so stated by adding
language similar tc that usazd by the Colorade leglsliature.
If', however, we are not to attribute meaningless acts
or meaningless words to the legislature, how do we explain
the use of the phrase "when the public interest would sufe
fer by disclosure?” It 1s at this point that petitioner
and the trial court took different views: The trlal court
assumed that the information which respondent endeavors to
have revealed to him was & communication within §1881{5)
but, when coming upon the above quoted phrase the trizl court
stated that 1t must have some meaning and, contrary to pebti-
tioner's position that it meant that & communication within
§1881(5) ecan be disclosed when the public official deter-
mines that such a dilsclosure would net cause the public
intexrest to suffer, the trlzal court then held that the only

meaning the phrase could be given 1s that the court zsust

study the communication and then it, the court, must deter-
mine if dlasclosure of the cormunication would cause the |
public interest to suffer. Petitloner agrees that the phrase
mst be given meaning., But petitioner disagrees that the
phrase means what the trial court held it to mean.
All of the foregolng argument and the authorities cited
. i3
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support petitioncr. bus thore is more. flrst, $1881(5)
and 1its preamdle zust be read as 8 whole. Thds leads to
but one logical interpretzticn; one lnterpretatlon which
i3 consistent with the spirit and the policy of the sectlion
and with the authorities which netitioner has eited in sup«
port of his position. The answer 18 seen in the Chroniele
Publishine Co. decislon. The court there states:
"e. A5 to 211 of the confidential com~

munications made privileged by sectlon 1881,

Coda of Clvil Procedure, there Is a right in

sonmeone or ones o walve the privilege.

Thus, a husband and wife may walve thelr

priviiege, a2 client may walve the attorney

and the client priviiege, a confessant, a

patient, a publisher, editor or reporter

nay waive hils respective privilege, and &

public officer when in his judmment the

public interest would not suffer, may disclose

communications made to him in offieclal con-

Pldence.” {Mrphasis aaded.) {7 Cal.Rptr., at 121)}.
Therefore, from the above language, we not only see that it
13 public offlcer who defermines whether disclosure of a
commnicatior within §1881(5) would cause the public inter-
est to suffer but we alszo see why the phrase "when the

public interest would suffer by disclosure" was placed in
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§1881(5) by the lezisloture: It was placed there not to
qualify the privileze given the public officer by the legls-
iature but, rather i1t was placed there to qualify the right
cf the public official tc waive the privilege; i.e., even a
public officer to whom a $1881{5) communication is made can~
not walve the privilege Lif dlaclosure would cause the public
interest to suffer, he c¢an only walve the privilege when in
his good failth judzment dlsclosure of the commmication will
not causza the public intarest to suffer.

It is ¢lear, therefore, that in Czlifornia 1t is the
public officer acting in good faith who determines whether
the disclosure of & communication within §1881(5) would cause
the publlic interest to suffer. And, especially in petitionerts
eircumstances, loglc and public pollcy support petiticnerts
position. One can easily see what the results would be if
petitioner was required to say, to the Shella's and to all
other citizens who might come ¢ petitioner to bring peti-
tioner's attention to the possible commisslon of a publie
offense: "We thank you for coming forward; we thank you for
doing your dubty. But we must alsc tell you that whatever
you say might, depending upon how a Judge views the matter,
be used agalnst you as we cannot guarantee-«even if what you
may tell us does not result in a prosecution--that what you
may want to report can be done in confidence. And, conse-
quently, we cénnot give any guarantee that, in return for

-Qs-
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doing your duty 2z & citizen and in the exercise of your
rights as a cltizen, we, in turn, can protect you." No,
petitioner contends that any rule other than that which he
here advances czn only ¢ause severe lnjury to the public's

Interest.
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Froms:
Sublect:

ing

Claude E. Browm, Assistant Disgtrict Attorney
Richard E. Bein, Jcpuby Dlstrict AL torreg

Diselosure of Conllidential Coomwunications Made to
ahd Inve sti;ati*n Files of Police and 2rosecutors;

Proposced Amsnlment to Civil Code of Procedure,
Sﬂctzoﬁ 1881,

The recens cases of Poople I Rel.Dent, o; Public Works
v, Glen frms BEotate, Ine., 15

the pun" ig

O
333, egain po*ntu up tie cuest

a 2:‘30 l.C _|u_. J.L o "1'.1 Cﬂ_.?pbr-
on o who determdnes whether

Interest will surfer by the disclosure of a confi~

centlal comnmunication made within $18381.5.

It is our contention (333 Potition Jor Writ of Prohibiw-
coden An Jomes Ten Ksller v. Surerior Cah»,s .C.n., tn App.

e -l..a--k SL:fG

in this cas

i.e., the public officer, delbermiine whesiheyr the puklic interes

by the QiSCluw'“C of a cormurndcation privilezed

ha ]
»ight as vc would have 1il
e {an eminent demain proces

Tist., No. & CLV 7042, hereinziter rorersed Lo 48 "wetitien")
that In cur cases and ;:tn re"*“a e ou &7 police “iles e,

t

‘within §i381.5. The position azaianst vwhich we oroe arzuing, is
~that it is the Judze in camecrs who makes this determination.

The Glen Arms Fstalbc cose, supre, ig a cloud on our posi~
ticr-—xnﬂch even belore was not as HecTs N
g¢inz} a right-of-way azent
- Lor the S“ﬂte Ddvision of H*=“wayg and, tncrefcre, a public e
. ployee, made an eppralisal of certain propervy. This appralsal

was corzumicated to the Pcoplets attorney for the purpeses of

nezotlation and was cc“,iuc rad by the People o be & ccnfliden—

tial cormumication. An atteret was nade Lo have the gporaisal
- report intwoduced inte evidence; the People objected, prlmar;ly,
on the ground that fhe repcrt was a prlvéle ed ccimnunication
within the attormey-client nrivileze {C.C.P. $1331.2). The
t=ial court held the reno»t o La within the attomiey-client
S privileze and excluded the regport from evidence.

On appeal, the Distrlct Court of Aspeal (First Appellate

; Sricﬁ) affimed the trial courtis ruling based on the facts

£ T e P




Cround by the t2ial court.¥® The sroblom~—or cloud—-in this case,
kouvever, arises in the D.C.. .'s Zcotnote 1 {230 A.C.A., at 91T~
- 918) whare the Court siatas:

“In the brie? of nlaintif? and recpondent on
file hereln 4% ic ciated that tirlespondent's
counsel aszerced the attorney-cliant privilasze.!
That part of the rosord o whieh we are rofop-
»2d ac supportive cof the statemeat (Cal. Rules
of Court, Rule 15(a}) ¢iscloses that plaintiffis
councel merely stafed that Vthe plaintill here
asserts the priviisge' without indicating what

paivilege was being asssried., Ve shall thero-
Porg treat the assortion nmade at this polnt of
- the proceedings as that of the atiorney-cileant
privilege. {Code Civ. Proc. $1881, subd. 2.)
dowsver, we cbserve that durinz the ensulng
Intarrogation of Howleki and the subsequant
arjusent of counsel; the record indicates an
avtenpt by plaintiifls counsel also to assert
the public=official privilege {Code {iv.Proec,
§188%, subd.5). As we ncte inlea, plaingiff

asserts both privileses on this appeal.

"Under the circanstances we comment brliefly
on the in canmera incpectlion proccturs which
plaintlifts counsel sunsested o the trial Judze.
When the asserited privilegze is that zoniying to o
sta. . secrets ises Onlted Stetes v, Burp (Va,
1807) &5 P.lac. 30, F.Cag. No. 146926; United
Stetes V. Rewndlds (19537 395 U.S. 1, 7 173 S.

T 5283 9? L.38, TET 5 ?3'*":33.; 32 A L.R, 28
382, 388[; & Wisnore on EBEvideace, MeXauzhton
Rev. 1061, {2378, p. T52) or toc official corun~
ications {Code Civ, Proc. $1831, subd. 5), the

i

goveruaent nmay often be reguired to disclose the
material which 1z clainmed to be neivilezzd to
the judge for perusal in coamsrz in hearing the
turden ¢f perguading the judge that disclosure
would be harmful o the governnent. {(Halpern
y, United Stotes (2¢ Cir. 1958) 258 F,2d 50,44;

W2

Iiitohell v, Bass (Sth Cle. 1958) 252 7,26 513,
517; Creoner v. Uoited Statss (D.C.N.Y. 1649)

O F.ReDe 203,204; Inited Stabss v. Cotton Valley
Operators Conpiitss (Davedd. 194G) O Fefels 719,
720~721, afftd by civided court (1S30) 329 U.S.

v

*Tnip holding would be some authority suppoerting our secondary
- position, as set forth in ouxr petltion, that ecommunications
made to ocur office by citizens or the pelice are within the
- agterney-client privilege o8 thay are--as zre police investiga-
ciles--primarily received for the purpose of preparing for




1iZtl; 8 wignmore,
- ion the drive

leze of officinl « unications 18 clsire

as a ground Jer crciuilias g dncumasnt frox

evidence the questicon Tor The ftrial julge 1ics :

— . whether the public iwuiorect wWill sulisr. (¢r.—

Jeooup V. Suhesnl ¥ 1857) 151 Cai.hion.2d
12, 108 [311 P.ad 77Ty Pernic v. Carry (1950)
97 Cal.hpp.2d 837, 548 l2it P.2¢ 1531 (overruled
a other grounds in Pzonie v, Fefsunhen (1957
d9 Cal.2a 409, 420 [3i7 P.2d S74]); see also
Peonle V. _Hg: {2258} 182 Cal.ion.28 400, 512
[237 D.2a 4511, ) It vas not ina“ﬁrauﬁ;ﬂbe in
the instant cau-, therefore, For plain Sif0 s
coungel 2. Jogers Lo ¢ifer the repoert to the
couft Jov exanination Lo camern 17 he was claln-
ing thet the renort was pri¢1~crea as an offiecial
docunrent wader the provigions of Code Civ.Proc.

§1881, Sllud; 5o

"However, waen the sole privilege bolng
elainmed is thot of a comunication botwesn
aveorney and c¢licnl LU i not uwsually cusionary
o aEuesuary Tor {he court to eranminas the

allegedly privilened cdocument itselfl, slnce the

factnal ﬁeuer:ina ion By the "rt éoces not
Invelve the nature of the contents of the doou~

ment and the elffeet of *hﬂ¢* eﬂﬂclo*aﬂa but;
Father, it *qvoﬁvoﬁ whe existence ol the rela-
t¢0‘~“in at the tims ol the co""unic“*“uﬁ, the
intent of the clib“u, znd vaether the communica-
tion e ﬂaues Frou the elient. fee, Tor exarple,
San Plesc Prolfessicnal fAszam. we Sunerlop Count,
supr 58 Ca; 2a 164, 202, fn. 5, where the
court, in the courae of doeldinz wheths or nce
a repo“* was a coalidensial communica ticu,made
clear vhat i1t desired Lo aveid any suzzestisn
that 1t might be nzcessa Gy for & artj ple] divu_ge
the contents of a rEneTt in order Lo suztalin a

claim of priz““eue. {Por exarrles of casges
olding thet the u¢;:unt¢ of the docunents on
. c EﬂhniCathnS thaseives need not be dlsclosed

in G“ﬁe to prove tho clalimed nrivilege se e;;\
* ﬁa UL. IL- d ‘1? {1 UB E.._':" J.GCI‘. »..-.y {P}Q ‘: 815'5 8"&‘0];
Ei,i&c Vt T.'H 1 ”’“A (l 21} :-':‘-;7 :51?-4--. -f- Q {J._js PpJ.—_;:

From the COLr 's opinion in the (Pon Arwg Retata cage,
supra, it would appear that the People {wuo were reprecented
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was for the Judze dn gomenrs To deverming vhether the public in-

t crest uould suffer by eno Liscloszure of a communication which
as otherwlse privilesed withia ifii.s.

Az i skhowm in trhe he DeCe A-'S

, auntes Toothoeta,
3 K . . e P NP, S o wan O
gicta ig contrary o our Lutersrmcisiion of Jibu‘ S he case
o)
W,

C
of Chronicle Publiichins Co._v. Sunerior Coust, 1950, Jﬂ Cal.2d
588, T Cal.t Fotr. 103, 354 P.od 037, war cited by the T.C.A. in
A%z opinicn but the D,C.A. did not ci el 3

bearing on its c*c ta as it zet such dicia ;o“th in its oot~
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the best “tscrztj We hEVE Lo SLpnort of oul poociticn. Speelf-
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ically, the Couxrt there stated:
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eesnd WO LI O the ¢onlidenitial conDuar
- - - w oy
catlonz made prlv;¢e”eu by seection 1581, c...

E

thove 1s a oight In sone one or ohnes o walve
the priviiege. Ihus, a huzhond and wife ray
woive thelr priv lese, & clisnt nay waive che
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attorney and the ¢licnt privilicosge, & confeuy-

sanc, & pavient, o publicher, oliter or rejporier
may waive iz respociive *“vﬂle'h, and & publiic
PPicer whey I hie Jedament fhe wublic interest
would not sufier, oy dizclose GorEmnic A LLoNS
made Lo hinm in oifiecial conicdenca.” (Eiphasis
ac:ﬁe::.) {7 Cal,Ruser., ot 1231.)
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Such 2 p031ﬁ¢uﬁ is net at 0ofds wita the »ule that an
,1nLormanv st be Glscliozsed to a Gefe;ﬂant in ceriiin cuses.

ndesd, ﬁat ruls s consistent with o *n»argrvtg tichn of
GlSSﬁ.p in That in cuch s&5&n Gho COUNES G0 Lo cersel the
ailstrict atio "ney to discliogce trhe icdentily of the x.~o;.ano
3% the digtrict attornoy reiuses o uake gueh infermation 'nouu,
ingtead, i the aistrict atforney texes the positlon :hat
informant (i.2., the public ) wiloht sulfTer by such & disclosure,
the case is dlsnmisced., The Gictrict attormay, thereiore, is
getuaily making the deteridinabtion of whether the public inter~
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Regpectlully submitted,
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Richard ¥, Dazin

Denuvy Discrist Attormey
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" San Francisco, December 12, 1039
Bonoratle Jeorpe W, Mordenal
Irstrict Atdorney of Modere Gounty

I bave before me your commnnication wader date of Decerber §, 1033, which is ua

"The Bherill of Madern Ceunty rod I have hean eerved with the andosed
suhpoenan duces tosum by Lhe subcommmitice of the Committee on Bducation and
Lahor of the United States Seunte prosently xitting in the €iiy and Countp of
Ban Franeisco (or the purpoge of taking testimony under the authority of a
resolution of the United Siaies Senate.

Thexe mabipoenss call tor & waes of documents hearing on lnw enforcemens
econditions in Madera Connty. Some of them osre part and paree] of peoding
eriminal onses ald Investigutions in the dGotection of erimne, ull of which wre of
& bighiy confuirnting chaencler. 1t in our gorive Lo eaopersts with the Conmmitiee
aml prodoce eny and all tdoeaments the Jdiscloasre of which will not interfece
wilh ot vhligations ua las cutosoment officers oad I would thersfore requeat
¥OUr opinivn &4 o ouT duty upder thess esbpoenss Lo Lthe Commiites xad to the
people whom we serve.”

The gubpoenas dusen tecum served upon you sud Sherif W. O. Justice of Madera
Coumty nre similar in their :ancrnl nnpnr* #nd requirements, abkd wili therefore
Bere be considered topother, ine the prineinlen spd rolon whick will be heteinalter
anpounced apply alike both. to the district allorney snd the shen® of any county
of the Siate of Califoraia.

* The docnmiments and information ealled for in the subpoens {2l tenera.!ls into five
classiientions, an foilows :

1. Publie rosoris or copies Lhereof which are iz your possession, or copies of

- pullie records in your poskession the orizinale of wiich sre i Lhe pozsession of

other Binte, sounty, towonship or municipal officors:

2, Public records not in your possession ;

3. Corrczpondence, documents, rotords cnd information {other than publie
records Gad docaments), end correspondence with private individualn, corporu-
tions and associations:

4. Repoerts of and information cobterning of reccived from informers ) atid

& Reporia of and informution ecncerning or received from unéemnr m-

ployees, sad inter-ofice and jutepdeparimentsl communicstions.

™
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Tom Btale yous desir the Committee and 10 produce any and
Gll dovimeids the g slre ol W oot imierlers with your obligetions a8 law
enforcomatil vilisrs aind witlh most of tae elnesificntionn sbove sot fortd little didfi-
cwity shanid e exprerenemc in exiending such coopera tiog.,

With regare (o einssiicadiong 1 oad 3, vor ahaaid meke availalls 2o the Commitice
all puiilic Teenmis or eopies of puliic recsonls whiek you bave in your possessinon, and
With regard to sueh reeocds nob in year possession sed ol which you do not have
copios, you shetid fnily wdvse the Cotaniltes aa to tie oflice in witich the BEame
ity b Dround, i stel infomnaton is within youe nowledge,

With repeml ta the fhird classthention, you shkould muke {6l disclosure of the
eorrospondmiey, docnnents, records, cte. thereln peferred ta, where seeh dikelosare
would net vivdape the rule ef prividoged eominanientiony hereinnfior celerred to.

It ix only with vegard to the Tourth wid fifth classifications sbave aet forih toat
& substnntinl question arises,

Under sha Fughsh comman inw it was encly recognized thit in many inatances o
pallic oficry wua & truslea of prball @l the publid of wincmiiden noguteed by hilm
in hls eflicin] enpircity avd in enutidenee, wnid Chat rale wiiy well cxpressed by Mo,
Fustice {ray of the Aupremwe Fulicinl Court of the Stage of Massachusotts in the
cage of JWorthingion v. Seribaes, 100 Muara, 457, 32 Am. Rep. T246, wherein Lie sabd:

"It is the duty of every citizen to eommunicate fo his geverninent any infor-
mation whirh he hps o9f the crmmission of an olfeese sgwingt 9 lzws, To
onesurage Hhn i periopming thix duly withoul fear of consequenccs, the law
holds guel informiative to ke wmong the secrets of state, a0l leaves the guestion
Low fur and wmder what circumstances thoe aasmes of Lie informera ond the
chnpnel of epnmanication rhall be suffered to be kunown, to the nbsolute discere.
tion of ihe government, to bhe exereised necording {6 its views of what the inter-
ests of the puidic require. Courts of justics, thereforg, will not eompel or 2llow
the discovery of atch informatien, eithor by the woherdinale olicer to whom it
is given, Ly the wlermer himself, or by any other persen, wititout the permission
of lie gevernment. Phe evidenee is exctuded, not {or the pretection of Lhe wit-
ness or of the purly in the partienbor case, but wpon genersl grounde of publiz
polloy, bemmnse of the condidentiol sature of sueh cormmunicition.”

B SRR T

The rute was abeo enrly roeoguized Ty the Atierney {ioneral of ihe Uniled States
und expressed in an epirien adiressed by that officer to the Secretory of the Treesury
su BRTT. {(Opiviens of Atierney Goueral, Yoi, XV, puge 378}

Dven lie Congeess of the United Sietes bnw, in effeet, vecognized this guestion
6f privitege by sulboriziar eertain deparbneuts of the Federa) governmant—notally
the Treasazry repartment and the ledersl Bureaw of lovestigation of the Depart-
ment of Justice——to adepl voies wd regulntiony, ueder wiich legislative suthority
rules Gnd reguintiomn with yegard te tbe secreey and privilege of Jocuments and
information of the character with which we ere bere coneerned bave been ndopled,
and yustnined by Lhe Feoderal couris.

The United Sintes [epartment of JuAtice, {or esnmpie, adgepted the following rule
for the Irivision of Investigeliop:

“Teenrds and Informabion, Al records und mferimation in the ofices of the
Tivision of Investigalion e in the vastody end eonirsl of the divigion for sthe
purpess of (he detecticn and prosecution ef erimes against the United States
or the prepersion of ives in which the ¥Voited Hiules is o may be a pariy
in interess, Wmployeea have ney confrob over sacll records or informatien, witi
regard to peemitliang the use of seme for aby other than efficinl purposes,
eycept in the discretion of the Atterney Gencral of &n Assisteat Attorney
Generai geting for im. Ropdeyses nwre hareby probiinted from presentipg such
recorda g inforiustion in & stite court, wheather in nRwer w6 bubpotna duces
teguin or olliecwise, Whenever a stale court subhoens shail heve betn served
upon them ibey wiil appear in court snd respectinily deeline io prosent the
rerords or divuige the informatien calied for, busing their refusel upon this
rule.

. - * " ] L “

“With regard to cmployees testifring on officizi matters of & confdential
Bature in & Federal courl, consideriticn must be given to ench individeal case
gs iL Grises. The divieion will effer every [posaible mssistunce to the courts.
Neveriheless, the nuestion of diuclosicg privileged informution is & meiter
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endicely in the aliserelion of (he head of the departinent, ﬁi](] shouid an attor-

tor o adefemwiann altempl to colgpel an wzq-lm:c to alinciose sourera of
u"lnl al dnformaiion or sbuiiare natler deemed te be confidentinl, the employes
slo) respectitily deeline (o vnawer, I hie reasons are rcqur‘»le:i iy the court,

Lie sindl enupteansly staie thint the walier 8 privileged & ean oot be disclosed
without specitic approval frem the depnctment. 5he Untted Sbatles attorney
sionbd ney prosptly conswdied and hie sdvice Toliowed.™

In the pane of Er parie Rarkett, 74 Feod. {24) NL2, privilege was chuimed by an
aeling xpecinl ageal in clnege of the division of investigation in the United Stales
Deparimwat of Justice, under the autherity of the rvle nhove referred tg. The
court sabi o parc:

YIn owview of the faect thot under these regulutions the documents, slthough
physieally in the possession of the wilnesy, are o faw in the custody of the
Aflorney Genernd, and ke is prehibited frein producing them by the Iawful
rule wf the Department, the court ind no powar or ruthority o compel Lim
to de ko

See aleo the ense of Neriwood v, Afc¥furiry, 22 Ted. Sup. G672, in which was
involved & regudition of the Treasury Departtnent adopted wnder statutory authority,
end wherein Lthe court said |

“T am of the opinien that, oader section 161 of the Revised Statutes,

0 USHICA, See. 22, nwd the reguigtions issued pursuant thereto, the custody

“of the records amd phpers in the Trensury Department is vested execlusively

in the Secreinry of the Trensury, and without bis consent the court is without

the power to require any officer of the depsriment to produce & copy of it oz
to testify in regard theceto, Hoske v. Qomingere, 17T U8, 435"

A similar mle pad legislative declaration of public pelicy on the part of the
Staie of Californit is te be found in subdivisien (D) of Section 1881 of the Code of

 Civil Procedure, which is aa follows:

“& public officer cannot be examined as to commubicatinng mode to bhim in
oiliciel coniidence, when the publie jntersst weuld guffer by Lhe disclosure.”

The validity and propricty of this satatustory declaration of publie poliey has been
recogubaed by our courts inm the cases of People v, Hing, 122 Cal. App. 30, and
Coldwell v. Beard of Public Works, 187 Cai. 510,

Tiere are muany kKnglish and Ameriean cases suDporting this principle of nrivi-
Iege, nilhinupgh the prounds therefor sre not in afl cnses the smne and are sometimes
intermingied. In some of the cnses the recognition and eaforcement of the rule ia

appareotly hasaed upen the relationehip and priviiege existing with regard to attorney

and eiiont, ndhough ihe faetunl relationship is tkat of public presecutor and in-
former ; in others, upon Lhe ground that the matters invelved constituie strte secrets;
aud in others, upnn e ground of injury to the public aerviee, interference with the
sdministration of justice, ete

In the Lnited States of America there exists n dusl soversignty &8 botween the
Federal and the stute governmendls, but it is universally recognized tbat the state
bag retained 48 a portion of ils sovereiguty its inherent police power, aad has not
surrenderet (ke same to the Federeal goverument,

It is net here, however, necessary o assert or considor conflicting sovereign
rights, wor 10 based upon thag peonnd the views bereinafier expressed, for it is
well recognized thai as & matier of comily between the FPelersl and state govern-
ments, in their respective fietds, one shouid not everride or encronch ppop the other,
gave yuder extréme or unnsual gircumstances.

See: United Stater v, Braxeria County Jrr. Diat., 2 Fed (24) 561
Sce, siso: Sicie ex vel Thempaon (Mo}, 4 5.W. (24) 433,

Here we are considering the guestion of your duty &s a pubiie official to a sub-
commiittee whick is the represeniative of one of the coordinate branches of the chicf
law-mnabing authority of the United States of Americn, and which is &ia & matter of.
comity, if for no othér reegon, entitled te the respeet and fuli eocperation of all
citizena ond officers of the law, so far &s the semb cin he given without viclation
of law or official duty. R

=
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PUALIG HECLE

# ol law eaforecment, mued informeiion atd many
Liw enfareeinent officers ia the kighest eonafidence,
elnged wihere siek diselnsure wanld hamper or imperde
winn of erige o the preservagion of the
owilh regard to oa pavticuler come

atul 1he =
the gdainistratiang of onr Siwe, e pros
pulbiic jionee, Wielner sr a0l sueh noo !

munieation or o Coud Enfucinetion Wt reanlt, mukl ol neeessity be Ieft 1o
the diseretion i cooof e puidie aficind whe s the ruatodien of the
preLieuinr cvidense whicds iU ie kenght o have diselosel,

This rule applivs o enly o pesdieg ar eoslemplated eriminal cases or investi-
gatiens, bul Hkewise in maitre of eefiie proernlion and the preservadion of the
public peuer,

Fhere 1 to be fenndd inorhie deeisions seare emfiied as §6 whree lies Lhe detarmoing-
tion s o the poivil ab nenprivilegad ehsracter of the docnments or MkEters
sought to he diselosmil--the guestion sl orivilige, of eteese, beigg raised by the
cuxtodinn tieresf——, sl while seeme of the sothorifies okl that this driermination
Jiem with the rourt, the woight of aotheeldy and the betler reamen for the rule
Indicntes thut the custedinn dz o determing upen the facts whelher or mot the
diselornre sought wonld be prejedicial to the pehlic interests, .

This guestion is weil covered i the opigien of Chief Baren 'oileck in the Iedding
Eaglish ense of MNeolson- v, Kkoue, deeided by Lhe Fuglisk Court of Exchenuer in
1860 andk found b 107 Ropghizh Heports (Full Heprint), page 34175, wherein e said

“It is moanifest {weo ihink} that there most be o jimit to the duty or the
power of compreliing 1he prodaction of popers wisich are eoanected with ncts
of Btate. ® * * We are of opinion that, If the production «f a State paper
would b injnrions to tae pshlie serviee, the pencral publie intesest most be
considered paramoeunt to the indiviinal interest of a switor i 7 Court of
Justice; mnd the question then arises, how is this to be detcrmined?

1t i manidest it must be deserminm) cither by the peepiding Judge, or by the
responsible seivand of the Crawn in whase custedy the paper ia. The Judge
wolld be unabic te determine it withont prcertnining what the Jorument was,
and why the publicatien of & world be injurions te the puliic serviece——an
inguiry which cannot fnke plece in private, and which taking place jn public
may de aill the mischicf which it is projrosed to guard ageingt.

It apperrs to ws, therefare, that the guestion, whether the nraduetion ef the
daeunienls would be injurieua fo (he pubiic serviee, must be determined, not by
the Judge Imi by the fwad of the depnrtment having the custody of the paper;
and if he is in aliendabee and sintes $het in his epinjon the preduction of the
document wanld e infurious o the puot mrrvies, we think the Judge ouwght
not to cempel the provluction of it. The arninistration of justice iz only a part
of the geacral conduect 0F e aifairs of any State or Nation, rnd we think is
{with resper: o (ke prodnction or asa-preditetion of o Stafe paper in 8 Court
of justice) suliomiinnre to the peneral welinre of the commugpity M

in determining the question wish which yeu are confronted, you &honid weigh
and halamee the severd) pubtic in(eresis involved nné furnish to tiee investigating
commilice sll documienrs and information refereed to in the subpoena that mey be
disclosed withaut violatfon of Beetiop 1881 aof the Cude of Civil Procedure o your
duty ns & puhlie law onforerment ofiicer, ng hereinbefore indicated.

In prder to demonsiente to bhe juvestigating commitiee your desire to fully co-
operake i every rrspect in which youw law{udly may, and to make s record of your
desire to sn comply, and of vonr reason fer & partial nen-complianee with the sul-
peenn, if guch there by with segard to any deeuments or informatien sougnt therehy,
I sugpest thal in respoanse to the gabpoena you prepare & formal written return in
accordance with the ideas and principles bereinbefore indicated, present the same
to the investipating comuoittee wpon your appearanee before it, and have the same
made & pirt of the oilicial reterd. :

In conclusion, ¥ way suy that in apswer to the sabpoens bere ender considerntion
you may weli be puided in your appearance beforg the Committee by the language
used by the Attorney General of the United Sintes in tbe opinion hereinbefore re-
ferred to, when be Buid ;

“While I entertain no doubt thiat the letters and telegrams which passed
between tbe Crommissicaer of Internal Hevenoe and the United Siates*nitorney,
regard being bad to their subjeci-matter, fairly come under the protection of
the primciple nhove adverled to, it seeme to me thet it would be proper for the
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iaiter afdirer fooappont befare ihe eanct in eoedicnce to the mulijowns, anid to
there cbject fo proaces The papiees cailed for on e grosinid that 1hedr preeluetiog
wonbl b predudieing oo dhe poidies interosts, §f, i bix judineni or in thai of
the Commissioner, sach would he (e gase. TE may reaxonabiy e presumed Lhing
Lhe canri, e e eldection being marde, will be poverned by the prevailing Mue
of Taw, neeeniing to which Lke prodnetioe of the papers would seem not Lo be
comanellnbliett .

I trust that che foregoing exprossion of principiea nnd cieation of authority will
he sudicicut to guide you iu 1ae il performance of your duty not oniy to the Com-
mitiee it (o the peeple whonm Fou serve,

Very trtly yours,
Frany Waznen
Atlorney {Generni




