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#63(L) - L/20/66
First Supplement to Memorandum 66-21 '

Subjects Study 63(L) - Evidence Code

This gupplement coneiders what revisions should be made in Evidence
Code Sections 1600, 1602, 1603, 1604, and 1605. Attached as Exhibit I
are recommended revisions of these seotions, including the proposed
official comments, The sections are discussed dbelow.
Segtion 1600

The existing lav on the presumption stated in Section 1600 is & bit

obscure because of the tendency of the courts to refer to a party's
"purden” without epecifying which particular evidentiary burden is meant.
Fonethelesas, we think that the cases have probably treated this presump- -
tion as a presumption affecting the burden of proof. On the merits, we
believe that the purpose of the presumption goes beyord the tare evidene
tisry purpose of suthenticating the documents, FEvidence Code Section 1532
performs that function, Section 1500 raisea the additional presumptions
of executien and delivery because, we think, it is better as & matter of
public policy that a record title to property should have sufficient vigor
to survive a bare denial of delivery of & deed scmevhere in the chain of
title, Accordingly, we believe that the presumption established by
Section 1600 should be s presumption affecting the burden of proof,

Section 1602

Section 1602 of the Evidence Code provides, in effect, that a recital
of the date of locetion of a miners) claim contained in a United States
Patent for Mineral Iands "is prima facie evidence of the date of such
locatien,"” The significance of the provision lies in the fact that the
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owner of a mining claim hes the right to all of the minerals in a vein or
lode, the apex of which is within the surface boundaries of the claim,
eveﬁ though the vein or lode extends beyond the vertical extension of the
surface #idelinee of the claim. Where two veins or lodes intersect or
unite, the rigk;t to the minerals at the peint of intersection or below the
point of union is given to the owner of the claim which was located first.
Thus, the date of location can be of considerable significance when con-
flicting subsurface rights are involved.

In Chempion Mining Compeny v. Consolidated Wyoming Gold Mining Compaeny,
75 Cal. 78 (1888}, the owner of one mining claim sued the owner of another

mining claim for taking certain minerals that the first owner claimed were
h:l.ﬁ. Two veins or ledges had beer followed by the respective parties from
their respective claims down to a point of union 500 feet below the surface.
The defendant scught to prove the date of the location of his claim by the .
prelimipary papers and proceedings f£iled and had in the United States Iand
Office prior to the issuance of his patent. The application for the patent
stated that the mine was located in 1851 or 1852. It also stated that for
the two years preceeding the applicatior {in 1873) that there had been no
opposing or adverse claims to the j:roperty. Since United States law re-
qui:fed actual posseséion without ad:vérse claim for two years prior to the
:Léauanee of the patent, the defendant contended that the issuance of the
patent established that the mine had been located at least as early as

1871. The Supreme Court held that it was unnecessery to determine the
proi:riety of the trial court's ruling admitting the evidence of the
phtent.application proceedings, because there was no evidence that the
plaintiffts location was prior to the date of the defendent's patent

itself. But the court indicated anyway that "we would be sirongly inclined

to hold such ruling [admitting such evidence] to have been erronsous.”
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Although the word "hearsay” is not used, it appears the basis for the
court's inclination wae the hearsay nature of the evidence offered,

There seems to be a good possibility, then, that the predecegsor of
Bvidence Code Section 1602 was enacted in 1905 merely to provide a hearsay
exception. It would be diffieult to justify giving the reeital more welght
than that by means of a presummption because the recital is usually based
upon selfwserving statepents made in an ex parte Va.ppl:l.cat:l'.on or proceeding,
Accordingly, we reéomend that the secticn be revised to provide a hearsay
exception only instead of a presumption,

mapier 4 (§§ 2301-2326) of Division 2 of the Public naaoureés Code re-
lates Gto the manner of locating mining claims, tunnel rights and mill
sites. There are a number of provisions in this chapter relating to the
evidentiary effect of fiei& notes and surveyor's certificates, admiseihuitf
of location records, etc. Sectlon 1602 of the Evidence Code (which comes
from Section 1927.5 of the Code of Civil Procedure) relates to the same
subject matter as these Public Resources Code sections, rAa.s _mtﬁer of
organization, we thi.nk 'bha‘b Section 1602 should probably be .included in
the same chapter df the Public Resources Code and should be remved-from
the Evidence Code. | |

Beo;ause the Public Rescurces Code sect:loha relate to the same general
aubje& maﬁtér, we will consider the presumptions provisiéns in the cited
chapter at thie péint.

Public Rescurces Code

Although the comments to the proposed revisions explain the purpose
of the sections involved, a little further explanation should aid in your
understanding of these sections in the proposed revisions,

A party's righte in a mining claim are regulated by both federel and
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gtate law. Of prime importance under both laws is the "location" of the
mining claim, Iocation confers a property right in the location and the
wminerals found there. To validly establish a location a person must find
8 mineral veln or lode, he must distinctly merk the boundaries of his
claim on the ground surrounding the vein or lode, ard he mst post a
notice of the claim at the point of discovery which identifies the locator,
describes the location, and gives the date of location. The notice of
location may also be recorded within 90 days after the posting of the
rotice &t discovery site, but failure to record does not impair the locator's
rights in regard to any person who has actual knowledge or notice of the
location, A person forfeits his right to a location unless he contimues
ta perform at least $100 worth of work {called assessment work) on the
site each year, After occupying the location for two years, the locator
may secure & patent to the site from the federal govermment, There is
no requirsment that a patent be obtained, but a patent perfects the
Jocator's title so that it can no longer be divested by fallure to work
the claim. The owner of e claim acquires the right to all of the minerals
in any veln or lode the apex of which is contained within the surface
boundaries of the location., Thet is, the owner of the claim acquires the
right to all of the minerals in the vein or lode even where the dip of
the vein extends beyond the vertical extensions of the surface sidelines
of the claim, This "extralateral" right, however, does not extend to the
minerals in the vein that are beyood the extensions of the end linpes of
the claim.

Sections 2301, 2315. We believe that Sections 2311 and 2315 were
prebably evacted merely to provide a means of preserving evidence, The

matters referred to are essential to the validity of the initisl location
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or the contimied existence of the claim, yet the passage of time may
destroy ordinary scurces of evidence or may make ordinary forms of evidence
inacosssible., We think it would be ilmproper to create presumptions hecause
of the self-serving nature of the statements and the lack of opportunity
for anybody to contest them,

Sections 2318, 2320, Sections 2318 and 2320, we belliove, are some-
what similar, They provide a means for preserving evidance, BPut, again,
the statements involved are self-serving and there seems to be no reason
to give them a compulsive effect.

Sectlons 2322, 2323, 1Two sections in this chepter, although relating
to evidence, should not be revised (in our view). They are:

2322. The record of any location of a mining claim, mill

site, or tumnel right in the ¢ffice of the county recorder, as

provided in this chapter, shall be received in evidence and

have the same force and effect in the courts of this Jtate as

the original notice,

2323, Coples of the records of all instruments required

to be recorded by thie chapter, duly certified by the recoxder

in whoge custody such records are, may be read in evidence

under the same circumstances and rules as are provided by law

for using coples of instruments relating to real estate, duly

executed or acknowledged or approved and recorded.

It seems likely that nelther section is necessary since Evidence Code
Section 1532 covers the same ground, BPBut neither section does any harm
and it seems desirable to retain them in the chapter to inform persons who
are concerned with this particular subject of the nature of their contents,

Section 2006, Section 2606 is in the following chepter, tut it is

included here because it is the only remaining section relating to evidence
in the Mines and Mining division of the code, Section 2606 seems meaning-
less 1f construed as & presumption, "Prima facle evidence" of what 7 It
seems likely that the evidence provision in Section 2606 was intended merely
to assure the admissibility of the evidence,
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Evidence Code (continued)

Section 1603

There 48 some indication in the cases that this presumption was
intended merely to affect the burden of producing evidence-~ta dispense
with the necessity of producing independent evidence of the A.judgnent,
execution, and sale pursuant to which the sgheriff's deed was executed.
Revertheless, since the presumption that official duty was regularly
performed was classified as a presumption affecting the burden of pi'oof,
and since we recommend a simllar clessification of the presumption
relating to other recorded deeds {Section 1600), we think consistency
requires a similar claassification here. The policy to be served 1s
similar, Official acts and recorded titles should be regarded as valid
until someone can actually prove they are not. Titles would not be |
sufficiently steble if the party relying on the official actions or the
recorded title bad to prove the facts lying behind the offlioial records.
Paseage of time weuld frequently meke evidence of such facts inaacesaible.
Section 1604

The section already specifies the proof that is necessary to overcome

the presumption.
Section 1605

The comment indicates the remsen for the proposed revision,
Respectfully submltted,

Joseph B. Harvey
“Agsigtant BExecutive Secretary
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First Supp,
Mems 66-21
EXHIBI I

SEC,, .. Section 1600 of the Evidence Code is amended to
reads

1600, (a) The official record of & document purporting to
eatablish or effect an interest in property is prima facie evidence
of the existence and content of the original recorded document and
1%s execution and delivery by each person by whom it pwrports to
have bheen executed if:

{ay (1) The record is in fact a record of an office of a
public entity; and

{o) (2) A statute autherized such a document to be recorded in
that effice,

!b[ - The presumtion established by this section is a presumption

affecti:g_ the burden of preof.

Comment. The classification of the presumption in Sectien 1600 as a
presumption affecting the burden of proof is consistent with the prier case

law, See Themas v, Peterson, 213 Cal. €72, 3 P.2d 306 (1931): DuBois v,

Larke, 175 Cal. App.2d 737, 346 P.2d 830 (1959); Osterberg v. Osterberg, 68

Cal. App.2d 254, 156 P.2d 46 (1945). Such a classification supports the
recorded title to property by requiring the record title to be sustained
unless the party attecking that title can actually prove its invalidity.
See EVID, CODE § 606 and Copment thereto,



SEC. . Section 1602 of the Evidence Code is repealed,

1602¢--If-a-patent-for-nineral-londs-within-thin-gtaie |
igsued-or-grarted-by-the-United-8tates-of-Amerieay-eeniains-a
4tatenent-sf—the-aate-ef-the-leeatienpsf-a-elaimrer-e;aina;apan
whieh-the-g;aating-ap-issuanea-af—sueh-patent-is-basaé,-aaaﬁ-!tﬁte-

reRi-is-prima-fasie-evidenea-of-the-date-of-gueh-locationy

Corment, Section 1602 of the Evidence Code is repealed because its

substance is contained in proposed Public Resources Code Section 2325,



SEC, . Section 1603 of the Evidence Code is amended to read:

1603, A deed of conveyance of real property, purporting to heve
been executed by a proper officer in pursuance of legal process of any
of the courts of record of this state, acknowledged and recorded in
the office of the recorder of the county wherein the real property
therein described is situated, or the record of such deed, or a
certified copy of such record, 1s prima facie evidence that the

property or interest therein described was thereby conveyed to the

grantae nﬁmed in such deed. The g:gsgggtion establiched by this
gection is @ presumption affecting the burden of proof.

Comment, Prior to the enactmeut of Code of Civil Precedure Section
1928 in 1872 (upen which section Section 1603 of the Evidence Code is based),
the recitals in a sherifft's deed, made pursuant to legal process, could not
be used as evidence of the judgment, the execution, and the sale upen which
the deed was based, The existence of the prior proceedings were required
to be proved with independent evidence, Hihn v, Peck, 30 Cal, 280, 287-288

(1866); Heyman v, Babcock, 30 Cal. 367, 370 (1866). The enactment of

the predecessor of Evidence Code Section 1603 sbviated the nesd for such

independent proof, See, e.g., Oakes v, Fernandez, 108 Cal. App,2d 168, 238 p.2d

641 (1951); Wagnor v, Blume, 71 Cal, App.2d 9%, 161 P.2d 1001 (1945). See also
BASYE, CLEARTG LAND TITEES § 41 (1953). It also obviated the need for proof
of a chain of title prior to the execution of the deed, Krug v, Warden, 57

Cal. App. 563, 207 Pac. 696 (1922).

The elassification of the presumpiion in Section 1603 as a presumption
affecting the burden of proof is consistent with the clagsification of the
similar and overlapping presumptions contained in Evidence Code Sections 664
(official duty regularly performed) and 1600 (official record of document
affecting property). Like the presumption in Section 1600, the presumption in

Section 1603 serves the purpose of supporting the rscord chain of title.
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1604. A certificate of purchase, or of lecatien, of any
lands in this state, issued or made in pursuance of any law of
the United States or of this state, is prima facie evidence that
the holder or assignee of such certificate is the owner of the
land described therein; but this evidence may be overcome by proof
that, at the time of the location, or time of filing a preemptiom
¢laim on whieh the certificate may have been iasued, the land was
in the adverse possession of the adverse party, or those under

whom he claims, or that the adverse party is holding the land for

mining purposes.

No need for amendment.

le



SEC. . Section 1605 of the Evidence Code is amended to read:
1605, Duplicate copies and authenticated transiations of original
Spanish title papers relating to land claims in this state, derived
from the Spenish or Mexican governments, prepared under the super-
vision of the Keeper of Archives, authenticated by the Surveyor-
General or his successﬁr and by the Keeper of Archives, and filed
with & county recorder, in accordanees with Chapter 281 of the Statutes

of 1865-66, are reseivable-sa-prima-facic-evidenee admissible as

evidence with like force and effect as the originels and without

proving the executicon of such originals,

Gorment, Chapter 281 of the Statutes of 1865-66 required the (alifornis
Secretary of State to cause copies te be made of all of the original Spanish
title papers relating to land claims in this state derived from the Spanish
and Mexican governments that were on file in the office ef the United States
Surveyor-General for Californis. These copies, authenticated by the
Swrveyor-General and the Keeper of Archives in his office, were then
required to be recorded in the offices of the county recorders of the
concerned counties.

Section 5 of the 1865-66 statute, which 1s now cocdified as Section 1605
of the Bridence Code, provided that the recorded coupies would be admissible
"as prima facie evidence” without proving the executien of the originals.

It is epparent that the original purpose of the section was to provide an
exception to the best evidence rule--which would have required production
of the original or an excuse for its nompreduction befere the recorded copy
could be admitted--and an exception to the rule, now expressed in Evidence
Code Section LUOL(b), requiring the authentication of the original document
as a condition of the admissibility of the copy. Section 1605, therefore

has been revised to reflect this original purpose.



B8EC, « Section 2311 of the Puhlic Rescurces Code.is
amended to read:

2311. Where a locator, or his assigns, has the boundaries and
cornera of his claim established by a United States deputy mineral
surveyor, or & licensed surveyor of this State, and his eleim-
connected with the cormer of the public or minor surveys of an
established initial point, and incorporates into the record of the
claim the field notes of such survey, and attaches to and files with
such location notice a certificate of the surveysr setting forth
(a) that the survey was actually made by him, giving the date thereof,
(b) the name of the claim surveyed and the location thereof, and (c)
that the deseription incorporeted in the declaratery statement is
sufficient to identify the c¢laim, sueh survey and certificate becomes
a part of the record, and such record is prima-faeie admissible as

evidence of the facis therein contained,

Comment, It is essential to the validity of a mining claim that the
boundaries of the claim be marked so that they may be readily traced. ¥B,
RES, COZE § 2302. Prior to the epactment in 1909 of the statute upon
which Section 2311 is based, the Supreme Court had indicated that the recorded
notice of location of a mining claim, which recited the marking of the
boundaries of the claim, was not competent evidence that the boundaries
had been marked. Hence, an owner of an unmpatented claim was sxposed to the
danger of losing, by the death or absence of the original locators and other
witnesses, the necessary means of proving the validity of the original
location. Daggett v. Yreks Mining & Milling Co., 149 Cal, 357, 364-366,

86 Pac. 968, 970-971 (1906). Section 2311 provides a locator of a claim
-6-



with a means of preserving in certain cases the evidence of the original
marking, Such evidence should not, however, have presumptive force; for
Tield notes and similar evidence should not be of greater welght than other

evidence of the boundaries of & claim, See Demman v. Smith, 14 Cal.2d 752,

756, 97 P.2d 451 {1939)("monuments erected in the field should control

courses and distances as indicated upon paper").



SEC. . Section 2315 of the Public Rescurces Code is
amended to read:

2315. Whenever a mine owner has performed the labor and made
the improvements required by law upon any mining claim, the person
in whose behalf such labor was performed or improvements made, or
someone in hig behalf shell, within thirty days after the time limited
for performing such labor or making such improvements, make and have
recorded by the county recorder, in books kept for that purpose, in
the county imwhich the mining claim is gituated, an affldavit
setting forth the value of labor or improvements, the name of the
claim, and the pame of the owner or claiment or the claim at whose
expense the labor was performed or the improvements were made, The
affidavit, or a copy thereof, duly certified by the county recorder,

shall be prime-faeds admissible as evidence of the performence of

such labor or the meking of such improvements, or hoth.
Comment. The purpose of Section 2315 1s merely to make more esosssible
the evidence of the performance of the annual assessment work that is

necessary to preserve an unpatented mining claim. Moodey v, Dale Consoli-

dated Mines, 81 F.2d 794 (1936). As the purpose of the section is merely
10 provide a source of evidence, it has been revised to avoid giving such

evidence a presumptive effect under Fvidence Code Section &02.

-8-



SEC. + Section 2318 of the Public Resources Code is
amended to read:

2318. The original of such notice and affidavit, or & duly
certified copy of the record thereof, shall be priwma-faeie admissible
ag evidence that the delinguent mentlioned in section 2324 of the
Revised Statutes of the United States has failed or refused to
contribute his proportion of the expenditure required by thet seotion,
and of the service of publication of the notice, unless the writing
or affidavit hereinafter provided for is of record,

Comment, Section 232Uk of the Revised Statutes of the United States
(30 U.5.C, § 28) requires the owner of an unpatented claim to perform at
least $100 worth of work (aseessment work) on the claim each year. 'The
section provides that in the case of co-owners, if the aseessment work is
done by one of them, he may serve the other with a notice requiring the
payment of the latter's proportion of the expenditures, Failure of a co-
owner to pay his proportion of the expenditures within 90 days after such
service results in s forfeiture of the delinquent owner's interest in the
clainm.

Section 2317 of the Public Rescurces Code permits a copy of the
delinguency notice together with an affidavit of service to be recorded in
the office of the county recorder within 90 days after eervice of the
notice. Section 2318 provides that the notlce and affidavit, if recorded
as prescribed, are "prims facle evidence” of the delinguency and of the

service of the notice. Robinson v. Briest, 178 Cal. 237, 173 rac.88 (1918).

If the affidavit and notice are not recorded within 90 days after service of
the notice, the record furnishes no evidence of the delinguency and the
service of the notice, and these facts must be proved with other forms of

~Gm



evidence. Robinson v. Briest, 178 Cal. 237, 173 Pac. 88 (1918).

Section 2318 has been revised to make i1t clear that the purpose of
the section 1s to provide z hearsay exception for the recorded motice
and affidavit, not to relieve the party asserting the forfeiture of &
co-owner's interest from proving his own assessment work, the delinguency

of the co-owner, and the proper service of notice.
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SEC. + Section 2320 of the Public Resourcee Code is
amended to read:

2320. If such co-owner or co-owners fail to sign and deliver
such writing to the delinguent or delinquents within twenty days
after such contribution, the co-~owner or co-owners so failing shell
be liable to a penalty of one hundred dollars to be recovered bty any
person for the use of the delinguent or delinquents in any court of

. competent jurisdiction. If such co-owner or co-owners fall to
deliver such writing within twenty deys after such contritution, the
delinquent, with two disinterested persons having personsl knowledge
of the contribution, may make affidavit setting fortk in what mapner,
the amount of, to whom, and upon what claim the contribution was
made. Such affidavit, or a record thereof in the office of the
county recorder of the county in which the claim is situated, shall

be prima-faeie admispible as evidence of such contribution.

Corment. Public Rescurces Code Section 2319 provides that if a
delinguent co-owner of a mining claim contributes his share of the cost of
the annual aesesement work within 90 days after service of a notice of
delinquency, the co-owmer who served the notice muet deliver a written
acknowledgement of the contribution. Section 2320 prescribee certain
penalties for failure to do so and permite the delinguent owner to make
and record an affidavit of payment.

Section 2320 has been revised to make it clear that the recorded
affidavit of payment is merely evidence of payment. Because the affidavit
is self-serving and may be made without any notice to the other co-owners,
it would be inappropriate to give the affidavit the compulsive force of

a presumption.
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SEC. + Section 2325 i added to the Public Rescurces Code,
1o read:

2325.’, If a patent for mineral lands within this state 1ssued
or granted by the United States of America y contains & statement
of the date of the location of & cleim or claims upon which the
granting or issuance of such patent is based, such statement is

srima-faeie admissible ag evidence of the date of such location.

[Note: As set out above changes in Sectlon 1602 of the
Evidence Code, which is superseded by the sbove section, are shown.]
Conment. Section 2325 1s based on Section 1602 of the Evidence Code,
which merely restated the provisions of former Section 1927.5 of the Code
of Civil Procedure. Aithough the purpose for the evactment (in 1905) of
Section 1927.5 of the Code of Civil Procedure is somewhat cbscure, it

seems likely that the section was intended merely to provide a hearsay

exception and thus overcome the force of the suggestion in Champion Mining

Co. v. Consolldated Wyoming Gold Mining Co., 75 Cal. 78, 81-83 (1888) that

the issuance of a patent would not be evidence of a locaticn at any time
prior to the date of the patent. As a recital of lecation date in a
patent may be based on self-serving statemente made in an ex parte proceeding,
it 1s inappropriate to give such a reeital presumptive effect.

Section 2325 is probably unnecessary, for the statements that are
made admiseible by the section are probably admissible anywsy under the
provisions of Evidence Code Section 1330 (statements in dispositive instru-
ments). Sectlon 2325, however, removes whatever doubt there may be concerning
such admissibility. The section has been relocated in the Public Resources
Code so that 1t will appear among other statutory provisicns relating to
specific evidentiary problems involving mining claims.
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SEC. . Section 2606 of the Public Resources Code is
amended ¢¢ read:

2606. All grubetake contracts and prospecting agreements
hereafter entered into, and which may in eny way affect the title
of mining locations, or other locatlons under the mining laws of
this State, shall be void and of no effect unless the instrument
has first been recorded in the office of the county recorder of
the county in which the ipstrument is made. The instrument shall
be duly acknowledged before a notary public or octher person
competent to take acknowledgements. Grubstake contracts and prose-
pecting agreements, duly acknowledged and recorded as provided for

in this eection, shall be prina-faede admissible as evidence in

all courts in this State in 8ll cases wherein the title to mining

locations and other locations under the mining laws of thile State

are in dispute.

Comment. Section 2606 has been revised to eliminate an improper use
of the term "prima facle evidence" and, thus, to restore what appears to

be the original meaning of the section.



