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#36(1) L/28/66
Memorandum 66-19

Subject: Study 36(L) - Condemnation Law and Procedure (The Right to
Possession Prior to Final Judgment)

Attached tc this memorsndum is a revised draft of legislation en this
subject (white pages) and a revised constitutional amendment (green pages).
The revisions reflect the determinations and suggestions of the Commission
at its April meeting. The copmenta to the particular sections have also
been revised in accordance with the changes made. The material is generally
in the same arrangement and organization as that cansidered at the April msctin-.

THE CONSTITUTIONAL AMENDMENT

This draft of proposed Section 14, Article I, of the Celifornia
Constitution (green pages) would carry out the previous determinations of
the Commission and would conform to the drafting sugzgestiona made at the
April meeting. This draft would reduce the existing prolix and confusing

language of the section to four propositions, as follows:

Subdivision {(&). The first sentence of this subdivigion states, in
time-honored language, the requirements of "public use” end "just compensation."
The requirement that compensation be "first made to, or paid into court for,
the owner" is retained as the Commission's position is that any provisions
on possession prior to final judgment should be accompanied by provisions
requiring deposit and authorizing withdrawal of the funds,

Incidentally, the proposed changes in this section would not affect
the flourishing body of California law on "inverse condemnstion.” That body

of law exists and grows in spite of, rather than because of, the constitnti-w~

requirement that compensation be first made before the taking or dameging ol

property.
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In the second sentence of this subdivision, the reference to Section
23a of Article XIT is necessary because that section authorizes the Public
Utilities Commission to determine compensation in takings of public ﬁtility
property {in other words, property already devoted to a public use).
Readoption of Section 14 without the qualification might be considered to
require jury trial in all cases. In other resgpects, the sentencé:clarifies
the meaning of the existing unfathomeble languege specifying thet, "compensa-
tion shail be ascertained by a jury, unless a jury be waived, as in other
civil cases in a court of record, as shall be prescribed by law."

Subdivision (b). This subdivision restates the existing authorization

for immediate possession in right of way and reservoir cases. The sub-
division has been restated to conform to various suggestions as to language
made at the April méeting, and to delete any specific asuthorization

for the Legislature's placing limitations upon exercise of the prerogative
conferred by the subdivision.

Subdivision (c¢). This subdivision reflects the determination of the

Commission in 1961, and subsequently, that the Legislature should be empowered
to legislate upon the subject of possession prior to final judgment free of
restrictions, providing that probable just compensation is first deposited
into court for the owner.

Commissioner McDonough had suggested preparation of an alternative
draft that would not contain this explicit grant to the Legislature of
the power to extend immediate possession. The alternative gaendment would,
however, delete all obsolete materigl and clarify existing law. A possible
amendment, attached to this memorandum as Exhibit I (pink pages), would

carry out this suggestion. Tihe essential difficulty with such an amendment
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is that in view of the unusual history and various interpretations of
Section 14, it is difficult to make any changes in the section without
resolving the open question whether the Legislature may authorize immediate
possession in cases other than those specificelly mentioned, The Commissicn
would not want to recommend an amendment that explicitly denied such power
to the Legislature. Henee, Exhibit I merely states the essentials of the
section and leaves substantially unchanged the existing language respecting
immediate possession in right-of-way and reservoir cases. An alternative
ides would be to delete subdivision (¢) from the proposed draft, Again,
However, that would leave unresolwved the constitutional question of immediate
possegsion in other cases, It would seem, therefore, that any revision of

Section 14 must make some determination of the question.

THE PROPOSED LEGISLATION
Generally .

All of this proposed legislation has been revised to carry out the
viewsrexpressed at the April meeting. The comments to the particular sections
have been revised accordingly and set forth the intended effect of the
changes., As in the former draft, the proposed legislation disposes of all
sections dealing with deposits, immediate possession, and possession after
Jjudgment.,

Chapter 1 (deposit of probable just cqggensation}

This chapter has been revised to delete any provision for deposit by
the condemnor of segregated amounts for particular interests in the property.
That earlier suggestion was intended to make it appropriate to ceuse interest
to cease on any amount deposited to obtain immediete possession. In keeping

with the Cormission's finding that such deposits by the condemnor are
-3-
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impractical, the amendments to the section of the Code of Civil Procedure
governing interest (Section 1255b) have been revised to permit interest

to acerue on deposits made to obtain immediate possession unless such deposits
are witkdrawn.

Proposed Section 1268,03 has been revised to require service of notice
of the making of a depqéit. There 18 no comparable provision in existing
law, but there probably should be, as all deposits are now subject to
withdrawal, Further, under this proposed legislation, deposits may be
made whether cor not an order for immediate possession is obtalned,

The drafts of Gections 1268,04-1268.06, dealing with withdrawal of the
deposit, have been extensively revisged in the interest of clarity without
substantive change,

Tnmediate posseasion

As in the earlier draft, three distinct provisions have been made for
possession upon ccmmencement of the proceeding., Proposed Section 1269.01
substantially continues existing practice in right of way‘and reservoir
cases, Section 1269,02 provides for immediate possession, also by ex parte
procedure, in sll cases in which the condemnor's resolution is conclusive
evidence of the necessity for the taking, Section 1269.03 provides a noticed
motion procedure for cbtaining possession in other cases,

In keeping with the Commission's suggestions, these sections have been
revised to state their provisions as substantive law, rather than as
requirements for motions, order, end other pleadings., These sections have
also been revised in an effort to eliminate any possible confusion between
the three distinct provisions and their ranges of application.

Proposed Section 1269,05, requiring 90 days' notice to cccupants, has
been substantially changed from the earlier draft, This draft is substantially

.
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in the form of the proposed federal legislation, and simply states public
policy in the matter. The sole consequence attached to the condemnor?s
fallure to have given such notice is that such failure may be taken into
account by the court in vacating or granting an order forrimmediate possession
in cases other than those involving rights of way or reservoirs. At least

the section would provide a convenient vehlele for conforming California

law to the federal proposal if the latter should be enacted.,

Szction 1269,06, permitting the defendant to cbtain an.ordg: determining
probable just compensation, has also been substantlally changed. In this
draft of the proposed section, the sole consequence of the condemmor's
failure to deposit the determined amount is that interest would begip to
accrue 20 deys after the entry of the order. Code of Civil Procedure
Section 1255b has been changed accordingly,

Posgession after judgment

The former draft of proposed Sections 1270.0L through 1270,8 have been
extensively revised, in the interest of clarityland precisicn, without
substantive change. The staff has considered the guestion whether
security for withdrawal of a deposit after judgment should ever be requiged.
Such a requirement can be easily added, but it would complicate procedure
in that notification and an opportunity for hearing would have to be afforded
the condemnor. Under existing procedure, withdrawal after judgment is a
very aimple matter, Further, the condemnor would probably be required to
pay any bond premiums entailed. Also, the condemnor moy has the unfettered
option whether to make a deposit after judgment, Accordingly, the staff

would suggest that such a requirement not be incorporated.
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Code of Civil Procedure Section 1249 (date of valuation) ;

This draft of Code of Civil Procedure Section 1249 implements the
Commission's determination that the date of wvaluation should be a date
six months from the beginning of the proceeding. The extensive comment
to the section generally explains the effect of such a date of valuation !
and the alternatives provided in the section. Subdivision (b) of this
section permits a plaintiff to establish an earlier date of valuation, in
all cases, by depositing probable just compensation. Subsections {e) and (f)
continue in effect the existing provision thet if the issue of compensation
is not tried within one year, without fault of the defendant, the date of

valuation is the date of trial. Subsection {z) reverses the result of

the gggggg decision, unless the condemmor preserves a date of valuation by
deposit made either before or after judgment. Subdivision (h) is a revision
of the statutory language, previously considered by the Commission, thaf
would require that a diminution in market value resulting from the public
improvement itself be taken into account in assessing compensation and damages.
In form, this language is very similar to the proposed federal legislation

and to measures adopted in other states,

Code of Civil Procedure Secticn 1249.1 {risk of loss)

This section has been amended to provide that when the defendant
withdraws any portion of the deposit, and vacates the property, the risk
of loss shifts to the condemncy in the same way that the risk is shifted
when the condemhor takes possession pursuant to an order for pessession.
In keeping with the Commission's earlier determination, th: language requires

that the condemnor be notified in writing of the vacation of the property.
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Firel order in condemnation (Code of Civil Procedure Section 1253)

This section, demsling with the finsl order in condemnation, hes heen
revised simply to correct internal references to other statutes.

Abandonment {Code of Civil Procedure Section 1255a)

This section has been amended to provide a uniform rule goverhing
expenses, attorney's fees, and appraiser's fees, The changes also delete
the existing provision that none of the expenses, other than attorneyis
fees, can be recovered if the action is dismissed 40 or more days pfior.;
to pretrial.

Payment of interest (Code of Civil Procedure Section 1255b)

In addition to clarifying the uncertain effect of subdivision (b) of
this section, the changes incorporate changes proposed by Mr. Carlson
of the Department of Public Works. The purpose and effect of these changes
are well stated in the letter from Mr. Carlsen, attached to this memorandum
as Exhibit II. Subdivision (c) of the section, as proposed, would carry
out the first change, and subdivision (d)(1), the second change.

New trial and appeal (Code of Civil Procedure Section 1257)

This section is changed merely to delete obsolete matter and to incorporate
a provision (subdivision (b)) formerly misplaced in Code of Civil Procedure
Section 1254,

Condemnation Deposits Fund (Government Code Ssctions 1H6425-16427)

This material has been revised in the interest of clarity, removed
from Code of Civil Procedure Section 1254, and placed in an appropriate part
of the Govermment Code,

Park snd Playground Act of 1909

These two sections of the Park and Flayground Act of 1809, and the
following two sections of the Street Opening Act of 1503, are the only
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provisions in California statutory law providing a date of valuation

differing from that set forth in Code of Civil Procedure Section 1249,

The discrepancy between them and the provisions of Code of Civil Procedure
Section 1249 arises from changes made in Section 1249 that have not been
reflected in these isclated and specialized sets of provisions for condemnation.
The changes wéuld conform the sections to the changes made in Section 1249,

Respectfully submitted,

Clarence B. Taylor
Special Condemnation Counsel
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PROPOSED LEGISIATION

TITLE 7.1, DEPOSIT OF PROBABLE JUST CCMPENSATION PRICR TO JUDGMENT;

OBTAINING POSSE3SION PRIOR TO FINAL JUDGMENT

CHAPTER 1. DEPOSIT OF PROBABLE JUST COMPENSATION PRIOR TO

JUDGMENT

1268.01, Order determining amount of probeble just
compensation

1268,02; Increase or decrease in amount of deposit

1268,03; Service of notice of deposit

1268.04. Application for withdrawal of deposit

1268.05. Withdrawal of deposit

1268.06, Security when amount in exceas of origipal
deposit withdrawn

1268.07; Withdrawal o waiver of all defenses except
claim to greater compensation

1268,08. Repayment of amount of excess withdrawel

1268.09. Amount of deposit or withdrawal indamissible
in evidence

1268.10.

it in State Treasury unless otherwide .re-
quired

CHAPTER 2. POSSESSION PRIOR TC JUDGMENT

]269-’010
1269.02.

1269.03.
1269‘01"-
1269005 [

Posseasion by public entity for right of way
or reservolr

Possession where plaipgtiffis deterpivatton of
necesslty 1s conclusive

Possession in other cases
Service of the order for possession

Notice to occupante
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15
15

17 |

25
28




1269.06. Deposit and possession on motion of defendant

1269.07, Right of plaintiff to appeal from judgment not
walved

CHAPTER 3. POSSESSICON AFTER JUDGMENT OR PENDING APPEAL

1270.01. Applicestlon for order to take possession after
Judgment or pending appeal

1270;02. Order for possession

1270;03. Service of order

1270.04; Increase or decrease in amount of deposit
1270.05. Vithdraval of deposit

1270. 05 Taking possession does not waive right of appesl
].2";'0.07 » Repayment of amount of excees withdrawal

1270.08. Deposlt in State Treasury unless otberwise
requiyed -

Aumms {come oF CIVIL PROCEURE) Y
C. .P. § 1249. Date of valuation
C.C.P, § 1249.1. Risk of loes
C.C.P. § 1253. Fipal order of condepnstion
C.C.P, § 1255a. Abandonment
C.C.P, § 1255b. Interest

C.C.P. § 1257. New trial and appeal

ADDED SECTIONS (GOVERMMENT CODE)
ARTICIE 9. CONDEMNATION DEPOSITS FUND
16425. Condempation Deposits Fund
16426, Investment of fund
16427. Apportiomment and disbursement of Fund
eiie

5

35
36

39

5

43

43 &

50
51
54
57

58
59
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AMENDMENTS {GOVERNMENT CODE)

Govt. Code § 38090

Govt. Code § 38091 .

AMENTMENTS (STREETS AND HIGEWAYS CODE)

S. & H. CODE § L203.

S. & H. CODE § 420k,

REPEALS
C.C.P.
C.C.P.
c--C.P.
c. c.P.

C.C.P.

§ 1243. L.

§ 12""3.50
§ 1243.6.
§ 1243.7.
§ 195k.

OPERATIVE - DATE

By whom and for what purposes lmmediate
posseselon may be taken

Order of irmedlate possession

Deposit in State Treasury unless
otherwise directed

Withdravel of deposit
Possession after .judgnént or pendl,

‘eppeal :

PROPOSED CONSTITUTIONAL AMENTMENT

Article I, Section 14

»ili~

61

63
65

67

70
TL

75

79
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PROPOSED LEGISIATION

An act to amend Sections 12kg, 1249,1, 1253, 1255a, 1235b, and 1257 of, to add

Title 7.1 (commencing with Section 1268.01) to Part 3 of, and repeal

Title 7.1 (commencing with Section 1268) of Part 3, and Sections

1243k, 1243.5, 1243.6, 1243.7, end 1254 of the Code of Civil Pro-
cedure, to amend Sectioms 38090 and 38091 of, and to add Article 9

{ commencing with Section 16425) to Chapter 2 of Part 2 of Division 4
of Title 2 of the Govermment Code, and to-smend Sections 4203 ard 420k

Streets and Ws Code, relating to eminent domain.

The people of the State of California do emact as follows:

SECTION 1. Title 7.1 {commencing with Section 1268) of Part 3

of the Code of Clvil Procedure is repealed.

Comment. Title 7.1 (commencing with Section 1268) was added to Part 3
of the Code of Civil Procedure by Chapter 1151,', § 1, of the Statutes of
1965. Section 7 of that chapter provides that the titie 1z repealed on the
effective date of the Evidence Code. The Evidence Code becomes effective
Jaruary 1, 1967, and Sections 810-822 of that code, pertaining to evidence
in eminent domain proceedings, supersede the content of this title. The
title, and included section numbers, are superseded by a new Title 7.1,

desling with depoits and possessicn 1in eminent demain procesdings.
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SEC. 2. Title 7.1 (commencing with Section 1268.01) 1s sdded
to Part 3 6f the Code of Civil Procedure, to read:

TITLE 7.1. DEPOSTP OF PROBABLE JUST COMPENSATION PRIOR 70 JUDCMENT;
OBTAINING POSSESSION PRIOR TO FINAL JUDGMENT

Comment, This title consists of three chapters:
Chapter 1 (commencing with Section 1268.01), which relates to the
deposit of the probable just compensation which will be mwade for the taking

" of the property and any damages incident thereto. (This chapter reatates

the substance of Code of Civil Procedure Sections 1243.6 and 1243.7 and the
portions of Section 1243.5 £hat relate to the deposit and withdrewal of
protable Just compensation.)

Chapter 2 (commencing with Section 1269.01), which relates to the order
for possession prior to judgment. (Tais chapter supersedes the provieions
of Code of Civil Procedure Section 1243.4 and the portions of Code of Civil

Procedure Section 1243.5 that relate to the order for possession prior to
Judgment. }

Chapter 3 _(comncing.with Section 1270.01), which relates to the order

for possession after Judgment or pending sppeal. (This chapter supersedes
the portions of Code of Civil Procedure Section 1954 which relate to the
order for possession after judgment or pending appeal.)
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CHAPTER l; IEPOSIT OF PRCBABLE JUST TION PRIOR

Comment. The condexnor may deposit the probable just compensation
vhich will be made for the taking of the property and any damage incident
thereto at any time after giting the complaint &nd prior to tho entry of
Judgment, whether or not possession of the property 1s to be taken prior
to Judgment., The deposit under this chepter has several effects: TFirst,
the deposit 18 a condition to obtaiﬁing an order for possession prior to
Judgment. See Sections 1269,0L(b), 1269.02(b), 1269.03(a)(3), 1269.06(v).

" Second, the date of valuation is determined in scme cases by the date that

the deposit 1s made. See Section 1249({b)s Thixd, the riek of loss shifts
to the candexpor when the defendant witbdrews any pertion of the amount
deposited; moves fyom the property, and notifies the pleintiff in writing
that be has moved. See Section 1249.1(d),

The deposit in cases vhebe posoession affer Judgpent-or pending appast
is sought 1s mot dotcrmined by Chapter 1, tut is covered by Chgpter 3
{ cormencing with Scetion 1270.01)s -

'




1268.01. Order determining amount of probable just compensation

1268.01. (a) In sny proceeding in eminent domain, the
plaintiff may, at any time efter filing the conplaint and
prior to entry of judgment, apply ex parte to the court for anm
order determining the probable just compensation for the property
and any damage incident to the taking of the property. Upen such
application, the court shall meke and enter its order determin-
ing probable just compensation for the property or, if requested
by plaintiff, for each separate interest in the property.
{b) At any time after the making of the order and prior to
entry of judgment, the plaintiff may deposit the amount or
amounts specified In the order. Such deposit may be made whether
or not the plaintiff applies for, or is authorized by lew to
apply for, an order for possession.
Comment. Thie sectlon restates the substance of Code of Civil Procedure
Section 1243.5(a) except that any condemnor, not just those having the right

to take possession prior to Judgment, may make a depoait.
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1268.02. Increase or decrease in amount of d_e_&:!.t

1268.02., At any time after the court has made an
order determining probable just compensation, the court may,
upon motion of any party, redetermine the amount or amounts if
it determines that probable just compensation differs from
the smount or amounts previously specified. If the plaintiff
has taken possession of the property, and an increase is
determined, then the court shall order the emount deposited
increased accordingly. Prior to judgment, the amount
deposited may not be reduced to an amount less than that
already withdrawn by the defendants.
Comgent. This section restates without substantive change the
provieions of Code of (ivil Procedure Section 1243,5(d) except that

reference to the order for possession is eliminated.,
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1268.03. Service of Totice of deposit

1268.03. If the plaintiff deposits the amount
determined by order of the court, the plainmtiff shall
serve a notice thet the deposit has been made on all
of the other parties to the proceeding. Serviece shall
be made on such parties in the same manner as is provided

in Section 1269,0k for service of an order for possesaion

prior to Judgment.

Comment. This section is new. It requires the condemnor to
sexrve a notice of the deposit upon the other parties to the proceedino
to faecilitate their withdrawal of the funds,
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1268.04, aApplication for withdrawal of deposit

1268,04, At any time after the plaintiff hasg deposited the
amount determined by order of the court, any defendant may
apply to the court for the withdrawal of all or any poprtion of the
amount deposited for his property or property interest. The
application shall be verifled, set forth 'bhe interest of the
applicant in the property, and request withdrawal of s stated
amount. The applicant shall serve g copy of the appllication on the

plaintiff.

Comment. This section restates existing law, ‘The first sentence
restates the substance of the first sentence of Code of (ivil Procedure
Section 1243.7(a). The second sentence restates the first sentenoe
of Code of Clvil Procedure Section 124347(c). The third sentemce is the

same as the first portion of the second sentence of Code of Civil Procedure
Section 1243.7(c).
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1268.05. Withdrawal of deposit

1268.05. (a) When an application for withdrawal is made,
the court shall order that portion of the amount applied for,
vwhich the spplicant is entitled to withdraw under this chapter,
to be paid to the applicant from the money deposited in connece
tion with his property or property interest. No withdrawal shall
be ordered until 20 days after service of a copy of the spplica-
tion on the plaintiff, or until the time for all objections has
expired, whichever is later.

(b) Within the 20-day period, the plaintiff may file
objections to withdrawel on the grounds:

{1) That an undertaking should be filed by the applicant
or that the amount of, or the sureties upon, an undertaking are in-
sufficient; or

(2) That other persons are known or believed to hava intowsgts
in the property.

{c) If objections are filed under paragraph (2) of subdivision
(b), the plaintiff shall serve or attempt to serve on puch other
persons a notice that they may appear within 10 days-after such
service and object to the withdrawal. The notice shall advise such
persons that thelr failure to object will result in walver of any
right to the amount withdrawnm and any further rights against the
plaintiff to the extent of the amount withdrawn. The plaintifi shall

- report to the court (1) the names of persons served and the dates of

service, and (2) the names and last lnow addresses of persons not

served. If the plaintiff reports to the court that it has been

unable to serve persons known or believed to have interests in
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the property, withdrawal shall not be ordered unless and until the
applicant causes service to be made. Persons served shall have nro
cleim against the plaintiff for compensation for the property taken
or any damage incident to the ftaking to the extent of the amount
withdrawn by all applicants. The plaintiff shall remain liable for
such compensation to persons having an interest of record who are

not served.

(d 1If any person so served oblects to the wit.hdz:a.*;ai, or if
the plaintiff so requeste, the court shall hold a hearing upon
notice to all parties, ard shall determine the emounts to be withdrawn,
if any, and by whom. If the court determines that a party is entitled
to withdraw any portion of a deposit that another person claims, the
court may require such party, before withdrawing such portion, to
file an undertaking in favor of the adverse cleimant to secure
payment to the person entitled thereto of any amount withdrawvm that
exceeds the amount to which such party is entitled as finally determined
in the eminent domnin proceeding, together with legal interest from
the date of 1ts withdrawal. The undertaking shall be in such amount
28 1s fixed by the ecourt, but if executed by an admitted surety insurer
the amount shall not exceed the portion claimed by the adverse claimant.
If the undertaking is executed by two or more sufficient sureties
approved by the court, the amount shall not exceed double the portion

claimed by the adverse claimant,

Comment. This section restates the substance of Code of Civil

Procedure Section 124%3.7(a), (c), (4}, (e) and (£).
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1268.06. Security when smount in excess of original deposit withdrawn

1268.06. {a). If the total amount sought to be withdrawn prior
to judgment exceeds the amount of the originel deposit, each appdi-
cant, before any of such excess is withdrawn, shall file an undertaking
in favor of the plainfiff to secure the return of any amount withdraswvm
by the applicant that exceeds the amount to which the applicant is
entitled as finally determined in the emipent domain proceeding,
together with legal interest from the date of its withdrawal, If the
undertaking is executed by an sdmitted surety insurer, the undertaking
shall be in the smount by which the total amount to be withdrawm
exceeds the amount originally deposited. If executed by two or more
guffliclent sureties approved by the court, the undertaking shall be
in double such amount.

(b) If there sre two or more applicants and the total amount
sought to be withdrawn exceeds the amount of the original deposit,
the applicante, in lieu of filing separate undertakings, may Jjointly
file & single undertaking in the amount required by subdivision (a).

(¢} The plaintiff may consent to an undertaking that is less than
the amount required under this section.

(d) If the undertaking is executed by an admitted surety insurer,
the applicant filing the undertaking ls entitled to recover the premium
paid for the undertaking, but not tc exceed 2 percent of the face value
of the undertaking, as a part of the recoverable costs in the eminent
domain proceeding.

Comment. Thls section is the same in substance as subdivision {b) of Code
of Civil Procedure Section 1243.7, Withdrawal of an amount in excess of the
originel deposit 1s poasiblé only i1f the deposit has been increased on motion

a8 provided for by Section 1268.02.
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1268.07. Withdrawel a waiver of all defenses except claim to

greater campensation

1268,07. If any portion of the money deposited pursuant
to thia chapter is withdrawn, the receipt of any such money shall

conatitute a walver by coperation of law of all defenses in favor

~ of the persons recelving such payment except & claim for greater

compensation. Any amount so paild to any party shall be credited
upon the judgment in the eminent domain proceeding.

Comment. This rection restates the substance of subdivision (g) of

Code of Civil Procedure Section 1243.7.
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1268.08, Repayment of amount of excess withdrawal.

1268,08, When money is deposited pursuant to this chapter,
any amount withdrswn by a party in excess of the amount to which
he is entitled as finally determined in the eminent domain proceeding
shall be paié. to the person entitled thereto together with legal
interest thereon from the date of its withdrawal, and the court in
which the eminent domasin proceeding is pending shall enter judgment
therefor againé‘t the party wao receiﬁred such excess.' If the Judgment
is not paid within 30 days after it is entered, the court
may, on mctioﬁ, enter julgment against the sureties for such amount

together with the interest that may be due thereon.

Comment . This section restates the substance of subdivigion (h) of

Code of Civil Procedure Section 12U3.7.
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Code

1268.09., Amount of deposit or withdrawal inedmissible in evidence

1268,09, MNeither the amount deposited nor any amount
withdrawn pursuant to this chapter shall be given in evidence or

referred to in the trial of the issve of ccrpensaticn.

Comment. This section restates the substance of subdivision (e) of

of Civil Procedure Section 1243.5.
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1268,10., Deposit in State Treasury unless otherwise required

1268,10. (a) Vhen xoney is deposited as provided in this
chepter, the court shall order the money to be deposited in the
State Treasury or, upon written request of the plaintiff filed with
the deposit, in the county treasury. If money is deposited in the State
Treasury pursuant to this section, it shall be held, invested,
deposited, and disbursed in the manner specified in Article 9
(commencing with Section 16425) of Chapter 2 of Part 2 of Division &
of Title 2, of the Government Code, snd interest earned or other
increment derived from its investment shall be apportioned and
disbursed in the manner specified in that article.

(b} As between the parties to the proceeding, money deposited
pursuant to this chapter ghall remain at the risk of the plaintiff

until paid or made paysble to the defendant by order of the court,

Copment. Subdivision {a) of this section is the same in substance

as Code of Civil Procedure Section 1243.6. Subdivision (b) is based on the

first two sentences of subdivision (h) of Code of Civil Procedure Section

21k-
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CHAFTER 2. POSSESSION PRIOR TO JUDGMENT

1269,01, Possession by public entity for right or way or reservoir

1269.01. (2) In any proceeding in eminent domain brought by
the state or & county, city, distriet, or other public entity to
acquire any lande to be used for reservolr purposes or any right of
way, whether a fee or other interest be sought, the plaintiff may
take possession and use of the property or property intersest in
accordance with this section.

{b) At any time after filing the complaint and prior to entry
of judgment, the plaintiff may apply ex parte to the court for an
order for possession, If the court determines that the plaintiff is
enfit;ed to take the.prcperty by eminent domein and has deposiﬁed
probable just compensation therefor in accordance with Chapter 1
{commencing with Section 1268.Cl), the court shall authorize the
plaintiff to take possession of and to use the property.

(¢) The order for possesaion shall:

(1) Recite that it haé been made uhder this section and Article
I, Section 1l of the Constitution of Celifornia.

(2) Describe the property and the estate or interest therein
to be acquired, which description mey be by reference to the complaint.

(3) sState the purposes of the condemnation.

(4) State the amount or smounts deposited as probable just
compensation in accordence with Chapter 1 {commencing with Section 1268,01),

{5) State the date after which the plaintiff is authorized to take
possession of the property which date, unless the plaintiff requests
a later date, shell be the earliest date on which the plaintiff would be
entitled to take possession of the property if service were made under
Section 1269.04 on the day the order is made, |

.



()

()

Comment. Subdivision (a) restates the substance of Code of Civil
Procedure Section 1243.4. The words "the State or a county, city,
district, or other public entity" have been substituted for the words
"the State, or a county, or a municipal corporation, or metropolitan water
district, municipal utility district, municipal water district, drainage,
irrigation, levee, reclamation or water conservation district, or similar
public corporation.” The substitution is in accordance with the
construction of Section 1% of Article I of the California Constitution.

See Central Contra Coste ete, Dist, v. Superior Court, 3% Cal.2d 845, 215

P.2d 462 (1950). The new language encompasses all proceedings by govern-
mental entitles, agencies, cr officers to acquire rights of wey or lends for
regervoir purposes, whether the interest to be scquired is a fee, eagement,
or lesser interest.

Subdivision {b) restates the substance of subdivision (a) and the first
sentence of subdivision (b) of Code of Civil Procedure Section 1243.5
The ex parte procedure for cbtaining the order for possession is a continua-
tion of existing law, but is to be contrasted with the methods for obtaining
an order provided by Secticn 1269,02 (ex parte procedure with mgtion to
modify) and Section 1269,03 (noticed motion procedure).

Subdivision {¢) is the same as Code of Civil Procedure Section 1243.5(b},
except that the requirement that the order recite its authority has been
added. The requirement is intended to avoid confusion with similar orders

obtained under Section 1269,02,

—




)
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1269.02. Possession where plaintiff's determination of necessity
is conclusive '

1269.02. (a) In any proceeding in eminent domain in which
a resclution, ordinance, or declaration is made conclusive evidence
of the public necessity for taking the property to be
acquired (whether by subdivision (2) of Code of Civil Procedure
Section 1241 or by a statute spplicable to the particular agency,
entity, or officer), the plaintiff may take possession and use of
the property or property interest in accordance with this section.

(b) At any time after filing of the camplaint and prior
to the entry of judgment, the plaintiff may apply ex parte to the
court for an order for possession. If the court determines that the
plaintiff is entitled to take the property by eminent domain, that the
taking is provided for by a resolution, ordinance, or declaration
that i= conclusive evidence of the public necessity for such
taking, and that the plaintiff has deposited probable just corpensation
therefor in  accordance with Chapter 1 (commencing with Section
1268.01), the court shall authorize the plaintiff to take
possession of and to use the property.

{c} The order for possession shall:

(1) Recite thet it has been made under this section and refer
to the resolution, ordinance, or declaration authorizing the taking.

(2} Deseribe the property and the estate or interest therein
to be ecquired, which description may be made by reference to the
complaint,

{3) State the purposes of the condemnation. _ :

(4) State the amount or amounts deposited in accordance with

Chapter 1 (commencing wita Seetinn 1268.01).
-17-
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(5) State the date after which the plaintiff is asuthorized to take

possession of the property which date, unless the plaintiff requests

a later date, shall be the earliest date on which the plaintiff would be
entitled to take possessicn of the properiy if ‘service were made under
Section 1269.04 on the day the ordér is made.

{d) At any time after the court has made an order for possession
pursuant to this section and before the plaintiff has taken possession
pursuant to éuch order, the court, upon motiﬁn of any owner or
cccupant of the property, msay:

(1} Stay the effect of the order to such subsequent date as
may be fixed by the court upon a showing that the hardship to the
owner or occupant of having possession taken on the date specified
outweighs any need of the plaintiff for immediate possession. :

(2) Vacate the order if the court determines that the plaintiff %
is not entitled to take the property by eminent domain or that the
taking is not provided for by a resolution, ordinance, or declaration
that is conclusive evidence of the public necessity therefor.

(e) Any aggrieved party may appeal from that portion of an
order made under subdivision (d) determining that the plaintiff is
or is not entitled to take the property by eminent domain, Such an
appeal shall net stay the order for possession or further proceedings
by the trisl court in the eminent domain proceedings; but the trial
or appellate court may, in its discretion, atay the order for possession
pending the appeal or for such other pericd as to it may appear

appropriate.

Comment, This section is new.

Subdivision {a). Section 1269,01 makes avallable a procedure for

obteining possession prior to judéﬁéfg_if the taking is for right of way or




()

reservoir purposes. The procedure provided by Section 1265.02 is available
whatever the purpose of the acgquisition if the taking is provided for by a
resolution, ordinance, or declaration that constitutes conclusive evidence
of the public necessity for the taking. These two sections and Section
1265.03 are not intended to be mutually exclusive., In a proceeding falling
within more than one of the sections, the plaintiff may elect the section
under which to obtain possession prior to judgment,

Subdivision (2) of Code of Civil Procedure Section 1241 and other
statutes give & conclusive effect to the resolutions and ordinances of
various public entities., Under these statutes, the procedure of Section

1269,02 is available to the following agencies and entities:
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C STATE OF CALIFORNIA
AGERCY

- State Pub,. Works Bd.
State Hwy. Com'n
State Reclam. Bd.
Dep't of Water Resources

Dep't of Water Reacurces
(Central Valley Project)

University of California
State Housing Comm'n
State Lends Comm'n

Cal. Toll Bridge Auth,

LOCAL PUBLIC ENTITIES

()

ENTITY

County

City

STATUTE

GOVT, .CODE § 15855

8TS. & HWYS, CODE § 103
VATER CODE § 8555
WATER CODE § 251

WATER CODE § 11582

EDUC. CODE § 23152

HEALTH & SAF, CODE § 34878
PUB, RES, CODE § 6808

STS. & HWYS..CODE § 30LOh

CODE CIV. PROC, § 1241(2)

STS. & HWYS. CODE § 6121
(Tmprovement Act of 1911)

STS. & HWYS. CODE § 4189
(Street Opening Act of 1903)

STS. & HWYS. CODE § 11400
(Pedestrian Mall Law of 1960)

CODE CIV. PROC, .§ 1241(2)

STS. & HWYS, CODE § 6121
(Improvement Act of 1911}

STS, & HWYS, CODE § U189
(Street Opening Act of 1903)

STS. & HWYS. CODE § 11400
(Pedestrian Mall Law of 1960)

GOVT. CODE § 38081
(Park and Playground Act of 1909)

STS, & HWYS, CODE §§ 31590, 31592
{Acquigitions for parking
districts)




LCCAL PUBLIC ENTITIES {continued)

School Dist,

Sanltary Dist.
Irrigation Dist.
Transit Dist.

Rapid Transit Dist.
Public Utility Dist.
County Sanltation Dist,
Water Dist.

Joint Hwy. Dist.
Parking Dist.

Recresaticnal Harbor Dist.

Harbor Tmprovement Dist.

Joint Muni. Sewage Disp. Dist.

Moni. Utility Dist.
Port Dist.
Regionel Park Dist.

Regional Sewage Disp. Dist.

Bridge and Hwy. Dist.
County Water Auth,

L. A. Metro. Auth.

S.F. Bay Area Rapid Transit Dist.

Mt. San Jacinto Winter Perk Auth.

STATUTE (continued)
CODE CIV. PROC. § 1241(2)
CODE CIV, PROC. § 1241(2)
CCDE CIV. PROC, § 12h1(2)
CODE CIV, PROC, § 1241(2)
CODE CIV. PROC. § 12h1(2}
CODE CIV, PROC. § 12bi(2)
CODE CIV, PROC. § 1241(2)
CODE CIV, PROC, § 1241(2)
STS, & HWYS. CODE § 25052
STS, & HWYS. CODE § 35401.5

HARB. & NAV, COIE §§ 6590,
6593, 6598 {repealed)

HARB. & MAV, CODE § 5900.4

HEALTH & SAF, CODE §& 5740.01,
5740.06 (repealsd)

PUB, UTIL. CODE § 12703
HARB, & HAV. CODE § 6296
PUB, RES., CODE § 55L2

HEALTH & SAF, CODE §§ 5991,
5998 (repealed)

STS, & HWYS. CODE § 27166
WATER CODE APP. § 45-5(5)
PUB, UTIL. CODE APP. 1, § 4.7
PUB. UTIL. CODE § 28954

Cal, Stats. 1945, Ch. 10LO,

§ 4.9, p. 2013, Cal. Gen.

Laws Ann., Act. 6385
(Deering 1954%)




LOCAL PUBLIC ENTITIES (continued) STATUTE (continued)

American River Flood Cont. Dist. WATER CODE APP, § 37-23

Antelope Valley-East Kern Water Agency VATER CODE APP, § 98-61(7)

Lassen-Modoc County Flood Cont. & Water VATER CODE APP. § 92-3(f)

Conserv. Dist.

Mendocino County Flood Cont. & Water WATER CODE APP, § Sb-3(f)

Conserv. Dist.

Morrison Creek Flood Cont. Dist. WATER CODE APP, § 71-3(f)
(repealed)

Plumas County Flood Cont. & Water VATER CODE APP, § 8B-3(f)

Conserv. Dist.

San Mateo County Floecd Control Dist. WATER CODE AFP. § 87-3(8)

Santa Cruz County Flood Cont. & Water VATER CODE APP, § 77-2L

Conserv. Dist,

Sierra County Flood Cont., & Water WATER CODE APP, § 91-3(f)

Conserv. Dist.

Siskiyou County Flocd Cont, & Water WATER CODE APP, § 39-3(f)

Conserv. Dist,

Soncma County Flood Cont. & Water VATER COLE APP, § 53-3(f)

Conserv, Dist.

Tehama County Flood Cont. & Water WATER CODE APP. § 82-3(f)

Conserv. Dist,

Vallejo Sanitation and Flood Cont. Dist. WATER CODE APP, § 67-23

Yolo County Flood Cont. & Water WATER CODE APP, § 65-3(f)

Conserv. Dist.

The procedure will alsoc be available to other entities or agencies
whose resolution or ordinance is mede conclusive evidence of necessity by
subseguently enacted statutes,

Subdivisions (b) and {¢). These subdivisions are patterned after Code

of Civil Procedure Section 1243.5.
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Subdivision {d). This subdivision provides a new procedure, applicable

enly to orders obtained under this section, whereby the property owner msy
contest the granting of the order for possession. For the source of this

provigion, see Recommendation and Study Relating to Taking Possession and

Pagsage of Title in Eminent Domein Proceedings, 3 CAL. LAW REVISION {OMM'N,
REP,, REC, & STUDIES, B-T, B-14 (1961). The subdivision requires that the
motion be made within the 20-day pericd following service of the order for

possession. See Code of Civil Procedure Section 1269.04(b).

Subdivision (e). An appeal may not be taken from an order authorizing

or denying possession prior to entry of judgment. Mandamus or prohibition

are the appropriate remedies., BSee Central Contra Costa Sanitary Dist. v.

Superior Court, 3% Cal.2d 845, 215 P.2d 462 {1950); State v. Superior Court,

208 Cal. App.2d 659, 25 Cal, Rptr. 363 (1962). However, the order for
possession following entry of judgment is an appealable order. San

Francisco Unified School Dist. v. Hong Mow, 123 Cal. App.2d 668, 267 P.24

3k9 (1954). Basically these rules have not been changed. However, an appeal
is allowed. either party from the court's determination whether the plaintiff
is entitled to acquire the property by eminent domain., Such determination
includes the issues of public use, public necessity, and proper location.

See People v. Chevalier, 52 Cal.2d 299, 340 P.2d 598 (1959). Final

determination of such issues prior to trial is new to California practice,
Determination of all such issues prior to trial of the issue of compensation,
uowever, is the Federal practice applicable to all proceedings. See Federal
Rules of Civil Procedure, Rule T71A(h). Generally, issues going to the
plaintiff's right to acquire the property by eminent domain are susceptible

to being raised and determined on declarations and in keeping with usual
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California motion practice. See Sparrow, Public Use and Necessity,

CALIFORNIA COMCEMUATION PRACTICE at 133 (Cal, Cont. Ed. Bar 1960).
A broad discretion is allowed poth trial and appellate courts in stsying

or refusing to stay the order for possession pending an appeal.
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1269.03. Possession in other cases

1269.03. (a) In any proceeding in eminent demain brought
by or on behalf of any public entity, public utility, common
carrier, or public service corporation, t» scquire any property or
preperty interest, the plaintiff may obtain an order for possession %
and use of the prcperty or prcperty interest in accordance with this section, ;

(b) At any time after filing the complaint and prior to the ; E
entry of judgment, the plaintiff may file, notice and serve a written
motion applying to the court for an order for possession. The notice
of motion sghell be served in the same manner as an order for
possession is served under Section 1269.0h.

(¢) The motion shall:

(1) Request that the court determine the amount of the deposit
to be mede in accordance with Chapter 1 {commencing with Section
1268,01) if the amount of the deposit has not already been determined.

- {2) State the date upon which plaintiff requests to be authorized g
to take possession.‘

(3) Set forth the schedule or plan of cperation for the execution
of the project or improvement for which the property is being taken,
the situation of the property with respect to such schedule or plan,
the necessity for taking possession and use of the property in the
manner requested in the motion, and any cother facts or informaticn
indicating the necessity of taking possession and use of the property
prisr to entry of Judgment in the eminent domain proceeding.

(&) on hearing of the metion, the court sghall consider all
relevant evidence and shall meke an order that authorizes the plaintiff E

to take possession and use of the property if the court determines that:
-25-




{1) The plaintiff is entitled to take the property by eminent
domain.

{2} The need of the plaintiff for immediate possession of the
property outweighs any hardship the owner or occupant of the property
will suffer if possession is ‘taken.

{3) The plaintiff has deposited probable just compensation
in accordance with Chapter 1 (commencing with Section 1268,01).

(4) 1If the plaintiff is not a public entity and is a public
utility, common carrier, or public service corporation, the public
necessity of the proposed improvement is evidenced or supported by a
certificate of public .convenience and necessity obtained from the
Pubiie Utilities Commission in accordance with the provisions of the
Public Utilities Code,

(e) The date after which the pleintiff is authorized to take
possession of the property shall not be less than 20 days after the
making of the order and mey be any later date specified by the plaintiff.

(f) Any aggrieved party may appeal from that portion of the order
of the court determining that the plaintiff is or is not entitled to
take the property by eminent domsin., Such an appeal does not stay an
order for possession or further proceedings by the trial court in the
eminent demain proceedings, but the trial or appellate court may, in
its discretion, stay the order for possession pending the appeal or for

such other period as to it may appear appropriate.

Comment. This section is new,

Subdivision (a). This section provides a procedure for obtaining

possession prior to judgment in cases in which such possession might not be

-26-




()

obtainable under Sectioms 1269,01l or 1269.02, The words '"the State or

a county, city, district, or other public entity" encompass all proceedings
brought by govermnmental entities, The words "public utility, common
carrier, or public service corporation" encompass persons and entities
subjected to pyblic regulation under provisions of the Public Utilities
Code and related decisional law,

Subdivision (b). Subdivisions (b}, (c), and (d) are patterned after

provisions in other states which provide for cbtaining possession pricr to
Judgment by noticed motion procedure and which require the plaintiff to show |
a necessity for such taking of possession. See, e,g., ILL. REV, STAT,

1957, Ch. 47, § 2.1; Dept. of Pub. Works & Bldgs. v. Butler Co., 13 Ill.2d

537, 150 H.E.2d 124 (1958).

Subdivisions {c) and (d). These subdivisions provide for determinaticn

of the motion in keeping with motion practice generally. Paragraph {4)

limits application of the section to those caszes in which the Public Utilities
Commission has isaued its certificate of public convenience and necessity
applicable to the proposed project or lmprovement. See Public Utilities

Code Section 1000; San Diego Gas & Eleciric Co, v, Lux Land Co., 164 Cal.

App.2d 472, 14 cal. Rptr. 899 (1961).

Subdivision (e). This subdivision is based on Code of Civil Procedure

Section 1243.5(b)(4). As the order is obteained by regularly noticed motion,
however, the period specified is computed from the date of the order, rather
than the date of its service,

Subdivi sion (f). See Comment to Code of Civil Procedure Section 1269.02(e).
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1269.04, Service of the order for possession

1269.0k, (a) As used in this section, "record owner or
owners of the property” means both the person or persons in whose
name the legal title to the fee appesars by deeds or other instruments
duly recorded in the recorder's office of the county in which the
property is located and the person or persons, if any, in possession
of the property under a written and duly recorded lease or agreement
of purchase.

{v) At least 20 days prior to the time possession is taken
pursuant to an order for possession obtained pursuvant te this chapter,
the plaintiff ghall serve a copy of the order for possession on the
record owner or owners of the property and on the occupants, if any,

(¢) Service of thz order shall be made by personal service

unless the person on whom service is to be made has previously appeared

in the proceeding or has previously been served with a copy of the
summons and complaint in the manner prescribed by law, in which
case service of the order may be made by mail upon such person and
his attorney of record, if any.

(@) If a2 person upon whom a copy of the order for possession
is required to be personslly served under this section resides out of
the State, or has departed from the State or cannot with due diligence
be found within the State, the plaintiff may in lieu of such personal
service send a copy of the order by registersd or certified mail
addregsed to such person at his last known address. If a copy of the
order is gsent by registered or certified mail in lieu of personal

service, the plaintiff shall file an affidavit in the proceeding
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setting forth the facts showing the reason personsl service could
not have been made,

{e) The court may, for good cause shown by affidavit, authorize
the plaintiff to take possession of the property without serving
a copy of the order for possession upon a record owner not occupying

the property.
(£f) A single service upon any one of those at the same address,

or a 8ingle mailing of the order to those at the same address as the
case may he, is sulficient, .
{(g) Where the order for possession is obtained under Section

1269,01, the cdurt may, for good cause shown by affidavit, shorten
the time specified in subdivision (b) to a pericd of not less than

three days.

Comment, This section is the same in substance as Code of Civil
Procedure Secficn 1213.5(c). Subdivision {g) is taken from the last
sentence of the first paragraph of Code of Civil Procedure Section 12U43.5(c).
The language of this subdivisicn has been qualified to limit ite application
to orders for possession obtained under Section 1269,01 (taekings for right

of way or reservolr purposes), and to exclude srplicaticn to orders obteined

under Sections 1269.02 and 1269.03,
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1269.05, Notice to occupants

1269.05. (a) It is hereby declared to be the public policy
of the State of California that, to the greatest extent practicable,
the construction or development of all public improvements shall be
so scheduled that no person lawfully occupying & home, farm, dr_
business location will be reguired to move'frqm such home, far#, or
business location without at least 90 nilay.sfl written notice of the
date by which the move is required, This policy contemplates that
such written notice may be given before, as well as after, commencement
of the proceeding in eminent domain, and that such notice need not be
given to any person who became such an occupant less than 90 days
before the date the move is required.

(b) Pailure to have given such written notice shall not
invalidate an order for possession obtalned pursuant to this chapter,
and compliance with this section need not be shown in an application
or motion for such an order. However, the plaintiff's failure to
have given such notice may be considered by the court in determining
whether to stay an order obtained under Section 1269.02 or to make

an order under Section 1269,03,

Compent., This section is new. The written notice contemplated by the
section is not otherwise provided for by statute, but customarily is given
by azcquiring agencies in keeping with good administrative practice. A
closely analogous provision, requiring 180 days' notice, is contained in
proposed Federal legislation. See Sections 101{a){(6) and 112(35{2) of the

"Fair Compensation Act of 1965" as that act wcuiﬂ'haVE'beeﬂ‘adopted by
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Senate Bill No. 1201 (89th Congress)(1lst Sess.j; Staff of Select Subcomnm,
on Reel Property Acquisition, House Comm. on Pﬁblic Works, 88th Cong., 2d
Sess., Study of Compensation and Assistance for Persons Affected by Real
Property Acquisition in Federal and Federally Assisted Programs, at 122-12%
{Comm, Print 1964). The second sentence of subdivision (a) permits the
plaintiff to give appropriate notices before ;cmmencing the proceeding, and
eliminetes any requirement that repeated notices be given to occupants who

became such after the time of the initial notification.
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1265,06. Deposit and possession on motion of defendant

1269,06, (a) At eny time after 30 days from the date of the
Tiling of the complaint and prior to entry of judgment in any eminent
domein proceeding, if the plaintif'f hes not deposited probable just
compensation in accordance with Chapter 1 (commencing with Section
1268.01), any defendant may file, notice and serve a motion for an
ordér determining probable just compensation, The motion shall be
heard and determined in the same manner &s armotion made to modify an
existing deposit under Section 1268,02,

(b} The court shall enter its order determining the probsble
just ccrpergaticn and authorizing the plaintiff to take possession
and use of the properiy 20 days after the date of the order
if, Tbefore the expiration of the 20-day period, the plaintiff

deposits the determined amount. in accordance with Climpter 1

(commencing with Section 1268.01). If the deposit is not made within

the 20-day period, the compensation and damages awarded in the proceedings
to the moving party shall draw legal interest from the fwentieth day
of such period, . If the proceeding is subsequently abandoned by the
plaintiff, the amount of such Iinterest may be recovered as costs in

the proceeding and may be recovered in the manner provided for the
recovery of other costs and disbursemenﬁs on abandonment, If, in the
proceeding, the court or a jury verdicet eventually determines the
compensation and damages that would have been awarded to the moving
party, then such interest shall be computed on the amount of such
award. If no such determination is ever made, then such interest shall
be computed on the amount of probable just compensation as determined
on the motipn. The moving party shall be entitled to the full smount
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of such interest without offset for rents or other income received
by him or the walue of his continued possession of the property.

{c} The filing of a motion pursuant to this section constitutes
a walver by operabion of law, conditioned upon subsequent deposit by
the plaintiff of the amount determined to be probable just compensation,
of all defenses in favor of the moving party except his claim for

greater compensation,

Comment., This section is new, The procedure of this section apart,
deposit of probable just vompensation pursuant to Chapter 1 (commencing
with Section 1268.01) or the taking of possession pursuant to this chapter
ig entirely opticnal witﬂ the plgintiff. If a deposit is not made and
possession is not taken, the defendant is not entitled to be paild uwmtil
30 days after final judgment, See Code of Civil Procedure Sections 1251
and 1268, If bonds must be issued and sold to pay the award, payment need
not be made until one year after finel judgment. See Code of Civil Procedure
Section 1251, Section 12695.06 is intended to make available to the defendant
a procedure by which probable just campensation’may be ascertained within
a brief period after cormencement of the proceeding. Although
the plaintiff is not required to deposit the amount determined, if 1t does
not, interest on the eventual avard is made to begin fo accrue, If an
award is not eventually made by the court or jury, the interest is computed
on the amount determined by the court to be probable just compensation.
This subdivision apart, interest would not begin to acerus until entry of

judgment. See Code of Civil Procedure Section 12558(a)(1).
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1269.07. Right of plaintiff to appeal from judgment not waived

1269.07. The plaintiff does not abaendon or waive the right to
appeal from the judgment in the proceeding by taking possession of the

property prior to judgment pursuant to this chapter.

Comment. This section is the same in substance as Code of Civil
Procedure Section 1243.5(f). The language has been changed to preclude
implied waiver of appeal by taking possession pursuant to any order obtained

under this chepter, including orders under Sections 1269.01, 1269.02, 1269.03,
and 1269.06.

~3h-




“w..../

()

CHAFTER 3. FOSFESSICH AFIER JUDGMLELT OR PELDING APPEAL

1270.01, Application for order to take possession after judement or
‘pending appeal

1270,01, In any cese in which the plaintiff is not in possession
of the property sought to be condemned, the plaintiff may, at any
time after trial and judgment entered or pending an appeal from
the judgment and after peyment into court for the defendant of
the full amount of the judgment and such further sum as may be
required by the court as a fund to pay any further damages and
costs that may be recovered in the proceeding, apply ex parte for an
order authorizing it to take possession of and to use the property

sought to be condemned,

Comment, This section is the same as subdivision (a) of Code of

Civil Procedure Section 125k, .

|



1270,02, Order for possession

1270.02. If in the judgment the court determined that
the pleintiff 1s entitled to acquire the property by eminent
domain and if the court determines that the plaintiff has made
the required payment into court, the court shall by order authorize
the pleintiff to take possession of and use the property duripg the
pendency of and until the final conclusion of the litigation, and
shall, 1f necessary, stay all actions and proceedings agalnst the
plaintiff on account thereof., The order shall state the date after
which the plaintiff is authorized to take possession of the property
which date, unless the plaintiff requests a later date, shall be

10 deys after the date of the order.

Comment. This section is the seme as subdivision (b) of Code of Civil

Procedure Section 1254,
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1270,03, BService of order

1270.03. At least 10 days prior to the time possessgion is
taken, the plaintiff shall serve upon the defendants and their
attorneys, either personally or by meil, a copy of the order of
the court authorizing it to take possessicn of the property. A
gingle service upon or mailing to those at the same address is

sufficient,

Comment, This section is the same es subdivision {c) of Code of

Civil Procedure Sect:ion 1254.
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1270.04. Increase or decrease in amount of deposit

1276.0h. At any time after the court has made an order
aunthorizing the plaintiff to tske possession pursuant to this chapter,
the court may, upon motion of any party to the eminent domsin
proceeding, order an increase or a decrease in the amount that the
plaintiff is required to pay into court as a further sum pursuant

to this chapter,

Comment. This section is the same in substance as subdivision {d}

of Code of Civil Procedure Section 1254,
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1270.05. Withdrawal of deposit

1270.05.. The defendant for whom money has been paid into
court upon any judgment is entitled to demand and receive the full
amount thereof at any time thereafter upon obtaining an order from
the court. Upch application by such defendant, the court shall order
that such money be pald to him upon his filing (1) e setisfaction
of the judgment or (2) a receipt for the money and an sbandonment
of all defenses to the proceeding except his claim to any greater
emount of compensation that mey be awarded to him on a new trial,
Receipt of payment by a defendant under this section shall be deemed
1o be an abandomment by such defendant of all defenses interposed

by him, excepting his claim for greaier compensation..

Comment,: This section is the same in substance as subdivision (f)

of' Code of Civil Procedure Section 125k.-

ST —
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1270.06. Taking possession does not waive right of appeal

1270.06. The plaintiff does not atendcn or waive the right
to appeal from the judgment by paying into court the amount of the
Judgment and such further sum as may be required by the court and

taking possession of the property pursuant to this chapter.

Comment., This section is the same in substance as subdivision (e)

of Code of Civil Procedure Section 1254,

L0~




)

1270.07. Repayment of amount of excess withdrawal

1270.07. When money is deposited pursuant to this chapter,
any amount withdrawn by a person in excess of the amount to which
he is entitled as finally determined in the proceeding shall be

paid without interest to the plaintiff or other party entitled thereto,

and the court shell enter judgment thersfor agsinst such perseon.

Comment. This section is the same in substance as subdivision {g) of

Code of Civil Procedure Section 1254,

-1
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1270,08, Deposit in State Treasury unless otherwise required

1270.08. (a) Vhen money 1s deposited as provided in this
chapter, the court shall order the mcmey to be deposited in the
State Treasury or, upen urititen request of the plaintiff filed with
the deposit, in the couniy treasury. If noney is deposited in the State
Treasury pursuant to this section, it shall be held, invested,
deposited, and disbursed in the manner specified in Artiecle 9
(commencing with Section 16425) of Chapter 2 of Part 2 of Division
I of Title 2, of the Govermment Code, and interest earned or
other increment derived from its investment shall be apportioned in
the manner specified in thet article,

(b) As between the parties to the proceeding, money deposited
pursuant to this chapter shall remain at the risk of the plaintiff

untili paid or made psayable to the defendant by order of the court.

Comment, This section, which 1s the same as proposed Section 1268.10,
supersedes the first three sentences of subdivision {(h) of Code of Civil
Procedure Section 1254, The remainder of subdivision (h), together with
subdivisions (i) and (j), of Code of Civil Procedure Section 1254 is super-
seded by Sections 16425-16427 which are proposed to be added to the

Govermment Code,

Lo
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SBC. 3. Section 1249 of the Code of Civil Procedure 1s
amebded to read:
1249, {a) Except ss provided in subdivisions (h) and (1),

for the purpose of aseessing compensation and damages , the _
!&ght-therete-shau-be-deened-ta-have-aemed-st-the-inte-ei‘;'-ihe'
dssunnee-of -summons-and-4és actual value of the property on the
date of valuation a$~ihaj-date-shall be the measure of compensa—

tion for adi property de-be actually taken y and the basis of
danages to property not sekuaddy taken but injuriously affected y
in si.i.‘cas'ea where such damages are allowed as-pyevided-in under
Bection 1248 f-pﬂtdei-tht—ia—w—use-u-whhk-the-icm-u
uot- ried-within-ene-year-after-the-dnte-ef-the- commencement-of
the-utiany-meu-m-aem-is-eausu-by-the-ae.tam,-m
cempensation-ani-damnges-shall -be-deened-ta-han-anmci-nt-m
hte-af-m-ma , | )

( J In any case where the plaintiff has dqpoaited probable

jgst coqensation in the State Treasury or county treasuzy_within
six months of the date of the filing of the complaint, the date

of valuation is the date on which such deposit is made, In all

othér cases, the date of valuation 1s determined under subdivisions

¢ d e amd (£).

(e) If the issue of compensation and damages 1s tried within

8ix months after the date of the filing of the compiaint, the date

of valuation is the date of trial,

(a) If the issue of compensation and damages is not tried

within six months after the date of the filing of the complaint

but_is tried within ome year from such date, the date of valuation

is the date six months after the date of the filing of the complaint.
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(e) If the issue of compengation and damages is. not tried

‘within one year after the date of the filing of the coimlaint and

the delay is caused by the defendant, the date of valuation is

the date six months after the date of the filing of the complaint,

(£) If the issue of compensation and damages is not tried

within one year after the date of the fillng of the complaint and
the delay is not caused by the defendant, the date of valustion is
the date of trial.

{g) In any case in which a new trial is gramted as & result

of a motion thei-efor, an appeal, or any other resson, the date of
valuation 18 the date of the new trial unless the plaintiff has
deposited probable Just compensation as provided in Section 1268,01
or the plaintiff has, within 20 days after rendition of the Jury
verdict or anncuncement of the court's decision, deposited the

amount of suck verdict or decision in accordance with Chapter 3
{commencing with Section 1270.01) of Title 7.1. In either of these

events, the date of valuation in the new trial shall be the same

date provided for in the original trial.

{h) For the purpose of assessing compensation apd damages,
any increase or decrease in market value prior to the date of

yaluation thet is substantially due to the general knowledge that

the public improvement or project was likely to be made or under-

taken shall be disregarded.
(1) Bo improvements put upon the property subsequent to the
date of the service of summons shall be included in the assessment

of ecompensation or damages.
-bh-




Comment. Thie section states the measure of compensation for
proceedings in eminent domain and speclflies alternative dates of valustion.

Subdivision (a). Thie subdivieion restates the "actual value"

measure of compensation. The phrase "date of valuation" has been substi-
tﬁted for langusge concerning accruasl of the right to compensation and
damages ir the interest of clarity. The dates of valuatlon epecified in
Section 1249 no longer govern allocation of the risk of loss. See Code
of Civil Procedure Section 12k9.1 and Redevelopment Agenmcy v. Maxwell,

193 Cal. App.2a 414, 14 Cal. Rptr. 170 (1961).
Subdivision {b). This subdivision permite the plaintiff, in any

case, to establish an early dﬁte of valuation by depositing probable just
compensation pursuant to Chepter 1 (commencing with Section 1268.01) of
Title 7.1l of the Code of Civil Procedure. A date of valuation once
established by such deposit is nmot subject to variance by any of the
circumstances mentioned in the following subdivisions. The date of the
£iling of the complaint, rather than the date of the issuance of summons,
1s used in determining the date of valuation. Code of Civil Procedure
Section 1243 requires thet sll proceedings in eminent domain "be commenced
by filing a complaint and issuing & sﬁmmons.“ Ordinarily the dates are

the same, but this 1s not always the case. See Harringtom v. Superior

Court, 194 Cal. 185, 228 Pac. 15 (1924). As the issuance of summons is
no longer essential to establish the court!s Jurisdiction over the property
(see Harrington v. Superior Court, supra), the date of the filing of the

complaint ls a more appropriate date.

Subdivision {c¢). Subdivisions’(c) through (f) provide alternative

dates of valuation for cases in which probable just compensation is not
deposited. With respect to the phrase, "six-months from the date of the

filing of the complaint," Code n{ Civil Prooedure Section 17(4) provides
R - o ) - -5_ - - )
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that, “The word ‘month' mears a calendar month, unless otherwise expressed.”
For the method of resolving any difficulty arising from months having an

unequal number of days, see Messner v. Superior Court, 101 Cal. App. 172,

281 Pac. 503 (1929); Church ,ﬁfi. Co. v. Superior Court, 79 Cal. App. 637,
250 Pac. 705 (1926); Barbee v. Young, 79 Cal. App. 119, 249 Pac. 15 (1526).

With respect to the use of date of trial as the date of valuation, see
3 Nicnom, EMINENT DOMAIN § 8.5[2]{3a ed. 1963); 1 ORGEL, VALUATICN UNDER
THE IAW OF EMINENT DOMAIN § 21 (24 ed. 1953).

Subdivision (d). This subdivision establishes the principal date of

valuation for cases in which the date of valuation has not been established
by deposlt or probable just compensation in accordance with subdivision
{b). The date specified 1s new to Californis practice and supersedes
the former basic date of veluation (date of issuance of the summons)
and Vthe altemte date (date of trial if the issue of compensation is not
tried within one year).

Subdivieion (e). This subdivision retains the date specified in

subdiv_ision (d) as the date of valuation in any case in which the delay
in reaching trial is caused by the defendant. This subdivision restates
the effect of the proviso formerly contained in this section.

Subdivision (£). This subdivision restates and contimues in

effect. the substance of the proviso formerly contained in this section.

Subdivision (g!. Under the former language of this section, guestions

arose whether the original date of valuation or the date of the new
trial should be employed in new trials in eminent domain proceedings.
The Bupreme Court of California ultimately held that the date of the
first trlal, rather than the date of the new trial, should be used.

P
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People v. Murata, 55 Cal.2d 1, 357 P.2d 833 (1960). This subdivision

reverses the result of thet decision uniess the daste of valuation has
been established by the deposlit of p;obable Just compensation or the

plaintiff deposite the amount of the judgment in accordance with Cede
of Civil Procedure Section 1270.01. The subdivision applies vhether

the new trial 1s granted by the trial court or by an appellate court.

Subdivision (h). This subdivision is new and clarifies decisionmal

lav. See City of Oskland v, Partridge, 214 Cal. App.2d 196, 29 Cal. Rptr.
388 (1963); People v. Iucas, 155 Cal. App.2d 1, 317 P.2d 104 (1957);

Atchigon, T. & 8.F.R.B. v, Southern Pac, Co., 13 Osl. App.2d 505, 57
P.2d 575 (1936). Compare Redevelopment Agency of the City of Santa Monica
V. Bierman, 240 A.C.A. TO (1966); People v. Lillard, 219 Cal. App.2d 368,

33 Cal. Rptr. 189 (1964); County of los Angeles v, Hoe, 138 Cal. App.2d
Tk, 219 P.2d 98 (1955); City of Pasadena.v. Union Trust Co:, 1368 Cal.

App. 21 31 P.2d 463 (1934). See generally L NICHOLS, EMINENT DOMAIN § 12 et
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3151 (34 ed. 1963); 1 ORGEL, VALUATION UNDER THE IAW CF EMINENT DOMAIN

§ 105 (24 ed. 1953); ANDERSON, CONSEQUENCE OF ANTICIPATED EMINENT DOMAIN
PROCEEDINGS - IS LOSS OF VALUE A FACTOR, 5 SANTA CLARA LAWYER 35 (196h4).
For analogous provisions in othér Jurisdictions, see Section 604, Penn-
sylvania Eminent Domain Code (Act of June 22, 1964, P.L. 84); MA. Stat.
1962, ch. 52, § 6. TFor proposed Federal legislation to the same effect,
see Sections 102(a)(b)(1)(A) and 112(e)(2) of the "Fair Compensation Act
of 1365" as that act would have been adopted by Senmate Bill 1201, 89th
Cong. {1st Sess.). The method of proving value, including the matters upon
which an expert opinlon of vagket value may be based, is set forth dp
Article 2 (commencing with Section 810) of Division 7 of the BEvidence Ccde.

Subdivigion (1). This subdivision reteins, without change, an

existing provision of Section 1249,

b8
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SEC. 4. Section 1249,1 of the Code of Civil Procedure is
amended to read:

1249.1. A1l improvements pertaining to the realty that
are on the property at the time of the service of summons and
which affeet its value shall be considered in the assessment of
cempensation, damages and special benefits unless they ars removed
or destroyed before the eariiest of the following times:

{a) The time title to the property is taken by the plaintife,

(b) The time the possession of the property is taken by the
plaintiff,

(c) The time the defendant moves-from vagates the property in

compliance with an order of possession,

(4) The time the defendant withdraws eny portion of the amougi

deposited under Chapter 1 (commencing with Section 1268,01), vacates

the property, and notifies the plaintiff in writing of the vacation

of the property.

Comment. Section 1249,1 wae aaded in 1981 to specity Me tives at
which risk of loss of improvements should pa.rss to the plaintiff and the
times at which improvements upon the property should be considered in
determining value. See 3 CAL. IAW REVISION COMM')N, IBF,, KEC, & STUDIGS,
Reccmmendstion snd Study Relatirg to Taking Possessicn and Passage of Title

in Eminent Domain Proceedings at B-1, B-8, B-53 to B-55 (1961). The

pleintiff may deposit probable just compensation pursuant to Chapter 1

( commencing with Section 1268.01) whether or not possession of the property

is taken prior to judgment. See the Comment to Chapter 1. As the deferdant's
vacation of the property after having withdrewn the deposit is sub-
stantially equivalent to his moving frcm the property in compliance with

an order for possession, such vacation with notice to the condemnor is given

the same effect under the gectiom. -lg-
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SEC. &5, BSection 1253 of the Code of Civil Procedure is emended
t0 read:

1253. When payments have been made and the bond given, if the
rlaintiff elects to give one, ae required by Sections 1251 and 1252,
the court shall mske a finsl order of condemnstion, which shall des-
cribe the property condemned, the estate or interest acquired therein,
the purposee of such condemnstion, and if possession 1s teken pursuant
to Beetiem--12U43:5.0x-326L Chapter 2 { commencing with Section 1269.01)

or Chapter 3 (commencing with Section 1270,01) of Title 7.1 prior to

the making and entry of the final order of condemmation, the date of

such posseBsion. For the purposes of this section, the date of posseseion

shall be the date upon or after which the plaintiff 1s authorized by
order of the court to teke possession of the property. A certified
copy of the order shall thereupon be recorded in the office of the
recorder of the county in vwhich the property is located. The title
to the property described in the finsl order of condemnstion vests

in the plaintiff for the purposes described therein upon the date that
a certified copy of the finel order of condemnation is recorded in

the office of the recorder of the county.

Coament. This section is smended to change the references to the

appropriaste statutory provisicns.,




SEC. 6. Section 1255a of the Code of Civil Procedure is
amended to read:

1255a. {a) The plaintiff may abandon the proceeding at any
time after the filing of the complalnt and before the expiration of
30 days after final judgment, by serving on defendants and filing in
court a written notice of such abandomment $-a¥d ., Failure to comply with
Section 1251 of this code shall constitute an implied gbandorment of
the proceeding.

(b) The court may, upon motion mede within 30 days after such
abandorment, set aside the abandomment if it determines that the
position of the moving party has been substantially changed to hils
detriment in ;jusfifia.ble reliance upon the proceeding and such party
cannot be restored to substantially the same position as if the
proceeding had not been cormenced.

(c) Upon the deniel of a motion to set aside such abandomment
or, if no such motion is filed, upon the explration of the time
for filing such a motion, on motion of any party, a judgment shall
be entered dismissing the proceeding snd awarding the defendants
their costs and disbursements j-whiel . Dlecoverable costs and disburse-
ments shall iInclude all necessary expenses incurred in preparing for
trial and during trial ead , reasonable atiorney fees actually incurred,

reasonable :
and/ appraisal fees actually incurred . These costs and disbursements,

ineluding expenses ond etEEFEww fees, may be claimed in and by a cost bill,

to be prepared, gerved, filed and taxed as in civil actlons; provided,
however, that upon judgment of" dismissal on motion of plaintiff,

defepdants, and each of them, may file a cost bill within 30 days

after notice of entry of such judgment %-that-said-eesis-and
-5k
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diskbursements-nhall-net-inelude-expenses-inenrred-in-prepariang
for-trial-where-ithe-getion-is-dismissed-46-days-or-nore-prior
te-She-time-fet-for-the-proetriai-eonference-in-she-getion-ow;
2f-mp-pretrisl-esnfarenec-is-sety-the-tine-seb-fop-the-trinl
ef-the-astien .

(d) If, after the plaintiff takes possession of or the defendant
moves from the property sought to be condemned in compliance with
an order of possession, the plaintiff abandons the proceeding as
to such property or a portion thereof or it is determined that
the plaintiff does not have authority to take such property or a
portion therecf by eminent domain, the court shall order the
plaintiff to delliver possession of such property or such portion
thereof to the parties entitled to the possession thereof and
shall make such provision as shall be just for the payment of
damages arlsing out of the plaintiff's taking and use of the property
and damages for any loas or impeirment of value suffered by the land
and improvements after the time the plaintiff took possession of
or the defendant moved from the property sought to be condemned in

compliance with an order of possession, whichever is the earlier,

Comment. The purpose and effect of subdivision (e) 1s to recompense
the defendant for all expenses necessarily incurred whenever the plaintiff
fails to carry an eminent dcmain proceeding through to conclusion. Pacific

Tel. & Tel. Co. v. Monolith Portland Cement Co., 234 Cal. App.2d 352, 4k

Cal. Rptr. 410 (1965); Oak Grove School Dist. v. City Title Ine. Co.,

217 Cal. App.2d 678, 32 Cal. Rptr. 288 (1963); Kern County v. Galatas, 200

Cal. App.2d 353, 19 Cal. Rptr. 348 (1962). Reasonable attorney's fees
-52_




actually incurred thus pay he recovered irrespective of the time when

the legal services are rendered. Decoto School Dist. v. M. & 3. Tile Co.,

225 Cal. App.2d 310, 37 Cal. Rptr. 225 (1964). Other reasonpable and
necessary expenses, Including appralsers’ fees, however, are subject to

the proviso to the subdivision and mey not be recovered if
the action ie dismissed 40 days or more prior to pre-trial or trial,

La Mesa-Sering Velley School Dist. v. Otsuka, 57 Cal.2d 309, 369 P.2d 7

{1962). fThe changes to the pubdivision provide a uniform rule for

attorney fees and appraisal fees: to be recovered, they must be reaszonable

and actually incurred. As to all expenses, the subdivision provides that

if they are actually incurred, they may be recovered without regard to the

date that the proceeding is abandoned or dismissed.

)




()

(

SEC., 7. Section 1255b of the Code of Civil Procedure is
amended to read:

1255b. {a) The compensation and damages awarded in an eminent
domain proceeding shall draw lawful interest from the earliest of the
following dates:

(1) The date of the entry of judgment,

(2) The date that the possession of the property seughi-te-be
eendemned is taken or the damage thereto occcurs.

(3) The date after which the plaintiff may take possession of
the property as stated in an order authewising--the-plaipbiff-te-tanke
for possession. |

(4) As to any amount determined to be probable just compensation

on motion of a defendant made under Section 1269.06, the twenty-first

day following the dete of the ordér.determining guch amount.

{b) If , after the date that interest begins to accrue , the
defendant continues in actual possession of sr-reseives-rentey-issues

and-prefits-from the property or receives rents or other income

attributable to the period after interest begins to accrue , the value

of such possession and the net amount of such rents or other income 4

igsuaes-and-prafits shall be offset against the interest  that-aseerues
duping-the-period-the-defendani-ecntinnes-in-aekual-pogsessisn-o¥

yeeeives-gueh-reRfay-issues-and-profitasa . This subdivision shall not

apply to interest accrued under Section 1269,06,

{c) Interest, including interest accrued due to possession or

demaging of the property by the plaintiff prior to the final order in

condemnation, and any offget against interest as provided in subdivision

{(b), shall be assessed by the court rather than by jury.
~5lim
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e} {(d) The compensation and damages awarded in an eminent
domain proceeding shall cease to draw interest on the earliest of
the following dates:
(1} As to any amount deposited purauant to Section 32U43.5
1268.01 , the date that such amount is withdrawn by the persoﬁ entitled

thereto ¢ , or if not withdrawn, on the date that judgment iz entered.

(2) As to any amount deposited pursuant to Section 1269.06,

the date of such deposit.

{23 (3) As to any amount paid into court pursuant to Section
1954 1270.01, the date of such payment.

€33(4) As to any amount paild to the person entitled thereto,
the date of such payment.

¢4) (5) If the full amount the defendant is then entitled to
receive as-finally-delermined-in-the-eminoni-demain-proceeding ,
together with the full amount of the interest then due thereon , is
paid into court for the defendant after entry of judgment, the date of

such payment,

Comment, In subdivision (a); paragraphs (2) and {3) are modified,
without substantive change, to conform to usage tﬁroughout Title 7.1
(commencing with Section 1268,01). Paragraph (4) is added to reflect the
effect of dee of Civil Procedure Section 1269.06.

Subdivision (b) is changed to clarify existing language. Under the
subdivision, the plaintiff is entitled to offset against interest (1) the
value of possession and (2) the net amount of rents or other income
received, if such rents or income are attributable to the pericd after
interest accrues., The last sentence of the subdivision is added to conform

to Code of Civil Procedure Section 1269.06;
~55-
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Subdivision (c) is added to clarify existing law and to specify that the
court, rather than the jury, assesses interest, including interest
constitutionally required as compensation for possession or damaging of
property prior to conclusion of the eminent domain proceeding. The
subdivision also clarifies existing law to specify that the aﬁount of the
offset against interest provided by subdivision (b) is -assessed by the court
and to provide, in effect, that any evidence on that issue is to be heard by
the court, rather than the Jury.

Subdivision (@) is changed to make paragraphs (1) and (3) refer to the
appropriate statutory provisions. Paragraph (2) has been added t0 conform
to Code of Civil Procedure Sectign 126G.06, which permits the defendant,
unger certain circumstances, to obtain an ordar determining probable Just

ccapensation.
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SEC. 8. Section 1257 of the Code of Civil Procedure is
amended to read:

1257. (a) The provisions of part two of this code, relative
to new trials and appeals, except in so far as they are inconszistent
with the provisions of this title, apply to the proceedings mentioned
in this title j;-prowided,-ihai-wpea-ihe-payreni-of-ihe-sum-of-noney
AzZesaedy-and-upen-ske-execuiion-of-the-hend-io-builé-the-ferees
and-catile-guardsy-as-provided-in-seetion-twelve-hundrod-and
FifSy-oney-the-plainsiff-ghali-be-entitlied-So-enter-intoy- improvey
and-held-posseseion-of-the-propersy-sought-to-ba-eonderned-{if
not-alvendy-in-poscespion)-as-provided-in-section-twelve-hundred-and
fifty-foury-nnd-devete-the-sama-to-the-public-uie-in-questions~-ard
re-potisp-for-rew-srial-oxr-appeal-shally-afier-such-payment-and-£iling
af-puch-bond-as-aforesaidy-in-any-manner-retard-tho-contemplatad
imprevenrantr--ARy-monay-vhish--shali-hava-beer-depesited,-as-provided
in-geatien-twelve-hundred-and-Fifty-foury-nay-be-applicd-te-the
payment-of-the-EoRey-agsesraiy-and-the -renaindary -if-any-theare-ba,
2hall-be-returned-5o-the-pladntiff .

(b} In all cases where a new trisl has been granted upon the

application of the defendant, and he has falled upon such trial to

obtain greater compensation than wes allowed him upon the first

trial, the costs of such new trial shall be taxed against him,

Comment. The proviso to this section wae added in 1877 in connection

with related changes to Code of Civil Procedure Secticn 1254, vhich deals
with poseession after judgment or pending appeal. See Code Am. 1877-78,
Ch. 651, p. 109, §§ 1-2. Various subsequent changes to Section 1254 have
rendered the language of the provisc meaningless. The general provision as
to fences and cattle-guards remsains in Code of Civil Procedure Section 1251,

Sutdivision (b) is the sﬁme as Code of Civil Procedure Section 1254(k)

(repealed in this recommendation).
=57~
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SEC. 9. Article 9 (commencing with Section 16425) is added
to Chapter 2 of Part 2 of Division 4 of Title 2 of the Govermment

Code, to read:
ARTICIE g, CCITEMIATICH DEFCSIIS FUND

16425, Condemnation Deposits Fund

16425, The Condemnation Deposits Fund in the Treasury is
continued in existence, The fund consists of all money deposited
in the Treahury under Title 7.1.(cummencing with Section 1268.01) of
Part 3 of the Code of Civil Procedure and all interest earnéd or
other increment derived from its investment; The State Treasurer
gshall receive all such moneys, duly receipt for, and safely keep
the same in the fund, and for such duty he is lisble to the

plaintiff in the eminent domain proceeding upon his official bond.

Comment. Sections 16L25-16427 restate the substance of a portion
of subdivision (h) and all of subdivisions (i} and (j) of Section 1254 of

the Code of (ivil Procedure.
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16426, Investment of fund

16426, {a) Money in the Condemnation Deposits Fund may be
invested and reinvested in any securities described in Section
16430, Government Code, or deposited in banks as provided in
Chapter 4 (camencing with Section 16500) of Part 2 of Division %
of Title 2, Govermment Code.

(b) The Pooled Money Investment Board shall designate at
least once a month the amount of money available in the fund for
inveatment in securities or deposit in bank accounts, and the type
of investment or deposit .and shall sc arrange the invesment or
deposit program that funds will be available for the immediate
payment of any court order or decree. Immediately after such
designation the Treasurer shall invest or make deposits in bank

accounts in accordance with the designations. For the purpoges

of this subdivision, e written determination signed by a majority

of the members of the Pocled Money Investment Board shall he deemed
to be the determination of the board. Members may authorize deputies
to act for them for the purpose of making determlinations under this

section,

Comment. See the Comment to Section 16425,
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16427, Apportionment and disbursement of fund

16h27. Interest earned and other increment derived from

investments or deposits made pursuant to this article, after deposit

of money in the State Treasury, shall be depcaited in the Condemmation

Deposits Fund, After first deducting therefrom expenses incurred
by the Treasurer in taking and making delivery of bonds or other
gsecurities under this article, the State Controlier shall apportion
ag of June 30th and December 31st of each year the remainder of such
interest earned or increment derived and deposited in the fund during
the six calendar months ending with such dates. There ghall be
apportioned and paid to each plaintiff having a deposit in the fund
during the six-month period for which an apportiomment is made, an
amount directly proportionate to the total deposits in the fund end
the length of time such deposits remained therein. The State
Treasurer shall pay out the money deposited by a plaintiff in such
manner and at such times as the court or a judge thereof may, by

order or decree, direct,

Comment. See the Comment to Section 15425,
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SEC. 10. Section 38090 of the Coverrment Code is amended
fo read: . -

38090. The wighi-te-ceppensation-or-damages-aeerned-at-the
date-of-the-order-appoiniing-referecs-cr-the-crder-asetiing-the
eause-for-srialy--fhe-aetuai-value-of - the-property-at-that-date
ie-the-meagure-of-compensation-for-property-aetualiy-taken-and
the-basis-of-dazages-e-property-nes-taken-but- injurdousiy

affeetedr date of valuation in proceedings under this article

shall be determined in accordance with Section 1249 of the Code

of Civil Procedure. In cases 1ln which comgenustion is ascertained

by referees appointed pursuant to this article, the date of the

filing of their report with the court shall be deemed the date

of trial for the purpose of determining the date of valuationx

Corment. This section of the Park and Playground Act of 1909
(Government Code Sections 38000-38213) was enacted in 1913 (Stats._ 1913,
Ch. 246, p. 417, § 3). It has not been amended to conform to the various
changes thaet have been made over the years in Code of Civil Procedure Section
1249, which specifies the date of valuation in eminent domain proceedings
generally. The section is amended to conform, as near as may be, to the Code

of Civil Procedure,
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SEC. 11. Section 38091 of the Government Code is amended
to read:

38001. Improvements placed upon the property after
publientior-ef-the-notice-of-pagsage-ef-the-ordinanee-af -

indentder the service of summons shall not be inciuded . in

the ageessment of compensation or dameges.

Conment. This section of the Parks and Playgrounds Act of 1909
(Government Code Sections 38000-38213) was enacted in 1913 {Stats. 1913,
Ch. 246, p., 417, § 3). With respect to the construction of this section and

related sections, see City of Los Angeles v, Glassell, 23 Cal. Wy, 262

Pac. 1084 (1928). The section is amended to conform to Code of Civil
Procedure Section 1ghq which provides that improvements placed upon the

property after the -service of summons shall not be included in the

agsessment of compensation of damages.
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SEC. 12. Section 4203 of the Streets and Highways Code 1s
amended to read:

4203, Fer-the-purpose-of-assessing-the-compensation-and
éasagea,-the-righ%-#he?ets-éhali—bé-deeme&-te-ha?e-aéeyﬁed;ai
the—ﬂate-aﬁ-the-iééuanee-bfééummeasg-aad-the-aetaal-#aiae-a#
that-date-Bﬁali-be-the-heaaure-ef-eaﬁpeaﬂatien—fér-éilQPEéﬁéfty
%e-he-aetﬁaily-takéﬁyQanﬁ-aise-%hé-haéis-e?-aaﬁéges-ta—pwé?e?t§
aat-aetuailyatakeapﬁﬁt-iaaurieuaiyaéffeeteé,-ia—al&AEaseséwhe?é
gueh-danages-are-alioved-by-the-provisions-of-shis-parke--Ify
Kevevery-a-motion-to-gei-the-aetion-for- srial-is-nob-nide-within
ene-year-after-the-date-of-the- ieguance-of-the-sunmens-in-the
ae%isa,-the-right-teQeamgeaeatien—aai—éa!agea—sha!l—he-deeaad—%s
have-aeerued—at-the-éa%e-ei—the-hearing-afhthe-me%iearté—ée%—tﬁe
setion-for-srinly-and-the-aetual-value-at-thnts-date-shall -be~-khe
measure—ei-eempeasatién-aﬁé-the-hasis-e§héasageac

The date of valuation in proceedings under Chapters 7. .

through 10 of this part shall be determined in accordance with

Section 1249 of the Code of Civil Procedure. In cases in which

compensatlon 18 aacertailned by referees appointed pursuant to

this chapter, the date of the filing of their report with the

court shall be deemed the date of trial for the purpose of deter-

mining the date of waluation.

Comment, This section of the Street Opening Act of 1903 (Streets and
Highweys Code Sections 4000-L443) derives from an enactment of 1909 (Stats,
1909, Cn. 684, p, 1038, § 5). The section is intended to accord, as near

as may be, with Code of Civil Procedure Section 1249, which specifies the
63~
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date of valuation for condemnation proceedings generally, See City of

Los Angeles v, Oliver, 102 Cal. App. 299, 283 Pac. 298 {1930); City of

Los Angeles v. Morris, 74 Cal. App. 473, 241 Pac. 409 (1925). The section

is amended to accord with amendments of Code of Civil Procedure Section 1249,

-6h-
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SEC. 13. Sectlon 4204 of the Streets and Highways Code is
amended to read:

L204. No improvements placed upon the property pgapese§-¥e
be-iééea,'subsequent to the date-a%—whieh-%he-right-ta-eempensa-

%iea-aaé-dazaggs—has-aéeyueay service of summone shall be

included in the assessment of compensation or damages.

Conmient. This section of the Street Opening Act of 1903 (Streets and
Highways Code Sections 4000-4443) is amended to conform to Code of Civil
Procedure Section 12h9, which provides that improvements placed upon the

property after the service of summons shall not be included in the assess-

ment of compensation or damages;

=65=
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SEC: 1) jection 12434l of the Code of Civil Procedure is repealed.

12834, . . AR
Farit gy eI any proceeding in
eminent. domain‘ybrwgh: by the State, or
4 county, or a corpotat ion, or
metropolitan water districs, munitipal

. waater districe, Al shie-out
drainage, irrigation, levee, pation or
lic corporation, the plaintif may'take im-

mediate possession and use of any right-of:

way, or lands toﬁ!:: ﬁ[{f“ reservoir

required for 2 public use whether

the fee d uranmmﬁgpzforh

' t, in the manner and subjert to the
ml:mm prescribed by law, oigd oo

.

i

Commente Section 1243.5 is superseded by Code of Civil Proesdure

Sections 1269.01, 1269,02, 1269,03, and 1269.06.

-66-




are. 15 gection 1243.5 of the Code of Civil Prosedure is repealeds

mines that the plaintif has deposited the % sl in strils-out




served with a copy of the swnmons and

complaint in the manner preseribed by law
hﬁkﬁmwﬁuoﬂ’;ﬁuw&nm
madz by upon s

attorney of record, ifm.lfa n
whomncnpyoftLeorgcrumnm
mediate pougession iy ired to be
sanakl sewadnm!e;‘-n section .the
ot of the State, or departed from
State or canmmot with due diligence be
found within the State, the pliintiff

in fieu of much personal service send o

of the order by registered or

.

i

:

?i

i}
St

i
ség
? 3
i

i
T
i
et

i
i
E%g

i
%
§
|
f
E>

i
4
h;
]
frg
FEsy

i:
|
{

vacorder’s officx of the:coz2iy in which the
fo toeqtad sl ﬁm.:gfi’m:? o per-

woms, if sy, in posession wronLt

'llnde'.luwrﬁmp_ ' &a.'lyfm:.':d Mﬁeﬂi

sgtecment \ .
{d) At suy €mo zler the caut ha
made sn order simhosising lsaandiate pos-
seision, the contt tay, voon ol of sny
to the snincat Jromity proseoding,
o increnss or & docroare in the see
cucky that the piaint i required fo
. deposit purssant to this semtica € thie court
. determines dest the secucicy which shoukd

. £ '

zr‘:h:hnwgc insiden: theres P::?g
zﬂm botn the piaamt of ﬂuﬁ:auity
theretaliece deposited. Prinr o judomont,
mch seuricy may aot be reduced 1o e
‘amownt Iess than that dlrecdy witidrawn
Pe) The s " u%f; be deposited
. AOUnE Ped to
b o o S
ncs be svidence or referred :g

i
|

r

all in strike~out
trpe
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Comment. Section 1243.5 is superseded by Chapter 1 {commencing with

Section 1268.01) and Chapter 2 (commencing with Section 1269.01) of Title

Tal of Part 3 of the Code of Civil Procedure. The provisionsg relating to

the deposit are superseded by provisions contained in Chapter 1; the

provisions relating to an order for possession prior fo judgment are

superseded by provisiona contained in Chapter 2,

The disposition of the various provisions of Section 12U43.5 is indicated

below:

Section 1243.5

Subdivision (a}

Subdivision (b)

Subdivision {c)
Subdivision {d)
Subdivision (e)

Subdivision (f)

_Recommended Legislation

Pirst sentence e-e--wnw.

1

second sentence =--wwws

third sentence --------

first gentence --e-me-.

- -

'
0
1]
it
o
fu
n
5
5
5
&P

- R . W A

Y PR A e T e W R e

A e S g D

LR R L L T

1268.01(a)
1268.01{c)

1269.0L(b), 1269.02(v},
1269.03(1)
1269,0(b){seaond
sentence)
1269.02(b) (second
pentence)
1269.03(d)

1269.01(c), 1269.02(c),
1269.0358;

1269.04
1268,02
1268,09
1269,07




SEC,

£

Commert «

Section 1243,6 of the Code of ¢ivil Procedure is repealads

12435 - e
o be depostan 1)
. requir to ied as provi
byﬁ'mm ® . 1243, 5,?:01:::5133]?0:&&
the money to be deposited in the Stare
Treasury, unless the plaintiff requests the
court to oxder deposit i the

treasury, mwh:chmth'n
Wda_mhmﬁ wﬁ all in strike-out

" money i deposited in the

parsiant 1o this scction it shall be hel
invested, deposited, and disbureed in the )
msanner apemﬁed Section 1254, and in-
terest rarned or ot!xer increment derived
Jam jts investment shalt be i

and dishursed in the marner specified in
that gection. . ot bodasepdeigdte

Section 12h3.6 is superseded by Section 1268,10 of the
Code of Civil Procedure,

B
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A 12435 e
=3y Aroany tme after moncy has
been deposited” ' as provided in Sectinn
i, J243,3, the varty whose property o
mierest in progerty is belarp laken T
may spphy to the cotsl, ia the manner

Beveinatter providnd, for the withdruwnal -

of afl o any portion of the amaws: de
posited for his propecty or progerty inter.
est. Under such appiization, the court shail
nrder that portion of the sncuns agylied
far, which the applicant is entitled ro with.
draw under the provisians of this cection,
to-be paid to such _policant frem the
money deposited in connection with such
property or propety fntersst .,

(L} If che ton]l amount coupht fo Bc
withdrawn pricr to judgment execeds the
amount of the criginal deposit, each a
plicant, before any of such excess is with-
deawn, shall fle an undertaking executed
by two or mwrs sufficient sureties appeoved
by the court te the effect that they 2re
bound to the plaintiff in double the amownt
of sach excess for Bre rotura of any emount
withdrawn by the applicant that exeesds
the mnotat to which the applicant is en-
titied as foally é&em&m& in the im.;;f
domkin proc: . topsther wi 1
incerest from mcwM=°§f its withdrawal.

1f there is more than cne applicans and
the total mmount sought to be \:‘itb:&awn
exceeds the amourt of the original deposir,
the applicants, i Yen of fling separme
undertakings, may jeintly file an undertake

ing executed by two tr more suficienl

sureties approverd by the court to the effect
that they are bound to the plintiff in
double ;Ze wmount of such excess for the
retinn of any mnouat withdrawn by the
apolicants that excesds the amount to
which the applicants are entiiled as Anally
determined in the eminent domain ‘pro-
eaeding ?ether with fegal interest from
the&;:: m:u- withdrawal. e sub
£ the undesiakn irec By this su
division is ,mm:"i‘: sdroitcad surety

"

~TFl~

SEc, ¥ ection 1243.7 of the Code of Civil Procedure is repealeds

)

‘ yall in strike=out

\"




insuzer, the undertaking is suficient in
armount if the surety is bound only to the
extent that the amount sought o be with.
dmw:d exceeds the amount otiginaily de.
ited.

Mm plaintiff may consent to an undes.
talking that is less than the wnount re.
quired under this subdivision,

H the undertaking is exceured by an
admitted surety insurer, the applicant Sling
the undertalcnyy is nf:tmed 1 rem;cs the

i the u 3 T
mgﬁmm of :m of the
ing, a3 2 part of the recoverable

costx in the eminent domain proceeding,

{¢} The application shali be made by
affidavit wherein the applicant shall set
forth his interest in the, property and re-
quest withdrawzl of a stated arount. The
applicant shall serve a of the apph-
cation on the plaintff and no withdrawal
ehall be made untl ae least =~ 20 days
a&;ir t;ﬂth ae:t:vis:e ioi the applimtic;};é,r
umtil the time for ail objections has expi
whichever is later. - - )

{d) Within.che 20-day pericd, the plain-
tif may object to such withdrawal by fling

an objection thereto in cotrt on the
gmnm;ﬁn undertaking should be filed
or that the amount of, or the sureties upon,
m}h ;nwu::}deztak_iug,;t:e inmdmt;d e
¢ ithin i 20-day period, t

glainh‘ff ray object to such withdrawal by

ling an objection ~.: thereto in court on
the ¢ imud that other persona are
known or believed to have interests in the
property. In thid event the plaintiff shall
attempt to personally serve on such other

- persons a notice to such persons that they

may appear within 5j- 10 dayas after such
scrvice and sbject to such withdrawal, and
that failure to appear will result in the
waiver of any right to such amount with-
drawn or further rights against the plun-
tiff o the extent of the sum withdizwn.
The plaintifi shafl state in 3’7 such cb-
jeceion the names and last knowsn addrasses
of other persons known or believed to
have an interest in the property, whether
or not it hag been able to serve them with
m%agdthtd:gofmd service.
intiff in ity objection reports to
the court that it is le to personally
serve persons known or believed to have
intercsts in the pro within 7. the
20.day period, £aid momey shall not be
withdrawn until the applicant causes such
Y service to be made. wod

If such persona 80 served appear
g?‘ect to the withdrawal, or if the plain-
iff 80 vequests, the court shafl thereupon

. hold 2 hearing after sotice thereof to all

all in strike~cut
type
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ies and shall derermine the amounts to
withdrawa, if any, and by whom ™
Yf the cowt determines that a party is
entitled te withdraw any portion of a de-
posit which amother party claims, the court
Ay t part%hbe&:rc withdrxw.
ity pormn to undertaking
ex%cutui by two or more sufficient sureties
pmved the court to the effect that
are bound to the adverse caimant in

oy ﬁdpmm Ceiaed esere Fol
o enti sy
amount withdrawn that exceeds the

thc laintiff for compensation for the vaiuz

¢ property taken or severance dam-
age.stherem orathemise.to:hccmntof
the amount withdrawn by all parties; pro-
v.uddec!. the plaintff shall :ema:nhlha.bh for
sad compensation ic persons having an
ingerest of record who are not so served.
wg) If vmhdrawm the receipt of any

money shall constivute & waiver by

operation of law U of all defenses in
f:wcw of the persona receiving such pay-
ment except S his cleim for greater
compensation. Any amount su paid to aoy
pacty shall he caedited upon ¥ the
judgment e inthe eminent domain pro-

(h} Any amount withdrawn by any
party in excess of the amount to which he
is entitled 23 finally determined in the ™
mgm‘ tgmmn pmc‘ﬁni;haﬂ be 7.

to the ent thereto together
E:th tegal :ﬁta::ym thereon from the date
c-f its withdrawal, and the court in wtuch
oy mmmﬁ domein proceeding

ruﬁdri‘r‘gl’he defendnt. rﬁt&

dnanotm
- ww
on mnnon,! enter

g?m&tsiwmehmtw‘dﬁ

amount to which such party is entitled ws -

-

Lall in strike=out

1 type

the interest that mey be doe thereon. /

Comment, This section is superseded by Chapter 1 (commencing wi'bl"a

Section 1268.01) of Title 7.1 of Part 3 of the Code of Civil Procedure,
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The disposition of the various provisions of Section 1243.7 is indicated

below,
Section 1243.7 Recanmended LegiBlation
Subdivision (a) - first sentence -----=-- 1268,04
- second sentence ------= 1268.05{a}
SUbAivigion (b) =w-we-semmmmcmcmcc e can 1268.06
Subdivision (e¢) - first sentence w----=-- 1268.04
- second sentence ~------ 1268.04
1268.05(1b)
Subdivision (Q) ----~cceom - 1268.05(c)
Subdiviéion (@) wmevm oo 1268.05(d)
Subdivision (f) ----cemcamm s 1268.05(e)
Subdivision (g) -~~-=---=c-mremmmmmeeeaea 1268.07
Bubdivision {(h) =e~-commcmcco . 1268.08
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SEC. 18.

2547 2 e, ey
Tem EABRE L et e i d A
., {a) In eny meuifnﬂ‘which the

i Dot in possession € proper-

ty sought to be condemned, the plaintiff
may, at any time after trial and judgment
je::dmed or ne::lm'gh an appeal from the
gment er paymeat into coust

. for the defendant 7. of the full

R
1

- amount of the judgment . -~ and such

further sum as may be required by the
court as & fund to pay any further dam-
ages and costs that may be recovered in

=t the proceeding, - apply ex pacte
for an on}:r suthorizing it so tak

sion of and to use the to
o property sought

{b} If in the judgment the court '~ -~ -

d«e:minzi that the plaintiff js entitled to
Roguire property eminent domain
# if the court detm:gm that the

-

E
%
|

a&zr}ﬁdmoftheda;:da. e
c} At least 10 ior 10 time
pmﬁmh:ﬁm,mpmﬁduﬂm

mtbe dde?dmsh;nd their att ;
personaily or by mail, & o
udugfdxgém Iy mlgrmuh
posscasion o A service
upan or maeiling 1o ot the sume ad-
dmi-suﬁ?ilﬁt.

(d) At any time after the court b
made an order authorizing the plaindff to

hamlbuﬂoxdmw’ngytheﬁgbt
sppeal from the judgment by paying o
coaare themounlzo!dujudwgud
such further sum 91 may be requived by
the cort and rakin the
prooerty pursuant to this section,

L]

1
L
e

-75-
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jection 1955 of the Code of {ivil Frocedure is repealeds
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(f} The defendant, who is entitled o
the money paid into court for é'mn upon
any judgment, shall be entitied-to demand
and receive the - full ardount of the
judgment at any time theréafter upon ob-
taining an otder therefor from the court.
. " The court, or a judge thereof, upon
application . by such defendant, =
shall order anc direct chat the money so
paidt into court for him be delivered to him
upon his fling t:s uﬁsfac;io:n:é:f the judp-
ment, or upon hi ﬁ.\ux% a pt therefor,
and an abandonment of all defenses 1o the
action or proceeding, except as to the
amount of damages that he may be entitied
to in ttheveut that a md:fial R
granted. A payment to a defendant, u
aforesaid, shail‘oq: held to be an abandon-
ment by such defendant of all defenses
interpased by him, excepting his claim for
greater compensation,

i {g) Any smount withdrawn
any patty in excess of the amount to whi
oniens Gaoma proceuding. hal be. pod
eminent ing i
without interest to the party entitfed there.
1o, and the court in which the eminent

domain proceeding ia shall enter -
pdgmthue&tm party.
) The payment of the money into -

oty S, ol
not inttlf from Hability to

keep and without
diminution; but such ahail be and
remain, 1s o afl accidents, jons, of

cther cnsingencin (1 betuecn che i
1e] gs), at t

plaintiff, and shall so remnin until the
amount of the compensation or damages is
finally settled by judicial determination,
and mui!thecmrtawdsthemmey., or

the phaintiff to make and keep thr:qmm

at all times until the litigation is
brought to an end, and untit paid

La11 in strike~out
type
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¢ounty trum;? ry. H the court orders deposit
in the State Treasury, it shall be the duty
of the State Treasurer to receive all such
moneys, duly receipt for, and to safely
keep the same in .7, the Condemnstion
Deposits Fund, which fund is hereby ere.

ated in the State Treasury and for auch
duty he shalt be Hable to the plaint:#f upon-

his official bond. Money in the Condemna’

- tion Deposits Fund may be invested and
reinvested in any securities described in-

i Section 16:‘30. b;nks Government
Code, or deposmited in as provided
in Chapter 4 (commencing with Section
16500) of Part 2 of Division 4 of Thie 2,
Government Code, The Pocled Maney In-
vestment Board shaill designate at leust once
a month the amount of money available in
the fund for invesment in securities or

the investment or depasit that

- funds will be available ' immediste

payment of any court order or decree. Im-
‘mediatel: n&?ﬂdﬂdﬂignaﬁonthe'fngu-
wshaﬁhwmumhd:poﬁahw
sccounts in scoordance with the designs.
(i) For the purposes of this section, a

written determinstion majocity
of the merobers of tha b’;lmyln-

i
i
Hin

5 gggggé
il

g

§

-4

M
?gs?

has been jmnwd upon the application of
ant,

thcldefmob and he has fad upon gch

trial to obtain greater compensation than

oas al him vpon the first trial, the

costs of such new tria! shall be taxed /

apainst hip¥ <. . T AR
-7

D

J>all im strike~out
type




Comment. The disposition of the provisions of Section 1954 is

indicated below.

Section 1954 Recommended Legislation
Subdivision {a) ~--~-ecccmmm s 1270.01
Subdivision (b) ~=-emmemmemmeeima e 1270.02
SubAivision (¢) =eemsecmmmcccmcmcmoccmmne 1270.03 E
Subdivision {d)} --=--mmcmmm e 1270,04
Subdivision {8} ------=cmmvrmmmnnaeeen 1270,06
Subdivision {f) «--c-cocmmcmceeeen 1270.05
- Subdivision {g) ~------meccmremeceeea 1270.07 ;
- Subdivision (h) - first three sentences - -1270.08
- remainder «------e--een Goverrmment Code
§§ 16425-16427
Subdivisions (i) and (J) ~=--c-eoacomeaus Governmen: Code
‘ §§ 16h25. 6427
Subdivision (k) e--ecmommmccmicmmaaa 1257(v)
'r
-
-78- |
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SEC. 18. fThis act shall become operative only if Senmate
Constitutional Amendment No. of the 1967 Regular Session
of the ILegislature is approved by the vote of the electors, and

in such case this act shall become operative on Jamuary 1, 1969.

Comment. There 1s some doubt whether the right to take possession
of property ﬁrior to judgment can be extended to ;perrsons and for purposes
not, listeﬁ. in Section lll-,& Article I, of the California Comstitution. The
Constitutibnal Amendment referred o in Section 14 of £h15 act would ﬁake
it clear that the Legislature may by statute extend this right to addi-
tional persons and fbr additional purposes. The recommended leglslation
would become effective cnly 1f the recommended Constitutional Amendment
is adopted by the people.

.




FROPOSED COWSTITUTIONAL AMENDMENT

A resolution to propose to the people of the State of California an

amendment to the Constitution of the State by amending Section 1k

of Article I thereof, relating to eminent domain.

Resolved by the Senate, the Assembly concurring, That the Leglslature

of the State of California at its 1969 Reguler Session commencing on the
. day of January, 1969, two-thirds of the menbers elected to each of
the two houses of the legislature voting therefor, hereby proposes to the
people of the State of California that the Constitutuon of the State be

amended by amending Section 1k of Article I thereof, to read:

SEC. 14. (&) Private property shall not be taken Or GHUBZE

for public use without just compensatlion having first been made to,

or paid into court for, the owner , Subject to the provisions of

Section 23a of Article XII, just compensation shall be assessed

in a court of record as in other civil cases and, unless & Jury

is waived, shall be determined by jury. s-Bad-Ro-right-of-vay-« ¥

iands-te-be-usea-fer—reser?eir—pufgeses-shali-be~a§pfep§iataﬂ-tA
%he-uﬂe-e?-aay-eerﬁefatisa;—exeeg%-a-ﬁaaieigal-eerger&tienref-a
county,or_thg-siatq-cx-met;agglitan-uatq;—disﬁrict,-muniéiya&
u%ility-éistrietg-muaieépai-water—éistrie%;-éraiaage;-irriga%ieng
ievee;-reeiama%iea—efuwa%er-eeﬁservatien-aés%riet;-ey-sim&lar-pablie
cnrpcration'until-fuii-compcna&tiun«%hcrcfar-be-first-made-iﬂrmeney
ev-ageertained-ond-paid-inke- esuri- for-the-swWneyy-irrespeesive-as
any-bcnefits-frem—aﬁy-imprevemeat-preﬁesea-byvnueh-eeygéyatian?—
vwhich-compensation-shall~be-aseersained-by-a- Juryy --vRiess~a~Jury
be-waiveé;-as-iﬁ-eﬁh&g—eivil-gaqeg—in—g—g@éré-aﬁ-reeéra;~as-shaii
be-greseribeé-hy-lawi-previéeéy-tggt--in—aay-preeeeaiag-ia-emiaent

éemainrbraught-hy-%heustate;-ar-a-eaantyy-er-a—saaieipal—eerperatiea,
-79-



s¥-metropotitan-vaser-dipgtriety-muRiedgar-nidlity-distries,
murieipal-vaier-distrieds-drairage;-ivyigptions~leveey~reeta-
mAatien-o¥-WALer-conseyyation-digtries;-or-simidar-publie- corpora~
tiery-the-aferecnid-State-gr-Euaieizaiity-or- eounty-ox-pubide
esrporaiion-er-digiried-aforesaid-may-take-iEnediate-possession
agd-use-eof-auy-righi-of-way-or-iands-te~-ke-used-for-reservesy
purpesess -reduired-for-a-grblic-use-vhether-the- fee-thereas
e¥-aR-egoemens-therefor-be-soughs-dper-~fivei- ccrmeneing-crinens
depain-prevecdings-aeeerding-te-lav-in-a-esurs-of- competerns
juricdietion-and-thereupen-giving-sueh-seeurity-in-the-way-af
mopey-depesibed-as-the-court-in-vhich-puch-procesdings-are
pendipg-pay-direet;-and-in-syeh-ameurie-as-the-egurt-may
determine-to-be-reassrably-adequase-to-seeure- £e-the-owner-of
the-propeyrty-ceughs~1o-be-taken-ippedzate-payrent~of- Just-cal-
pessatien- for-cueh-iaking-ard-any-dagnge-ineident-theretoy
tmeluding-dapages-suctained-by-reasen-of-an-adjudieation- £has
there-is-re-aeeessity-for-taking-the~properiyy a6 SO6R-A5~1 Re
aame- ean-be-aseeriained-necording-£6-10W-~~The- ecurs-Eayy-uPen
metign-of-any-party-ie-gaid-crineni-dopain-proececdingsy-afiexr
suel-notiee-i9-She-osher-pariics-as-the- esuri-Eay-preseribes
alter-the-ameunt-of-puek-seeurity-gg-required-in-sueh-proeccdingg-

(b) In any proceeding in eminent domain brought by the State

or a county, city, district, or other public entity to acquire any

lands to be used for reservolr purposes or any right of way, whether

a fee or other interest be scught, the plaintiff may take possession

and use of the property or property interest following commencement

of the proceeding and prior to the final judgment. Before possession
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or use is taken, the plaintifl shall deposit probable just compensa-

tion in accordance with subsection (d).

{c) With respect to all other proceedings in eminent domain,

the Iegislature mey specify and classify the entities or persons

by which, the public purposes for which, and the manner in and

time at which, possession or use of the property may be taken

following commencerent of the proceeding and prior to final

Judegment.,

(d) Before possession or use of property is taken, just

compensation shall have first been made to the owner or the

plaintiff shall deposit such amount of money as the court determines

to be the probatle Jjust compensation to be made for the property

and any damage incident to the taking. The money so deposited

shall be available imrediately to the person or persons the court

determines to be entitled thereto and may be withdrawn in accordance

with such procedure and upon such security as the ILegislature may

prescribve.
The-taking-af-private-propersy- for-a-ratlrsad - run-by- steam-ay
electrie-pever-for-logping-or-tubkering-gHrposes-shall-be-deered-a
talkinpg-for-a-pubiic-use;-and-any-persen; -FirE;y - COREARY-SF - CRFRAFA~
sioB-Eaking-private-propeyiv-under-the-lav-of-erinent-degain-fav

sueh-purposes-shall-thereupen-and-tnereky-keccre-a- ceFROR- CAPFEAFY
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