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#36(L) 4/28/66 

Memorandum 66-19 

Subject: Study 36(L) - Condemnation Law and Procedure (The Right to 
Possession Prior to Final Judgment) 

Attached to this memorandum is a revised draft of legislation on this 

subject (white pages) and a revised constitutional amendment (green pages). 

The revisions reflect the determinati',ns and suggestions of the Commission 

at its April meeting. The comments to the particular sections have also 

been revised in accordance with the changes made. The material is generallJ' 

in the same arrangement and organization as that considered at the April mectin~. 

THE CONSTITUrIONAL .AMENDMENT 

This draft of proposed Section 14, Article I, of the California 

Constitution (green pages) would carry out the previous determinations of 

the Commission and would conform to the drafting suggestions made at the 

April meeting. This draft would reduce the existing prolix and confusing 

language of the section to four propositions, as follows: 

Subdivision (a). The first sentence of this SUbdivision states; in 

time-honored language, the requirements of "public use" and "just cCIIIPensatio:l." 

The requirement that compensation be "first made to, or paid into court for, 

the mmer" is retained as the Commission's position is that any proviSions 

on possession prior to final judgment should be accompanied by proviSions 

requiring deposit and authorizing withdrawal of the funds. 

Incidentally, the proposed changes in this section would not affect 

the flourishing body of California law on "inverse condemnat:..on." That body 

of law exists and grows in spite of, rather than because of, the constit"t{..,,.,,· 

requirement that compensation be f!!!! made before the taking or damaging of 

property. 
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In the second sentence of this subdivision, the reference to Section 

23a of Article XII is necessary because that section authorizes the Public 

Utilities Commission to determine compensation in takings of public utility 

property (in other words, property already devoted to a public use). 

Readoption of Section 14 without the qualification might be considered to 

require jury trial in all cases. In other respects, the sentence· clarifies 

the meaning of the existing unfathomable language specifying that. "compensa

tion shall be ascertained by a jury, unless a jury be waived, as in other 

civil cases in a court of record, as shall be prescribed by law." 

Subdivision (b). This subdivision restates the existing authorization 

for immediate possession in right of way and reservoir cases. The sub

division has been restated to conform to various suggestions. as to language 

made at the April meeting, and to delete any specific authorization 

for the Legislature's placing limitations upon exercise of the prerogative 

conferred by the subdivision. 

Subdivision (c). This subdivision reflects the determination of the 

Commission in 1961, and subsequently, that the Legislature should be empowered 

to legislate upon the subject of possession prior to final judgment free of 

restrictions, providing that probable just compensation is first deposited 

into court for the owner. 

Commissioner McDonough had suggested preparation of an alternative 

draft that would not contain this explicit grant to the Legislature of 

the power to extend immediate possession. The alternative ~endment would, 

however, delete all obsolete material and clarify existing law. A possible 

amendment, attached to this memorandum as Exhibit I (pink pages), would 

carry out this suggestion. The essential difficulty with such an amendment 
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is that in view of the unusual history and various interpretations of 

Section 14, it is difficult to make any changes in the section without 

resolving the open question whether the Legislature may authorize immediate 

possession in cases other than those specifically mentioned. The Commission 

lfould not want to recommend an amendment that explicitly denied such power 

to the Legislature. Hence, Exhibit I merely states the essentials of the 

section and leaves substantially unchanged the existing language respecting 

immediate possession in right-of-w~ and reservoir cases. An alternative 

idea would be to delete subdivision (c) from the proposed draft. Again, 

nowever, that would leave unresolved the constitutional question of immediate 

possession in other cases. It'lfCluld seem, therefore, that any revision of 

Section 14 must make some determination of the question. 

THE PROPOSED LEGISLATION 

Generally 

All of this proposed legislation has been revised to carry out the 

views expressed at the April meeting. The comments to the particular sections 

have been revised accordingly and set forth the intended effect of the 

changes. As in the former draft, the proposed legislation disposes of all 

sections dealing with deposits, immediate possession, and possession after 

judgment. 

Chapter 1 (deposit of pro)Jable just compensation) 

This chapter has been revised to delete any prClvision for deposit by 

the condemnor of segregated amounts for particular interests in the property. 

That earlier suggestion was intended to make it appropriate to cause interest 

to cease on any amount deposited to obtain immediate possession. In keeping 

with the C~ssionts finding that such deposits by the condemnor are 
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impractical, the amendments to the section of the Code of Civil Procedure 

governing interest (Section 1255b) have been revised to permit interest 

to accrue on deposits made to obtain immediate possession unless such deposits 

are \:1 t tdrawn • 

Proposed Section 1268.03 has been revised to require service of notice 

of the making of a deposit. There is no comparable provision in existing 

law, but there probably should be, as all deposits are now subject to 

wi thdrswal. Further, under this proposed legislation, deposits may be 

made whether or not an order for immediate possession is obtained. 

The drafts of Sections 1268.04-1268.06, dealing with withdrawal of the 

deposit, have been extensively revised in the interest of clarity without 

substantive change. 

Immediate possession 

As in the earlier draft, three distinct provisions have been made for 

possession upon ccumencement of the proceeding, Pr~osed Section 1269.01 

substantially c:)ntinues existing practice in right of way and reservoir 

cases. Section 1269.02 provides for immediate possession, also by ex parte 

procedure, in all cases in which the condemnor's resolution is conclusive 

evidence of the necessity for the taking. Section 1269.03 provides a noticed 

motion procedure for obtaining possession in other cases. 

In keeping with the C~ission's suggestions, these sections have been 

revised to state their provisions as substantive law, rather than as 

requirements for motions, order, and other pleadings. These sections have 

also been revised in an effort to eliminate any possible confusion between 

the three distinct provisions and their ranges of application. 

Pr~osed Section 1269.05, requiring 90 days' notice to occupants, has 

been substantially changed from the earlier draft. This draft is substantially 
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in the form of the proposed federal legislation, and simply states public 

policy in the matter. The sole consequence attached to the condemnor's 

failure to have given such notice is that such failure maybe taken into 

account by the court in vacating or granting an order for immediate possession 

in cases other than those involving rights of lmy or reservoirs. At least 

the section would provide a convenient vehicle for oonforming California 

law to the federal proposal if the latter should be enacted. 

Section 1269.06, permitting the defendant to obtain an order determining 

prObable just compensation, has also been substantially changed. In this 

draft of the proposed section, the sole consequence of the condemnor's 

failure to deposit the determined amount is that interest would begin to 

accrue 20 days after the entry of the order. Code of Civil Procedure 

Section 1255b has been changed accordingly, 

Possession after judgment 

The former draft of proposed Sections 1270.01 throll8h 1.270.8 have been 

extensively revised, in the interest of clarity and precision. without 

substantive change. The staff has considered the question whether 

security for withdrawal of a. deposit after judgment should ever be requijfed. 

Such a requirement can be easily added, but it would complicate procedure 

in that notification and an opportunity for hearing would have to be afforded 

the condemnor. Under existing procedure. withdrawal after judgment is a 

very simple matter. Further, the condemnor \muld probably be required to 

pay any bond premiums entailed. Also, the condemnor 'nOlf has the \lDf$ttered 

option whether to make a deposit after judgment. Accordingly. tbe staff 

would suggest that such a requirement not be incorporated. 
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Code of Civil Procedure Section 1249 (date of' valuation) 

This draft of Code of Civil Procedure Section 1249 ~lements the 

Commission's determination that the date of valuation should be a date 

six months from the beginning of the proceeding. The extensive comment 

to the section generally explains the effect of such a date of valuation 

and the alternatives provided in the section. Subdivision (b) of this 

section permits a plaintiff to establish an earlier date of valuation, in 

all cases, by depositing probable just compensation. Subsections (e) and (f) 

continue in effect the existing provision that if the issue of compensation 

is not tried within one year, without fault of the defendant, the date of 

valuation is the date of trial. Subsection (g) reverses the result of 

the Murata deciSion, unless the condemnor preserves a date of valuation by 

deposit made either before or after judgment. Subdivision (h) is a revision 

of the statutory language, previously considered by the Commission, that 

would require that a diminution in market value resulting from the public 

improvement itself be taken into account in assessing compensation and damages. 

In form, this language is very similar to the proposed federal legislation 

and to measures adopted in other states. 

Code of Civil Proced~re Secticn 1249.1 (risk of loss) 

This section has been amended to provide that when the defendant 

withdraws any portion of the depOSit, and vacates the property, the risk 

of loss shifts to the condemnor in the same ~Iay that the risk is shifted 

when the condemnor takes possession pursuant to an order for possession. 

In keeping with the Commission's earlier determination, th·, language requires 

that the condemnor be notified in writing of the vacation of the property. 

·6· 



c 

c 

,,
r 
"-

FirJll order in condemnation (Code of Civil Procedure Section 1253) 

This section, dealing Nith the final order in condemnation, has been 

revised simply to correct internal references to other statutes. 

Abandonment (Code of Civil Procedure Section 1255a) 

Tids section has been amended to provide a uniform rule governing 

expenses, attorney's fees, and appraiser's fees. The changes also delete 

the existing provision that none of the expenses~ other than attorney's 

fees, can be recovered if the action is dismissed 40 or JJ;ore days prior., 

to pretrial. 

Payment of interest (Code of Civil Procedure Section 1255b) 

In addition to clarifying the uncertain effect of subdivision (b) of 

this section, the changes incorporate changes proposed by Mr. Carlson 

of the Department of Public Horks. The purpose and effect of these changes 

are l;e11 stated in the letter from Mr. Carlson, attached to this memorandum 

as Exhibit II. Subdivision (c) of the section, as proposed, would carry 

out the first change, and subdivision (d)(l), the second change. 

New trial and appeal (Code of Civil Procedure Section 1257) 

This section is changed merely to delete obsolete matter and to incorporate 

a provision (subdivision (b» formerly misplaced in Code of Civil Procedure 

Section 1254. 

Condemnation Deposits Fund (Government Code Sections 16425-16427) 

This material has been revised in the interest of clarity, removed 

from Code of Civil Procedure Section 1254, and placed in an appropriate part 

of the Government Code. 

Park and Playground Act of 1909 

These two sections of the Park and Playground Act of 1909, and the 

following two sections of the Street Opening Act of 1903, are the only 
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provisions in California statutory law providing a date of valuation 

differing fram that set forth in Code of Civil Procedure Section 1249. 

The discrepancy between them and the provisions of Code of Civil Procedure 

Section 1249 arises from changes made in Section 1249 that have not been 

reflected in these isolated and specialized sets of provisions for condemnation. 

The changes would conform the sections to the changes made in Section 1249. 

Respectfully submitted, 

Clarence B. Taylor 
Special Condemnation Counsel 
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PROPOSED LEGISlATION 

TITI.E 7.1. . DEPOSIT OF PROBAl!LE JUST CQIIPElIISATIOlI' PRIOR .'to 3Ii.tlaMD'r; 

OBTAINING POSSESSION PRIOR TO FINAL JI1I)CIfIlf.r 

ClfAP'l'BiI 1. DEPOSIT OF PROBABLE JUST <XJolPENSATION PRIOR TO 
Jt1IJQMBN'l' 3 

l.268.01. Order detel'lllining amowIt of probable Just 
compensation ~ 

1268.02; Increase or decrease in amount of deposit 5 

1.268.03. Service of notice of deposit 6 

l.268.04. Application for witbdr8wal of deposit 7 

l.268.05. Withdrawal of deposit 8 

l.268.06; 8ecur1 ty when 8IIlOUIlt 1n excess of ortg1m1 
loO deposit withdrawn 

l.268.07 ; Withdrawal a wa1ver of all def81l8ea except 
11 cJ..atm to sreater c:ompensation 

1.268.08. Repayment of 8IIIOUIlt of excess v1thd:aWal 12 

1.268.09. Amount of deposit or w1thdrawal 1ry'1amiaa1b1e 
111 evidence 13 

1.268.10. ~Sit 1n state Treasury unlese otherw1ie .re- 14 qu red 

CHAPTER 2. POSSESSION PRIOR TO J'(J])(lMER1' 15 

1269.01. Posa8ss1onby public ent1ty for r1sht of way 
15 or reservo1r 

:f269.02. Possession whexe plAillt1tf"s de~il or 
17 necess1ty 1s conclusive 

1269.03. Possession in other cases 25 

1.269.04. Serv1ce of the order for po •• esB1on 28 

1.269.051 Not1ce to occupants 30 
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1269.06. Deposit and possession on motion of defendant 32 

I 1269.07 • Right of pls.intiff to appeal from jud@llent not 34 
waived I 

I 
i 
I 

CIIAl"JD 3. POSSESSION AFI!ER JUIlGMEN'l' OR PENDING APPEAL 
, 

35 
, 
I 

1270.01. Application for order to take possession after ! 
I Jud8ment or pending appeal 35 

1270.02. Order for possession 36 

1270.03· Service of order Y7 
1270.04. Increase or decrease in amount of ~sit 38 
1270.05. Withdrawal of deposit 39 

1270.06. Taking possession does not waive right of ••• .., 40 I 
1270.07 • Repayment of amount of excess withdrawal 41 I , 

I 

C I 
1270.08. Deposit in State Treasury unlaas otbel'w1Se I 

required .... 112. I \ I 
I 

~ (CODE OF CIVIL pROCiIxmE) -" :~\ C.C.P, S 1249. Date of valuation 

C.C.P. § 1249.1. Risk of l.Oss 49 

C.C.P. S 1253· FiD8l. order of co".",.".Uon 50 
I 
I 

I C.C.P. S 1255a. Abandolllllent 51 I 
C.C.P. S 1255b. Interest 54 I 

I , 
C. C.P. S 1257. New trial and appeal 57 

ADDED SECTIONS (GOVERNMENT CODE) 

ARrICLE 9. CONDEMNATION _OBITS !UND 

C 16425. Condemnation Deposits FUnd 58 

l6426. Investment of fund 59 

J.6ll27 • ApportlOl11!1eat and. disburaement of fund. 60 
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~ (GOVERNMENT CODE) 

Govt. Code § 38090 

G<m;. Code § 38091 

AMElVII!ENTS (STREEtS AND HIGHWAYS CODE) 

S. & H. CODE § 4203. 

S. & H. CODE § 4204. 

l'IEPEAIB 

61 

62 

63 

65 

C.C.P. § 1243.4. By whom and for what purposes 1IIImediate 
possession 't!I!J.y be taken 66 

C.C.P. § 1243.5. Order of immediate possession 

C.C.P. § 1243.6. Deposit in State TreasUT,Y unless 
otherwise directed 

67 

70 

C. C.P. § 1243.7. WithdravsJ. of deposit 71 

C.C.P. § 1954. Possession after judgment or pe~ng 
~ppe81 75 

OPERATIVE· DATE 79 

PROPOSED CONSTITUTIONAL AMElm4ERT 

Article I, Section 14 79 
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PROPOSED LEGISIATION 

An act to amend Sections 1249, 1249.1, 1.253, .1255a"12~5b, I!nd 1257.of.' to add 

Title 7.1 (cOllll1encing vith Section 1268.01) to Part 3 of, and -repeal 

Title 7.1 (cOllllllE!neing vi th Section 1268) of Part 3, and Sections 

1243.4,1243.5, 1243.6, 1243.7, and 1254 of the Code of Civil Pro-

cedure, to amend Sections 38090 and 38091 of, and to add Article 9 

(commencing with Section 16425) to Chapter 2 of Part 2 of Division 4 

of Title 2 of the Government Code, and to amend Sections 4203 !IU\ 4204 

Streets and Highvays Code, relating to eminent domain. 

The peopJ.e of thEiState of california do enact as follovsl 

SECTION 1. Title 7.1 (camnenc1ng with Section 1268) of Part 3 

of the Code of Civil Procedure is repealed. 

Comment. Title 7.1 (COIIIIIIE!ncing with Section 1268) was added to Part 3 

of the Code of Civil Procedure by Chapter U51; § 1, of the Statutes of 

1965. Section 7 of that chapter provides that the title is repealed on the 

effecti,ve date of the Evidence Code. The Evidence Code becomes effective 

January 1, 1967, and Sections 810-822 of that code, pertaining to evidence 

in eminent domain proceedingS, supersede the content of this title. 1!le 

title, and included section numbers, are superseded by anew Title 7.1, 

dealing with deposits and possessicn. in em:1nent _in 'prcicee41ngs. 
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SEC. 2. Title 7.1 (COIIIIIIenc1ne: with Section l26B.01) is adcled 

to Part 3 of the COde of Civil Procedure, to read: 

O:sTAIIIING POSSESSIO! PRIOR TO JDtAL JUDIIIIIl'r 

Comment. This title consists of three chapters: 

!lJs.pter 1 (cO\l!lllenc1Dg with Section 1268.01), which :relates to the 

depoB1t of the probable Just COIIIpensation which will be -.de tor the taldlll 

- of the property and ~ damses incident thereto. (!Ibis chapter- restates 

the substance of Code ot Civil Procedure Sectf.P118 1243.6 aDd 1243 .. 7 aDI1 the 

portions ot Section 1243.5 bt relate to the deposit aDd w1tl1draWal ot 

probable Just caapenaatiQn.) 

!lJs.pter 2 (OODDenCill8 with Section 1269.01) •. which relates to the order 

tor possession prior to Judgment. (rus chapter- supersedes the prov1siOllo8 

of Code of Civ1l Procedure Section 1243.4 and the J01't1OU of COde of Civil 

Procedure Section 1243.5 tbat relate to the order for posse.don prior to 

Judgment.) 

Cbapter 3 (OODDenCill8 nth Section 1270.01), which relates to the order 

for possession after JudQment or pend1111 appeal. (rus cbap'4ler super.edel 

the portiOllo8 of Code ot Civil Procedure Section 1954 which relate to the 

order for possession ai'1;er Jndpent or pelld1ng appe,aJ,. • .) 
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CHAP'J.'ER 1. Dl!:POSr.r .. 0'1 PROBABLE JUS'!' ~'l'IOB PRlO.R TO lUP!@!£ 

Comment. 1he condemnor 111&7 depos1t the probable Juat ~t1on 

which will be Dade for the taJd lIS of the Pl'Operty aDd &D¥ a..... inc1dent 

thereto at any time after 'I Was tho C'OCPlnt ao4 po101' to tho eJ'&ry of 

judgment; whether or not po88ess1on of the property 18 to be taken prior 

to judgment. '!'he deposit under this chapter bas several eNeots: Pint. 

the depos1t 16 a cOl!!dit1on to obta1n1ng an order for poslession prior to 

judgment. See Sect1ol18 l.269.01(b). 1269.02(bh 1269.03(4)(3). l.269.06(b). 

Secol3d, the de.te of valuation is c1ete:nD1ned 111 SOllIe caeee by' the date that 

the depos1'!: 1s 1Iade. See Section 12119(b). 1I'M' the riek of los8 eh11'ts 

C to the coDdeilllOr wben tile 4etetldazrt w1th41'&ws &D¥ »QIIt:lon of the fIIIKlUILt 

depos1ted; 1IlOVeS ~ the ~rty, &lid notifies the ttJ.a1AUff 111 wnt1as 

that he bas 1IIOwa. See Sea'ltlOll 1249.1(4h 

c 

2bo 4e»oc1t 111 CCtJeO We_ JOilGeetlloa anw 3l"". pnt-or IUpHpII ¥JIll' 

i8 OCIII.Cht 1s DOt dctcftlixled by .~ 1, bUt ls covue4 lr1 CIGptelo 3 

(ca:SlX!nciIIG with Section 12TO.Olh -
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1268.01. Order determining amount of probab1j'! just c?!!!PeI1I&tion 

1268.01. (a) In e.ny proceeding in eminent dOlllElin, the 

plaintiff may, at any time after filing the conplaint and 

prior to entry of judgment, apply ex parte to the court for an 

order determining the probable just compensation for the property 

and any damage incident to the taking of the property. Upon such 

application, the court shall make and enter its order dete1'lll1n

ing probable just compensation for the property or, if requested 

by plaintiff, for each separate interest in the property. 

(b) At any time after the making of the order and prior to 

entry of judgment, the plaintiff may deposit the amount or 

amounts specified in the order. SUch deposit may be made whether 

or not the plaintiff applies for, or is authorized by law to 

apply for, an order for possession. 

Commellt. !Ibis section restates the substance of Code of Civil Procedure 

Section 1243.5(a) except that any condemnor, not just those haviDg the right 

to take possession prior to judgment, may make a deposit. 



c 

c 

c 

1268.02. Increase or decrease in amount 01' deJIoeit 

1268.02. At any time after the court basmde an 

order determining probabl.e just compensation, the court IIBY, 

upon motion of any party, redetermine the amount or amounts if 

it determines that probable just compensation differs tram 

the amount or amounts previously spec1fied. If the plaintiff 

has taken possession of the property, and an increase 18 

determined, then the court Bhall order the amount deposited 

increased accordingly. Prior to judgment, the amount 

deposited IIBY not be reduced to an amount less than that 

already withdrawn by the defendants. 

COIIaeJilt. 'Ibis section restates without substantive chaDge the 

proViSions of Code of Civti Procedure Section 1.243.5(d) except that 

reference to the order for posseSSion is eliminated. 
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1268.03. Service of Notice of deposit 

1268.03. If the plaintiff deposits the amount 

determined by order of the court, the plaintiff slIall 

serve a notice that the deposit ball been made on all 

of the other parties to the proceeding. Service slIall 

be II8d.e on such parties in the same manner as is prov1ded 

in Section 1.269.04 for service of an order for poss.saien 

prior to Judgment. 

comment. This section is new. It requires the coDilemnor to 

serve a notice of the deposit upon the other parties to the proceed1n". 

to facilitate their withdrawal. of the funds. 

I 



c 

c 

1268.04. Application for withdrawal of deposit 

1268.04. At any time after the plaintiff has deposited the 

amount determined by order of the court, any defendant lIB:\" 

apply to the court for the withdrawal of all or any ~10n Of the 

amount deposited for his property or property interest. The 

application shall. be verified,· set forth the 1nterest of the 

appJ.ice.nt in the property, and request withdrawal. of a stated 

amount. The applicant shall serve a copy of the a;ppJ.1oation all. the 

plaintiff. 

Coment. This section restates existUls law. 'lbe first sentence 

restates the substance of the first sentence of Code of C1v1l.·~rocedure 

Section 1243.7(s). The second sentence reatetes the first sent~ 

of Code of C1vU Procedure Section 1243.7( c). '!'he th1rd seDteace Is the 

same ss the f1rstport10n of the second sentence of ·Code at CiVil Procedure 

Section 1243.1(c). 
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1268.05. Withdrawal of deposit 

1268.05. (a) When an application for withdrawal is lllllde, 

the court shall order that portion of the amount applied for, 

which the applicant is entitled to withdraw under thiseba»ter, 

to he paid to the applicant from the money deposited in connec

tion with his property or property interest. No withdrawal shall 

be ordered untU 20 days after service of a copy of the appltca

tion on the plaintiff, or until the t1Jne for all objections has 

expired, whichever is later. 

(b) Within the 20-day period, the plaintiff IIIIlY file 

objections to withdrawal. on the grounds: 

(1) 'l!Iat an undertaking should be filed by the applicant 

or that the amount of, or the sureties upon, an undertaking are in

sufficient; or 

(2) 'l!Ilat other persons are known or believed to !Java tltwwts 

in the property. 

(c) If objections are fUed under paresraph (2) of SUbdivision 

(b), the plaintiff shall serve or attempt to serve on such other 

persons a notice that they 11By appear within 10 days after such 

service and object to the withdrawal.. The notice· shall advise such 

persons that their failure to object,w1ll result in waiver of ~ 

right to the amount withdrawn and ~ further rights apinst the 

plaintiff to the extent of the amount withdrawn. The pb,1ntifi shall 

report to the court (1) the Il8IIIeS of persons served and the dates of 

service, and (2) the Il8IIIeS and last know addresses of persons Il<1t 

served. If the pb,intiff reports to the court that it has been 

unable to serve persons known or believed to have intereatll in 

-8-
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the property, 'Withdrawal. shall not be ordered unless and untU the 

applicant causes service to be made. Persons served shall have no 

claim against the plaintiff for compensation for the property taken 

or any damage incident to the taking to the extent of the amount 

withdrawn by all applicants. The plaintiff shall reJlBin liable for 

such compensation to persons having an interest of record who are 

not served. 

.-(d) If any person so served Objects to the 'Withdrawal, or if 

the plaintiff so requests, the court shall hold a hearing upon 

notice to all parties, and shall determine the amounts to be withdrawn, 

if any, and by 'Whom. If the court determines that a party is entitled 

to withdra'W any portion of a deposit that another person claims. the 

court may require such party, before 'Withdrawing such portion. to 

file an undertaking in favor of the adverse claimant to secure 

payment to the person entitled thereto of any amount 'Withdrawn that 

exceeds the amount to which such party is entitled as f1Ml]y determined 

in the eminent doIrain proceeding, together with legal interest from 

the date of its withdrawal. The undertalting shall be in such amount 

as is fixed by the court, but if executed by an admitted surety insurer 

the amount shall not exceed the portion claimed by the adverse claimant. 

If the undertalting is executed by two or more sufficient sureties 

approved by the court, the amount shall not exceed double the portion 

claimed by the adverse claimant. 

Comment. This section restates the substance of Code of Civil 

Procedure Section 1243.7(a), (c), (d), (e) and (f). 
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1268.06. Security when amount in excess of original deposit withdrswn 

1268.06. (a). If the total amount sought to be withdrawn prior 

to judgment exceeds the amount of the original deposit, eaCh appli-

cant, before any of such excess is withdrawn, shall fUe an undert.aking 

in favor of the plaintiff to secure the return of any amount withdrawn 

by the applicant that exceeds the amount to whiCh the applicant is 

entitled as finally determined in the eminent domain proceeding, 

together with legal interest from the date of its withdrawal.. If the 

undert.aking is executed by an admitted surety inaurer, the undertak1ng 

shall be in the amount by whiCh the total amount to be withdrawn 

exceeds the amount originally deposited •. If executed by two or more 

sufficient sureties approved by the court, the undertalltng shall be 

in double such amount. 

(b) If there are two or more applioants and the total IIIIIOUIlt 

sought to be withdrawn exceeds the amount of the original depoSit, 

the applicants, in lieu of fUing separate undertakings, may Jointly 

file &. single undertaking in the amount required by subdivision (a). 

( c ) 'lhe plaintiff may consent to an undertllki ng tba. t is less than 

the amount required under this section. 

(d) If the undertaking is executed by an admitted surety insurer, 

the applicant filing the undertaking is entitled to recover the premium 

paid for the undertaking, but not to exceed 2 percent of the face value 

of the undertaking, as a part of the recoverable costs in the eminent 

domain proceeding. 

COmment. This sectton is the same in substance as subdivision (b) of Code 

of Civil Procedure Section 1243.7. WithdraWal. of an amount ill excess of the 

or1g1~ deposit is possible only if the deposit has been tpcreased on motion 

as provided for by Section 1268.02. 
-10-
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1268.07. Witbdrawal. a waiver of al.l defenses except claim to 
greater couwensation 

1268.07. If' any portion of tbe money deposited pursuant 

to this chapter is withdrawn, the receipt of any such money sbal.l 

constitute a waiver by operation of law of all defenses in favor 

of tbe persons receiving such payment except a claim for greater 

compensation. Any amount so paid to any party shall be credited 

upon tbe judgment in the eminent domain proceeding. 

Comment. 'Ibis Eection restates the substance of SUbdivision. (6) of 

Code of CivU Procedu.re 8et$1on 1243.7. 
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1268.08. Repa;yment of amount of excess withdrawal 

1268.08. When money is deposited pursuant to this chapter, 

any amount withdrawn by a party in excess of the amount to which 

he is entitled as finally determined in the eminent doma1nproceeding 

shall be paid to the person entitled thereto together with legal 

interest thereon from the date of its withdrawal, and the court in 

which the eminent domain proceeding is pending shali enter jUdgment 

therefor against the party \'1:10 received such excess.' If the judgment 

is not paid within 30 days after it is entered, the court 

may, on motion, enter judgment against the sureties for such amount 

together with the interest that maybe due thereon. 

cOlIIIient. ibis section restates the substance of subdivision (h) ot 

Code ot CivU PrOcedure Section 1243.7. 

-12-
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1268.09. Amount of deposit or withdrawal inadmissible in evidence 

1268.09. Neither the amount deposited nor any amount 

;1ithdrawn pursuant t" this chapter sball be given in evidence or 

referred to in tbe trial of the issue of cc~ensation. 

Comment. ~s section restates the substance of subdivision (e) of 

Code of CivU Procedure Section 1243--5. 

-13-
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1268.10. Deposit in State Treasury unless otherwise required 

1268 •. 10. (a) I'/hen Koney is deposited as provided in this 

chapter, the court shall order the money to be deposited in the 

State Treasury or, upon written request of the plaintiff filed uith 

the deposit, in the county treasury. If money is deposited in the State 

Treasury pursuant to this section, it shall be held, invested, 

depOSited, and disbursed in the manner specified in Article 9 

(commencing with Section 16425) of Chapter 2 of Part 2 of Division 4 

of Title 2. of the Government Code, and interest earned or other 

increment derived from its investment shall be apportioned and 

disbursed in the manner specified in that article. 

(b) As between the parties to the proceeding. money daposited 

pursuant to this chapter shell remain at the risk of the plaintiff 

until paid or made payable to the defendant by order of the court, 

CoIIIment. Subdivision (a) of this section is the same in substance 

as Code of CivU Procedure Section 1243.6, Subdivision (b) is based on the 

first two sentences of subdiviBion (h) of Code of CivU Procedure Section 

1254. 

~14-
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CHAPTER 2. POSSESSION PRIOR TO J1lJJGMEJllT 

1269.01. P~ssession by public entity for right or way or reservoir 

1269.01. (a) In any proceeding in eminent domain brought by 

the state or a county, city, district, or other public entity to 

acquire any lands to be used for reservoir purposes or any right of 

way, whether a fee or other interest be sought, the plaintiff may 

take possession and use of the property or property interest in 

accordance with this secti:)n. 

(b) At any time after filing the complaint and prior to entry 

of judgment, the plaintiff may apply ex parte to the court for an 

order for possession. If the court determines that the plaintiff is 

entitled to take the property by eminent domain and has deposited 

probable just compensation therefor in accordance with Chapter 1 

(commencing with Section 1268.01), the court shall authorize the 

plaintiff t~ take possession of and to use the property. 

(c) The order for possession shall: 

(1) Recite that it has been made under this section and Article 

I, Section 14 of the Constitution of California. 

(2) Describe the property and the estate or interest therein 

to be acquired, which description may be by reference to the complaint. 

(3) State the purposes of the condemnation. 

(4) State the amount or amounts deposited as probable just 

compensation in accordance with Chapter 1 (commencing with Section 1268.01). 

(5) State the date after which the plaintiff is authorized to take 

possession of the property which date, unless the plaintiff requests 

a later date, shall be the earliest date on Which the plaintiff would be 

entitled to take possession of the property if service were made under 

Section 1269.04 on the day t~e ~er is made. 

-15-
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Comment. Subdivision (a) restates the substance of Code of Civil 

Procedure Section 1243.4. The words "the State or a county, city, 

district, or other public entity" have been substituted for the words 

"the State, or a county, or a municipal corporation, or metropolitan water 

district, municipal utility district, municipal water district, drainage, 

irrigation, levee, reclamation or water conservation district, or similar 

public corporation," The suhstitution is in accordance with the 

construction of Section 14 of Article I of the California Constitution. 

See Central Contra Costa etc. Dist. v. Superior Court, 34 Cal.2d 845, 215 

P.2d 462 (1950). The new language encompasses all proceedings by govern

mental entities, agencies, cr officers to acquire rights of way or lands for 

reservoir purposes, whether the interest to be acquired is a fee, easement, 

or lesser interest. 

Subdivision (b) restates the substance of suhdivision (a) and the first 

sentence of suhdivislon (b) of Code of Civil Procedure Section 1243.5. 

The ex parte procedure for obtaining the order for possession is a continua

tion of existing law, but is to be contrasted ,dth the methods for obtaining 

an order provided by Sectien 1269.02 (ex parte procedure witamQtion to 

modify) and Section 1269.03 (noticed motion procedure). 

Subdivision (c) is the same as Code of Civil Procedure Section 1243.5(b), 

except that the requirement that the order recite its authority has been 

added. The requirement is intended to avoid confusion with similar orders 

obtained under Section 1269.02. 

--~ 
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1269.02. Possession where plaintiff's determination of necessity 
is conclusive 

1269.02. (a) In any proceeding in eminent domain in which 

a resolution, ordinance, or declaration is made conclusive evidence 

of the public necessity for taking the property to be 

acquired (whether by subdivision (2) of Code of Civil Procedure 

Section 1241 or by a statute applicable to the particular agency, 

entity, or Officer), the plaintiff may take possession and use of 

the property or property interest in aCC::lro.ance with this section. 

(b) At any time after filing of the c:mJplaint and prior 

to the entry of judgment, the plaintiff may apply ex parte to the 

court for an order for possession. If the court determines that the 

plaintiff is entitled to take the property by eminent domain, that the 

taking is provided for by a resolution, ordinance, or declaration 

that is conclusive evidence of the public necessity for such 

taking, and that the plaintiff has deposited probable just ca::pensation 

therefor in accordance with Chapter 1 (commencing with Section 

1268.01), the court shall authorize the plaintiff to tal(e 

possession of and to use the property. 

(c) The order for possession shall: 

(1) Recite that it has been made under this section and refer 

to the resolution, ordinance, or declaration authorizing the taking. 

(2) Describe the property and the estate or interest therein 

to be acquired, ~lhich description may be made by reference to the 

complaint. 

"{3} State the purposes of the condemnation. 

(4) State the amount or amounts deposited in accordance with 

Chapter 1 (commencing with Sect.1nn 1:268.01). 

-17- ; 
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(5) State the date after which the plaintiff is authcrized to take 

possession of the property Hhich date, unless the plaintiff requests 

a later date, shall be the earliest date on which the plaintiff would be 

entitled to take possession of the proper'cy if 'service were made under 

Section 1269.04 on the day the order is made. 

(d) At any time after the court has made an order for possession 

pursuant to this section and before the plaintiff has taken possession 

pursuant to such order, the court, upon motion of any owner or 

occupant of the property, may: 

(1) Stay the effect of the order to such subsequent date as 

may be fixed by the court upon a showing that the hardship to the 

owner or occupant of having possession taken on the date specified 

outweighs any need of the plaintiff for iocmediate possession. 

(2) Vacate the order if the court determines that the plaintiff 

is not entitled to take the property by eminent domain or that the 

taking is not provided for by a resolution, ordinance, or declaration 

that is conclusive ~vidence of the public necessity therefor. 

(e) Any aggrieved party may appeal from that portion of an 

order made under subdivision (d) determining that the plaintiff is 

or is not entitled to take the property by eminent domain. Such an 

appeal shall not stay the order for possession or further proceedings 

by the trial court in the eminent domain proceedings; but the trial 

or appellate court may, in its discretion, stay the order for possession 

pending the appeal or for such other period as to it may appear 

appropriate. 

Comment. This section is new. 

Subdivision (a). Section l269,Olmakes available a procedure for 

obtaining possession prior to jud.Sment if the taking is for right of·way or 
-18-
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reservoir purposes. The procedure provided by Section 1269.02 is available 

whatever the purpose of the acquisition if the taking is provided for by a 

resolution, ordinance, or declaration that constitutes conclusive evidence 

of the public necessity for the taking. These two sections and Section 

1269.03 are not intended to be mutually exclusive. In a proceeding falling 

within more than one of the sections, the plaintiff may elect the section 

under which to obtain possession prior to judgment. 

Subdivision (2) of Code of Civil Procedure Section 1241 and other 

statu·~es give a conclusive effect to the resoluti:ms and ordinances of 

various public entities. Under these statutes, the procedure of Section 

1269.02 is available to the following agencies and entities: 

-19-
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STATE OF CALIFORNIA 

AGEl90Y 

State Pub. Works Bd. 

State Hwy. Comm'n 

State Reclam. Bd. 

Dep't of Water Resources 

Dep't of Water Resources 
(Central Valley Project) 

University of California 

State Housing Comm'n 

State Lands Comm'n 

Cal. Toll Bridge Auth. 

LOCAL PUBLIC ENTITIES 

ENrITY 

County 

City 

-20-

STATUTE 

GOVT,cCODE § 15855 

STS. & HWYS. CODES 103 

HATER CODE § 8595 

WATER CODE § 251 

IfATER CODE § 11582 

EDUC •. CODE § 23152 

HEALTH & SAF. CODE § 34878 

PUB. REB. CODE § 6808 

STS. & HWYS. cCODE § 30404 

CODE CIV. PROC. § 1241(2) 

STS. & IDm. CODE § 6121 
(Improvement Act of 1911) 

STS.& HWYS. CODE § 4189 
(Street Opening Act of 1903) 

STS.& HWYS. CODE § 11400 
(Pedlstrlsl'l Mall Law of 1960) 

CODE CIV .PROC •. § 1241(2) 

STS. & RWYS. CODE § 6121 
(Improvement Act of 1911) 

STS •. & HWYS. CODE § 4189 
(Street Opening Act of 1903) 

STS. & RWYS. CODE § 11400 
(Pedestrian Mall Law of 1960) 

GOVT. CODE § 38081 
(Park and Playground Act of 1909) 

STS.& mrn>. CODE §§ 31590, 31592 
(Acquisitions for parking 
districts) 
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LCC11L PUBLIC EUTrrIES (ccntinued) 

School Diet. 

Sanitary Dist. 

Irrigation Diet. 

Transit Diet. 

Rapid Transit Dist. 

Public Utility Dist. 

County Sanitation Dist. 

water Dist. 

Joint Hwy. Diet. 

Parking Dist. 

Recreational Harbor Dist. 

Harbor Improvement Dist. 

Joint Muni. Sewage Disp. Dist. 

Muni. Utility Dist. 

Port Dist. 

Regional Park Dist. 

Regional Sewage Disp. Dist. 

Bridge and Hwy. Dist. 

County \~ater Auth. 

L. A. Metro. Auth. 

S,F. Bay Area Rapid Transit Dist. 

Mt. San Jacinto Winter Park Auth. 

-21-

STATUTE (continued) 

CODE CIV. PROC. § 1241(2) 

CODE CIV. PROC. § 1241(2) 

CODE CIV. PROC. § 1241(2) 

CODE CIV. PROC. § 1241(2) 

CODE CIV. PROC. § 1241(2) 

CODE CIV. PROC. § 1241(2) 

CODE CIV. PROC. § 1241(2) 

CODE CIV. PROC. § 1241(2) 

STS. & HWYB. CODE § 25052 

STS. & HWYS. CODE § 35401.5 

HARB. & NAV. com §§ 6590, 
6593, 6598 (repealed) 

HARB. & NAV. CODE § 5900.4 

HEALTH & Sl\F. CODE 55 5740.01, 
5740.06 (repealed) 

PUB. mIL. com § 12703 

HARB. & HAV. CODE § 6296 

PUB. RES. CODE § 5542 

HEALTH & Sl\F. CODE §§ 5991, 
5998 (repealed) 

STS. & mrrs. CODE § 27166 

l1ATER CODE APP. § 45-5(5) 

PUB. UTIL. CODE APP. 1, § 4.7 

PUB. UTIL. CODE § 28954 

Cal. Stats. 1945, Ch; 1040, 
§ 4.9, p. 2013, Cal. Gen. 
Laws Ann., Act. 6385 
(Deering 1954) 
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LOCAL PUBLIC ENTITIES (continued) 

American River Flood Cont. Dist. 

Antelope Valley-East Kern Water Agency 

Lassen-Modoc county Flood Cont. & Water 
Conserv. Diat. 

Mendocino County Flood Cont. & Water 
Conserv. Dist. 

Morrison Creek Flood Cont. Dist. 

Plumas County Flood Cont. & Water 
Conserv. Dist. 

San Mateo County Flood Control Dist. 

Santa Cruz County Flood Cent •. & Water 
Conse rv • Di at. 

Sierra County Flood Cont. & water 
Conserv. Dist. 

Siskiyou County Flood Cont. & Hater 
Conserv •. Dist. 

Sonoma County Flood Cont •. & l~ater 
Conserv. Dist. 

Tehama County Flood Cont. & Water 
Conserv. Dist. 

Vallejo Sanitation and Flood Cont. Dist. 

Yolo County Flood Cont. & water 
Conserv. Dist. 

STATUTE (continued) 

WATER CODE APP. § 37-23 

trATER CODE APP. § 98-61(7) 

llATER CODE APP. § 92-3(f) 

I-TATER CODE APP. § 54-3(f) 

I'TATER CODE APP. § 7l-3(f) 
(repealed) 

I'IATER CODE APP. § 8S-3(t) 

N.'ITER CODE APP. § 87-3(8) 

\'lATER CODE APP. § 77-24 

\'lATER CODE APP. § 9l-3(t) 

WATER CODE APP. § 89-3(t) 

WATER CODE APP. § 53-3(t) 

I'lATER CODE APP. § 82-3(t) 

I~ATER CODE APP. § 67-23 

I-rATER CODE APP. § 65-3(f) 

The procedure will also be available to other entities or agencies 

whose resolution or ordinance is made conclusive evidence of necessity by 

subsequently enacted statutes. 

Subdivisions (b) and (c). These subdivisions are patterned after Code 

of Civil Procedure Section 1243.5. 
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Subdivision (d). This subdivision provides a new procedure, applicable 

only to orders obtained under this secti~n, whereby the property owner may 

contest the granting of the order for possession. For the source of this 

provision, see Recommendation and Study Relating to Taking Possession and 

Passage of Title in Eminent Domain Proceedings, 3 CAL. LAI1 REVISION CO)JM'N, 

REP., REC. & STUDIES, B-7, B-14 (1961). The subdivision requires that the 

motion be made within the 20-day period following service of the order for 

possession. See Code of Civil Procedure Section 1269.04(b). 

Subdivision .(e). An appeal may not be taken fr:ml an order authorizing 

or denying possession pri:Jr to entry of judgment. Mandamus or prohibition 

are the appropriate remedies. See Central Contra Costa Sanitary Dist. v. 

Superior Court, 34 Cal.2d 845, 215 P.2d 462 (1950); State v. Superior Court, 

208 Cal. App.2d 659, 25 Cal. Rptr. 363 (1962). However, the order for 

possession following entry of judgment is an appealable order. San 

Francisco Unified School Dist. v. Hong Mow, 123 Cal. App.2d 668, 267 P.2d 

349 (1954). Basically these rules have not been changed. However, an eppeal 

is a110wed.either party from the court's determination whether the plaintiff 

is entitled to acquire the property by eminent domain. Such dete~ation 

includes the issues of public use, public necessity, and proper location. 

See People v. Chevalier, 52 Ca1.2d 299, 340 P.2d 598 (1959). Final 

determination of such issues prior to trial is new to California practice. 

Determination of all such issues prior to trial of the issue of compensation, 

hO~lever, is the Federal practice applicable to all proceedings. See Federal 

Rules of Civil Procedure, Rule 7lA(h). Generally, issues going to the 

plaintiff's right to acquire the property by eminent domain are susceptible 

to being raised and determined on declarations and in keeping with usual 

-23-
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California motion practice. See Sparrow, Public Use and Necessity, 

CALlFOFJiIl\ COItE)ZATIOI1 PRACTICE at 133 (C al. Cont. Ed. Bar 1960) • 

A broad discretion is allowed both trial and appellate courts in staying 

or refusing to stay the order ror possession pending an appeal. 

-24-
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1269.03. Possession in other cases 

1269.03. (a) In any proceeding in eminent domain brought 

by or on behalf of any public entity, public utility, COllllDon 

carrier, or public service corporation, to acquire any pr~perty or 

property interest, the plaintiff may obtain ~ order for possession 

and use of the prcpcrty o~ prcperty interest in accordance with this section, 

(b) At any time after filing the complaint and prior to the 

entry of judgment, the plaintiff may file, notice and serve a written 

motion applying to the court for an order for possession. The notice 

of motion shall be served in the same manner as an order for 

possession is served under Section 1269.04. 

(c) The motion shall: 

(1) Request that the court determine the amount of the deposit 

to be made in accordance l1ith Chapter 1 (commencing with Section 

1268.01) if the amount of the deposit has not already been determined. 

(2) State the date upon which plaintiff requests to be authorized 

to take possession. 

(3) Set forth the schedule or plan of operation for the execution 

of the project or improvement for which the property is being taken, 

the situation of the property with respect to such schedule or plan, 

the necessity for taking possession and use of the property in the 

manner requested in the motion, and any other facts or informaticn 

indicating the necessity of taking possession and use of the property 

prior to entry of judgment in the eminent domain proceeding. 

Cd) On hearing of the motion, the c,~urt shall consider all 

relevant evidence and shall make an order that authorizes the plaintiff 

to take possession and use of the property if the court determines that: 

-25-
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(l) The plaintiff is entitled to take the property by eminent 

domain. 

(2) The need of the plaintiff for immediate possession of the 

property outweighs any hardship the owner or occupant of the property 

will suffer if possession is taken. 

(3) The plaintiff has deposited probable just compensation 

in accordance with Chapter 1 (commencing with Section 1268.01). 

(4) If the plaintiff is not a public entity and is a public 

utility, cemmon carrier, or public service corporation, the public 

necessity of the proposed improvement is evidenced or supported by a 

certificate of public.convenience and necessity obtained from the 

Public Utilities Commission in accordance with the provisions of the 

Public utilities Code. 

(e) The date after which the plaintiff is authorized to take 

possession of the property shall not be less than 20 days after the 

making of the order and may be any later date specified by the plaintiff. 

(f) Any aggrieved party may appeal from that portion of the order 

of the court determining that the plaintiff is or is not entitled to 

take the property by eminent domain. Such an appeal does not stay an 

order for possession or further proceedings by the trial court in the 

eminent domain proceedings, but the trial or appellate court may, in 

its discretion, stay the order for possession pending the appeal or for 

such other period as to it may appear appropriate. 

Comment. This section is new. 

Subdivision (a). This section provides a procedure for obtaining 

possession prior to judgment in cases in which such possession might not be 

-26-
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obtainable under Sections 1269.01 or 1269.02. The words "the State or 

a county, city, di strict, or other public entity" encompass all proceedings 

brought by governmental entities. The words "public utility, common 

carrier, or public service corporation" encompass persons and entities 

subjected to ~ublic regulation under provisions of the Public Utilities 

Code and related decisional law. 

Subdivision (b). Subdivisions (b), (c), and (d) are patterned after 

provisions in other states llhich provide for obtaining possession prior to 

judgment by noticed motion procedure and which require the plaintiff to show 

a necessity for such taking of possession. See, e.g., ILL. REV. STAT. 

1957, Ch. 47, § 2.1; Dept. of Pub. Works & Bldgs. v. Butler Co., 13 Ill.2d 

537, 150 N.E.2d 124 (1958). 

Subdivisions (c) and (d). These subdivisions provide for determination 

of the motion in keeping with motion practice generally. Paragraph (4) 

limits application of the section t::> those cases in which the Public UtilitieB-

Commission has issued its certificate of public convenience and necessity 

applicable to the proposed project or improvement. See Public Utilities 

Code Section 1000; San Diego Gas & Electric Co. v. Lux Land Co., 194 Cal. 

App.2d 472, 14 Cal. Rptr. 899 (1961). 

Subdivision (e). This sUbdivision is based on Code of Civil Procedure 

Section 1243.5(b}(4). As the order is obtained by regularly noticed motion, 

however, the period specified is computed from the date of the order, rather 

than the date of its service. 

Subdiviaon (f). See Comment to Code of Civil Procedure Section l269.02{e). 

-27-
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1269.04. Service of the order for possession 

1269.04. (a) As used in this section, "record owner or 

owners of the property" means both the person or persons in whose 

nmne the legal title to the fee appears by deeds or other instruments 

duly recorded in the recorder's office of the county in which the 

property is located and the person or persons, if any, in possession 

of the property under a written and duly recorded lease or agreement 

of purchase. 

(b) At least 20 days prior to the time possession is taken 

pursuant to an order for possession obtained pursuant to this chapter, 

the plaintiff shall serve a copy of the order for possession on the 

record owner or owners of the property and on the occupants, if any, 

(c) Service of th~ order shall be made by personal service 

unless the person on wham service is to be made has previously appeared 

in the proceeding or has previously been served With a copy of the 

summons and complaint in the manner prescribed by law, in which 

case service of the order may be made by mail upon such person and 

his attorney of record, if any. 

(d) If a person upon wham a copy of the order for posseSSion 

is required to be personally served under this section resides out of 

the State, or has departed fram the State or cannot With due diligence 

be found within the State, the plaintiff may in lieu of such personal 

service send a copy of the order by registered or certified mail 

addressed to such person at his last known address. If a copy of the 

order is sent by registered or certified mail in lieu of personal 

service, the plaintiff shall file an affidavit in the proceeding 

-28-
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setting forth the facts showing the reason personal service could 

not have been made. 

(e) The court may, for good cause shown by affidavit, authorize 

the plaintiff to take possession of the property without serving 

a copy of the order for possession upon a record owner not occupying 

the property. 

(f) A single service upon any one of those at the same address, 

or a single mailing of the order b th::>se at the same address, as the 
case may be, is sufficient •. 

(g) Where the order for possession is obtained under Section 

1269.01, the court may, for good cause shown by affidavit, shorten 

the time specified in subdivision (b) to a period of not' less than 

three days. 

Comment. This section is the same in substance as Cede of Civil 

Procedure Section 1243.5(c). Subdivision (g) is taken fram the last 

sentence of the first paragraph of Code of Civil Procedure Section 1243.5{c). 

The languag~ of this subdivisicn has been qualified to limit its application 

to orders for possession obtained under Section 1269.01 (takings for right 

of way or reservOir purposes), and to exclude application to orders obtained 

under Sections 1269.02 and 1269.03. 
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1269.05. Notice to occupants 

1269.05. (a) It is hereby declared to be the public policy 

of the State of California that, to the greatest extent practicable, 

the construction or development of all pUblic improvements shall be 

so scheduled that no person lawfully occupying a home, farm" or 

business location will be required to move, from such home, farm'j or 

business location without at least 90 days' written notice of the 

date by which the move is required. This policy contemplates that 

such written notice may be given before, as well as after, commencement 

of the proceeding in eminent domain, and that such notice need not be 

given to any person who became such an occupant less than 90 days 

before the date the move is required. 

(b) Failure to have given such written notice shall not 

invalidate an order for possession obtained pursuant to this chapter, 

and compliance with this section need not be shown in an application 

or motion for such an order. However, the plaintiff's failure to 

have given such notice may be considered by the court in determining 

whether to stay an order obtained under Section 1269.02 or to make 

an order under Section 1269.03. 

COlllI!lent. This section is new. The written notice contemplated by the 

section is not otherwise provided for by statute, but customarily is given 

by acquiring agenCies in keeping with good administrative practice. A 

closely analogous provision, requiring lao days' notice, is contained in 

proposed Federal legislation. See Sections 101(a)(6) and 112(a)t2) of the 

"Fair C:lIlIpensation Act of 1965" as that act would have been adopted by 

-30-
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Senate Bill No. 1201 (89th Congress)(lst Sess.); Staff of Select Subcomm. 

on Real Property Acquisition, House C=. on Public Harks, 88th Cong., 2d 

Sess., Study of Compensation and Assistance for Persons Affected by Real 

Property Acquisition in Federal and Federally Assisted Programs, at 122-124 

(Carom. Print 1964). The second sentence of subdivision (a) permits the 

plaintiff to give appropriate notices before commencing the proceeding, and 

eliminates any requirement that repeated notices be given to occupants who 

became such after the time of the initial notification. 
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1269.06. Deposit and possession on motion of defendant 

1269.06. (a) At any time after 30 days from the date of the 

filing of the complaint and prior to entry of judgment in any eminent 

domain proceeding, if the plaintiff has not deposited probable just 

compensation in accordance with Chapter 1 (commencing with Section 

1268.01), any defendant may file, notice and serve a motion for an 

order determining probable just compensation. The motion shall be 

heard and determined in the same manner as a motion made to modify an 

existing deposit under Section 1268.02. 

(b) The court shall enter its order determining the probable 

just cc~p~LBaticn and authorizing the plaintiff to take possession 

and use of the property 20 days after the date of the order 

if, before the expiration of the 20-day period, the plaintiff 

deposits the determined amount. in accordance with Chapter 1 

(commencing with Section 1268.01). If the deposit is not made within 

the 20-day period, the compensation and damages awarded in the proceedings 

to the moving party shall draw legal interest from the twentieth day 

of such period. If the proceeding is subsequently abandoned by the 

plaintiff, the amount of such interest may be recovered as costs in 

the proceeding and may be recovered in the manner provided for the 

recovery of other costs and disbursements on abandonment. If, in the 

proceeding, the court or a jury verdict eventually determines the 

compensation and damages that would have been awarded to the moving 

party, then such interest shall be computed on the amount of such 

award. If no such determination is ever made, then such interest shall 

be computed on the amount of probable just compensation as determined 

on the motion. The moving party shall be entitled to the full amount 
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of such interest without offset for rents or other incame received 

by him or the value of his continued possession of the property. 

(c) The filing of a motion pursuant to this section constitutes 

a waiver by operation of law, conditioned upon subsequent deposit by 

the plaintiff of the amount detennined to be probable just compensation, 

of all defenses in favor of the moving party except his claim for 

greater compensation. 

Comment. This section is new. The procedure of this section apart, 

deposit of probable just ~ompensation pursuant to Chapter 1 (commencing 

with Section 1268.01) or the taking of possession pursuant to this chapter 

is entirely optional with the plaintiff. If a deposit is not made and 

possession is not taken, the defendant is not entitled to be paid until 

30 days after final judgment. See Code of Civil Procedure Sections 1251 

and 1268. If bonds must be issued and sold to pay the award, payment need 

not be made until one year after final. judgment. See Code of Civil Procedure 

Section 1251. Section 1269.06 is intended to make available to the defendant 

a procedure by which probable just compensation may be ascertained within 

a brief period after commencement of the proceeding. Although 

the plaintiff is not required to deposit the amount determined, if it does 

not, interest on the eventual almrd is made to begin to accrue. If an 

award is not eventually made by the court or jury, the interest is computed 

on the amount detennined by the court to be probable just compensation. 

This subdivision apart, interest would not begin to accrue until entry of 

judgment. See Code of Civil Procedure Section 1255d(a}(l). 
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1269.07. Right of plaintiff to appeal :from judgment not waived 

1269.07. The plaintiff does not abandon or waive the right to 

appeal from the judgment in the proceeding by taking possession of the 

property prior to judgment pursuant to this chapter. 

Comment. This section is the same in substance as Code o:f Civil 

Procedure Section 1243.5(:f). The language has been changed to preclude 

implied waiver of appeal by taking possession pursuant to any order obtained 

under this chapter, including orders under Sections 1269.01, 1269.02, 1269.03, 

and 1269.06. 
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CRAFTER 3. POSSESSIon AFTER JtJlXlIa:lZI) OR PEIJ)mG APPEAL 

1270.01. Application for order to take possession after judgment or 
pending appeal 

1270.01. In any case in which the plaintiff is not in possession 

of the property sought to be condemned, the plaintiff may, at any 

time after trial and judgment entered or pending an appeal from 

the judgment and after paylllent into court for the defendant of 

the full amount of the judgment and such further SUIIl as may be 

required by the court as a fund to pay any further damages and 

costs that may be recovered in the proceeding, apply ex parle for an 

order authorizing it to take possession of and to use the property 

BOught to be condemned. 

Comment. This section is the same as subdivision (a) of Code of 

Civil Procedure Section 1254 •. 
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1270.02. Order for possession 

1270.02. IT in the judgment the court determined that 

the plaintiff is entitled to acquire the property by eminent 

domain and if the court determines that the plaintiff has made 

the required payment into court, the court shall by order authorize 

the plaintiff to take possession of and use the property during the 

pendency of and until the final conclusion of the litigation, and 

shall, if necessary, stay all actions and proceedings against the 

plaintiff on account thereof. The order shall state the date after 

which the plaintiff is authorized to take possession of the property 

which date, unless the plaintiff requests a later date, shall be 

10 days after the date of the order. 

comment. This section is the same as subdivision (b) of Code of Civil 

Procedure Section 1254 • 

-36-



c 

c 

1270 • 03. Se rvi ce of 0 rd.er 

1270.03. At least 10 days prior to the time possession is 

taken. the plaintiff shall serve upon the defendants and their 

attorneys, either personally or by mail, a copy of the order of 

the court authorizing it to take possession of the property. A 

sing1e service upon or mailing to those at the same address is 

sufficient. 

C()IIIIDe!lt. Th is section is the same as subdivision (c) of Code of 

Civil Procedure Sect'ion 125~. 

-3'l-
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1270.04. Increase or decrease in amount of deposit 

1270.04. At any time after the court has made an order 

authorizing the plaintiff to take possession pursuant to this chapter, 

the court may. upon motion of any party to the eminent domain 

proceeding, order an increase or a decrease in the amount that the 

plaintiff is required to pay into court as a further sum pursuant 

to this chapter. 

Comment. This section is the same in substance as subdivision (d) 

of Code of Civil Procedure Section 1254. 
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1270.05. Withdrawal of deposit 

1270.05. The defendant for wham money has been paid into 

court upon any judgment is entitled to demand. and receive the full 

amount thereof at any time thereafter upon obtaining an order from 

the court. upon application by such defendant, the court shall order 

that such money be paid to him upon his filing (1) a satisfaction 

of the judgment or (2) a receipt for the money and an abandonment 

of all defenses to the proceeding except his claim to any greater 

amount of compensation that may be awarded to him on a new trial. 

Receipt of payment by a defendant under this section shall be deemed 

to be an abandonment by such defendant of all defenses interposed 

by him, excepting his claim for greater compensation.· 

Comment., This section is the same in substance as subdivision (f) 

of Code of Civil Procedure Section 1254. 
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1270.06. Taking possession does not waive right of appeal 

1270.06. The plaintiff does not aCE.Ildcn or waive the right 

to appeal fram the judgment by paying into court the amount of the 

judgment and such further sum as may be required by the court and 

taking possession of the property pursuant to this chapter. 

Comment. This section is the same in substance as subdivision (e) 

of Code of Civil Procedure Section 1254. 
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1270.07. Repayment of amo1.Ult of excess withdrawal 

1270.07. When money is deposited pursuant to this chapter, 

any amo1.Ult withdrawn by a person in excess of the amo1.Ult to which 

he is entitled as finally determined in the proceeding shall be 

paid without interest to the plaintiff or other party entitled thereto, 

and the court shall enter judgment theref'cr against such person. 

Comment. This section is the same in substance as subdivision (g) of 

Code of Civil Procedure Section 1254. 
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1270.08. Deposit in State Treasury unless otherwise required 

1270.08. (a) l'lhen money is depos;i.ted as provided in this 

chapter, the co~t sllall order the I:)Ctl8y to be deposited in the 

State Treasury or, l.1'on uritten request of the plaintiff filed \Tith 

the deposit, in the county treasury. If money is deposited in the State 

Treasury pursuant to this section, it shall be held, invested, 

deposited, and disbursed in the manner specified in Article 9 

(commencing with Section 16425) of Chapter 2 of Part 2 of Division 

4 of Title 2, of the Government Code, and interest earned or 

other increment derived fram its investment shall be apportioned in 

the manner specified in that article. 

(b) As between the parties to the proceeding, money deposited 

pursuant to this chapter shall remain at the risk of the plaintiff 

until paid or made payable to the defendant by order of the court. 

Comment. This section, which is the same as proposed Section 1268.10, 

supersedes the first three sentences of subdivision (h) of Code of Civil 

Procedure Section 1254. The reLla.inder of subdivision (11), together with 

subdivisions (i) and (j), of Code of Civil Procedure Section 1254 is super

seded by Sections 16425-16427 which are proposed to be added to the 

Government Code. 
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SEC. 3. Section 1249 of the Code of Civil Procedure is 

amended to read: 

1249. (a) Except as pl'O'fided in subdivilions Ch) aDd (i), 

for the purpose of assessins compensation and da .... ges J. the 

.'Ik.·~ ... e-sBall-'e· •• eBei.t&-aa¥8-a.~ei."-~·Ia"'''·''' 

,_ ...... -na,eas· ... ·Ua actual value of the propertY on the 

date of valuation "'-"$-u.e-sball be the measure of com,peDSa

tion for an property ..... actually taken " and the bRsis of 

de""ge. to property not a"""u, taken but inJuriously affected , 

in an cases where such d·""ges are allowed ".-'l'evlui-u. under 

Section 1248 f.,.evi •• i-tka.-'B-aar-.... -ia-wki .. -~-'.IWe-, • 
... -Wi ... -Yi~-_.,._...n ... tile· .... -.. -til.-_ ........ .. 
• ~a .. '..,·~ •• -tile-Ia~'s-.a~ ..... 8f-.... .., ...... ,·tile 

(b) In ap:y case where the plaintiff has depo8ited probable 

just ~D88tion in the state 'l'reaBU17 or county trea!lUl'Y within .., 
six zionths of the date of the filing of the CO!Dplaint, the date 

of valuation is the date on which such deposit is _de. In all 

other cases, the date of valuation is determined uDder subdivisions 

(c), (d), (e). aDd (f). 

(c) If the issue of COI!l;P!J!B!tion and c!a!Da§es is tried within 

six months after the date of the fU1Dg of the cg1a1nt, the date 

of valuation is the date of trial. 

Cd) If the issue of compensation and &uaBps is not tr1ed 

within six IIIOZlths after the fate ot the filing of the CO!!!pla:tllt 

bl.\t is tried within one year from such date, the date of valuation 

is the qate six months attar the da"t! of the tUg of tlle !!!?§'!,iDt. 
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(e) If' the issue of compeDSlltloll aM damges is. DOt .tr!m\ 

'within ODe year after the date of the nl1l1S of the ,a1l!t '.au4 

the delay is caused by the defendant, the date of valuation is 

the date six months after the date of the fi.JJ.J!g of the t'CI!IPlAut1u 

tf) It the issue of compensation and d_ges is not tried 

,within one year after the date of the f1l1ng of the N)!!Ipla1nt and 

the delay is not caused by the defendant, the date of valuation is 

the date of trial. 

(I) In any case in which a DeY trial is panted as a result 

of a motion therefor. an a:ppeal, or lUll other reason, the date of 

valuation is the date of' the DeY trial unless the pla1ntiff bas 

depoSited probable Just CO!!IJ!!!ns&tion &8 :provided in Section 1268-.01 

or the :plaintiff has, within 20 days after rendition of the Jury 

vel'd1ct or &mlOUIlceJllent ot the court's deCision, deIj!oaited the 

amount ot such verdict or dec1a1on in accordance with Cbapter3 

(cCllllDenc1ng with Section 127°,01) of Title 7.1. In either ot these 

events, the date of valuation in the new trial shall. be the BIllIe 

date provided tor in the origill8.ltrial. 

(h) For the purpose of assess1y CC!IIl?!ns&t:l.cm. aDd d'.ps, 

ap.y increase or decrease 111 uarket value ;prior to.:the date of 

valuation tbat is substantially due to the general. Imovledp that 

the publiC 1mprovement or project was 11* to be -.de or UDde~ 

taken shall be disregarded. 

ill No improvements put upon the property subsequent to the 

date of the service of I"UI!III()J)f! aba.ll be included in the alaeS8llllDt 

of CCIIIpmRtion or damages. 

------------
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COmment. This section states the measure of compensation for 

proceedings in eminent domain and specifies alternative dates of valuation. 

SUbdivision (a). This subdivision restates the "actual value" 

measure of compensation. '!be phrase "date of valuation" has been substi-

tuted for language concerning accrual of the risht to compensation and 

damages in the interest of clarity. The dates of valuation speCified in 

Section 1249 no longer govern allocation of the risk of loss. See Code 

of Civil Procedure Section 1249.1 and Redevelopment Agency v. Me.xvell, 

193 Cal. App.2d 414, 14 cal. Rptr. 170 (1961). 

SUbdivision (b). This subdivision permits the plaintiff, in allY 

case, to establish an early date of valuation by depositing probable just 

compensation pursuant to Chapter 1 (COIIIIIIenc1ng with Section 1268.01) of 

Title 7.1 of the Code of Civil Procedure. A date of valuation once 

established by such deposit is not subject to variance by allY of the 

circumstances mentioned in the follpwing subdivisioDS. Tbe date of the 

fUing of the complaint, rather than the date of the issuance of 8'!II!!M!U!, 

is used in determining the date of valuation. Code of CivU Procedure 

Section 1243 requires that all proceediDgs in eminent domain "be COIIIIenced 

by filing a complaint and iSsuing a. summons." Ord1nar1l,y the aates are 

the same, but this is not always the case. See Harrington v. Sul'!rior 

COUrt, 194 cal. 185, 228 Pac. 15 (1924). As the issuance of SUllllllODS is 

no longer essential to establish the court t S jurisdiction over the property 

(see Barril!jJton v. SUperior Court, supra)., the date of the t1l1ng of the 

COIIIpl.aint is a more appropriate date. 

Subdivision (c). SUbdivisions': fe)·.through (f) provide altel'll&tive 

dates of valuation for cases in which probable just compensation is not 

deposited. With respect to the phrase, "six-months from the date at the 

tiling of the complaint," ~ Of Civil Pro~dJlre Section 17(4) provides 
.-45-
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that, "!rhe word Imonth l meaLS a calendar month, unless otherwise expressed." 

For the method of resolving any difficul.ty arising :from months having an 

unequal number of days, see Messner v. SUperior COUrt, 101 cal,. App. 172, 

281 Pac. 503 (1929); Church Mfg. Co. v. SUperior Court, 79 cal. App-. 637, 

250 Pac. 705 (1926); Barbee v. Young, 79 Cal. App. ll9, 249 Pac. 15 (1926). 

With respect to the use of date of trial as the date of valuation, see 

3 NICHOlS, DilNEN'l! DOMAIN § 8.5[2](31 ed. 1963); 1 ORGEL, VAWATIOB tmIlBR 

THE lAW OF EMINENT ])(l(AIN § 21 (2d ed. 1953). 

SUbdivision (d). This subdivision establ1shes the pl'1ncipal. date of 

valuation for cases in which the date of valuation has not been established 

by deposit or probable Just ~llSation in acoordance with subdivision 

(b). The date specified is new to California practice and supersedes 

the fomer basic date of valuation (date of issuance of the SIlI!!l!!OIJII) 

and the alternate date (date of trial if the :Is sue of compensation 1& not 

tried within one year). 

SUbdivision (e). This subdivision retains the date specified in 

subdivision (d) as the date of val~tion in any case in which the delay 

in reaching trial is caused by the defendant •. This subdivision restates 

the effect of the proviso formerly contained in this section. 

Subdivision (f). This subdivision restates and contillUes in 

effect .. the substance of the proviso formerly contained in this section. 

Subdivision (g). Under the former language of this section, questions 

arose whether the origiDal. date of valuation or the date of the new 

trial should be employed in new trials in eminent dOllBin proceedings. 

The Supreme Court of California ult1lllately held that the date of the 

first trial, rather than the date of the new trial, should be used • 

. . . . , 
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People v. Murata, 55 Cal.2d 1, 357 p.2d 833 (1960). This subdivision 

reverses the result of that decision unless the date of valuation bas 

been established b,y the deposit of probable just compensation or the 

plaintiff depoSits the amount of the judsment in accordance with COde 

of Civil Procedure Section 1270.01. The subd:i.v1sion applies whether 

the new trial is granted b,y the trial court or by an appellate court, 

Subdivision (h)~ This subdiv1sioll is new and clarifies dec1s10J1al 

law. See City of Oakland v. Partridge, 214 Cal~ App.2d 196, 29 Cal. Rptr. 

388 (1963); People v. lucas, 155 Cal. App.2d 1, 317 P.2d 104 (1957); 

Atchison; T. &0 B.F.R •. R. v. Southern Pac. CO., 13 Cal. App.2d 505, 57 

P.2d 575 (1936). Compare RedeveJ.oi,ment Agency of the City of Santa KQn1ca 

v. ZJferman, 240 A.C.A. 70 (1966); People v. UUard, 219 Cal. App~2d 368, 

33 Cal. Rptr. J.89 (1964)J COUnty c£ l/)s Angeles v. Hoe, 138 Cal. App.2d 

74, 219 P.2d 98 (1955); City of Pasadenav. Union Trust Co., 138 Cal. 

App. 21 31 P. 2d 463 (1934).. See generally 4 NICHOIS, 1!IiINi!ilf.l' DCIfAIN § 12 at 
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3151 (3d ed. 1963); 1 ORGEL, VAWATION UNDER THE LAW OF EMINENT DafAIN 

§ 105 (2d ed. 1953); ANDERSON, CONSEQUENCE OF ANTIClPA'mJ) DIINl!iIfl' DafAIN 

PROCEEDINGS- IS LOSS OF VAWE A FACTOR, 5 SANTA CLARA tAWYm 35 (1964). 

For aDBJ.ogous provisions in other Jurisdictions, see Section 604, Penn

sylvania Eminent Domain Code (Act of June 22, 1964, P.L. 84); Mil. Stat. 

1962, Ch. 52, § 6. For proposed Federal legislation to the same effect, 

see Sections l02(a)(b)(l)(A) and l12(c)(2) of the "Fair COlDpeneation Act 

of 1965" as that act woul.d have been adopted by Senate B1ll 1201. 89th 

Cong. (1st Sess.). The method of proving value, including the IIBtters upon 

wbich an ellPertap1n1011 of' t:Aritet value I:IB¥ be based, is set forth ill 

Article 2 (COIIIIIencing with Section 810) of Division 7 of the Err1.dence Code. 

SUbdiv!f.ion (i). This subdivision retains. without change, an 

existing provision of Section 1249. 
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SEC. 4. Section 1249.1 of the Code of Civil Procedure is 

amended to read: 

1249.1. All improvements pertaining to the realty that 

are on the property at the time of the service of summons and 

which affect its value shall be considered in the assessment 01' 

compensation, damages and special benefits unless they are removed 

or destroyed before the earliest of the following times: 

(a) The time title to the property is taken by the plaintiff. 

(b) The time the possession of the property is taken by the 

plaintiff. 

(c) The time the defendant meve.-trem vacates the property in 

compliance with an order of possession. 

Cd) The time the defendant withdraws any portion of the amo. 
deposited under Chapter 1 (commencing with Section 1268.01), vacates 

the property, and notifies the plaintiff in writing of the vacation 

of the property. 

COmment. Section 1249.1 was add8d in 1~1 to specify & t1meiat 

which risk of loss of improvements should pass to the plaintiff and the 

times at which improvements upon the property sbauld be considered in 

determining value. See 3 CAL. lAW REVISIOII COll1J U, reI', •• IlEO,. &: S'l'UnICS, 

Reccmnenclation and Study Relating to ~ Posaess;\.cn and Passage of Title 

in EDinent Domain Proceedings at B-1, B-8, B-53 to 11-55 (1.961). The 

plaintiff !tay deposit probable just compensation pursuant to Cbapter 1. 

(commencing with Section 1268.01) whether or not possession of the property 

is taken prior to judgment. See the COmment to Cbapter 1.. As the defendant's 

vacation of the property after having withdraw the dep<lsit is sub-

stantially equivalent to his moving f'rcmthe property in compliance with 

an order for possession, such vacation vith no'.;ice to the condemnor is given 

the same effect under the section., -49-
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SEC. 5. Section 1253 of the Code of Civil Procedure is IIIlIended 

to read: 

1253. When payments have been made and the bond given, if the 

plaintiff elects to give one, as required by Sections 1251 and 1252, 

the court shall mke a final order of condE!lJlIl8tion, which shall des-

cribe the property cOlldemnoed, the estate or interest acquired therein, 

the purposes of such condemnation, and if possession is taken pursuant 

to Seeti8B--1243~!i-8!'-1254 Chapter 2 (COIDIIIencing with Section 1269.01) .. - .. 
or Chapter 3 (COIIII1encing with Sectio!! 1270.01) of Title 7.1 prior to 

the DBking and entry of the final order of condemnation, the date of 

such possession. For the purposes of this section, the date of possession 

shall be the date upon or after which the plaintiff is authorized by 

order of the court to take possession of the property. A certified 

copy of the order shall thereupon be recorded in the office of the 

recorder of the county in which the property is located. The title 

to the property described in the final order of condemnation vests 

in the plaintiff for the purposes described therein upon the date that 

a certified copy of the f'im1 order of condemnation is recorded in 

the office of' the recorder of the county. 

Comment. This section is amended to cbange the references to the 

appropriate statutory provisions., 
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SEC~ 6. Section 1255a of the Code of Civil Procedure is 

amended to read: 

1255a. (a) The plaintiff may abandon the proceeding at any 

time after the filing of the complaint and before the expiration of 

30 days after final judgment, by serving on defendants and filing in 

court a written notice of such abandonment t-aRR ::. Failure to ccmply with 

Section 1251 of this code shall constitute an ~lied abandonment of 

the proceeding. 

(b) The court may, upon motion made within 30 days after such 

abandonment, set aside the abandonment if it determines that the 

position of the moving party has been substantially changed to bis 

detriment in justifiable reliance upon the proceeding and such party 

cannot be restored to substantially the same position as if the 

proceeding had not been commenced. 

(c) upon the denial of a motion to set aside such abandonment 

or, if no such motion is filed, upon the expiration of the time 

:for :filing such a motion, on motion of any party, a j\ld8ment shall 

be entered dismissing the proceeding and awarding the defendants 

their costs and disbursemen'cs ;-wR~ek.!. ::lecoverable costs and diSburse

ments shall :i:nclude all necessary expenses incurred in preparing for 

trial and during trial MIo1..l. reasonable attorney fees actual1,y incurre:i, 
reasonable 

anN appraisal fees actuully incurred. These costs and disbursements, 

including expenses !lJld "*'1; .. ",, .. ., fees, may be t'la!:ll:ed in and by a cost bill, 

to be prepared, served, filed and taxed as in civil actions; provided, 

however, that upon judgment of dismissal on motion o:f plaintif:f, 

defelldants, and each of them, may file a cost bill within 30 days 

aftsr notice of entry of such judgment· f-i;ke.i;-sdtl-eesi;s-aaa 
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aiseaFsemeB~s-saall-B8~-iBelYAe-eKpeBse8-!Beti?~ea-iB-p~&p~ 

~8~-~~ial-waeFe-~ae-ae~i8B-is-aismi8sea-4Q-aaYS-8P-m8pe-ppi~ 

~8-~Re-~!me-se~-~8P-~ae-ppe~pial-e8B~epeBee-iB-~Re-ae~i8B-sr. 

i~-R8-ppe~~ial-e9BfepeRee-is-se~J-~Re-~tae-se~-~8P-~ae-~pial 

(d) If, after the plaintiff takes possession of or the defendant 

moves from the property sought to be condemned in compliance with 

an order of possession, the plaintiff abandons the proceeding as 

to such property or a portion thereof or it is determined that 

the plaintiff does not have authority to take such property or a 

portion thereof by eminent domain, the court shall order the 

plaintiff to deliver possession of such property or such portion 

thereof to the parties entitled to the possession thereof and 

shall make such provision as shall be just for the payment of 

damages arising out of the plaintiff's taking and use of the property 

and damages for any loss or impairment of value suffered by the land 

and improvements after the time the plaintiff took posseSSion of 

or the defendant moved from the property sought to be condemned in 

compliance with an order of possession, whichever is the earlier. 

Comment.. The purpose and effect of subdivision (c) is to recompense 

the defendant for all expenses necessarily incurred whenever the plaintiff 

faUs to carry an eminent demain' proceeding through to conclusion. Pacific 

Tel. & Tel. Co. v. Monolith Portland Cement Co., 234 CaJ.. App.2d 352, 44 

CaJ.. Rptr. 410 (1965); Oak Grove School Dist. v. City Title Ins. Co" 

217 Cal. App.2d 678, 32 Cal. Rptr. 288 (1963); Kern County v. Galatas, 200 

Cal. App.2d 353, 19 Cal. Rptr. 348 (1962). Reasonable attorney's fees 
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actually incurred thus ltay be recovered irreB]?ective of the time when 

the le!!$l services are rendered. Decoto School Dist. v. M. & S. Tile Co., 

225 Cal.. App.2d 310, 37 Cal.. Rptr. 225 (1.964). other reasonable and 

necessary expenses, including appraisers' fees, however, are subject to 

the proviso to the subdivision and may not be recovered if 

the action is dismissed 40 days or more prior to pre-trial or trial. 

Is. Mesa-Spring Valley School Dist. v. otsuka, 57 Cal..2d 309, 369 P.2d 7 

(1962). The changes to the subdivision provide a uniform rule for 

attorney fees and appraisal fees: to be rec'~vered, they must be reasonable 

and actually incurred. As to all expenses, the subdivision provides that 

if they are actually incurred, they may be recovered lfithout regard t:> the 

date that the proceeding is abandoned or dismissed. 

-53-
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SEC. 1. Section l255b of the Code of Civil Procedure is 

amended to read: 

1255b. (a) The compensation and damages awarded in an eminent 

domain proceeding shall draw lawful interest from the earliest of the 

following dates: 

(1) The date of the entry of judgment. 

(2) The date that ~ possession of the property seYgkt-te-ee 

eeRli_ea is taken or the damage thereto occurs. 

(3) The date after~hich the plaintiff may take possession of 

the property as stated in an order aatkeFisiRg--tke-plaiRtiif-te-take 

for possession. 

(4) As to any amount determined to be probable just compensation 

on motion of a defendant made under Section 1269.06, the twenty-first 

daY following the date of the order determining such amount. 

(b) If ~ after the date that interest begins to accrue ~ the 

defendant continues in actual possession of QF-Fese!vss-Fents,-issaes 

QRa-ppst!t;-tFQm the property or receives rents or other income 

attributable to the period after interest begins to accrue , the value 

of such possession and the net amount of such rents or other income , 

!luiag-tke-lledeEl.-tke-El.eieRalll'lt-eeRt:l:Baes-U-aetIi9.1-pesBesB:l:sa-s!' 

!'eeeivsB-saek-FeRts;-ieeaee-aaa-llFei:l:te. This subdivision shall not 

apply to interest accrued under Section 1269.06. 

(c) Interest, including interest accrued due to possession or 

damaging of the property by the plaintiff prior to the final order in 

condemnation, and any offset against interest as provided in subdivision 

(b), shall be assessed by the court rather than by jury. 
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fe~ l£l The compensation and damages aVlarded in an eminent 

domain proceeding shall cease to draw interest on the earliest of 

the following dates: 

(1) As to any amount deposited pursuant to Section 1243Y~ 

1268.01 , the date that such amount is withdrawn by the person entitled 

thereto y , or if not withdrawn, on the date that judgment is entered. 

(2) As to any amount deposited pursuant to Section 1269.06, 

the date of such deposit. 

fa~ ffi As to any amount paid into court pursuant to Section 

la,4 1270.01, the date of such payment. 

f3~~ As to any amount paid to the person entitled thereto, 

the date of such payment. 

f4} i2l If the full amount the defendant is then entitled to 

receive a~-tiRal~~-QQ~Q~iRQa-iR-tgQ-em!RQR~-QematB-FFQeeeQiRg ~ 

together with the full amount of the interest then due thereon ~ is 

paid into court for the defendant after entry of judgment, the date of 

such payment. 

Comment. In subdivision (a), paragraphs (2) and (3) are modified, 

without substantive change, to conform to usage throughout Title 7.1 

(commencing with Section 1268.01). Paragraph (4) is added to reflect the 

effect of Code of Civil Procedure Section 1269.06. 

Subdivision (b) is changed to clarify existing language. Under the 

subdivision, the plaintiff is entitled to offset against interest (1) the 

value of possession and (2) the net amount of rents or other income 

received, if such rents or income are attributable to the period after 

interest accrues. The last sentence of the subdivision is added to conform 

to Code of Civil Procedure Section 1269.06, 
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Subdivision (e) is added to clarify existing law and to specify that the 

court, rather than the jury, assesses interest, including interest 

constitutionally required as compensation for possession or damaging of 

property prior to conclusion of the eminent domain proceeding. The 

subdivision also clarifies existing law to specify that the amount of the 

offset against interest provided by Bubdivision (b) is cassessed by the court 

and to provide, in effect, that any evidence on that issue is to be heard.by 

the court, rather than the jury. 

Subdivision (d) is changed to make paragraphs (i) and (3) refer to the 

appropriate statutory provisions. Paragraph (2) has been added to conform 

to Code of Civil Procedure Section 1269.06, which permits the defendant, 

under certain circumstances, to obtain an order determdning probable just 

ccmpensation. 

--~ 
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SEC. 8. Section 1257 of the Code of Civil Procedure is 

amended to read: 

1257. hl The provisions of part two of this code, relative 

to new trials and appeals, except in so far as they are inconsistent 

with the provisions of this title, apply to the proceedings mentioned 

~ift~-9Re,-~Re-~la~Rtiff-sRal!-ge-eRtitlea-te-eRte,-iate,-impP9Ve, 

eRa-Rela-~essessieR-ef-tRe-~pepept~-SeY8Rt-te-ge-eeR4eaRei-{if 

Ret-a~-iR-~esGessieR~-a8-ppeviaei-iR-see~ieR-*W81Y9-RYR~-aaQ 

fifty-fe~,-aaQ-QeVe~e-~Re-same-te-tRe-p~!ie-QSe-iR-~Q98~ieRt--eRa 

Re-S9~ieR-fep-Rew-tpial-ep-a~eal-sRall,-a~ep-sReR-~ayaeRt-aai-f'liRa 

sRall-ge-P8t~ea-*e-~Re-pla'Rtiff • 

(b) In all cases where a new trial has been granted gpon the 

application of the defendant. and he has failed gpon such trial to 

obtain greater compensation than was allowed him upon the first 

trial. the costs of such new trial shall be taxed against him. 

Comment. The proviso to this section was added in 1877 in connection 

with related changes to Code of Civil Procedure Section 1254, which deals 

with possession after judgment or pending appeal. See Code Am. 1877-78, 

Ch. 651, p. 109, §§ 1-2. Various subsequent changes to Section 1254 have 

rendered the language of the proviso meaningless. The general provision as 

to fences and cattle-guards remains in Code of Civil Procedure Section 1251. 

Subdivision (b) is the same as Code of Oivil Procedure Section 1254(k) 

(repealed in this recommendation). 

·-57-



c 

c 

SEC. 9' Article 9 (commencing with Section 16425) is added 

to Chapter 2 of Part 2 of Division 4 of Title 2 of the Government 

Code, to read.: 

ARTICIE 9. CCI:tlOO7ATICI1 DEFCBITB FUND 

16425. Condemnation Deposits Fund 

16425. The Condemnation Deposits Fund in the Treasury is 

continued in existence. The fund consists of all money deposited 

in the Treasury under Title 7.1 (commencing with Sectfun 1268.01) of 

Part 3 of the Cade of Civil Procedure and all interest earned or 

other increment derived from its investment. The State Treasurer 

shall receive all such moneys, duly receipt for, and safely keep 

the same in the fund, and for such duty he is liable to the 

plaintiff in the eminent domain proceeding upon his official bond. 

comment. Sections 16425-16427 restate the substance of a portion 

of subdivision (h) and all of subdivisions (i) and (j) of Section 1254 of 

the Code of Civil Procedure. 
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16426. Investment of' fund 

16426. (a) Money in the Condemnation Deposits Fund may be 

invested and reinvested in any securities described in Section 

16430, Government Code, or deposited in banks as provided in 

Chapter 4 (commencing lfith Section 16500) of' Part 2 of' Division 4 

of' Title 2, Government Code. 

(b) The Pooled MOney Investment Board shall designate at 

least once a month the amount of' money available in the f'und f'or 

investment in securities or deposit in bank accounts, and the type 

of investment or deposit .and shall so arrange the investment or 

deposit program that funds will be available f'or the immediate 

pa~ent of' any court order or decree. Immediately ai'ter such 

designation the Treasurer shall invest or make deposits in bank 

accounts in accordance with the designations. For the purposes 

of this subdivision, a written determination signed by a majority 

of' the members of' the Pooled Money Investment Board shall be deemed 

to be the determination of the board. Members may authorize deputies 

to act f'or them f'or the purpose of' making determinations under tt.is 

section; 

Comment. See the CYmmBnt to Section 16425. 



c 
16427. Apportionment and disbursement of fund 

16427. Interest earned and other·1ncrement derived fram 

investments or deposits made pursuant to this article, atter deposit 

of money in the State Treasury, shall be deposited in the Condemnation 

Deposits Fund. Atter first deducting therefrom expenses incurred 

by the Treasurer in taking and making delivery of bonds or other 

securities under this article, the State Controller shall apportion 

as of June 30th and December 31st of each year the remainder of such 

interest earned or increment derived and deposited in the fund during 

the six calendar months ending with such dates. There shall be 

apportioned and paid to each plaintiff having a deposit in the fund 

during the six-month period for which an a:pportionment is made, an 

amount directly proportionate to the total deposits in the fund and 

the length of time such deposits remained therein. The state 

Treasurer shall payout the money deposited by a plaintiff in such 

manner and at such times as the court or a judge thereof may, by 

order or decree, direct. 

Comment. See the C=ent to Section 16425. 
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SEC. 10. Section 38090 of the Goverr:ment Code is amended 

to read: 

38090. The p!g8~-~e-e~eB8a~!eB-eF-8amages-aee~es-at-tAe 

ia~e-ef-tAe-epiep-a~~e!Bt!Bg-pefepeeB-~-tAe-8Piep-8ett!Bg-tAe 

ea~se-fep-tFial~--i8e-aet~~-val~e-ef-tRe-~pe~e~y-at-t8at-8a~ 

!s-tke-aeas~pe-ef-e~eBSat!eB-fep-~~e~y-aetaally-takeB-aBi 

tke-@a8!8-ef-~ges-ts-~pe~eptY-Bet-takeB-~t-lBd~!"Biy 

alfeetei. date of valuation in proceedings under this article 

sllall be determined in accordance with Section 1249 of the Code 

of Civil Procedure. In cases in which com,pew::ation is ascertained 

BY referees appointed pursuant to this article, the date of the 

filing of their report ld.th the court sllall be deemed the date 

of trial for the purpose of determining the date of valuation., 
4. 

Comment. This section of the Park and Playground Act of 1909 

(Government Code Sections 38000-38213) was enacted in 1913 (Stats. 1913, 

Gb. 246, p. 417, § 3). It has not been amended to conform to the various 

changes that have been made over the years in C~de of Civil Procedure Section 

1249, which specifies the date of valuation in eminent domain proceedings 

generally. The section is amended to conform, as near as may be, to the Code 

of Civil Procedure. 



c 
SEC. 11. Section 38091 of the Government Code is amended 

to read: 

38091. Improvements placed upon the property after 

;lIl<lle1lU81l the service of BUIIlmOns shall not.be included. in 

the aaaesBment of compensation or damages. 

Comment. This section of the Parks and Playgrounds Act of 1909 

(Government Code Sections 38000-38213) was enacted in 1913 (Stats. 1913, 

Ch. 246, p. 417, § 3). With respect to the construction of this section and 

related sections, see City of Los Angelesv. Glassell, 23 Cal. 44,262 

Pac. 1084 (1928). The section is amended to conform to Code of Civil 

Procedure Section 12~ which provides that improvements placed upon the 

property after the·service of summons shall not be included in the 

assessment of compensation of damages. 
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SEC. 12.. Section 4203 of the Streets and Highways Code is 

amended to read: 

4203- Fep-tBe-~~se-ef-asse8siBg-tke-eeapeB8atieB-aBa 

ilau.ges:r-oIIke-rigat-=kkenolle-saail.-lIe-ae.eua-oIIe-kave-aeenea-a4; 

~ke-tia4;e-ef-Qe-iss1i8Bee-ef-s1i!Elll9Bs7-aM-Qe-ae4;liail-val1ie-aoll 

oIIk&t-tia~e-~-lIe-4;Be-meaS1iR-ef-e~eBsaollieB-feF-a:l:l-,~ .. y 

'e-lie-ae~-~"1-aK-tise-Qe-£asis-ef-aui8ge8-te-,",eFoIIy 

Beoll-ile4;uil.y-~&keB-lI1i'i-iB;jui91is:ly-affe"ea:r-il.B-ail.';eases-wkelFe 

81iek-&8Hage8-an-a:l:l8Wea-l!y-tke-'FevisieBs-ef-oIIkis-J8~.--1f7 

kewevell':r-a-JteUeB-oIIe-sd-=kke-aetieB-feF-uiail-is';B8t-.aae-wUku 

eBe-yeall'-afte!!'-tke-tiate-ef-tke-isS1iBBee-ef-4;Be-s¥EseBs-iB-~ke 

The date of valuation in proceedings under Cbapterlil 7. . . •.. 

through 10 of this part shall be determined in accordance with 

Section 1249 of the Code of Civil Procedure. In cases in which 

cosPensation is ascertained by referees appointed pursuant to 

this chapter, the date of the filing of their report with the 

court shall be deemed the date of trial for the JIUlPOse of deter

mining the date of valuation. 

Comment. This section of the Street Opening Act of 1903 (Streets and 

Highways Code Sections 4000-4443) derives fram an enactment of 1909 (Stats. 

1909, en. 684, p. 1038, § 5). The section is intended to accord, as near 

as may be, with Code of Civil Procedure Secti~n 1249, which specifies the 
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date of valuation for condemnation proceedings generally. See City of 

Las Angeles v. Oliver, 102 Cal. App. 299, 283 Pac. 298 (1930); City of 

Las Angeles v. Morris, 74 Cal. App. 473, 241 Pac. 409 (1925). The section 

is amended to accord with amendments of Code of Civil Procedure Section 1249. 
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SEC. 13. Section 4204 of the Streets and Highways Code is 

amended to read: 

4204. No improvements placed upon the property p'8Jeseil-ilie 

ee-48keB, subsequent to the ilailie-at-wk!eB-tRe-F!8kt-~-ee"'Bea-

41ileB-au.-il8IBgee-kae-assnsil,. service of SUlIImOns shall be 

included in the assessment of compensation or damages. 

Comment. This section of the Street Opening Act of 1903 (Streets and 

Highways Code Sections 4000-4443) is amended to conform to Code of Civil 

Procedure Section 1249, which provides that improvements placed upon the 

property after the sel"Vice of summons shall no·~ be included in the assess

ment of compensation or damages. 

-------< 
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. 

SIt. 11. ;action 124.3.4 of the Code of Civil Procec:llue 1s repealed. 

COIIIIItnt.. Sectioo. 124.3'; is superseded by Code of Civil Px'll.dure 

Sect10D8 1269.01., 1269.02, 1269.0.3. and 1269.06. 
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sa::~ 15· gection 124305 o£ the Code of Civil. Proeedure is ~aled. 

\ ' 
"1243.5 •. 

c 

c 
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Comment. Section 1243.5 is superseded by Chapter 1 (commencing With 

Section 1268.01) and Chapter 2 (commencing with Section 1269.01) o£ Title 

7.1 of Part 3 of the Code of Civil Procedure. The provisions relating to 

the deposit are superseded by provisions contained in Chapter 1; the 

provisions relating to so order for possession prior to judgment are 

s~perseded by provisions contained in Chapter 2. 

The disposition of the various provisions of Section 1243.5 is indicated 

below: 

Section 1243.5 

Subdivision (a) - first sentence --------

- second sentence -------

- third sentence --------

Subdivision (b) - first sentence --------

- sec~nd sentence -------

Subdivision (c) ------------------------

Subdivision (d) ------------------------

Subdivision (e) ------------------------

SubdiviSion (f) -------------------------
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1268.01(ar 

1268.01(c) 

1269.01(b), 1269.02(b), 
1269.03(b) 

1269.o1(b)( sellond 
sentence) 

1269.02(b) (second 
sentence) 

1269.03(d) 

1269.01(c), 1269~02(c), 
1269.03(e) 

1269.04 

1268.02 

1268.09 

1269.07 

--~ 
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SEC, section 1243.6 of the COde of Civil Procedure is repealed. 

, ,1243.6. 

CClllllllett • 

Code of CivU Procedure. 

r 
'--

c 
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sm, l1 ection 1243.7 of the Code of Civil Procedure is repealed., 

, 1:zn.~. 
':" ,(a) At an~" tio .. aft~ mon.,y r.a. 

~ .... deposited.. ,: "" jll'o-.';ded in Set!"", 
':"\ 1243.5, the ;x:tty ",hose p-opel't)l (If 

mtutat b p'~IJ~~m il o£.bg :.tke." .. ~, :.~ 
mil)' "P~, ro tfu, COl. 'rt, 1" tlle IM""" 
bereinafter ~i'ov;";hd, for the wltbOr:. ~r.J 
of all Ill" InY po11:on of I"~ "",WI,t cCo 
pcsltod Ern hI4 PfO';e.-'y or p,r<>;>:dJ' mt ... 
est. Undtt such appii<»1b>n. the court ,h.:J 
o>rdu !hat portl"" of the "me",,' al':'U.;I 
fur, wblclt u.., Wi"",,! is • .,.uld 10 with. 
draw """"" the prow;';"". 0': chis ..al"", 
(0 ,be poid to • ...d, _ppikant ftcr~ the 
money dCp<l$iwf in <X'hnectian with .ad> 
proputy or ptIlpttty intereot. ". 

(b) If the UlUl """' .... , ..... gM 10 ~, 
witbokawn f'I'los" to judpmt ..,..~ ,Il:c 
lImOWIt d the origimd dcJ>cw't, each' ap
plicant. hd-. any of ""ch ox .... i, ,'lith· 
drawn, .!tall lilt an .. "da1aking eUQ.lted 
by'''''' or mo<;< aulli.:U1l1 S<lretMi "Pl":wd 
by the O()'.lrr teo the .ffeet that they .... 
boimd to th. pt.inlilf in dooble I."" .""""" 
of ",ch cu ... for tl1¢ .... we" t.f my amO':m' 
withdrawn by the appliQltt .hat ....,.td. 
,he """""" to wbleb the appIitaDt .. m· 
~~1t<I .. /lruolly determined in the tm!.~ "It 
dom.oin ,E"odi.-.g, t<>g.th.r will> kga~ 
in,.,...., ''''''' the dote of its wlthd ... "",I. 

If there i. more than OI1e appllc:Mt iM 
the tor.td ... ,,"",. -Jtht to be .,itbclra ... ,. 
exueds the am .... "t ot,l-. .. original dtpo<lr, 
the applicaata, ill- Iie:. t>f filing uparOl. 
undortalW.gs, m~)' jcintly file an und.rtlIk. 
ing executed by lwo ~o ,,,.,..., ... IS""',-, 
ouretieo apptw«! by the court to the .f£ect 
that til." ate!:>oun<t to tlu plaintiff i,. 
double ,be, amoUn, of su.. .... exress r", I: .... 
rerum. of any om"""C wirhdrawn by the 
"P;>licanr< :hat e"".eds the ........,.t 10 
whkh' the appIi......"ts ar. ""titled "" Iinally 
determitted in the "",,,,.,,t dam.i. prt
~ together wid> 1<;;(111 inI ... "", (rt''''' 
th~ .... te <>l it< wiL'>dn.waL 

If the unde",al(ing WIlIir,.! 1:;1' mi. sub
division is e~ ~ f Q~ ::dr~~:1tl!d SU!'ety 
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insura', the und""taldng ;. suflid ... t in 
IItIOUDt if the """'I)' .. bound only 10 the 
extent that lhe aIIIOunt ;sought til he with. 
drawn """"ods the amount otigi...uy do. 
positod. 

The ptaintilE may <0 ...... ' to an UJ>der. 
taking Iba! is k.. than the omount .... 
quired und ... tbio subdivis1oD. 

1£ th~ undertaking is ex"""tcd by ... 
admitted ....... ty ih ...... , the "Pplic.ant iiliDg 
the undutak;rlg ;. _id'" to .ecov .. th~ 
pumiwn paid £oJ: tIM: ,,~. b .. , not 
to euecd :z perunt of the ~. valUe of the 
1Ul<lertaldng. as' a part of the reawuable 
~ in the eminent damain procu4ing. 

( e) The application .hall be m.de by 
alfidavit wherein the applicaDt shall &et 
forth his interC£t in the, property and re' 
quat withdrawal of a otated amount. The 
applicUlt ohall """'e a copy of the appij· 
calion on the plaintiff' and no withdnwal 
shall be ""Me until at least' . 20 day. 
ali... tu<h tcrVice of the applieation. or 
tmtil the time for all objeaiona has expired, 
whkbclier ;. later. 

(d) Within.the 2O-day period, the plain. 
till .... y ob~ to sud! withdrawal by 61ina. 
an ob~ lheroto in ctIUtt 0>;1 th. 
ground that ~" undertaldng .hcmId he ~ 
or.hat the amount of. OC' the suretieo upotl, 
soch aJI undertaking are inouli'icicnt. 

Cc) Witt,in ';;"; the 2O-cIay period, the 
plaintilf may object to ~.,.h withdrawal by 
hUng an objection.: /; thorelo in court on 
the ';;-. ground that orner pcrsor.! arc 
known or beb£ved to have interests in the 
property. In thiI even~ eM: p!aintilf .hal! 
attempt to per.sonally retve on s"ch other 

. person. a notia to su<h petsoo. that th~ 
may ap~.r within ~: 10 days after oueh 
service and object to auch withclra'Mil. and 
that failure to appear will result in the: 
-'_ of any right to such am(\unt with. 
drawn or fwtl!er right. against the plain. 
tif to the _ent of tbe sum withdrawn_ 
The p1aintHf shan oute ill.:.'.' I """" 0b
jection the names and Iaat known addr_ 
of other peroons known at beJieyod to 
have an interest 1n the propcny. whether 
or nat it h"" been able to serve thom with 
tueh notice and the date of such service. 
If the plaintiff in ill obltdion nports to 
the (;Wrt that it is wahle to pcraonally 
serve persons known or believed to have 

~~ ~ ~r'::~.l!l!;t~ t 
withdrawn until the applicant cause. such 
pcnona.llCR'ice tD be iDade. 

(I) If IIIch pcrlOlllllO aerved appw- and 
object to the withdrawal, or if die plain. 
ti/f 110 reqvats, the court .&all themJJ)O!I 

. bold .. hearing after notic:e thereof to all 
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all :in s"trike-aut. 
type 

CQIIIllem. This section is superseded by Chapter 1 (comnencing with 

Section 1268.01) o.f Title 7.1 of Part :3 of the Coda o.f Civil Procedure. 
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The disposition of the various provisions of Section 1243.7 is indicated 

below. 

Section 1243.7 Recommended Legislation 

Subdivision (a) - first sentence 

- second sentence -------

Subdivision (b) -----------------------__ 

Subdivision (c) - first sentence --------

- second sentence -------

Subdivision (d) ----------------------__ _ 

Subdivision (e) --------------- _________ _ 

SubdiviSion (f) --------------------____ _ 

Subdivision (g) -----------------_______ _ 

Subdivision (h) ------------------------_ 
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1268.04 

1268.05(a) 

1268.06 

1268.04 

1268.04 
1268.05(b) 

1268.05(c) 

1268.05(d) 

1268.05{e) 

1268.07 

1268.08 

---------------- - - -------
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SEC. lB. 1ection 1951: of the Code of Civil Procedure is repealed. 
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, (f) The defendant, who is entitled Ie 
the money paid into call't for .him upon 
any judgment. shan be enrit'e9~ demand 
and m:dve the . fuJI amoomt of 1M 
indgmft>t at any time there.fcc< upOft 0b
taining an order therefor frDm the C<)Urt. 

.", The court. or a judge thereof, upon 
application '. by such defendant, '~." 
ahaIl order and direct that the money ... 
paid into court for him be delivered to him 
UpOft hia 'ling z aatisfaction of the judg
ment, or llpon 1m filing • receipt thUcfor. 
and an aMndonment 01 all defenoes Ie die 
action or proceeding, eacopt u to the 
aJQOWIt of damages that he may be enrided 
to in the event that • new trial" is 
sranced. 'A payment to • defcndailt. u 
aforcaid, shall be held to be an abandcn· 
ment by tuch defClldant of all defenses 
in~ by him. eueptinl hia claim fat 
greater compensation. , 

..J~t~ e",:Y..:;::r ~.:':i.i% 
be iI eadded .. finIIIly detennined ill the 
__ domain proceeding sbaII be poit:I 
without intercsc to the parl)/ entiIlecI dJere· 
to, and the court in which the emi_ 

docuiD pro "'g io ~ IhaII _ . 
iudgmtDi rheretor agaiiut oudi perty. . 
- (h) The payment of the money into ' 
eowt, u hereinbefore provided for, than 
not discharge the p/aintiJr from Jiab,lity to 
keep the Aid fund full and widIout 
diminution; but such IIICMf altai! be and 
remaiD. u to all accidents, ~ or 
other contingencies (u between the parae. 
to the proceedingJ). at the risk Of the 
plaitltif, and shaii so remaia until the 
amount of the compcnaation or damages i& 
WIly settled by judicial determination, 
and until the court: .. 1IIIU'<h tbe money, or 
such part tbeuoI u shan be deccrmined 
upon, to the defendant, and until b. it 
l~ or re~ by rule of court 
to take it. If, for any reuon, the money 
shall at any tim. 'be lost, 01' otherariae 
abottacted or ~"' ... through no fauk 
of the defendant, the court oball require 

~
e aintiJf to make and keep the sum 

. at all times until the litigation iI 
brQU2bt to an end, and W1t11 paid 

over Ott made payable to the defendant by 
order of ;ourt. as above provided " '. The 
court ',' oIWl order the money. to be 
depoIitetfin the State Treaswy,i~1·.w.. 
the pIoIntiJf hqIIeOtI the _ to crder 
4epooic m the county tr-,.. in wbidt 
cae .... _ oboII crder ~ ill the 
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comment. The disposition of the provisions of Section 1954 is 

indicated below. 

Section 1954 Recommended Legislation 

Subdivision (a) ------------------------

SubdiVision (b) ------------------------

Subdivision (c) ------------------------

Subdivision (d) ------------------------

Subdivision (e) ------------------------

Subdivision (f) ------------------------

Subdivision (g) -------------------------

Subdivision (h) - first three sentences -

- remainder -------------

Subdivisions (i) and (j) 

Subdivision (k) -------------------------
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1270.01 

1270.02 

1270.03 

1270.04 

1270.06 

1270.05 

1270.08 

Government Code 
§§ 16425-16427 

Governmen'; Code 
§§ 16425-..6427 

1257(b) 
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SEC. 18. This act shall become operative only if Senate 

Constitutional Amendment No. _ of the 1967 Regular Session 

of the Legislature is approved by the vote of the electors, and 

in such case this act shall become operative on January 1, 19$. 

Comment. There is some doubt whether the right to take possession 

of property prior to judgment can be extended to persons and for purposes 

not listed in Section 14, Article I, of the California Constitution. The 

Constitutional Amendment referred to in Section 14 of this act would make 

it clear that the Legislature may by statute extend this right to addi-

tional persons and for additional purposes. The recommended legislation 

would become effective only if the recOII!IIIellded Constitutional Amendment 

.,- is adopted by the people. 
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PROPOSED CONSTITUTIONAL AMENDMENT 

A resolution to propose to the people of the State of California an 

amendment to the Constitution of the State by amending Section 14 

of Article I thereof, relating to eminent damain. 

Resolved by the Senate, the AssemblY concurring, That the Legislature 

of the State of California at its 1969 Regular Session commencing on the 

____ day of January, 1969, two-thirds of the IT£mbers elected to each of 

the two houses of the Legislature voting therefor, hereby proposes to the 

people of the State of California that the Constitutuon of the State be 

amended by amending Section 14 of Article I thereof, to read: 

SEC. 14. i!:l Private property Shall no"t lle "taKen or aamagE'lI 

for public use without just compensation having first been made to, 

or paid into court for, the owner. Subject to the provisions of 

Section 238 of Article XII, jUst compensation shall be assessed 

in a court of record as in other civil cases and, unless a jury 

is waived, shall be determined by jury. ,.-9.e.e.-e.9- .. 1gll."t-9f-waY-Hl!· 

aema1e._e .. e~gll.t_ey_tRe_state;_9 .. _a_eeRBty~_e .. _a_~e.!@1~sl_ee~eFst!esT 
-79-



61i ell. - R9M.€e- t9-"\;ke- e"\;ke F- r:SFt ;l.e6-S6-tke- €91iFt-lmY-l?:-eS€F;I. Be; 

al~e~-~ke-~e1iBt-9f-s1i€k~see1iF;itY-8~-Fe~1i;i:-ea-;iR-61ieR-~9eeea;iB@B~ 

(b) In any proceeding in eminent domain brought by the State 

or a county, city, district, or other public entity to acquire any 

lands to be used for reservoir purposes or any right of ~y, whether 

a fee or-other interest be scught, the plaintiff may take possession 

and use of the property or property interest following commencement 

of the proceeding and prior to the final judgment. Before possession 
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or use is taken, the plaintiff shall deposit probable just compensa

tion in accordance with subsection (d). 

(c) With respect to all other proceedings in eminent domain, 

the Legislature may specify and classify the entities or persons 

by which, the public pUrposes for which, and the manner in and 

time at which, possession or use of the property may be taken 

following conmencement of the proceeding and prior to final 

judgment. 

(d) Before possession or use of property is taken, just 

compensation shall have first been made to the owner or the 

plaintiff shall deposit such amount of money as the court determines 

to be the probable just compensation to be made for the property 

and any damage incident to the taking. The money so deposited 

shall be available imn:ediately to the person or persons the court 

determines to be entitled thereto and may be withdrawn in accordance 

with such procedure and upon such security as the Legislature may 

prescribe. 

~e-tak!Bg-ef-~=~vate-~Fe~eFtJ-fep-a-=a~lreaa-~B-ey-e~eAS-SF 

eleetF!e-~ewep-fer-legg~Bg-eF-laBeeF~Bg-p~~eses-saall-ee-aee~ea-a 

~akiBg-feF-a-p~e~~e-~se;-aBa-aBy-peFsea;-f~Pffi;-€eSpaBY-eF-e9~BFa

~~9B-~kiag-ppivate-p=epe=~y-~~er-tae-law-ef-e5~Beat-aeE6!B-feF 

s~ek-p~~6Bes-BP~1l-tkeFe~pea-aa~-~kere6y-~eee5e-a-eeREeB-eaFF~sF~ 
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