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Memorandum 66-18 

Subject: Study 44 - The Fictitious Name Statute 

Attached to this memorandum are two copies of a Tentative Recommendation 

relating to the Fictitious Name Statute. This tentative recommendation is 

designed to carry out the general policy decisions made at the April meeting. 

Please mark any revisions you believe should be made on one copy and return 

it to the staff at the May meeting. 

Please read the prelminary portion of the tentative recommendation for 

a statement of the important changes to be made in existing law. 

At the meeting, we plan to go through the proposed legislation section 

by section. 

Note that we propose that the Fictitious Name Statute be moved to 

Part 3 ("Representations to the Public") of Division 7 ("General Business 

Regulations") of the Business and Professions Code. 

Section 8 has been included in the proposed legislation in accordance 

with the suggestion made at the last meeting. However, the staff recOlrJllends 

that this provision be cmitted from the statute. The provision unduly 

complicates the act and does not appear to be necessary. Since the 

operative date of the act w:lUld be deferred until January 1, 1968, it 

appears that persons would be given a reasonable time in which to acquaint 

themselves with the new law. Persons who would be required to comply with 

this act are in no different position than millions of other persons who 

must comply with other acts that do not even have a deferred operative date. 

Furthermore, few persons who do not know of the existence of the new le,w 

by its operative date are lil,ely to learn of i~s existence during the 

following year. 

Respectfully submitted, 

John L. Reeve 
Junior C~unsel 
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Revised April 27, 1966 

IElHATIVE F£CCJ.!ImtDfl.TICIl 

of the 

CALIF08nm IAW REVISIOn cnlaSSIOl] 

relating to 

THE FICTITIOUS NAME STATUTE 

The Fictitious Name Statute--Civil Code Sections 2466-2471--provides 

that every person or partnership transacting business in a fictitious name, 

or a designation not showing the names of the persons interested as partners 

in the business, must file a certificate with the clerk of the county in 

lmich the principal place of business is located and must subsequently have 

the certificate published in a newspaper once a week for four successive 

lfeeks. The certificate must S!l~lf the name and place of residence of the 

person or partners transacting business in the fictitious name. A new 

certificate must be filed and published on each change in the membership 

of such a partnership. The county clerk is required to record the 

information contained in the certificates filed with him in a register 

maintained for that purpose. If a person fails to file and publish a 

certificate of fictitious name as required by the statute, he may not 

maintain any action on a contract made or a transaction had in a fictitious 

name until the fictitious name certificate has been filed and published.* 

The courts have said that the purpose of the Fictitious Name Statute 

is to prevent fraudulent trading by providing a source--the county clerk's 

*Compliance with the Fictitious Name Statute is a prerequisite to obtaining 
a license as a real estate brol,er or salesman (Business and Professions 
Code Section 10159.5), mineral, oil, and gas broker or salesman (Business 
and Professions Code Section 10522.5), or checl. seller and casher 
(Financial Code Section 12300.2). 
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register--fram which persons can learn with wham they are trading. There 

are, h0l1ever, several deficiencies in the statute that prevent it fram 

fully serving the purpose for which it was created. To remedy these 

deficiencies, the Commission recommends a revision (discussed in detail 

below) of the statute that will (1) make its proVisions applicable to all 

persons doing business in the state under fictitious names, (2) make 

compliance with the statute less onerous to businesses that are .subject to 

its terms, (3) provide a meaningful sanction for noncompliance with the 

statute, (4) make the registered information concerning fictitious names more 

accessible to the public, and (5) facilitate the administration of the statute 

by the public officials who are concerned therewith. 

Persons subject to the act 

The existing California law does not app~ to.all persons doing business 

in California under a fictitious name. Civil Code Section 2467 expressly 

exempts commercial and banking partnerships which are established and 

transacting businesB in a place without the United States, and the courts 

have construed the filing requirements of the act to exempt any person who 

does not maintain a place of business within the state. Moon v. Martin, 

185 Cal. 361, 197 Pac, 77 (1921). 

The Commission recommends elimination of the provision that excuses 

cammercial and banking partnerships, whiCh are established and transacting 

business in a place without the United States, from filing fictitious name 

certificates. This provision was enacted in 1872 and has remained in the 

code since that time with only a minor modification in 1873. It was 

based on a similar prOVision of the flew York lal1. See the llote to Section 

2467 in 2 HAloIMOND & BURCH, CAL. CIVIL CODE ANNO'l'ATED 109 (1872). 

-2-



The reference to banking partnerships is now obsolete since only a 

corporation may carry on the business of banking in California. CAL; 

FIN. CODE § 102. Foreign camnercial partnerships should be required to 

comply with the Fictitious Name Statute since persons in California normally 

would have a more difficult time obtaining information concerning foreign 

partnerships than in obtaining information concerning local business 

enterprises. Since both foreign and domestic business enterprises would 

be treated equally, there would be no disc~ination against foreign commerce. 

only a few states have a similar provision and New York no longer has such 

an exception. See N.Y. PENAL CODE § 440. 

The Commission also recommends extending the Ficititious Name Statute 

to cover persons who are doing business in California but who do not have 

an established place of business within the state, The need for California 

residents to be able to discover the identity of such persons seems at 

least as great, if not greater, as is the need to be able to discover the 

identity of persons doing bUSiness from a fixed location within the state. 

Publication and filing requirements 

The existing California law requires a person Wbo is subject to its 

terms to file a fictitious name certificate with the county clerk of the 

county in which he maintains his prinCipal place of business. Thereafter, 

he must publish the certificate in a newspaper once a week for four 

successive weeks. 

The publication requirement is unduly burdensome and expensive. This 

is particularly true for large partnerships and associations (which are 

treated as partnerships for liability purposes) whose· membership changes 

fre~uently, for the filing and publication requirements must be met each 

time the membership of the organization changes. 
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Since the fictitious name certificate must be filed with the county 

clerk and maintained by him in a fictitious name register, no purpose is 

served by the publication re~uirement that can justify the expense of 

publication. Many credit agencies that make extensive use of the fictitious 

name certificates have informed the Commission that they do not feel that 

the publication re~uirement serves a useful purpose. Similar reports have been 

received from various public officials whose agencies fre~uently use the 

fictitious name registers for investigative purposes. Accordingly, the 

Commission recommends that the publication re~uirement be eliminated. 

The Commission recommends that the statute require the filing of a 

fictitious name certificate with the Secretary of State as well as with the 

county clerk in the county of the person's principal place of business. 

There is precedent in other jurisdictions for this type of dual filing 

requirement. The filing with the Secretary of State will make it easier for 

persons outside California and persons in counties other than the county 

of the principal place of business to obtain the information contained in 

the fictitious name certificates. Retaining the filing on the county level 

will continue to facilitate use of the fictitious name registers by the 

persons who use them the most. 

If a person does not have a place of business within this state, he 

should be re~uired to file his certificate only with the Secretary of State. 

Under present law, the statute does not apply to persons who do not have a 

place of business within the state. Moon v. Martin, 185 Cal. 361, 197 Pac. 

77 (1921). The requirement of filing with the Secretary of State will end the 

exemption now provided to such persons, and will thus enable California 

residents to determine the identity of all persons doing business in 

California under fictitious names. 
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Sanctions for noncompliance 

Under existing California law, the only sanction for failing to file 

a certificate of fictitious name as required by the statute is that no 

action may be "maintained" on a contract made or a transaction had in a 

fictitious name until the fictitious name certificate has been filed 

and published. The courts have interpreted this sanction to mean that 

such an action may be commenced even if no fictitious name certificate 

has been filed and published; but, if the defendant objects to the failure 

to comply with the Fictitious Name Statute, the action will be abated 

until the certificate has been filed and published. If the defendant 

fails to object either by answer or by demurrer, his objection is waived 

and the action may proceed despite the plaintiff's failure to comply 

with the statute. 

The sanction now provided for failure to file a fictitious name 

certificate fails to assure that information as to the identity of a 

person using a fictitious name will be ayailable in the type of case where 

it is most needed, i.e., where a person has a claim against a person or 

firm transacting business in a fictitious name and needs to know who the 

person or persons are who transact business under that fictitious name. 

Accordingly, the Commission recOllllllends the repeal of the sanction 

nOI~ provided. Instead, the Commission recommends that it a judgment is 

recovered against a person who had not filed a fictitious name certificate 

before the commencement of the action, the party recovering the judgment 

should be permitted to recover, in addition to the relief granted in the 

judgment, a civil penalty measured by the actual damages he has sustained 

as a result of the failure to file the certificate or $100, whichever is 

greater. Under the Commission's recommendation, a person would be permitted 
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to file his fictitious name certificate at any time but if the certificate 

were not filed before the institution of an action against the person, 

the sanction would apply in appropriate cases. A partnership or cerporation 

would be required to file a ne\'! certificate upon a change in the members 

or officers listed in its certificate and it would have 30 days in which to 

file a new certificate without being subject to the penalty. 

The penalty provided should not be recoverable in small claims actions. 

The penalty is intended to be an addition to relief that would otherwise 

be sought and is not intended to provide an independent incentive to 

litigate claims. Because of the insignificant sums that are recoverable 

in small claims actions, however, the recovery of the penalty would frequently 

be the principal incentive for ligitation in that forum if the statute 

permitted such recovery. 

Maintenance of fictitious name records 

At the present time, the county clerks' records contain thousands of 

obsolete fictitious name certificates. In the future the number of obsolete 

certificates will increase for the existing statute provides no system 

for eliminating the obsolete records. In 1965, the county clerks introduced 

a bill in the Legislature that I{ould have permitted them to destroy obsolete 

fictitious name certificates. The bill received favorable action from both 

the original Assembly and Senate committees to which it was referred, but 

the bill was Sidetracked when combined with several other bills relating 

to fees. 

The Commission has concluded that provision should be made for deter

mining when a fictitious name certificate becomes obsolete and for destroying 



or otherwise removing the obsolete certificates from the files of the 

Secretary of State and the county clerks. Accordingly, the C~ission 

recommends that a fictitious name certificate should expire after ten years. 

At any time before the expiration of a fictitious name certificate, a 

person would be permitt~d to file a new certificate that would supersede the 

earlier certificate. He also "ould be permitted to file a certificate of 

abandonment of the use of a fictitious name. flfter a ficti ti;)us name 

certificate has expired or has been superseded, or after a certificate of 

abandonment of use of a fictitioQS name has been filed, the Secretary of 

State and the county clerk ~7ould be permitted to destroy or otherwise 

remove the fictitious name certificate from their files. A record of the 

destroyed certificate w:>uld still be available in the fictitious name 

registers and the Secretary of State and the county clerks would be required 

to enter the fact of expiration, supersession, or abandonment in the 

register. 

Effective date 

The Commission rec~ends that the operative date of its proposed 

statute be deferred until January 1, 1968, to permit those persons who must 

comply with it a reasonable time in which to familiari~e themselves with 

the new requirements. However, a person would be permitted to file a 

certificate in con:pliance with the new act at any time after the effective 

date of the act and the certificate so filed liOuld be deemed to have been 

filed on January 1, 1968. 

It should be noted that the effective date of an act normally is 91 

days after the adjournment of the Legislature that passed the act; the 

operative date of an act is the date on which the act ~7i' 1 begin to be 

applied to and enforced against the persons to whom the lato7 applies. 

-7-



The C:JlUIlission also rec:JIrJIlends that an individual, partnership or 

corporation that is in ccmpliance with Civil Code Sectbns 2466-2471 

on January 1, 1968, be deemed to be in' compliance vith the, ne,/ 

provisions until the earlier o~ the ~ollowing dates: (1) December 31, 

1968, or (2) in the case o~ a partnership, until 30 days a~ter a change 

in the membership thereof, or (3) in the case of a corporation, until 30 days 

after a change of president, vice president, secretary, or assistant secretary, 

if any, of the corporati:Jn. Although an individual, partnership, or 

corporation would have to file a ne>l certificate by the earlier of the 

above dates, it could voluntarily comply with the new requirements at any 

time after the effective date o~ the act. 

Recodification of statute 

The provisions governing the use of fictitious names are a type of 

business regulation and are somewhat analogous to licensing provisions. The 

present location of the Fictitious Name Statuce in the Civil Code in the 

Title on "Partnerships· under the Part dealing >lith "Obligations Arising From 

Particular TrcnsactisnG" is an . inappropriate location for this statute. The 

Fictitious Name Statute deals ,deh corporati:ms and individuals as well as 

with partnerships. Furthermore, the sections governing partnerships which 

were once located in the Civil C:Jde are now mostly located in other codes. 

The CcuJIlission recommends that the provisions dealing with fictitious names 

be moved to Part 3 of Division 7 of the Business and Professions Code which 

prescribes "General BL1.siness ReGulations" relating to "Representations to 

the PUblic." Sections 2466-2471 of the Civil C:Jde which now govern the use 

of fictitious names would be superseded and should be repealed. 
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Miscellaneous revisions 

In addition to the changes discussed above, the Commission ~ecommendB 

several other technical, nonsubstantive changes in the interest of clarity. 

These changes are indicated in the Comments to the statutory provisions that 

follow this recommendation. 

The Commission's recommendations would be effectuated by the enactment 

of the following measure: 
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.An act to ~pe~!.."~h-,?~!~!..;;o-.i~=~nc:tP:ILwith Section 2466) of Title 10 

of Part 4 of Division 3 of the Civil Code and to add Chapter 5 . 

(cOllDllencing with Section 17900) to Part 3 o:£' Division 7 of, and 

to amend Sections 10159.5 and 10522.5 of, ~he Business and 

Professions Code and to amend Section 26848 of, and to add Section 

12193.5 to, the Government Code and to amend Section 12300.2 of the 

Financial Code, relating to fictitious names. 

The people of the State of California to enfct as follows: 

SECTION 1. Chapter 2 (CODme!lcing with Section 2466) of Title 

10 of Part 4 of Division 3 of the Civil Code is repealed. 

Camnent. This chapter, consisting of Sections 2466-2471, is superseded 

by Cha1;>ter 5 (commencing with Section 17900) of Part 3 of Division 7 of the 

Business and Professions Code (added in this tentative rec~ndation). 

Note. The ,sections to be :repealed read as follows: 

§ 2466. [User of :fictitious name to :file and publish CertmeaW 
Contents: Aflldavit of publicIltlon.l Exce~ as otherwise pre
vided in the next section ~ery person transae inlt business ie. tl,o' 
, State undor a ictitious name and every pa ,ership transacting 
busines., in this State unaer " fictitious nam~, or a designation 

_, not showing the names of the persons interested as partners in 
such business, must filo with tho clerk of the OOWlty in which his 
or its principal place of business i. situated, a certificate sub
scribed and acknowledged in the manner provided in Section 2468 
of the Civil Code, stating that name in full and the place of resi· 
dcnco ofsueh person and stating the names in full of all the mem
bers of suoh partnership and their places of r~idenee. 

Such subscribed and acknowledged eortifioate mu.t be published 
su]""qucnt to tIle :filing thereof with the county clerk pursuant 
to Govcrnm<lllt Code Section 6064, in a newspaIjer published in the 
('()unty, if there !,O one, ~~ ~t there be none i~_ SUc!' count!, then 
in II ne\vspapor m an adJommg county. An ajJidavlt shOWlng the 
publioation of such. certificate as in this Beetio", provided shall be 
ftled with the county clerk within SO days a~ter the completion 
or such puhlication, but in no event shall such jublication be made 
prior to the filing of such cCltiticate with the county clerk. 

§ 2467. [Exception: Foreign commercial Ol' banking partner
sbip.l A commereinl or banldng partncl'ship, established and 

, transacting business in a place without the United States, may, 
without filing the certificate or making the pUhliention prescribed 
in tho last S<lction, use in this state the p4l'tne~ship lUlme used by 
it there, lI1though it be uetitious,., or do not '!how tile name3 of 
the persons intorested as partnel'8 in such bpsi~~ .... - . 
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§ 2468, [Signing and ac1mowledgment of certificate: Time for 
filing ll.IId publication: Action not mll.intll.inable Ulltil certificate 
flied,] 'l'be eel'titicalo med with tbo clerk as provided in Section 
2.66 lllust b. signed by the person thorein roferred to, or by 
the partners, as the ca.. may be, and acknowledged before some 
officer, al,lthorized to take the aeknowlcdgment -of co.nveyances 
of ,·.,,1 lll'operty, by personally ,cpPMring bofore ~ueh officer 
nntwith.,tanding the provisions of Section 1195 of the Civil 
Cucle. 'Vhero n business is ht:n>(~aftcr commenced by a pcroon 
nnder a fictitious name or a partnership is hereafter formed, 
the certificate must be filed and the publication designated in 
rllttt saction must be made within one m:onth after the commence
ment of sneh business, Or after tlle formation of the part\lCl',hip, 
or within one month from the time designated in the agreement 
of its members for the commencement of the partnership, Where 
tb e business has been heretofore conducted under a fictitious 
name or where the partne)'Ship has be&n heretofore formed, the 
eertifieate must b. filed and the publication made within six 
months after the passage of this act. No person doing business 
under II Ilditious nnme, or llis assignee or l\&.ign~e8. nor any 
persons aoing Im.ineas M partnors contrary to tho provisions of 
this article, or their assignee or assignees, sholl nlaintein any 
nct.ion upon or on account of any contract or eontrnets made, or 
h'anFla4!t.ifillS haUl undor sueh fictitious name, or in their partncr~ 
,Ilip nnme, in any conrt of this SUlte until the certitlcnte h .. 
hf'f'1\ 1ilNl ftnd the pnhlicntion h:u~ hf'(ln rn:lrle nR h(>l'Pin r('rrnireri. 

§ 2469. [New certificates on ch.1.nge of partner.] On ever, 
ehnngc in the memher!'! of a p.'l'rtncl'ship trnnsnetin1Z bUf;incAA in 
this stntc nndcr a fk-titi01u; name, or on. desi~nlltion whi(>h dOC's 
not show the names of the p~rsons interested ns pftrtners in it..;; 
lmsjncs.~, exccpt in thr ease:s mentton~d in seetion t\\'<."nty~follr 
hwu1rcd and _sixty~scv(>n, fI. new certificate must be- filNl with 111(· 

eounty clerk, and it nnw pubHentioll made as rcquil'cd h.v this 
article on the formation of such partn~l"8hip. 

§ 2409.1. [Certificate or cesso.tion of dcing business under 
Jictitious na.me: Filing a.nd publication: Aflldo.vit of publication.] 
Every person find ~very partnership tra~l!\neting bnsin('~<:; in 
this State under a 1i:etitious nnmt\ or designation not :r:;:llowing 
the nfl.mc~ of the llcrsons intcrestcfl n..-; pm"tn('!rs in ~u~h hn~i~ 
no,,", who !ta. filed a certificate and Museu the publicntion and 
filing of th-c: alTWavit of :pUblication t},ercoi n.ecOl'(Hng to tbf! 
p)'ovil':iollS .of this chapteT', may, upon ecn~jng to l.l;':.C t.11:tt nmne, 
file a ccrtifiea.te of aDnndonment of- nttrne, Rta.ting the nn.me in 
fun and the place of residence of sueh pel"SOn, and stating 
the names in full of all the members of such partllcl",hip and 
their places of re.idenee. Such certificate shall be s;<ineu bv the 
pel'son therein l'eferrcd to, or hy one or mOTe: of tJlC l}:wtnc;':;\, as 
the ense may .I>e. 

Such certificnte must be publishetl pU"~1ll.nt to {iov<'l'nmcnt 
Code Scetion (j.064, :in n newspnP"f!I' publisheu in the countv, if 
there be onet :md if. there be none in such county. tllNl in a. 
new8Jh'lper in an ndjoinjng cOlmtv~ An affidavit R.ho\,"'lna> _the 
publication of such certifiente shail he filetl suhse'luent t~ the 
ocrtifiente with the county clerk within 30 dll.:o<S nfter the com. 
ple!ion of sneh puhlicafjon, 
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§'2470. [Register of f\ct;t;ous names; Entry of ablU1donmen~ 
of f\ct;tions name.] Every county clerk mu.t Iteep a rCj!istcr ,01 
the name. of firms and perso"s mentiolJed in the certifi.atc. fll(.cl 
with him pursuant to. this trrtlele, entering in nlphaoetie:ll OI'd(,T 

the name of every sueh person who does bu~ines.'$ nnder a fieri. 
tJOIlS name, anc1 the fictitious nflme, and the rame or every stll"h 
partnership, and of each partner therein. 

Upon the nban<1onmem of the use of a fiotitioi.s name; the clerk 
sJ"Lll enter the faet of abandonment in the register., 

§ 2471, Certifted eopw. of register, and proof of publica.tio~ 
to be evidence. Copies of the cntries of " cO,unty clerk! as .herem 
dil..,,,t"d when certified by him, and affiilav.ts of pubUeahon, as 
be,'cill il'irccteil made by the printer, publisher, or chief clerk of 
a newspaper, u;. presumptive ~vidcn"" of the facte therein stated. 
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SEC. 2. Chapter 5 (commencing with Section 17900) is added to 

Part 3 of Division 7 of the Business and Professions Code, to read: 

CHAPTER 5. FICTITIOUS HAMES 

Comment. This chapter supersedes Civil Code Sections 2466-2471 

(repealed in this tentative recommendation) and governs the use of fictitious 

names in transacting business. 
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17900. "Fictitious name" defined 

17900. As used in this chapter, "fictitious name" means: 

(a) In the case of an individual, a name other than the name 

of the individual. 

(b) In the case of a partnership, a name other than the names 

cf all the members of the partnership. 

(c) In the case of a corporation, a name other than its corporate 

name as set out in its articles of incorporation. 

COlmlent. This section codifies the existing definition of "fictitious 

name" as developed by the courts in interpreting Civil Code Section 2466 

(repealed in this tentative recommendation). See Vagim v. Brown, 63 Cal. 

App.2d 504, 146 P.2d 923 (1944)(individual); Andrews v. Glick, 205 Cal. 

699, 272 Pac. 587 (1928)(partne;:ship); Berg Metals Corp. v. liilson, 170 

Cal. App.2d 559, 339 P.2d 869 (1959){corporation). 
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17901. "Person" defined 

17901. As used in this chapter, "person" means an individual, 

partnership, or corporation. 

Comment. This definition is added for clarity. 

-15-



l.1902. - Persoll6 transacting business under Ii f1ctltUlUS Jl!IZIle to 
file certificate - - ..•. 

17902. (a) Every person who transacts business in this 

state unler a fictitious name shall. fil.e a fictitious name certifi-

cate in accordance with this chapter. 

(b) A partnership shall. file a new fictitious name certificate 

in accordance with this chapter within 30 days after any change in 

the membership thereof. The new certificate supersedes the earlier 

certificate. 

(c) A corporation shall. fUe a new fictitious name certificate 

in accordance with this chapter within 30 days after any change of 

the ~crporateofficers named in the fictitious name certificate 

previously fil.ed. The new certificate supersedes the earlier 

certificate. 

(d) A person who has filed a fictitious name certificate 

shal.l file a new fictiticus name certificate in accordance with this 

chapter before continuing to transact business in this state under a 

fictitious name after the date of expiration of the earl.ier certifi-

cate. ~e new certificate supersedes the earl.ier certificate. 

(e) Nothing in this section inval.idates a fictitious name 

certificate that is fil.ed after the time it is required by this 

section to be filed. 

Comment. Section 17902 continues the requirement, contained in 

Cal.ifornia l.aw since l.872, that a person transacting business within the 

state under a fictitious name must fil.e a fictitious name certificate. 

Subdivision (a) requires every individual., partnership, or corporation 

transacting business in the sta.te under a fictitious name to file a certifi
-16-



cate. Under the prior law, carumercial and banking partnerships, established 

and transacting business in a place outside of the United States were 

exempted from the certificate filing requirement. CIVIL CODE § 2467 

(superseded by this act). And, under prior law, persons who did not main

tain a place of business within the state were exempted from the certificate 

filing requirement. MOen v. Martin, 185 Cal. 361, 197 Pac. 77 (1921). 

Under subdivision (a), there are no exceptions, and all persons doing 

business in the state under a fictitious name must comply with the certifi

cate filing requirement. 

Subdivision (a) requires that a fictitious name certificate be filed 

before transacting business in this state under a fictitious name. This 

changes the previous law which permitted the certificate to be filed within 

one month after the carumencement of the business or, in the case of a 

partnership, within one month from the date designated in the agreement for 

the commencement of the business. 

Subdivision (b) restates the requirement of Civil Code Section·2469 re

quiring a partnership to file a new certificate after any change in the 

membErship thereof. Subdivision (c) adds a requirement that a corporation 

file a new certificate after a change in the officers listed in its certifi

cate. These subdivisions provide a means for keeping the information in the 

certificates current without impOSing an unreasonable burden on the persons 

required to file the certificates. Although individuals, partnerships, 

and corporations are not required to file new certificates when there are 

changes in the other information contained in their certificates, nothing 

in this section or chapter precludes them from doing so. 

Subdivision Cd) requires a new certificate to be filed before a person 
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continues to transact business under a fictitious name after the expiration 

of the previously filed certificate. Tbis requirement is new. Under 

previous law, a fictitious name certificate never expired. See the Comment 

to Section 17906. 

Subdivision (e) makes it clear that a filing after the time specified 

in Section 17902 is nonetheless an effective filing •. Failure to file 

within the time limits specified, however, may result in the imposition of 

a civil penalty if an action is commenced during the period the certificate 

is not on file as required. See Section 17912 and the Comment thereto. 
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17903. Place where certificate to be filed 

17903. (a) A person having a place of business 

within this state shall file his fictitious name certificate with 

the Secretary of state and with the county clerl;: of the county in 

which his principal place of business in this state is located. 

(b) A person who does not have a place of business located 

within this state shall file his certificate with the Secretary of 

State. 

Comment. Subdivision (a) retains existing law to the extent that it 

requires a fictitious naree certificate to be filed with the appropriate county 

clerk. The requirement that a fictitious name certificate be filed with the 

Secretary of State is new~ This additional filing is required so that one 

roster listing all persons transacting business under fictitious names in this 

state can be compiled. Such a roster will make it easier for persons who do not. 

reside in the county of the princi~al place of business of the person ~iling 

the certificate to obtain the information contained in the fictitious name 

certificates. 

Under existing law, a person who does net !:ave a piece of DusineBs in 

this state does not have to comply with the Fictitious Name Statute. MOon 

v. Martin, 185 Cal. 361, 197 Pac. 77 (1921). Subdivision (b) requires 

such a person to file a ceL~ificate with the Secretary of State. Since it 

is usually more difficult to obtain information about a firm that does not 

have an office in this state than it is to obtain information concerning a 

local firm, this requirement is necessary to afford adequate protection to 

persons dealing with such firms. 
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17904. F~rm of certificate 

17904. The fictitious name certificate shall be on a form 

prescribed by the Secretary of State and shall include: 

(a) The fictitious name being used, or to be used, by the person. 

(b) The person's principal place of business. 

(c) In the case of an individual registrant, the full name and 

place of residence of the individual. 

(d) In the case of a partnership registrant, the full names and 

places of residence of all the members of the partnership. 

(e) In the case of a corporate registrant, the name of the 

corporation as set out in its articles of incorporation and 

the full names and places of residence of the president, vice 

president, secretary, and the assistant secretary, if any, of the 

corporation. 

(f) The name of the person to whom, and the address to which, 

the Secretary of State is to mail the notice required by Section 17907. 

(g) Such other information as the Secretary of State requires in 

order to administer this chapter. 

C~ent. This section specifies certain information that must be 

contained in a fictitious ncn:e certificate.. It also permits the Secretary 

of State to require the inclusicn in the certificate of additional informa

tion necessary to enable him to administer the chapter. 

Subdivisions (a) through (d) restate existing la;r. 

Subdivision (e) states the information that must be filed by a 

corporation. rhe corporate officers required to be named in the certificate 

are those who rmy be served with process under Sectien 411 of the COde of 
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Civil Procedure. Subdivision (e) will clarify the law by stating what 

appears to be the existing practice. Berg Metals Corp. v. Wilson, 170 

Cal. App.2d 559, 339 P.2d 869 (1959). 

The information required by subdivision (f) is needed to enable the 

Secretary of State to mail a notice of expiration of the certificate. See 

Section 17907." Although a person is not required to file a new certificate 

when there is a change in the person to whom or the address to which the 

notice of expiration is to be sent, he may do so if he wishes. 
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17905. Signing and acknowledging certificate 

17905. Notwithstanding the provisions of Section 1195 of the 

Civil Code, the fictitious name certificate shall be signed by the 

individual, the partners, or two or more of the corporate officers 

refe:t;'red to in the certificate and shall be acknowledged by personally 

appearing before some officer who is authorized to take the acknowledg

ment of conveyances of real property. 

Comment. The acknowledgment proviSion is adopted from Civil Code 

Section 2468 (repealed in this tentative recommendation). The section 

retains existing law relating to the signing of certificates by individuals 

or partners. The section also prescribes the method in which a corpora

tion shall sign its fictitious name certificates, a matter which is not 

provided for by the existing law. 
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17906. Expiration of certificate 

17906. A fictitious name certificate expires ten years 

from January 1 of the year following the date it was filed. 

Comment. Under existing law, a fictitious name certificate is 

effective for an unlimited duration unless there is a change in the members 

of the partnership or a certificate of aband~nment of use of the fictitious 

name is filed. The ten year period which is imposed by this section will 

force persons t~ periodically review their certificates and to bring them 

up to date. On the other hand, the certificate will remain effective for a 

sufficient period of time to avoid the impositi~n of an unreasonable burden 

on persons who are required to file fictitious name certificates. 

This section also is an integral part of the procedure by which a 

county clerk or the Secretary of State is to be permitted to destroy or 

otherwise remove obsolete fictitious name certificates from his files. 
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179<)7. Notice of expiratbn 

17907. BetWeen'the first day of Octocer and the first day of 

December immediately preceedi9g the expiration of a fictitious naffie 

certificate, the Secretary of State shall rrail a notice, indicating 

the date on which the certificate will expire, to the person designated 

in the certificate to receive such notice. Neither the failure of the 

Secretary df, state,to':,lrAil. the notice,liIs' rrovided, in" trois eecj;iPDhnor the 

failure of the. notice to. rea'Ch the person to whcm it'was sent shall 

operate.:to'contiz:.il.e the fictitious:,name certificate in effe':t after ·the 

date_ of its expiration. Neither the state n9r any officer or employee of 

the ~~~te is liable ~or dansges for failure to mail the notice as 
required by this section. 

Comment. Although notice will be sent only by the Secretary of State, 

the notice will apply to both the certificate on file with the Secretary 

of Seate and the certificate on file with the county clerk. The second 

sentence makes it clear that the requirement that notice be sent is 

directory rather than mandatory. The last sentence makes it clear that 

no tort liability will arise out of the negligence of the state or one of its 

officers or employees in sending or failing to send the notice as required 

by this section. 
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17908. Abandonment of use of fictitious name 

17908. (a) A person who has filed a fictitious name certificate 

may, upon ceasing to use that fictitious name, file a certificate of 

abandonment of use of a fictitious name. The certificate shall be 

filed with the Secretary of State and, if the person has a principal 

place of business in this state, with the county clerk of the county 

in which his principal place of business is located, 

(b) The certificate shall be on a form prescribed by the Secretary 

of State and shall include: 

(1) The fictitious name being abandoned; 

(2) In the case of an individual who is abandoning the use of a 

fictitious name, the full name and residence of the individual. 

(3) In the case of a partnership that is abandoning the use of a 

fictitious name, the full names and residence addresses of all the 

members of the partnership. 

(4) In the case of a corporation which is abandoning the use of 

a fictitious name, the name of the corporation as set out in its 

articles of incorporation and the full names and places of residence 

of the president, vice president, secretary, and the assistant secretary, 

if any, of the corporation. 

(5) Such other information as the Secretary of State requires in 

order to administer thi~ chapter. 

(c) lIotw1thstandine the provisions of Section 1195 of the Civil 

Code, the certificate shall be signed by the individual, by one or 

more of the partners, or by tl'10 or Itore of the corporate officers 

referred to in the certificate and shall be acknowledged by personally 
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appearing before some officer authorized to take the acknowledgement 

of conveyances of real property. 

comment. This section retains the substance of Civil Code Section 

2469.1 (repealed in this tentative recommendat i:m), states more clearly 

the information required to be included in the certificate, and eliminates 

the reqUirement of publication. 
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17909. Registers of fictitious names 

17909. The Secretary ~f State and each county clerk shall 

maintain a register of the fictitious names mentioned in the 

certificates filed with him under this chapter. The fictitious 

names shall be entered in the register in alphabetical order. The 

name of the individual, or the names of the partne:s, or the name 

of the corporation and the names of its officers, as listed in the 

certificate, shall be entered in the register under the fictitious 

name of the business. \'I,len a certificate of ~bandonment of use of 

a fictitious name has been filed or a fictitious name certificate 

has expired or has been superseded, the Secretary of State and the 

county clerk shall enter that fact in the register. 

comment. This section retains and clarifies existing law. See 

Civil Code Section 2470 (repealed in this tentative recommendation). The 

last sentence is included to make certain that the fictitious name registers 

contain a complete record of the circumstances justifying the destruction or 

removal of obsolete fictitious name certificates. See Section 17910. 

See also Sections 17902(b), (c)(new certificates which supersede 

earlier certificates), 27906 (expiration of certificate), and 17908 

(certificate of abandonment of use of a fictitious name). 



17910. Destruction of obsolete certificates 

17910. The Secretary of State and the county clerk may destroy 

or otherwise dispose of a fictitious name certificate if: 

(a) The fictitious name certificate has expired or has been 

superseded by a new certificate. 

(b) A certificate of abandonment of use of a fictitious name 

has been filed by the person who filed the fictitious name certificate. 

C=ent. This section provides a method for purging obsolete certificates 

from the public records. See also Section 17909 and the Cc~nt to that 

section. 
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17911. Certified copies of certificates 

17911. A copy of a fictitious name certificate filed with the 

Secretary of State or a county clerk under this chapter, when certified 

by the Secretary of State or county clerk, is prima facie evidence of 

the existence and content of the original fictitious name certificate 

and of its execution by each person by whom it purports to have been 

executed.. The presumption created by this section is a presumption 

affecting the burden of producing evidence. 

Comment. This section restates the substance of Civil Code Section 2471 

(repealed in this tentative recommendation) and clarifies the presumptive 

effect of a certified copy of a fictitious name certificate. See Evidence 

Code Sections 601, 602, 603, 604. 
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17912. Civil penalty for failure to c:JD1ply with chapter 

17912. (a) If a plaintiff recovers a judgment against a 

defendant who was not in compliance with this chapter on the date 

of the commencement of the plaintiff's action, the plaintiff is 

entitled to recover, in addition to any other relief he obtains in 

such action, a civil penalty in the amoQnt of the actual damages 

he has sustained as a result of the defendant's failure to comply 

with this chapter or $100, whichever is the greater amount. 

(b) The civil penalty provided in subdivision (a) tray also be 

recovered by a person who recovers a judgment on a cross-action against 

a plaintiff who was not in compliance with this chapter on the date 

the plaintiff commenced the original action. 

(c) This section does not apply to an action commenced in a 

small claims court. 

Comnent. This section provides the only sanction for failure to comply 

with the requirements of the Fictitious Name Statute. A party recovering 

a judgment against a person who failed to comply is entitled to collect 

$100 in any event and need prove his damages only if they are in excess 

of that amount. The penalty can be recovered only when the person attempting 

to collect it has won hiB original suit. Subdivision (b) D8kes it clear 

that the penalty may be collected both in an origiLal action and in a 

cross-action. 

The section is not applicable in actions ~ommenced in a small claims 

court to insure that the civil penalty will be imposed only in actions of 

some consequence. 
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SEC. 3. Section 10159.5 of the Business and Professions Code 

is amended to read: 

10159.5. Every person applying for a license under this chapter 

who desires to have such license issued under a fictitious name shall 

file with his application a certified copy of 8eta-tae-eatFy-ef-tae 

pF9V!B!9as--ef-SBap~eF-2-~e€Emeaeiag-w!tH-£eet!ea-24~~-ef-r!tle-1Q 

el-Pspt-4-ef-Qiv!siea-3-ef-tae-Sivil-Seae his fictitious name certificate 

filed with the Secretary of State pursuant to Chapter 5 (commencing 

with Secti~n 17900) of Part 3 of Division 7 of the Business and 

Professions Code • 

Comment. This section, which relates to real estate salesmen and 

brokers, is amended to conform the section to Chapter 5 (commencing with 

Section 17900) of Part 3 of Division 7 which supersedes Chapter 2 (commencing 

with Section 2466) of Title 10 of Part 4 of Division 3 of the Civil Code. 
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SEC. 4. Sectiun 10522.5 of the Business and Professions Code is 

amended to read: 

10522.5. Every person applying for a license under this 

chapter who desires to have such license issued under a fictitious 

name shall file with his application a certified copy of 89ta-tae 

9f-'l1itle·-lg-ef-Parl-4-9f-B~"isi9R-3-9f-tae-SivU-Seae his fictitious 

name certificate filed with the Secretary of State pursuant to Chapter 

5 (commencing with Section 17900) of Part 3 of Division 7 of the Business 

and Professi~ns Code • 

Comment. This section, which relates to mineral, oil, and gas brokers 

and salesmen, is amended to conform the section to Chapter 5 (ccltIIlencing 

with Section 17900) of Part 3 of Division 7 of the Business and Professions 

Code which supersedes Chapter 2 (commencing ;Ii th Section 2466) of Title 10 

of Part 4 of Division 3 of the Civil C~de. 
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SEC. 5. Section 12300.2 of the Financial C~de is amended to 

read: 

12300.2. Every person engaging in the business of a check 

seller or casher shall conduct such business under his true name 

unless he has ccmplied with ~Re-~Fev!s!9R8-9f-SRa~teF-~;-~itle-1Q; 

PaFt-4~-~~v~aieR-3-9f-tRe-S~v~1-S9ae Chapter 5. Part 3. Division 7 

of the Business and Professions Code 

Comment. This section is amended to reflect the fact that the provisions 

in the Civil Code have been superseded by provisions in the Business and 

Professions Code. 
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SEC. 6. Section 26848 of the Government Code is amended 

to read: 

26848. The fee for filing and indexing a eeFtifieate--af 

:ieti~ieRs-Bame;-iBelQd~ng-affidavit-ef-~Q91ieati9B, fictitious name 
certificate or a certificate of abandonment of use of a fictitious name 

L. i _ " 

is two dollars ($2). 

Comment. Section 26848 is amended to confol1n to the new Fictitious Name 

Statute (Business and Professions Code Sections 17900-17912) which does not 

require publication of a fictitious name certificate. The section adds a 

fee for filing and indexing a certificate of abandonment of use of a 

fictitious name, for which no fee is prescribed under existing law. 



SEC. 7. Secti~n 12193.5 is added to the Government Code 

to read: 

12193.5. The fee for filing and indexing a fictitious name 

certificate or a certificate of aband~nment of use of a fictitious 

name is three dollars ($3). 

Comment. Section 12193.5 prescribes the fee for filing and indexing 

certificates filed with the Secretary of State under Business and Professions 

Cade Sections 179CO-17912. 

-35-



• 

SEC. 8. This act becomes operative on January 1, 1968, except 

that prior to that date an individual, partnership, or corporation 

may file a fictitious name certificate as provided in Chapter 5 

(commencing with Section 17900) of Part 3 of Division 7 of the Business 

and Professions Code, and the certificate so filed shall be deemed to 

have been filed on January 1, 1968. 

Comment. The new Fictitious Name Statute (Business and Professions Code 

Sections 17900-17912) becomes operative on January 1, 1968, but certificates 

may be filed prior to that date under the net! statute so that the persons 

covered by the nevI statute will be in compliance with the new statute on 

January 1, 1968. 
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SEC. 9. (a) An individual, partnership, or corporation 

that on January 1, 1968, has a fictitious name certificate on file 

with a county clerk in compliance with Civil Code Sections 2466-2471 

shall be deemed to be in compliance with Chapter 5 (commencing with 

Section 17900) of Part 3 of DiviSion 7 of the Business and Professions 

Code until the earlier of the following dates: 

(1) December 31, 1968. 

(2) In the case of a partnership, 30 days after a change in the 
members of the partnership. 

(3) In the caBe of a corporations 30 days after any change in the 

president, vice president, secretary, or assistant secretary of the 

corporatio!l' 

(b) ~ individual, ~artnership, or corporation to whom subdivision 
(a) applies shall file a fictLious name certificate not later than the 

earlier of the dates mentioned in subdivision (a). 

(c) Nothing in this section prevents an individual, partnership, 

or corporation frcm filing a certificate in accordance with Chapter 5 

(commencing with Section 17900) of Part 3 of Division 7 of the Business 

and Professions Code at any time after t"e effective date of this act. 

Comment. Individuals, partnerships, and corporations that are in 

ccmpliance with the existing Fictitious Name Statute (Civil Code Sections 

2466.2471) on January 1, 1968, will be treated as if they have complied with 

the reqUirements of the new Fictitious name Statute for a limited period 

of ttme. In most instances, they will not be required to comply with the 

new statutory requirements until December 31, 1968. Hot;ever, a partnership 

or corporation will be i"equired to c:>n1ply with the neH statute if there 

is a char.ge in the men:bers 0:, ~:,~ partnership ~r a change in certain corp~'rate 

officers after January 1,1968 •. 
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