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First Supplement to Memorandum 66-17
Subject: Study 67 - Suit in Cérmen Ilame
Attached to this supplement is a draft of leglislation designed to
carry out the recommendations made in the research study on snit in
common name. We will be referring to_this statute during the course

of our discussion of Memorandum 66-17 and the research study.

Respectfully submitted,

John H. DeMoully
Executive Secretary




SECTION 1, Section 388 of the Code of Civil Procedure is
repealed.

388y -+Whon-twe-or-more-porsenty-asscetated-invany-yusinessy
transaeti-gueh-business-under-o-eommon-nane s ~whethor-it-comprines.
$he-Rames-6f-such-persens-or-nety-the-assoeintes-nay-ba- gued-by-such
egnnaa-nans;-%he-suumens-in-sueh-eaaea-being-ser?ad-en-eae-er-ne!o
ef-the-aggoeiatess-and-the-judgment-in-the-aetion-shall-bind-She
jeint-propariy-of-ell-the-anseeiatesy-and-the-individunl-preperiy
ef-he-party-sr-partios-gerved-yith-precesny-3in-the.gome-mansspr-as
1£-all-had-beon-nened-deferndenss-and-kad-beon-pued-npen-their

doint-Ltiabitityy



SEC, 2. Section 388 is added to the Code of Civil Procedurs,
to read:

388, (a) As used in this section, "unincorporated asseoiation"”
means any unincerporated organization engaging in any actiﬁify of any
nature, whether for prefit or not, under & commsn name, The term
includes, by way of illustratien but not way of limitation, e jeint
stock ecempany, labor union, parfnership, church, fratarnal srder, sr
club, unless such organization is ineorporated. '

(b) An unincerporated association may sue and be sued in its
COImOn name.

{c) Any person who it is alleged is liable for the injury,
damage, or less, including a member of the assoclation, may be
Jjoined as a defendant in any aetion ageinst an uvnincorperatead
association te resover for such injury, damage, or loas,

(d) A judement égain#t an uningorporated associatisn binds only
the property of the assoclation and dees not bind the individual
property of a member of the association, If a judgment iz rendered
egainst the uninecorperated asssciation and also against a member of
the asspeiation for the same injury, demage, of losa; axecutidn shall
not issuﬁ against the individual preperty ef the member unless
exacﬁtion against the property of tha unincorperated assocciatien

has been returned wholly eor partially unsatisfied,



SEC. 3. Chapter 2 {commencing with Section 21100) of Part 1
of Title 3 of the Corporations Csde is repealed,

Note, Chapter 2 reads as follows:

CHAPYER-2+ --hIARILITY-CF-HEMBERS
211881 --Membera- of - a-nenprofit-assoeintion- are-not
individuaiiy-er-personaliy iiabie--for-debts-or-iiabilities-contracted
or-incurred-by-the -association- in-the-acquisition-of-lands-or-ieases
wr-the-purchese;-leasing;-désigning;-pianning;-architectural-supar-
viaion;-eraetion;-construction;-repair;-or-furnishing-of-buildings

or-other.atructurcs,.to-be-used- for.the-purposes-of.the-associntion.

21101..-Any contract.by-which-a-member-of-a-nonprofis
azgocistion.agsvmen-any-such-debi or.-liability-ig-invalid.-wless
tho-esntract-of-gome -note -or-memerandum-thereof; ~specifically. sdanti-
fying-the-gentraat-vhioh-ds-assumed; -~is-in-writing-and-signed by-the

porty-to-pé-charged-or-by-his-agents

Eii@é:——Hb-preBumpticn-er~inferenee-cxistea-priér—tsfSEPtedber
15;-19#5;-or-exists~after-%haf—date;-ﬁhu%"a—member*ef-a*nuﬁprofit
assoctation-has-consented-or-agreed-to-the-ineurring-of-any-obiiga-
tion-by-the-association;-frem-the~faet-of-joining-or-being-a member

of -the-association;-or-stxning-its-bystawss



231303, - -Hotwithetanding-any-other-evidenee of-legisiative
intenty-it-in-the-controliing-legislative-intent thas-if-any
provigicn-of-this-chapiery-or-the-application-thercaf-i5-any
PepaoR-or-eircumstaneey - is~-held-invalid;-the-remaindey -of-the
ehaptqs-and-the~applieatian-9f-sueh-prqvisien~te-parssns-ana
sirevmstiances-other than-those-as-te-which-it-is-held-invalidy~shall

net-ba.affected-thereby,

b



SEC, 4. Chapter 2 {commencing with Section 21100) is sdded

to Part 1 of Title 3 of the Corporations Code, to reed:

CHAPIER 2. .LIABILITY OF MEMBERS
21100. A member of a nonprofit association iz not individually
or personally lisble on any contract entered inte in the name of
and on behalf of the association unless such member assumes such
liability by contract and the contract or some note or memorandum
thereof, specificelly identifying the contract which is assumed,

is in writing and signed by the party to be charged or his agent,

21101. A member of a nonprofit association is not liable
for the negligent or wrongful act or omission of an officer, agent,
or employee of the essoclation unless such member participated
in, authorized, or subsequently ratified the negilgent er wrongful
act or omission, Authorization or ratification of a negligent
or wrongful act or omission may not be inferred merely from the
fact of joiﬁing or being a member of the asgociation or signing

its by-lawe.



SEC, 5. BSecticn 21200.5 of the Corporaticns Code iz ameanded to
read:

21200.5. Any unincorporated association that is an
organized medical society limiting its membership to doctors
of medicine who are licensed physicians and surgeons and that has
as members o majority of the eligible physiciaps and surgeons
residing in the srea in which it functions (which must be at least
one county) may, without incorporation, purchase, receive, own,
told, lease, mortgage, pledge, or encumber by deed of trust or
otherwise, manage and sell all such real estate and other property
as may be convehient for the purposes and sbjects of the associa-~
tion. The-membarg-of-any--such-unineorporated-asaeciation-are-not
individwally-or-parsenaliy-ligsble-fopr-debis. er-liabilities-contracted
ar-incurred-by-the-assoeission-in-the-acquisition-of lands-or-lenses
nr-thg-gu;ahaSQ,-laasing,-eenstruetion,-Egpaising-er-furnishins
of.buildings~or-other-struatures-to-he-used..-for-the-purposes.of..the
association-er-far-debts-gr_liabilitigs-egntraeted«er-ineur;ed-#y
fhe-agsociation-in-the-ecarrying-out-or-porformance-of any-of -its
purpeses; --providedy-thaf-such-purpeses- are-within-the-purpeoses

stated-in-Section-22000-of -this-part,



SEC. 6. Part 3 (commencing with Section 22500) is added

to Title 3 of the Corporations Code, to read:

PART 3. UNTNCORPCRATED ASSOCIATIONS
22500, As used in this part, "unincorporated association" means
any unincorporated organization engaging in any activity of any
nature, whether for profit or not, under a common name. The term
includes, by way of illustration but not by way of limitation, a
joint stock company, labor union, partnership, church, fraternal

order, or club, unless such organization is incorporated.

22501, An unincorporated association is lisble for its
negligent or wrongful sct or omission, and for the negligent
or wrongful act or omission of its officer, agent, or employee acting
within the scope of hisg office, agency, or employment, to the same
extent gs if the association were a legal entity. WNothing in this
section affects the liability between partners or the lisgbility

beiween a partnership and the partners therein.

22502. An unincorporated association is liable on any contraet
executed in the name o»f and on hehalf of the association by a person

authorized by the association to execute the contract.

22503, {(a) Any unincorporated association mey file with the

Secretary of State on a form prescribed by him a statement designating,



as the agent of such unincorporated association for the purpose
of service of process, any natural person residing in this state,
setting forth his complete business or residence address., The
association may at any time file a new statement which designates
& different agent for the service of process and such filing shall
be deemed to revoke the prior designation,

{b) Any unincorporated association may file with the Secretary
of State on a form prescribed by him a certificate listing the
location and mailing address of the association's principal office
or place of business in this state. The association mey at any
time file a new certificate showing a new location or mailing
address of its principal office or place of buginess in this state,

{¢) The Secretary of State shall prescribe a form that will
prermit the statement referred to in subdivision (a} and the certificate
referred to in subdivision (b) to be combined in one document.

(d) ¥or filing the statement referred to in subdivision (a)
or the certificate referred to in subdivision (b) or the combined
document referred to in subdivision (c¢), the Secretary of State
ghall charge and collect the fee prescribed in the Govermment Code

for designation of an agent for the purpose of service of proceess.



SEC. T. BSection 410 of the Code of Civil Procedure is
amended to read:

410. The summons may be served by the sheriff, a constable,
or marshal, of the county where the defendant is found, or any
other person over the age of 18, not a party to the action. 4
copy of the complaint must be served, with the summons, upon each
of the defendants. When the service is against a corporation, or

against an unincorporated association in an action brought under

afceeiates-eondneting-basiness-under-a- ecEmen-rARey - i8~the-wagnes
awtherized-by Section 388, there shall appear on the copy of the
summone thet is served a notice stating in substance: "To the
person served: You are hereby served in the within action {or
proceeding) on behalf of (here state the name of the corporation

or the unincorporated asscociation esxmsr-name-under-whieh-business

ig-eonducted-hy-the-agseeistes) as & person upon whom the sunmons
and a copy of the complalnt must be served to effect service agalnst
said party under the provisions of (here state appropriate provisions
of Section 288-e» 411} of this ccde.” When service is intended to
be made upon said person as an individuasl as well as a person upon
whonm service maust be made on behalf of said corporation or said
associatlion asseeiases , saild notice shall also lndicate that
service is had upon said person as an individual as well as on °
behalf of said corporation or saild association aseeeiases . In a
case in which the foregoing provisions of the section reguire that
notice of the capaclty ¢in which a person is served must appesr on

the copy of the.summons that is served, the certificate or affidavit

-9~



of service muet recite that such rotice appeated on such copy ¢f
the summons, 1f, in fact, it did appear. When service is against

a corporation, or against an unincorporated association in an

action brought under ssseeiates-esrdusting-s-business-upder-a

'eemmsaéﬁame,-in—the-Eanaer-aa%heyiaea-by Section 388, and notice
of that fact does not appear on the copy of the summons or & recital
of such notification does not appear on the certificate or affidavit
of service of process as required by this section, no defasult may
be taken againet such corporation or such association nsseeiates .
When service is made upon the person served as an in&iﬁidual as
well as on behalf of the corporation or association asseeiates
cepdueting-a-busircEc-under-a~ cemmen-nage , and the notice of that
fact does not appear on the copy of the summons or & recital of
such notification does not appear in the certificate or affidavit
of service of process as required by this section, no default mey
be taken against such person.

When the surmons is served by the sheriff, a constable or
marshal,; it must be returned, with his certificate of its service,
and of the service of a copy of the complaint, to plaintiff if he
is acting as his own attorney, otherwise to plaintiff's attorney.
When it is served by any other person, it must be returned to the
same place, with the affidavit of such person of its service, and
of the service of a copy of the complaint.

If the summons is lost subsequent to service and before it is
returned, an affidavit of the official or other person making
service, showing the facts of service of the summons, may be
returned in lieu of the summons and with the same effect as if the

surmons were itself returned.
-10-



SEC. 8., Section 411 of the Code of Civil Procedure is amended
to read:

411. The summons mist be served by delivering a copy thereof
as follows:

1. If the sult is against a domestic corporation: to the
president or other head of the corporation, a vice president, a
secretary, an assistant secreiary, general maneger, or & pereon
designated for service of process or authofized to receive service
of process. If such corporation is & bank, to any of the foregoing
officers or agents thereof, or to a caghier or an assistant cashier
thereof. If no such officer or agent of the corporation can be
found within the state after diligent search, then to the Secretary
of State as provided in Sections 3301 to 3304, inelusive, of the
Corporations Code, unless the corporation be of a class expressly
excepted from the operation of those sections.

2. 1If the suit is against a foreign corporation, or a non-
reeldent joint stock company or association, doing business in this
state; in the manner provided by Sections 6500 to 6504, inclusive,

of the Corporations Code. If the suit is against a foreign partner-

ship described in Section 15700 of the Corporations Code, in the

manner provided by that section.

21.1. If the suit is ageinst an unincorporation association:

except ag provided in subsection 2, to the agent designated for

the purpose of receiving servite as provided in Section 22503 of

the Corporations Code. If no such agent has been designated prior

to the commencement of the action, or if such agent cannot be found

-11-



within the state after diligent search, then to any one or more of

tke association's members and by mailing a copy thereof to the last

known mailing address, if any, of the principal office or place of

bueiness of the association.

3. If against 2z minor, under the sge of 1k years, residing
within this state: +to such minor, personally, and also to his
father, mother, or guardian; or if there be none within this gtate,
then to any person having the care or control of such minor, or
with whom he resides, or in whose service he is employed.

4, TIf against a person residing within this state and for
whom a guardian or conservator has been appointed: to such
person, and alsc to his guardian or conservator.

5. Except as otherwise specifically provided by statute, in
an action or proceeding against a local or state public agency,
to the clerk, secretary, president, presiding officer or other
head thereof or of the governing body of such public agency. "Public
agency" includes (1) every city, county, and city and county; {2)
every public agency, authority, board, bureaun, commission, corpora-
tion, district and every other political subdivision; and (3) every
department and division of the state,

6. In all cases where a corporation has forfeited ite charter
or right to do business in this state, or has dissolved, hy delivering
s copy therecf to one of +the perscons who have become the.trustees
of the corporation and of its stockholders or members; or, in a proper

case, as provided in Sections 3305 and 3306 of the Corporations Code.

-12-



T. If the suit is one brought against a candidate for
public office and arises out of or in connection with any matter
concerning his candidacy or the election laws and said
candidate cannot be found within the state after diligent
gsegrch, then as provided for in Section 54 of the Elections Code.

8. In all other cases to the defendant personally.

-13-



SEC., 9. Seection 395,2 is added to the Code of Civil Procedure,
to read:

385.2. If an unincorporated association has filed a certificate
with the Secretary of State pursuant to Section 22503 of the
Corporations Code listing its principal office or place of business
in this state, the proper county for the trial of an action ageinst
such unincorporated association is the gsame as it would be if the

unincorporated association vwere a corporastion,

-1k



SEC, 10. BSection 1030 of the Code of Civil Procedure is smended
to read:

1030. When the plaintiff in an action or special proceeding
resides out of the State, or is a foreign corporstion, or is an

unincorporated association wherever situated which is bringing the

action or proceeding in its common name, security for the costs and

charges, ﬁhich may be awvarded against such plaintiff, may be
requlred by the defendant, When required, all proceedings in the
action or special proceedings must he stayed until an undertaking,
executed by two or more persons, is filed with the clerk, or with
the judge if there be no clerk, to the effect that they will pay
such costs and charges as may be awarded against the plaintiff by
judgment? or in the progress of the action or specizal proceeding,
not exceeding the sum of three hundred dollars ($300). A new or
an additional undertaking may be ordered by the court or judge,
upon proof that the original un@ertaking is insufficient security,
and proceedings in the action or special proceeding stayed until
such new or additional undertaking is executed and filedf Any
stay of proceedings granted under the provisions of this section
shall extend to a period 10 days after service upon the defendant of
written notice of the filing of the required undertaking.

After the lapsge of 30 days from the service of notice that
security is required, or of an order for new or additional security,
upon proof thereof, and that no undertaking aa required has been filed,
the court or judge, may order the action or special proceeding to be

dismissed.

«15-



