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First Supplement to Memorandum 66-17 

Subject: Study 67 - Suit in Cbr.n:cn lTame 

Attached to this supplement is a draft of leglislation designed to 

carry out the recommendations made in the research study on suit in 

common name. "e will be referring to this statute during the course 

of our discussion of Nemorandum 66-17 and the research study. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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SECTION 1. Section 388 of the Code of Civil Procedure is 

repealed. 

S83y~-Wke.-tW8-eF-aeFe-p8r.8R.,-.I.eei.t.a-iR.aay-\Y.iRe .. , 

traR.aet •• aea-\ali.e •• -YRder-a-eemaeR-aaae,-wketa8r-it-eeapri,. •• 

tae-R .... -et-.aek-peF.eB.-eF-R.t,-tae-a.seeiates-may-\e-.Yea-\Y-Baea 

eeameB-Reae,-tae-BWMmeRs-!R-BYea-ea8es-\eiBg-servea-ea-eBe-er-a.re 

&t-tae-a ••• eiatest-8Bi-tae-~a~eRt-iR-tae-aetieB-8aall-\i"-ta. 

BeiRt-preperty-ef-all-tae-aaseeiate.,-8Ba-tke-iRdivia.al-,rsperty 

.f-ta.-~y-eF-,&Ftie8-.eFVea-witft-pFeee.8,-iB-tRe-Baae-aaaaer-a. 

if-all-aai-\e8B-BBBea.aefeB&aRtl-aaa-kB4-eeeR-aaet-apeR-tkeir 

deiBt-lia\ilityy 
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SEC. 2. Section 388 is added to the Code of Civil Procedure, 

to readl 

388. (a) As used in this section, "unincorporated allloolation" 

means any unincorporated organization engaging in any activity of any 

nature, whether for profit or not, under a common name. The tem 

includes, by way of illustration but not way of limitation, a joint 

stock company, labor union, partnership, church, fraternal order, or 

club, unless such organization il ineorporated. 

(b) An unincorporated assooiation may sue and be sued in its 

common name. 

(c) Any person who it is alleged is liable for the injury, 

damage, or loss, including a member of the association, may be 

joined as a defendant in any aetion against an unincorporated 

association to reeover for such injury, damage, or loss. 

(d) A judgment against an unincorporated association binds only 

the property of the association and does not bind the individual 

property of a member of the association, If a judgment is rendered 

against the unincorporated association and also against a member of 

the assooiation for the same injury, damage, or loss, execution shall 

not issue against the individual property of the member unless 

execution against the property of the unincorporated assooiation 

has been returned wholly or partially unsatisfied. 

-2-



SEC. 3. Chapter 2 (commencing with Section 21100) of Part 1 

of Title 3 ef the Corporations Code is repealed. 

Note. Chapter 2 reads as follows: 

SHAP~R-2.--LlAB)brrr-QF-~RS 

2lise. --MemberJl- ef- a-·nonprofi t- IIflJloeiatien- tire-net 

indiYid~lIiiy-er-perJlenaiiY'ii!lbie--for-debt8-or-i±ebiiitiea-contracted 

or- inclIrred.-o,..·the-ellsocia:Hon- in- the- aC<1t1isition- of-lands-er- leases 

~r-the-~tlrehaae;-iellein~,-desisning;-planni~;-lIrehittictllrai-lI~er

vieion;-ereetioft;-eonlltrtlcti~;-repllir;-or-ftlrni~hi~-of-blliidingll 

<:1:1'- CI:I;be:r .• llt:l'lI.(ltlU'ClI, _ tCl-1>Cl-IIlIecl_ fClI'- :l;1;e-pIl.l'pClIIIIA_ <>f - :l;bCl-Il.IiIIICI(I;LQt!oD.~ 

2U01.--AR¥ . C:ORtl'llc:t .. l>y-wbic:b- 1I._J8Ul>iI:I'_Clf - a-RClRp:l'otU 

Q=IIC1C1at1oR_II.a.~ell_~_II\1c:b_clegt_ClI'_11al>;i.1~ty_;LII_iRvalicl_~IIQII 

~hc-eentraet-or-II~-note-or-memorandtlm-thereef;-lIpeeificellY-"eRti

tytRs-tHe-.&Bt.aet-wB~eB-ae-aslltlmed;-is-in-writing-and-lIisned-by-the 

party-to-be-eha~ed-or-by-hill-agent. 

211e2.--He-prefl~ption-er-inferenee-exiflted-pri~r-t,,-Sept~or 

i5;-191t5;-er-existll-after-that-date;-thail--a-member-ef-a~lI&l!prefit 

I!.eseeiailion-has-concented.-er-agreed-to-the-inctlrring-ef-any-oblige

tion-by-the-assoc±atton,-from-the-f~ct- ~f- j oini~-or-l!eing-a"member 

of-the-association,-or-stcni~-its-by.ia~s~ 
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:;!:UQ3. - -N9twi thstsadiBg-saY-9tlieF-ev'iaeaee·· 9f -legisl.sUve 

;!.RtaRt,-it-is-the-seab91HRg-legislaUve-inteat·.tlist-i#-sRy 

F~evis;!.9R-ef-t9!s-e9apt9F,-eF-tRe-aFplieatiGn-thef'9af-tG-say 

P<ill'SgR-eF - <il be_stanep, .. i s-991<i - invali<i7 - t99-F9JBaiauF·· sf-tile 

QRepteF-aR<i-tlie-spplieati9R-Gf S~gR-PF9v!si9a-t9-peF'9nS-aRt 

eiFg~sta!lgQS-9tR9F tRaR-tR9sa-Bs-te-wRieR-it-is-hela-iavslii,-.ksll 

!l9t-b9-Att99t9a-tR9p9by~ 
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SEC. 4. Chapter 2 (commencing with Section 21100) is added 

to Part 1 of Title 3 of the Corporations Code, to read: 

CHAPTER 2. . LIABILl'IY OF MEMBERS 

21100. A member of a nonprofit association is not individually 

or personally liable on any contract entered into in the JUUDe of 

and on behalf of the association unless such member assumes such 

liability by contract and the contract or some note or memorsndum 

thereof, specifically identifying the contrnct which is assumed, 

is in writing and signed by the party to be charged or his agent. 

21101. A member of a nonprofit association is not liable 

for the negligent or wrongful act or omission of an offieer, s~nt, 

or employee of the association unless such member participated 

in, authorized, or subsequently ratified the negligent ar wrongful 

act or omission. Authorization or ratification of a negligent 

or wrongful act or omission may not be inferred merely from the 

fact of joining or being a member of the association ar signing 

its by-laws. 
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SEC. 5; Section 21200.5 of the Corporations Code is amended to 

read: 

21200.5. Any unincorporated association that is an 

organized medical society limiting its membership to doctors 

of medicine who are licensed physicians and surgeons and that has 

as members a majority of the eligible physiciaos and surgeons 

residing in the area in which it functions (which must be at least 

one county) may, without incorporation, purchase, receive, own~ 

hold, lease, mortgage, pledge, or encumber by deed of trust or 

otherwise, manage and sell all such real estate and other property 

as may be convenient for the purposes and ~bjects of the associa

tion. :l'l:ie-llIelll"geps-ef-aRY··Slleh-liBilleGFPGPatea-assGe;l,atiell-ape···Ret 

"lIaivia\ldly-ep-pepsellsUy-Ua"919-fep-a9"9ts·.ep-lis"9i1liUss .. o9llbaetea 

<lp_ illS\lPP9a-"9y·. the- asses ia;; iell-ill- the-as'i!.\,lisiU.ell" ef ·lallas .. oF-leases 

GP-the-p\IEQhsse,-leasill6,-eGlIstP\letiQR,-P9paipiRg-ep-f\lFlIisbiag 

Qt_ "9I.1Uai1l6S-ep-el;b9F- Si;Pl.lgt\lPQS-l;e-'bs - \,lssEi .. fep- i;he-p\lPpGStll-9f·. tae 

lu:so.;:i.ai;igll-ep-fop-ae'bts-Q,,-Us"9ilii;i.es-sell1;paetea .. QP-illQ\lPNa-~y 

tA9-aggo~istigll-ill-thQ-QsP"YillE-el.lt-oP-PQPfePI!IQlIge-ofaIlY-of-its 

PU"PO~Qs. __ ppgviaga,_tga1;_g~gh_p\lpposea.ape_withill .. tb9_pYFpOIOS 

state4_iR_Soetioll_21000_gf_thig_p~"t. 
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SEC. 6. Part 3 (commencing with Section 22500) is added 

to Title 3 of the Corporations C·~de, to read: 

PART 3. UNINCORPORATED ASSOCIATIONS 

22500. As used in this part, "unincorporated association" means 

any unincorporated organization engaging in any activity of any 

nature, whether for profit or not, under a common name. The term 

includes, by way of illustration but not by way of limitation, a 

joint stock company, labor union, partnership, church, fraternal 

order, or club, unless such organization is incorporated. 

22501. An unincorporated association is liable for its 

negligent or wrongful act or omission, and for the negligent 

or wrongful act or omission of its officer, agent, or employee acting 

within the scope of his office, agency, or employment, to the same 

extent as if the association were a legal entity. Nothing in this 

section affects the liability between partners or the liability 

between a partnership and the pal'tners therein. 

22502. An unincorporated association is liable on any contract 

executed in the name of and on behalf of the association by a person 

authorized by the association to execute the contract. 

22503. (a) .'my unincorporated associati:>n may file with the 

Secretary of State on a form prescribed by him a statement designating, 
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as the agent of such unincorporated association for the purpose 

of service of process, any natural person residing in this state, 

setting forth his complete business or residence address. The 

association may at any time file a new statement which designates 

a different agent for the service of process and such filing shall 

be deemed to revoke the prior designati.on. 

(b) Any unincorporated association may file with the Secretary 

of State on a form prescribed by him a certificate listing the 

location and mailing address of the association's principal office 

or place of business in this state. The association may at any 

time file a new certificate showing a new location or mailing 

address of its principal office or place of business in this state. 

(c) The Secretary of State shall prescribe a form that will 

permit the statement referred to in subdivision (a) and the certificate 

referred to in subdivision (b) to be combined in one document. 

(d) For filing the statement referred to in subdivision (a) 

or the certificate referred to in subdivision (b) or the combined 

document referred to in subdivision (c), the Secretary of State 

shall charge and collect the fee prescribed in the Government Code 

for designation of an agent for the purpose of service of process. 
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SEC. 7. Section 410 of the Code of Civil Procedure is 

amended to read: 

410. The summons my be served by the sheriff, a constable, 

or marshal, of the county where the defendant i6 found, or any 

other person over the age of 18, not a party to the action. A 

copy of the complaint must be served, with the summons, upon each 

of the defendants. When the service is against a corporation, or 

against an unincorporated association in an action brought under 

assee~ates-€eea~etaag-eaBiaes8-~RaeF-a-eeESeR-eame1-iB-tRe-msBReF 

a~tRefasea-BY Section 388, there shall appear on the copy of the 

summons that is served a notice stating in substance: "To the 

person served: You are hereby served in the within action (or 

proceeding) on behalf of (here state the name of the corporation 

or the unincorporated association €emmeR-Bame-~aeF-Wai€R-9RSaaess 

as-€eea~€tea-Ay-tRe-asseeaates) as a person upon whom the summons 

and a copy of the complaint must be served to effect service against 

said party under the provisions of (here state appropriate provisions 

of Section 3E!g-e~' 411) of this code." When service is intended to 

be made upon said person as an individual as well as a person upon 

whom service must be made on behalf of said corporation or said 

association asseeaates , said notice shall also indicate that 

service is had upon said person as an individual as well as on 

behalf of said corporation or said association assee~ates. In a 

case in which the foregoing provisions of the section require that 

notice of the capacity cin which a person is served must appear on 

the copy of the.summons that is served, the certificate or affidavit 
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of service must recite that such cotice appeared on such copy ct 
the summons, if, in fact, it did appear. When service is against 

a cOrpOration, or against an unincorporated association in an 

action brought under aS8eeia~e8-eeRa~e~~Bg-a-6~8iBe88-~eF-a 

e8_8B~1!81!1e1-1B-~e-IE8BBeF-a~~HeFisea-6Y Section 388, and notice 

of that fact does not appear on the copy of the summons or a recital 

of such notification does not appear on the certificate or affidavit 

of service of process as required by th~ section, no default may 

be taken against such corporation or such association assssiatss 

When service is made upon th1:l person served as an individual as 

well as on behalf of the corporation or association aSBssiates 

eeBa~stiag-a-6~siBeBB-~aeF-a-eSmM8R-BSme , and the notice of that 

fact does not appear on the copy of the summons or a recital of 

such notification does not appear in the certificate or affidavit 

of service of process as required by this section, no default may 

be taken against such person. 

When the sumnons is served by the sheriff, a constable or 

marshal.,. it must be returned, with his certificate of its service, 

and of the service of a copy of the complaint, to plaintiff if he 

is acting as his own attorney, otherwise to plaintiff's attorney. 

When it is served by any other person, it must be returned to the 

same place, with the affidavit of such person of its service, and 

of the service of a copy of the complaint. 

If the summons is lost subsequent to service and before it is 

returned, an affidavit of the official or other person making 

service, showing the facts of service of the summons, may be 

returned in lieu of the summons and with the same effect as if the 

summons were itself returned. 
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SEC. 8. Section 411 of the Code of Civil Procedure is amended 

to read: 

411. The summons must be served by delivering a copy thereof 

as follows: 

1. If the suit is against a domestic corporation: to the 

president or other head of the corporation, a vice president, a 

secretary, an assistant secretary, general manager, or a person 

designated for service of process or authorized to receive service 

of process. If such corporation is a bank, to any of the foregoing 

officers or agents thereof, or to a cashier or an assistant cashier 

thereof. If no such officer or agent of the corporation can be 

found within the state after diligent search, then to the Secretary 

of State as provided in Sections 3301 to 3304, inclusive, of the 

Corporations Code, unless the corporation be of a class eXJ)ressly 

excepted fram the operation of those sections. 

2. If the suit is against a foreign corporation, or a non

u.sident joint stock company or association, doing business in this 

state; in the manner provided by Sections 6500 to 6504, inclusive, 

of the Corporations Code. If the suit is against a foreign partner

ship described in Section 15700 of the Corporations Code, in the 

manner provided by that section. 

21.1. If the suit is against an unincorporation association: 

except as provided in subsection 2, to the agent deSignated for 

the purpose of receiving serviee as provided in Section 22503 of 

the Corporations Code. If no such agent has been designated prior 

to the commencement of the action, or if such agent cannot be found 
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within the state after diligent search, then to anyone or more of 

the association's members and by mailing a copy thereof to the last 

known mailing address, if any, of the principal office or place of 

business of the association. 

3. If against a minor, under the age of 14 years, residing 

within this state: to such minor, personal~ and also to his 

father, mother, or guardian; or if there be none within this state, 

then to any person having the care or control of such minor, or 

with whom he resides, or in whose service he is employed. 

4. If against a person residing within this state and for 

whom a guardian or conservator has been appointed: to such 

person, and also to his guardian or conservator. 

5. Except as otherwise specifically provided by statute, in 

an action or proceeding against a local or state public agency, 

to the clerk, secretary, president, presiding officer or other 

head thereof or of the governing body of such public agency. "Public 

agency" includes (1) every city, county, and city and county; (2) 

every public agency, authority, board, bureau, commission, corpora

tion, district and every other political subdivision; and (3) every 

department and division of the state. 

6. In all cases l~here a corporation has forfeited its charter 

or right to do business in this state, or has dissolved, by delivering 

a copy thereof to one of the persons nho have become the trustees 

of the corporation and of its stockholders or members; or, in a proper 

case, as provided in Sections 3305 and 3306 of the Corporations Code. 
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7. If the suit is one brought against a candidate for 

public office and arises out of or in connection with any matter 

concerning his candidacy or the election laws and said 

candidate cannot be found within the state after diligent 

search, then as provided for in Section 54 of the Elections Code. 

8. In all other cases to the defendant personally. 
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SEC. 9. Section 395.2 is added to the Code of Civil Procedure, 

to read: 

395.2. If an unincorporated association has filed a certificate 

with the Secretary of State pursuant to Section 22503 of the 

Corporations Code listing its principal office or place of business 

in this state, the proper county for the trial of an action against 

such unincorporated association is the same as it would be if the 

unincorporated association were a corporation. 
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SEC. 10. Section 1030 of the Code of Civil Procedure is amended 

to read: 

1030. When the plaintiff in an action or special proceeding 

resides out of the State, or is a foreign corporation, or is an 

unincorporated association wherever situated which is bringing the 

action or proceeding in its common name, security for the costs and 

charges, which may be awarded against such plaintiff, may be 

required by the defendant. \'ihen required, all proceedings in the 

action or special proceedings must be stayed until an undertaking, 

executed by two or more persons, is filed with the clerk, or with 

the judge if there be no clerk, to the effect that they will pay 

such costs and charges as may be awarded against the plaintiff by 

judgment, or in the progress of the action or special proceeding, 

not exceeding the sum of three hundred dollars ($300). A new or 

an additional undertaking may be ordered by the court or judge, 

upon proof that the original undertaking is insufficient security, 

and proceedings in the action or special proceeding stayed until 

such new or additional undertaking is executed and filed. Any 

stay of proceedings granted under the provisions of this section 

shall extend to a period 10 days after service upon the defendant of 

written notice of the filing of the required undertaking. 

After the lapse of 30 days from the service of notice that 

security is required, or of an order for ne» or additional security, 

upon proof thereof, and that no undertaking as required has been filed, 

the court or judge, may order the action or special proceeding to be 

dismissed. 
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