#uk 3/22/66
Memorandum 66-17
Subject: Study U4 - Suit in Common Name

Attached to this memorendum is a revised research study dealing with
suit by and against a partnership or other unincorporated assoclation in its
common name. The study recommends that unincorporated associations be
prermitted to sue as well as be sued in their éommpn names. The overall
effect of the specific recommendstions is to treat en unincorporated
association both substantively anmd procedurally as an entity.

Briefly stated, the following statutofy scheme is reccumended in the
research study. A plaintiff could obtain a judgment enforceable against
the joint assets of the associastion by proving a negligent or wrongful
act or omission of the association or its officer, agent, or employee or
by proving that the contract entered into by the asscciation was authorized
by it to be made. A member of an unincorporatsd nonprofit association would
be liable for tortious conduct of the association only if he participated
in the conduct, authorized it, or ratified it; he would be liable on
contracts entered into on behelf of the association only if he assented
to such liability in writing. In the event that judgments are obtained
sgainst the association and some of its members for the same injury or
damage, the plaintiff would not be permitted to satisfy his judgment against
s member of the agsociation until the judgment against the association is
returned wholly or partially unsatisfied.

An unincorporated association would be permitted to sue in its common
name. An unincorporated association would be treated like a corporation for
venue purposes if it had filed a certificate with the Secretary of State
designating & principal place of business within the state. An association
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would be permitted to designate an agent for the service of process, in

much the same manner as a corporation, and service could only be made on

such agent if he could be found within the State by a diligent search.
Finally, an association suing in its common name could be reguired to post
security for costs that might be awarded to the defendant in such action

if the defendant files and serves a demend for such security on the plsintiff
agsociation.

Thig memorandum is only intended as & guide for discussion at the
meeting. To fully understand the policy questions involved, the resesrch
study should be read before the meeting. The following are the policy
questions presented by the attached research study:

1. Definition of "unincorporated association." See the study, pages

2-4, The statutory definition reccmmended in the study is found at the
bottom of page 4. The definition codifies exiating case law. It woulid
provide a clear indication of the types of organizations included within
the scope of the common name statute and would eliminate unnecesgary
repetition in the various provisions of the statute.

2. Permitting suit in cormon name agalnst unincorporated associations. :

See the study, pages 5-7. The existing statutory scheme is outlined on
pages 5 and 6 of the study. The effect of Section 388 is to save the
plaintiff a good deal of inconvenience, time, and expense without affecting
the substantive rights of the members of the association. On pages 6-7,

the study recommends that suit in common name against unincorporated
asgociations continue to be permitted.

3. The "transacting business" requirement. See the study, pages 7-10. E

The study recommends that the "transacting business” requirement be
eliminated. The statutory recomendation to effectuate this recommendation
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is set out at the bottom of page 10. The recommendation reflects the fact
that the courts have read the "transacting business” requirement out of the
statute,

L, Substantive liability of unincorporated associations. See the

study, pages 11-21. The recommendation and proposed statutory language
are set out on page 17. It is important that you read peges 11-21 since
the changes we propose Lo meke in existing law are important and basic.

Generally, the recommendation codifies what probably is existing law in
the case of tert liability; it changes the existing law on contracts which
provides that an unincorporated associstion cannot make a contraet unless
by statute it is directly or indirectly authorized to do so or is made a
legal entity for this purpose, There are, however, already a number of
California statutes that authorize unincorporated asscciations to make
contracts. Basically, the recommendation merely extends to other
unincorporated norprofit associations the treatment already afforded to
partrerships and labor unions, The recommendation will tend te disecourage
plaintiffs from seeking to recover from the individual mermbers of an
association for injury or damage based on contract or tort and will tend
to distribute the financial risks involved in joining an association among
the members. It also will make it easier for the plaintiff to reach the
joint assets of the association to satisfy contractuel or tort lisbility.

5. BSubstantive liability of members of unincorporated assocclations.

See the study, pages 21-25. The study recommends that members of unincorporated
nonprofit associations should be liable for tortious conduct only if they ;
participated in the conduct, authorized it, or subsequently ratified it
and should be lisble on contracts entered into on behalf of the asscciation

only if they have assented to such liability in writing. The recommendation
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and the proposed statutory language are set out on page 24, The recom-
mendation treats members of nonprofit unincorporated associations basically
the same as limited partners as far as their personal liability is concerned.
The recommendation codifies what apparently is existing California
law on tort liability. The provision relating to contract liability would
extend the limited immunity from liability provided by Corporations Code
Sections 21100 and 21102 for debts incurred in acquiring realty to all
contracts made by an unincorpeorated nonprofit association. The recom-
mendation will encourage a plaintiff to sue an association in its common
name and to collect from its joint assets, and thus, will tend to reduce
the number of instances in which the plaintiff will satisfy an associational
liability out of the individual assets of the members of the association.

6. Enforcement of judgment. See the study, pages 26-29. The

recommendation retains the existing law which permits the joinder of
actions against an association and one or meore of its members to establish
their liability for the same injury or damage. In the event that judgments
are obtained against the association and scme of its members for the same
injury or damege, the recommendation would not permit a plaintiff to satisfy
his judgment ageinst a2 memher of the association until the judgment againat
the association were returned wholly or partielly unsatisfied. The
recormendation and proposed statutory language are set out on pages 27-28.
The recommendation will afford a member of an association an opportunity to
personally litigate the guestion of his individual liability before he can
be required to pay for an injury or damage arising out of the asscciation's
gctivities. There is ample precedent in other jurisdietions for this type
of a recommendation. It will both protect the associate and help to avoid
multiplicity of suit.
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7. Service of process. See the study, pages 30-36. The recommendation

changes existing law which provides that service may be made on "one or
more of the associates”. It would permit an association to designate en
agent to receive service of process and would provide that service could E
be made only on such agent if he could be found within the State by |
diligent search; in all other cases, service would be made on one or more
of the associates and by sending & copy of the summons and complaint to the
last known mailing address of the association's principal place of business.
The recommendation is set out on page 31 and the proposed statutory language
is set out on pages 33-36. The recommendation will afford increased
protection agalnst the possibility of & default judgment but, being
permissive, wlll impose an additional burden only on those associations
which seek its additicnal protection,
8. Vemue. See the study, pages 36-39. The recommendation provides that
if an unincorporated association files a certificate designating a principal
place of business with the Secretary of State, it will be treated like a
corporation for venue purposes. The recommendation will permit the plaintiff
to bring the action in the county where the association’s principal place
of business iz located, It alsc will prevent the plaintiff from bringing
an action against the association in a particular county merely because a
member of the association resides in that county.

9., Permitting suit in common nasme by unincorporated associations.

See the study, pages 40-50. The existing law is set out on peges 40-Li,
The study recommends that unincorporated associations be permitied to sue
in their common names, Thus, it extends to all unincorporated associations

the rule that now is applied to labor unions. The recommendation and the
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proposed statutory language are set out on page 43. The reccmmendation
would eliminate a great deal of work and expense, and valid rights which
are now too expensive to enforce would become enforceable, It also would
insure that unincorporated associations would have an opportunity to
obtain redress for injury or damage to the associational entity in those
instances in which none of the association's members were injured or
damaged in addition to the association,

10, Identifying the adversary. See the study, pages 51-52. The

study concludes that a defendant who is sued by an assocciation using its
common name would have no problem learning whom his adversaries were,

The associational entity would he adeguately identified in the caption of
its complaint; the names of the members of the plaintiff association could
be learned by resorting to discovery. Existing statutes already provide
adequate procedures for governing the service of various pleadings and
notices on the plaintiff association.

11. Restitution of judgments. See the study, pages 53-54. The study

concludes that restituticn of judgments is adequately provided for by
existing law. The problem arises infreguently; a defendant may stay
execution by posting an appeal bond; and, the trial and appellate courts
have the power to order the restitution of what the defendant has lost
if the judgment is subseguently reversed.

12, Costs. ©See the study, pages 54-58, The study recommends that
a defendant be permitted to require an unincorporated assocciation to post
security for the costs that might be awarded the defendant in an action
brovght by the association in its common name, This would be accomplished

by filing and serving a demand for an undertaking on the plaintiff associatio.
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at any time after the filing of the complaint. The recommendation is set

out on page 56 and alternative proposals for effectuating the recommendation
are set out on page 57. Under this recommendation, a judgment for costs
would be treated in the same manner as any other jufgment against the
association except that if the defendant required the association to

provide an undertaking for costs, the defendant would proceed to collect under
the undertaking bvefore resorting to other means for collection of costs,

There are several other statutes in California that have similar provisions
governing the posting of undertakings for costs.

Respectfully submitted,

John L. Reeve
Junior Counsel
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SUIT BY OR AGAINST A PARTNERSHIP OR OTHER
UNINCORPORATED ASSOCIATION IN ITS

COMMON NAME*

*Thils study was prepared for the Californie law Revision (ommissglon

by the staff of the Commission. No part of this study may be published

without prior written consent of the Commission.

The Commission assumes no responsibility for any statement made in

this study and no statement in this study 1s to be attibuted to the

Commission. The Commission's action will be reflected in its own recom-

mendation which will be separate and distinet from this study. The

Commission should not be considered as having made & recommendation on g

particular subject until the final recommendation of the Commission on

that subject has been submitted to the Legislature.

Copies of this study are furnished to interested persons solely for

the purpose of giving the Commission the benefit of the views of such

persons and the study should not be used for any other purpose at this

time.
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SUIT BY OR AGATIIST A PARITERSIIIP OR OTIER
UNINCORPORATED ASSOCTIATION IN ITS
COMMOI NAME

INTRODUCTION

A conmon name Is one that iz used by twe or mers persons fsr the copduet
of their mutual affairs, Although there are some significent exceptions, the
general rule in California is that a suit may neot be breught by a
pertnership or sther unincorporated agsoclation in ita commen neme; all
ef the persons whe conduct their mutuel affairs under the common name must
be named individually as parties, Iowever, Code of Civil Procedure Section
388 permits such an association to be sued in its cormon name vnder certain
cirecumstances, |

This study is divided inte three parts. The first part discusses what |
types of organizations are included within the term "uninesrporated asasociation"
and includes a recormended definition of this term. The second part examines
the problems that arise under existing lew when an unincorporated asseciation
is sued in its commen name, This part ineludes recommendations for changes
in existing law to deal with some of these problems. The third part
considers the adventeges and disadvantages that would result frem permitting
an unincorporated associstion to sue in its common name and concludes that
suit By such an associatien in Its common name should be permitted, This
part includes recommendatiens for statutory provisions designed to meet the
problems that would arise if suit by such an assoclation in its coemen name

were permitted,
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MEANIIG OF TIIE TERM "UNINCORPORATED ASSOCIATION"

It hasz heez_l suggested that unincorporated_ assoclations can be classified

into two types:

. {1) Those which are partnerships and to which the Uniferm
pPartnership Act applies and controls. The requirements of CAL,
CORP, CODE §§ 15006, 15007 must be fuifilled. The question whether
parties have created a partnership 1s ordinarily one for determin-
ation by the trial court, from facts advanced and inferences to be
drawn therefrom. Spier v. Lang, 4 Cal.2d 711, 53 P.2d 138 (1935),

{2) Those which are not treated as partnerships for any

purposes and to which agency law applies in all respects. The

nonprofit wunincorporated zasociation is a prime example, but

this class would also include the common law joint stock carpany

and the Massdchusetts business trust, each of which are nonpartnership

adgsociations. See In Re Agriculturist Cattle Insurance Co., L.R,

5 Ch. App. Cas. 725 (1870)}{cemmon law joint stock company); State

Street Trust Co. v, Ilall, 311 Mius. 299, 41 N.E.2d 30, 156 A.L.R.

13 (1942) (Masaachusetts trust).

In California, Section 388 of the Code of Civil Procedure provides that
when "two or more persons, asscciated in any business, transact such busineas
under a common neme, whether it comprises the names of such persons or not,
the asaociates may be sued by such common name." Although Section 388
might be conatrued to apply only to partnerships and other forms of
unincorporated bBusiness associntions engaged in activity for the pecuniary
profit of its meyphera, the section has not been given this restrictive
interpretation., The seetion applies equally to persons assgeclated together
in a nonprofit association, organized for charitable or other purposes., who

' 2
transaet any business within the objects of the association.

Section 368 dees not use the term "unincorporated asscciation” in
describing the type of organizations that may be sued in common neme, A few

3
other states have statutes that are subgtantially the same asg Califernia,
The great majority of the common name statutes, however, apply by their terms
HY

to "unincorporated associations.”
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A few of the common name statutes that apply te "unincorporated
associations" specifically exclude partnerships from the coverage of the
statute,5 probably because a separate statute governs suitas by and against
partnerships.6 llowever, the California statute epplies to partnsrahipa?
and no reason is apparent why there should be two separate suit in common
neme statutes, one applying to unincorporated assccistions generally and
the other applying only to partnerships.

A few of the common namg statutes use the word "voluntary" in connection
with the term "association." A "voluntary orgnization" is one in which
one may seek, or be accepted into, membership as a matter of choice.9 This
limitation on the scope of a cowmon name statuﬁe is not recommended; the
addition of "voluntary" might, for exempie, exclude & labor union having a
"union shop" or "cl&sed shop” contract from the coverage of the statute.
Moreover, in view of the protection that cen be afforded individual menbers
of unincorﬁarated agssociations from having to pay personally a liability of
the &ssoeiation,lo there 13 no necessity to limit the coverage of a conmmon
name stﬁtute to "voluntary” associations.

The common name statutes in the vaerious states are not uniform, A
substantisl number use "unincorporated assoccistion” or a similar phrase
without further definition to prescribe thg acope of the coverage of the
statute.ll Some of the statutes contain a more detailed description of the
typea of organizations covered by the statute.‘ The following are illustrative
of the definitional type of statute: .

MINN, STAT, § 5&0.151 -- "two or more persons [who] associate

or act, whether for profit or not, under the common name,
ineluding asscciating and acting as a labor organization er

employer organization, whether such common nsme comprises
the names of such persons or not.”
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NER, REV. STAT. § 25-313 -- "any company or association of persons
formed for the purpose of (1) carrying on any trade or
busginess, (2) holding any species of property in this
state, or (3) representing employees in collective bargaining
with employers, and not incorporated,"

PA, RULES CIV,. PROC., Rule 2151 -- "any unincorporated association
conducting any business or engaging in any activity of any
naeture whether for profit or otherwise under a common name,”
excluding "an incorporated association, general partnership,
limited partnership, registered partnership, partnership
association, joint stock company or similar association.”

It is suggested that a definition of the term "unincorporated association”

would be desirable. The definition would provide a clear indication of the
types of organizations included within the scope of the common name statute
end would eliminate unnecessary repetition in the various provisions of the
statute. Such a definition would be availeble for use both in a statute
providing for suit egainst an unincorporasted association in its cormon name
and in a stetute providing for suit by such an assoeclation In its common
name,

The definition should be broad enough to include all types of un-
incorporated organizations. If a particular provision of the common name
statute should not apply to specific types of unincorporated organizations,
limiting language can be inserted in that provision.

The following definition is recommended:

"Unincorporated association" means any unincorporated organ-
ization engaging in any activity of any nature, whether for profit

or not, under a common name, and includes, by way of illustration

but not by way of limitation, a joint stock company, labor union,

partnership, church, fraternal order, or club unless such organ-
ization is incorporated.

-4
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UNINCORPORATED ASSOCIATIONS AS DEFENDANTS

The Existing Statutory Scheme

At common law, sult against & partnership or other unincorporated
association in its common name was not permitted; all of the individual
members comprising the association had to be named as parties defendant.1
This rule has been changed in California by Code of Civil Procedure Section
3688 which permits an action to be brought against ar vanincorporated associa-

tion in its common nanme,

Section 388, which was enacted ae part of the 1872 Code of Civil

Procedure, provides:

388, uhen two or more persons, assoclated in any business,
transact such business under & common name, whether it comprises
the pames of such persons or not, the associates may be sued by
such common name, the summons in such cases being served on one
or more of the asseciates; and the judgment in the sction shall
bind the Jjoint property of all the assoclates, and the individual
property of the party or partles served with process, in the same
manner as if all had been named defendents and had been sued upon
their joint liability.

A suit brought under Seotion 388 is one ageinst the agsociation and is
not one brought against the associates in their individual capacities.?
Thus, for example, an attion against a partnership under Section 388 must
be brought against the partnership itself in ite firm name;3 the Tirm must
be specifically designated as a party defendan.t.h If the individual part-
ners are named as parties defendent and only inferentially described as doing
business under a designated firm name, the partnership itself is not & party
defendant under the statute;5 hence, a purported answer filed on behalf of
the partnership in its firm name is improper gince it is equivelent to a
prleading entered by a styanger to the action, By the same toke#, & Judg-

ment entered in such & case mey not run against the firm itself, Conversely,
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when & suit is flled against the partnership itself in its fim name, the
action 1s one againat the firm only and net the members thereof individually.
Accordingly, individual partners are precluded from interposing a defense

to such an action in theg.r own right because they are considered te de
strangers to the action, Ilowever, when an unincorporated associstion is
sued in its common name under Section 388, nothing in the section precludes

the joinder of irndividual menmbers of the association as additional defendants.

8a
Sectlon 388 does not affect the rules of substantive 1liability; the

plaintiff who sues an unincorporated association under Section 388 must

establish the liability of the association under the applicable rules of

.9
substantive law. While the law is not entirely clear, 1t appears thet an

unincorporated assoclation is probably liable fer its negligent or wrongful

acte or cmissions and for the negligent or wrongful acts or omissions of itse
10

officers, agents, or employees,

If the plaintiff cbtains a Judgment ageinet the unincerporated association,
Seotion 388 provides that he can satisfy his judgment by execution egainst the
.jbint aspets of the assoclation and the individual assets of the sssociates who
wvere served in the action against the association. It has been held that Section
388 requires only that the asgociate be served in order that the Jjudgment may be
gatigfied by execution ageinst his individual assets; it does not require that he
be made an additlonal defendant in the action against the asaociation.ll However,
& 1959 amendment to Code of Civil Procedure Section 410 pequires that when service
is to be made against associates doing husiness in a commen name, the copy of the '
summons must contailn a notice stating that the associate is served on behalf of
the association'. If the assoelate algo 1s being served as an individual, the
notice must make clear that he 18 being zé¥ved in keth capacities. Thus, it is
unclear-whether mexe-service pursuapt to Section 388 will suffiee to bind the
éersoml assets or-the associatg_.wit-hqup g:akiﬁg him & defendant to the action.

- 6l ) - tionq -
Permitting suit in common neme againes unincorporated usoeiationé

Section 388 made a desirable change in the common law rule that did not
permit sult to be brought ageinst an unincorporated association in its common
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name., The desirability of this change is so generally recognized that
extended discussion is not necessary. The change eliminates nesd for an
extended caption to name the individual members that constitute the
pssoclation. Moreover, it permits the plaintiff to avold the time and
expense that would be required to determine each and every member of the
association, Consider the injustice that would result if persons injured

by a powerful unincorporated associatlon were required to bring suit against
hﬁO?ODO members as individuals.l2 To avold this result, the common law rule
has been changed not only in Californiaubut also in the federal court513 ?
and in a substantial ?umher of states.l Suit in common name also is
permitted in Englend. ’

The effect of Section 388 is to save the plaintiff a good deal of
inconvenience, time, and expense without affecting the substentlve rights
of the members of the association, Although the enactment of Seetion 388

made a substantial improvement in the law, additional aubstantive and

procedural changes in the law relating to suit against wnincorporated

gasociations in common neme are needed, These are discussed belsw,

The "transacting business" requirement

Existing law. Section 368 is not an unqualified exception te the general

common law rule that precludes suit against unincorporated saseciations.
nor is there any statutory exception that is broader than Section 388, By
its terms, Section 388 is limited to suit against "two or more persons,

agsociated in any business, [whe] transact sueh business under a ccmmon neme

whether it comprises the neames of such persons or not." [Emphasis added.]




Obviously, if an unincorporated association is in business for the
purpose of realizing a profit, it will be "transacting business" within the
meaning of Section 388. However, the association need not be in business
for profit; it may be merely philanghropic or charitable and still be
subject to suit under Section 388.1 "Pransacting tusinese" is construed
so broadly that apparently all that is necessary is that the acts on which
the plaintiff's claim of liability is based be acts intended to effectuate
a specific object of the assoaia.tion.l7

18
In Camm v. Justice’s Court, the "Sonoms County Good Roads Club,"--

an association "engaged in instilling, promoting, furthering, snd advancing
the interests of the public of the state of California in repairing, maintain-
ing, and improving the streets, roads, and bywsys of and in the County of
Sonoma"--was held to be "transacting business” so as to be sublect to suit
under Section 388. The club defended on the ground that it was a "nontrading,
unincorporated association”. The district court of appeal sald:

[Nlor is it important whether it was a voluntary association and
not organized and conducted for pecuniary profit to its prolectors
or members. [Citation omitted.] By this we mean to say that
section 388 has reference to an association of two or more persons
who thus band together for the purpose of transacting as a single
body any kind of business, whether for profit to themselves or
for charitable or philanthropic purposes, and that, where persons
so associated, to effectuate the specific oblects of their
association and for the benefit therecf, create liabilities against
themselves as such associates, such persons, as such asgoclates,
may be proceeded against by their common name in any action to
enforce the liasbilities so created.l9

20
In Herald v. Glendale Lodge, it was held that sn FElks Lodge could be

sued 1n its common name under Section 388. The plaintiff was trying to
enjoin the selling of liguor in the club in viflation of a city ordinance.
The court stated that it made nc difference whether & service was being

provided to the members of the club or to outsiders as far as determining
-8-



whether the club was "transacting business" for the purpose of Section 388.
The district court of appeal stated by way of dictum:

If the word "business" in this connection, means an

actual commercial business, carried cn for profit, the

defendant here cannot qualify. As alleged in the complaint

its purposes are purely social and benevelent. . . . It

clearly is not a business concern, in any mercantile or
commercial gense. On the other hand, if the word is used

with the more general and very common meaning of any occupation,
employment, or interest in which persons may engage, it would
include this defendant. . . . We see no reason for restricting
section 388 of the Code of Civil Procedure to associations

Tormed for commercial business. . . . When a number of persons
are associated under a common name in an underteking in which the
associates incur obligations for which they are legally liable, why
should they not be sued in the common name which they have
adopted, whether it is a money-making concern or otherwise? . . .
Why should a different rule of liability exist because the
associates happeh to contract thelr lizbilities in an enterprise
in which they are catering to themselves? The word "business"

in its broad sgpse, embraces everything about which one can bhe
employed . . .

The reasoning of these two cases was adopted by the California Supreme
a2
Court in Jardine v. Superior Court  which held the Los Angeles Stock

Exchange to be "transacting business" so that it could be sued in its

common name, Two rzcent California cases have upheld suit in common name
22a
against a labor union.

Recommendatiqn: The "transacting business"” requirement should be
eliminated,

An analysis of the ressoning of the three cases discussed above indicates
that any acts in furtherance of the objectives or purposes of an aasscociation
probably will constitute "fransacting business" so as to subject the
association to suit in its common name for any liabilities arising out of
such acts. Therefore, the requirement that an association be "transacting
business" is no longer a significant limitation. Ilowever, to the extent

that this requirement limits the right to bring an action against an
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unincorporated association, it is an undesirable limitation. If the liability
arises out of an associational activity, the plaintiff should have a right
to bring his action against the association in its common name and a technical L
cbjection that the association is not "transacting business" should not he
permitied to defeat the action., In this comnecticn, it should be noted that
the pertinent provision governing suits to enforce substantive federsl rights
against unincorporated sssociations has no "transacting business” requirement.23
In addition, many of the common name statutes in other states have no ;
"transacting business" requirement.ah

The definition of "unincorporated association," previously recammended,25
would include all unincorporated assoclations, not just those engeged in
transacting business. Since the "transacting business" requirement is an
undesirable limitation on the right to bring an action against an unincorporated
asgociation, the broad definition of "unincorporated association” should be
used in the statute governing the right to bring suit in common neme against
an unincorporated association.

The following statutory languege is recommended to effectuate thia

recommendation:

An unincorporated association may [sue and] be sued
in its ecommon rompe.

The desirability of inserting the words in brackets is discussged in i

part 3 of this study.
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Substantive liability of unincorporated asscciations

Existing law, An incorporated association is liabls en its centracts

and for its own negligent or wrongful scts or cmisaions and for the negligent

or wrongful acts cr omissions of its officers, agents, or employees acgmitted
26 '
while they are acting in the scope of their employment, But an

unincorparated association was not lisble on this hasis at cormon law since
27
it was not recognized as a legal entity. The assets of an unincerporated

association are regarded as those of the membership In common, and under

the common law rule esuld be reached only to satisfy a personal liability
28
of all of the members of the association,

Since the common law reguired that each mapber of an unincorporated
assoelation be personally lisble before the plaintiff could reach the
associntion's assets, the rules thet determined the liability of members
of various types of unincorporated associations were decisive in determining
the liability of the assoclation. The development of these rules has been
described as follows:

Because the mctual wrongdoers often are without funds, persons
injured have frequentiy sued some or all of the mernbers. As

late as one hundrad years ago such actiena had a fair chance

of puccess since until then c¢lubs and other unincorporated
aesociations were treated very much llke partnerships, FEach member
was congldered a general agent of the others, and sll were
chargeable with harm caused by & member in the course of
asgociation business. By the end of the nineteenth century,
however, many Jurisdictions had drawn a sharp line between
partnerships and nonprofit associations, and held assoclatien
merbers liable only if they had actually authorized, ratified,

or partieipated in the act. Moreover, authorization pormaily

was not inferred from mere membership; a good measure of

autheority might have been drawn from the associstion'’s rules or

its purposes, but, with scme exceptions in early union cases,

gourts were very hesitant to bind members on that basis alone, . . .
Practice was sometimes more liberal than theory, however, and as
associations grew largsr, made more contracts, and caused greater
injury, the desire to find authority or ratification also increased,
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{See Lawlor v. Loewe, 235 U.S. 522 (1915); Security-First
Naetional Bank v. Cooper, 62 Cal. App. 24 653, 145 P.2d 722 (Dist.
Ct. App. 1943).] But this very growth in size made membership
control unrealistic and membership liability seem unfair; courts
expanding the liability of the membera sometimes found themselves
overruled by statute, [Compare 47 Stat. 71 {1932), as smended,
29 U.8.C. § 106 (1928), and CAL, COEP, CODE §§ 21100-03, with
cases cited supra.] 9

Tort Liability

There is little Califormia law on the liability of an unincorperated
association for injurles resulting from its tort or the tort of its efficer,
agent, or employee. The general rule elsewhere now apparently is that
such associations are liable to persons (other than members) to the same
extent as legal entities:

With respect to their torts, unincorporated associations
or clubs are under the same duties and liabilities as any other
group of individuals, whether corporate or noncorpeorate, and
the general rule ig that an unincorporated associstion is liable
for a tort committed by its agents or servants in the course of
their service or employment. Orgenizations called into being
by the voluntary action of the Individuals forming them for thelr
own advantage, convenience, or pleasure, being but aggregaticns
of natural persons associated together by their free consent for
the better accomplishment of their purposes, are bound to the
same care, in the use of their property and the conduct of their
affairs, to avoid injury to others, as are natural persons, and
a disregard of neglect of this duty involves a like liability.
Under this rule, unincorporated associations and societies are
regponsible for injuries sustained by reasgon of their failure to
use ordinary care in the erection or maintenance of buildings,
gtructures, or premises fit for the purposes of their organization.
A club, committee, or other organization, and the actively
participating members, which organlzes or promotes a free public
entertainment or celebration, may be charged with liability for
damages feor perscnal injuries to spectators caused by negligence
in conducting or managing such celebration or entertainment, . . &
An unincorporated association may be held liable in an action for
wrongful death, or may he liable for perscnal injury to the wife
of one of its members,
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4 distincetion must be made betwsen an action by a third person for
injury caused by the activities of an unincorporated association and an
action by a member against the association:

The general rule deducible from the cases which have passed
on the gquestion is that the members of an unincorporated assoecia-
tion are engaged in a joint enterprise, and the negligenceor
fault of each member in the prosecuticn of that enterprise is
imputable to each and every other member, so that the member who
has suffered damages to his person, property, or reputation through
the tortious conduct of another member of the association may not
recover from the association for such damage, although he may
recover irndividually from the menber actuzlly guilty of the tort .3t

Although no California decision has heen found which imposes tort
liability on an entity theory in a case where a third person brings an action
against the association, California has been a leader in imposing liability
on the cammon funds of an unincorporated association on an entity theory for
2n injury negligently or intentionslly inflicted on a member of the association.

32

In Marshall v. International Longshoremen's & Warehousemen's Union, the

California Supreme Court held that a labor union is to be treated as an entity
for the purpose of determining liability. In this case, a member of the

unicn sued the union for injuries resulting from negligent maintenance of

the union parking lot. The court held "It is our conclusion that a member

of a labor union is entitled to sue the union for negligent acts which he
neither participated in nor authorized, and that any judgment he may recover
against the union can be satisfied from the funds and property of the union

33
alone."

34
In Tnglis v. Operating Engineers Local Unicn No. 12, the California

Supreme Court applied the same rule to intentional torts. The court held
that a member of a labor union could recover against the union for an
intentional tort committed on him by members and officers of the union during

the courde of a union meeting.
-13-




The California Supreme Court has not had occasion to determine whether
the entity theory should be applied to actions brought by members of other
types of unincorporated associations. In the Marshall case, the court said:
“"We limit our holding to labor unions only, leaving to future development

the rules to be applied in the case of octher types of unincorporated
35

associations.” However, the reasoning in the Marshall case would seem to
egll for the application of the entity theory of liability in case of other
unincorporated associations that are not partnerships. In Marshall, the

court noted that the rules governing the liability of unincorporated nomprofit
associations for injuries to members have been arrived at by =pplying the

rules of law developed in the field of business partnershipe and atated:

Under traditional legal concepts the parinership is regarded
as an aggregate of individuals with each partner acting as agent
for all the other partners in the transaction of partnership
business, and the agents of the partnership acting as agents for
all of the partners. When these concepts are transferred bodily
to other forms of voluntary associations such as fraternsl organi-
zationg, clubs and labor unions, which act normally through elected
of ficers and in which the individusl members have little or no
authority in the day-to-day operations of the association’s affairs,
reality is apt to be sacrificed to theoretical formalism. The
courts, in recognition of this fact, have from casge to case
gradually evolved nevw theories in approaching the problems of such
associations, and there 1s now a respectable body of judicial
decision, especially in the field of lebor-union law, with which
we are here directly concerned, which recognizes the existence
of unincorporated labor unions as separate entities for a variety
of' purposes, and which recognizes as well that the individual
members of such unions are not in any true sense principals of the
officers of the union or of its agents and employees so as to be
bound personally by their acts unggr the strict application of the
doctrine of respondeat superior.

Various writers have suggested that the California Supreme Court should
and probably will extend the rule of the Marshall case to other types of
unincbfporated associgtions, but preobably not to partnerships. One writer

states:

Similarly, Marshall might be extended to apply to other
unincorporated associations. The court indicated that, if an
unincorporated association acts through elected officers, leaving
no mansgement control to its ingividual members, the application
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of partnership law to govern the relationship between them is

apt to lack realism. These criteria might exclude scme fraternsl
orders that break down into small, voluntary units in which each
menber does have some voice in the management of the organization®s
affairs. MNevertheless, Marshall does state that the other nonunion
unincorporated associations may be accorded entity status--"leaving
to future development the rules to be epplied in the case of
nonunion unincorporated associations.” At the least, it seems that
such organizations would be held liable for torts against their
members. At the most, such associations might be treated as entities
whenever partnership law would fail to yield an eguitable result.

It appears that the court in Marshall has reached an equitable
result, It erased the vestige of common law that resulfted in union
immunity from tort suits by its members. Tt allowed the injured
member to pursue his only effective remedy. It also pointed the
way to the abrogation of similar immunity in other unincorporated .
associations, In doing 3o the court has met its responsibility
of replacing the outmoded doctrine with its only fair alternative--
one that recognizes and applies the characteristics of a modern
labor union in establish%yg the relationship between the organiza-
tion and its membership.

The basic hurdle to be overcome I1n imposing liability on unincerporated
nonprofit associaticns for tortious injuries to persons other than members
is that the common law did not recognize such associations as separate entities
and limited associational liability to cases vhere the liability of each and
every menber of the association was established. Although no Californie cases
have used an entity theory to hold an unincorporated association liable for &-
tortious injury to a third person who is not a member of the association, it
seems llkely that the California Supreme Court would treat the association as
a separate entity in such a case. In the Marshall case, the court showed a
willingness to recognize an unincorporated association as a separate entity
for tort liability purposes. Moreover, the California Supreme Court has
shown no reluctance to change commeon law rules which provided immunity that
could not be justified under modern conditions. For example, common law

38 ' 39

rules of sovereign immunity and charitable immunity have been changed. So,

too, has the common law rule which prevented a married person from bringing
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an action for personal injury against his spouse. Ifence, although no
case in point has been found, it seems safe to predict that the rule in
California will be that an unincorporated association is to be treated like
& legal entity for the purposes of tort liability to persons other than

members,

Contract Liability ]

With respect to contract liability, Cilifornia appears to be in accord
with the general rule in the United States ' that an unincorporated associa-
tion cannot make a contract unless by statute it is directly orhindirectly
authorized to do so or is made a legal entity for this purpose. y A contract
entered into on behalf of the association without such authorization ishmerely r
the contract of the individual associaten who authorized or ratified it. ’

There are a number of California statutes which authorize unineorporated
associations to make contracts. For example, fraternal benefit socleties can
enter into benefit contracts witﬁhtheir members which will be payable only i
out of the funds of the socieiy. Collective bargaining agreemﬁnts are ?
enforceable at law or equity. ’ Corporations Code Section 21200 ° grants
certain powers respecting real estate and other property to unincorporated
benevolent or fraternal organizations and labor unions which would seem
necessarily to include the power to enter into contracts necessary to
effectuate these powers. In addition, Sections 21100-21102 of the Corporations
Code provide that a member of an unincorporated association is not liable on
certain real estate obligations unless he has assumed the obligation in

k7
writing. The necessary implication of thies provision would be that the

gssociation can make such contracts and will be liable as an entity on them.
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Reccumendation: An unincorporated mssociation should be treated as

an entity not only for the purpose of bringing an action against it in its

common néme, tut also for the purpose of determining the liasbility of the

gssociation, Speeifically, the plaintiff should be able to obtain a judgment

enforceable against the joint assets of the association merely by proving

facts that would result in liability if the association were considered as

a legal entity, i.e., by proving a negligent or wrongful act or omission

of the association or of its officer, agent,or employee acting within the

scope of his agency, office, or employment or by proving that a contract was

entered into by the association which would have resulted in lisbility if the

agsociation were a legal entity.

The following statutory language is suggested to effectuate this
recommendation:

Section « An unincorporated assoclation is liable for
its negligent or wrongful act or omission, and for the negligent
or wrongful act or omission of its officer, agent, or employee
scting within the scope of his office, agency, or employment,
to the same extent as if the association were a legal entity.
Hothing in this section affects the lishility between pariners
or the ligbility between a partnership and the partners therein.

Section ___. An unincorporated sssociaticn is liable on any

contract executed in the name of and on behalf of the association

by a person authorized by the association to do so.
The proposed statutory provisions treat an unincorporated assceciation as
a kind of legal entity for the purpose of imposing liability based on
contract or tort to the extent of the joint assets of the association. It is "

47a

possible that when Section 388 was adopted it was intended to have this effect, v
but it has not bcen giveh this constructicon by the California courts. f

Until recently the common law rules denying associational liability

retained considerable vitality, but a growing number of courts have altered
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the common law rules to allow recovery from the association's funds by an
injured person, The reasons have been stated as follows: i

The endurance of the common law rules seems due partly to judieial
inertia but also to several difficulties inherent in change,

First, there may be some feeling that a recasting of group

liability is properly the task of the legislatures; this

attitude held sway in association cases with respect to the

related problem of procedural reform. Second, a conscientious it
Judge is faced with analytic difficulties in attempting to create -
new theories which will adequately explain access to the common
funds without personal lisbility of the members, embrace large

and small associations, and suggest standards for imposing
liability, Nevertheless, the proliferation of large private
associations makes desirsble a concept of group lisbility which

is primarily limited to the common fund, The common law concept

of personal 1isbility or no liability at all has too often meant

the letter, a result out of harmony with the accepted policies

vhich zustain lisbility under respondeat superior: the policy of
suppressing undesirable behavior by encouraging the selection of
responsible officers and agents and the creation of other safe-
guards, and the policy of transferring the impact of the harm from
the individual to the enterprise likely to bear it more easily as

a cost of operations. Cconversely, extensign of recovery heyond

the group funds by holding menbers perscnelly lisble is usually
undesirable since the members often lack the knowledge and individ-
nal control which make justifisble the irxposition of personal
respongibility for the acts of othersy nor wi&é rerbership lisbility
normelly be necessary to compensate the harm,

One writer has analyzed the effect of treating an unincorporated assoclae
tion like a legal entity as follows:

The association is considered much like a corporation, with
property, agents, and liability quite distinet frem that of

the membership. This approach has the immediate merit of
conforming theory both to the actual behavior of many courts
and to the usual conception of large amsocistions, In additien, :
the corperate analogy provides a rich store of examples and ;
criteria for determining substantive liability and precedural :
matters as well. Ilowever, some difficulties are posed by . 3
extension of the entity theory to other organizatiens, Particularly §
with smaller mssociations, which are unlikely to possess sub-
stantial assets of their own, personal liasbility of the individual
members will continue to be desirable and sometimes proper, Courts
will then face the task of coordinating two distinet systems of
liability--one to reach group property and the other, with
standards less conducive to recovery, to impose lizbility en the
menbers,
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The recommended statutory provisions merely make unincorporated
assoclations legal entities for the purpose of tort and contract liability;
they have no effect on the liability of the individual members of the
association.

The recommended statutory provisions will not make any great change
in existing law. Labor unions already are treated as legal entities by
the courts for tort liability purposesﬁo and collective bargaining agree-
ments are enforceable at law or equity.ﬁl Partnerships are now treated,
in substance, as entities; a judgment enforceable against the joint aszets of
a partnership may be obtained merely upon proof of the negligent or wrongful
act or comission of one partner acting within the scope of the partnership
busin.ess.52 Ilence, the recommended statutory provisions merely extend to
other unincorporated nonprofit associstions the treatment glready afforded
partnerships and labor unions. The recognition of labor unions as legal
entities in Daniels v. Sanitarium Ass'n, Inc.,53 end in Marshall v, Inter-

5l

national Longshoremen's & Warehousemen's Union and the reasoning in those

cases appears to justify a prediction that the recommended statutory provisions
~winsofar ss they relate to tort liability--merely state rules that will
eventually be stated by the California Supreme Court if and when the
appropriate cages are presgented, So far as contract liability is concerned,

it is apparent that to a considerable extent unincorporated associations

now have express or implied authority to make many kinds of contracts;55

thus, the recommended statutory provisions merely will meke clear that all

types of unincorporated associations--not just partnerships and labor unions--

can make econtracts and can be held ligble for breaching them.
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The recommended statutory provisions apply to all cases involving the
liability of & partnership or other unincorporated association to a person
who is not a member of the association. The provisions also apply to an
action by a member of an umincorporated nonprofit association against the
agsocliation. Ilowever, the provisions do not change the existing law
relating to a suit by a partner against the partnership or to suits by one
partner against another. One reason for leaving the development of the law
in this area to the courts is that the relationship between partners is such
that they each control the business and are co-principals. Ilence, the
doctrine of imputed contributory negligence may be justified in partnership
cases., In fact, the California Supreme Court in the Marshall case stated:

The concepts herein discussed [coprincipals and imputed

contributory negligence] are proper enough when applied to 56

business partnerships for which they were originally developed.

Permitting a plaintiff to recover from the joint assets of an unincorporated
association on the basis of treating the association as a legal entity will
tend to discourage plaintiffs from seeking to recover from the individual
menbers of an association for injury or damage based on contract or tort.
This will tend tc distribute the financisl risks involved in Jjoining an
gssociation among the members. At the same time, the recormended provisions

will make it eagier for the plaintiff to reach the joint assets of the

association to satisfy contractual or tort liability.

Since treating unincorporated associations as entities for liability
purposes is fairer to plaintiffs and asscciates alike and is more in harmony
with business realities than the rule regquiring the plaintiff to establish
the personsal liability of each menber of the association, there appears to
be no reason why frank legislative recognition should not be given to the

entity nature of unincorporated associations. The only cbstacle to reform
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in this area of the law is the common law concept that an unincorporated
association is not a legal entity. The California Supreme Court in the
Marshall case overcame this obstacle and held that a labor union is a legsl
entity for liability purposes, commenting:
Justice Cardozo once remarked: "A fruitful parent of

injustice is the tyrammy of c¢orncepts. They are tyrants rather

than servants when treated as real existences and developed

with merciless disregard of conseguences to the limit of their

logiec." 57

Substantive ligbility of members of unincorporated associations

Existing law. A distinction must be made between the rules that

determine the 1llabllity of partmers and the rules that determine the 1liability
of members of unincorporated nomprofit associations,

Each partner is the agent for all the other partners when he transacts
business on behalf of the partnership in the mamner in whicg such business
usually is transacted, and his acts bind all the partners.5 Thus, each
partner is individually liable to the injured person for the tortious act of
2 partner in carrying out the partnership business, And each partner is
liable for debts contracted in the name of the partnership by other partners.59
If an unincorporated association is organized for profit, the cases seem to
support the proposigion that the members will be treated as partners for
1liability purposes. °

The lizbility of members of an unincorporated nogprofit assoclation is
determined by agency law rather than partpership law. ' As a result, the
acts of one associate do not bhind the other assceciates. To establish the
liability of an associgte, it is necessary to prove that he participated
in the act in question, authorized it, or subsequently ratified it. The
mermber's authorization or subsequent ratification may be either express or

implied. Affirmatively voting for an action or merely accepting the benefits
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of the action may be enough to enable the court or jury to find the requisite
62

consent or ratificatiom.
There is apparently only one California case dealing with the liability
of the members of an unincorporated nonprofit association. In Security-First

63

Hational Bank v, Cocper, a bank was attempting to recover moneys owing

to 1t from the Santa Monica Elks Lodge, an unincorporated association which
had become incorporated during the course of the transactions involved in
the suit. The obligation arose from the lesse of a building to be used as
a lodge building by the defendant Elks Lodge. Suit was brought against the
lodge and 1188 members thereof. The questions raised on appeal did not
concern the ligbility of the association but were limited to determining the

individual ligbilities of certain members of the lodge.

The defendant members raised the objection that they were not bound by
by the actions of the officers of the asscciation., The court rejected this

contention. Quoting fram Corpus Juris Secundum, the court saidr “If,

however, a member, as such, directly incurs a debt, or expressly or impliedly
authorizes or ratifies the transaction in which it is incurred, he is lisble

as a principal. ©So a member is liable for any debt that is necessarily
6h
contracted to carry out the objects of the association." (The court
65

recited language from an earlier California case, Leake v, City of Venice,

in support of this proposition. Ifowever, in that case the court treated the
association as if it were a partnership; thus, the casze does not seem to

support the proposition for which it was cited.)
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The court pointed out that the officers had been authorized to execute
the lease by a vote of the lodge at a regular meeting. Ilowever, the plaintiff
was unsble to show that any of the individual defendants had attended this
meeting; epparently the defendants had voted neither for nor against the
execution of the lease, Nevertheless, the court held that the defendants
who were members of the lodge at the time of the execution of the lease were
liable on the lease since they had signed the leodge's by-laws which asuthorized
the lodge to obtain and maintain a club or home for the members. The court
held that this act was sufficient to make thege members ones who "impljedly
consented” or "constructively assent[ed] to" the execution of the lease,
Alternatively, the court held that, since the establishment and maintenance
of a club was an object of the association and the lease was  executed as
an appropriate means of achieving this end, the mepbers of the assoclation were
liable thereon simply through joining and belonging to the association.

Thereagéer, in response to this decision, Corporations Code Sections
21100-21102 were enacted. These sections provide (l) that members of
nonprofit unincorporated associations are not liable on real estate contracts
entered into on behalf of the association unless they have aasented thereto
in writing, and (2) that the consent of a member of an asenciation to an act
of the association cannot be presumed or inferred merely from his joining
or belonging to the organization or sighing its by-laws.

The California Supreme Court, like the California Legislature which
enacted Corporations Code Sections 21100-21102 mentioned above, has shown
concern that the cost of liability arising out of activities of unincorporated
nonprofit associations be paid frer the funds and property of the assoclation,

rather than from the assets of individusl members. This concern is reflected
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in the holding in the Marshall case  that a member of a labor union is
entitled to sue the union for injuries caused by negligence but that any
Judgment he may recover against the union can be satisfied only from the funds
and property of the union.

Recommendations: o change should be made in the rules governing the

liability of members of partnerships. Members of unincorporated nonprofit

associations should be liable for tortious conduct only if they participated

in the conduct, authorized it, or subsequently ratified it and should be

lisble on contracts entered into on behalf of the association only if they

have agsented to such liability in writing.

The following statubory language is suggested to effectuate these
reccmmendations:

A member of a nonprofit association is not individually or
personally liable on any contract entered into in the name of and
on behalf of the association unless such member assumes such
liability by contract and the contract or some note or memorandum
thereof, specifically identifying the contract which is assumed,
is in writing and signed by the party to be charged or his agent.

A member of a nonprofit association is not liable for the
negligent or wrongful act or cmission of an officer, agent, or

employee of the association acting within the scope of his office,

agency, or employment unless such member participated in, authorized,

or subsequently ratified the negligent or wrongful act or omission.

Authorization or ratification of a negligent or wrongful act or

cmission may not be inferred merely from the fact of joining or

being a member of the association or signing its by-laws.

The first provision, relating to contract liability, would extend the
limited immunity from liability provided by Corporations Code Sections 21100
and 21102 for debts incurred in acquiring realty to all contracts made by

68
an unincorporated nonprofit assoclation. The reccmmended provisions would

be included in Chapter 2 {commencing with Section 21100) of Part 1 of

Title 3 of the Corporations Code. Ilence the definition of "nonprofit
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association" in Section 210006§a would be applicable.

The second provision, relating to tort liability, would codify what
probably 1s existing Californin law,

Since, in meny instances, an unincorporsted association's treasury will
be the largest and most certain source of funds, the practiéal effect of
these recommendstions will be to encourage the plaintiff to sue the asseciation
in its common name and to collect from its joint assets. Consequently,
thege recommendations will tend to accomplish the desirable objective of
reducing the .nﬁmber of instances in which a plaintiff will satisfy an
asscciational liability out of the individuas) assets of the members of an
unineorporated assocl ation, Of course, an associate's contribution to the
Jjoint assets of the association will be aubject to execution even though he
effectively withholds his consent to the transaction on which the liability
is based, But no reasonable objection can be made to this because the
associate's contribution to the Jjoint fund could have besn used to pay the
obligation voluntarily despite his objecticns, In addition, sm associate
hag no right to witkhdraw his nongributions from the jolnt fund when he

withdrews from the association.,  In effect, an assaciate wlll be in a scmewhat
similar position tg that of & limited pertner whose liability for the debts of
the partnership is limited to the amount of his contribution to the partnership

if he does not perticipste in the control of the partnership's tusiness. = Any
additional burden that these recommendations might impose on a plailntiff seeking

to recover from an individual mgmber of a nonprofit uniacorporgted association
cn an associational 1iability will be offset by the recommendations pede pre-

vicusly which will make it possible for the plaintiff to recover a judement thet
may be enforced against the joint asgets of the association. If it appesars that
a particuler association does not have sufficient aseets to meet its eontractual
obligations, the person negotlating the contract with the assoclation can reguire

that additional security be provided to insure payment,
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Enforcement of Judgment

Existing law. Section 388 of the Code of Civil Procedure provides

that a judgment againet an unincorperated asscciation sued in its common
pame blnds the jolnt assets of all the asspelates and the personal assets
of any "party" who has been served with process in the action. It has been
bheld that & partaner who was served with process in an action agalnst the
partnership was bound by the Judament even though he was not made a party
to the action.To This procedure is designed to avoid multiplicity of suits.?l
The constitutionality of permitting an individual's personal assets to be
bound by a judgment rendered in an action in which he was served btut not
made & psriy has been raised tut has not been decided in California..T2

Although Section 388 is not entirely clear, it could be argued that a
Judgment binding the individual assets of an associate could be obtained
only if fhe associate were made a party to the action against the association.
Section 388 provides in part that "the judgment in the action ehall bind the
Joint property of the party or parties served with process.” (Fuphasis
addedy) Giving "party” its technical legal meaping would result in a con-
struction of Section 388 that would achieve the desirable result of giving
the associate a right to participate in the defense of the action.

A 1959 amendment to Code of Civil Procedure Section lrloTaa established
the procedure for serving an assoclate in an action against an associmtion
ir its common name. Section 410 now provides that the summons in such an
action mist make ¢lear the capacity in which an associate 1s being served:
Where service is made on an esscciate in order to effect service against the
unincorporated asscclation, there must be & notice in the copy of the summons

served that the person is belng served on behalf of the business firm; if

the person also is served as an individual, the notice must state both
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T7eb
capacities in which he is served. The certificate or affidavit of

service must contain a recital that the required notice was lncluded in

the summons. If the notice is cmitted from the suimmons, or if the recital
of the notlce is omltted from the certificate or affidavit of service, no
default judgment may be taken zgainst an association or individual with
respect to vwhom service was Improper. However, 1If service on an assoclate
is proper in respect to either the assoclation or the associate individually,
a default judgment may be entered agalnet such party even though the
attempted service was improper in respect to the other party.

It would seem to be a useless formality to require an associate to be
notified that he is being served both 1n his individual and representative
capaclties if his personal assets would be liable for satiefaction of a
valld default judgment agalnst the association even though & velid default
Judgment could not be teken against him personally btecsuse of improper
service, Thus, when the 1959 amendment to Section 410 was epacted, it must
have been assumed either that "party” as used in Section 388 was to be given
its technical legal meaning or that the amendment would indirectly accomplish
the same result. BSince no case has discussed the lnterrelationship between
Sections 388 and 410, the law in this area remains unclear.

Recommendation. A judgment against an unincorporated association

should bind only the funds and property of the assoclation. A plaintiff

should be permitted to Join members of such association in the action against

the assoclation but if the plaintiff obtains a Judsment agailnst the associstion

he should not be permitted to satisfy the Judgment obtained against & member

of the association for the same injury or damage until the judgment against

the association is returned wholly or partially unsatisfied.

The following statubtory language is suggested to effectuate this
recommendation:

Section . A Judgment sgainst an unincorporated association
binds only the property of the association and does not bind the
individual property of a member cof the association.

Section . (a) Any person who i% is alleged is liable for
the injury or damages, including a member of the association, may be
-27-



Joiped as a defendant in any action agalnet an unincorporated
aggociation to recover for such injury or damage.

(b) If a judgment is rendered against the association and
also against a member of the association for the same injury or
damage, execution shall not issue against the individual property
of the member unless and wuntil execution against the property of
the association has been returned wholly or partially unsatisfied.

The recommended legislation is consistent with the other recommendations
treating an unincorporated association as a legal entlty for liability purposes.
It also is consistent with Marshall v. Internationsl Longshoremen's & Ware-

73
housemen's Union, where the (alifornila Supreme Court held that a member of a

labor union was entitled to sue the union for its negligence, but that "any
judément he may recover from tﬂe union can be satisfied from the funds and
property of the union alone.“7 The court stated: "We limit our holding
to labor unions only, leaving to future development the rules to be applied
in the casze of other types of unincorporated associations.“75

The recommended legislation will have no effect on the liability of the
individval members of an unincorporated association. {For a discussion of
the rules governing individual 1llability see the text supra at pages 20-25 .)
Hor will the reccmmended legislation prevent the plaintiff from proceeding
sgainst cne or more of the associates in a separate ﬁction. Sections hlﬁ and
989-994 of the Code of Civil Procedure provide a procedure for suing one or
more persons on their joint obligations. Ilence, the plalntiff may stili
proceed against partners under the procedure provided by those sections.,
Ilowever, when he chooses to proceed under the suit in common name stetute
against the asasoclation as an entity, the plaintiff is required to first
exhaust the assets of the asscciation before he may resort to the indlividual
agsets of its members who have been adjudged to be personally liable for the
same injury or damage.

The most important effect of the recammended rules is that they will

guarsntee that z menber will be personally afforded an opportunity to litigate
28~



the question of his personal liability before he can be required to pay

. &3

for an injury or demage arising out of the assébiation'sﬂactivities. Under
existing law, it is not clear whether a xember 5} an assoclation can be
required to pay a Judgment when hg had no opportunity to defend the action
which resulted in his 1iability.7 Under the recommended rules, the action
against the agsociation will no longer bind the individual assets of a
member of the association unless he is made a party to the actlon and a
personal Judgment is rendered against him or a separate action 1s brought
agalnst him.

There is ample precedent in other jurisdietions to justify the recom-
mended mles. A mumber of jJurisdictions provide that in the first instance
the judgment against the association will bind only the property of the
association or property owned jointly or in common by the associates.77 How-
ever, these statutes provide thai if the Jjudgment apgainst the assoclation is
returned unsatisfied, usually elther wholly or in part, the judgment will not
preclude a seccnd action either in law or equity to enforce the personmal
liability of one or more of the associates. It appears from the wording of
these sections that a second action is contemplated against an associate
rather than merely delaying execution on an individusl judgment obtained
againet him in the action against the asssociatlion; New York and Rhode
Island clearly prohibit an action against the asscci$§es until the return

of an unsatisfied execution against the association.
79 798 790

Provisions in Alabama, Connecticut, and Texas permit the joinder
of actions against associgtions and thelr members in certain situations. The
proposed statute adopts this latter approach and provides for the joinder of
actions against the assoclation and 1ts members individualiy but permits
execution on the judgments against the individuals only after execution
against the joint property of the association has been returned unsatisfied.

This rule seems to be preferable to having two separate actions since 1t

svolds multiplicity of suit and prctects tke sseoclates at.the same time.
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Service of Process

Existing law, Section 368 designates who may be served with summons

when two or more persons are sued in their conmen name; service may be
made on "one or more of the assoclates.” Sectlon 410 of the Code of Civil
1='r»::ucedu.t-»e79c provides that when an esspciate is served in a representative
capacity as provided by Section 388, the summons must contain a notice
naming the association and stating that the associate is served on its
behalf, If the mssoclate also ls served as an individual, the notice
must indicate that he is served in both cgpacitigs, The certificate or
affidavit of service must contain a recital that the copy of the summons
vhich was served included the required notice, Service in this manner
gives the court jurisdiction over the asseciation so that any resulting
Judgpent will bind theljoint assets of all the associates, If the notice

is emitted in the summons or the recital is omitted frem the certificate,

no default judgment may be entered sgainst the association {or the individual

associate).

In the case of a partnership, the existing lew creates no seriog;
problems sinca the acts of one partner bind all the other partners.
In addition, the relationship that normally exists between partners is
such that one partner who is served will ngtify the other partners of the
action that is pending against the partnership, Hence, it'is extremely

unlikely that a default judgment will result in such e case,




However, in the case of an unincorporated nonprofit association
(which may have thousands of members), serlious problems may arise under
the existing law. The likelihood that a default judgment will be entered
against such an asscciation is much greater than in the case of a partner-
ship. Under Section 388, for example, service of process on a single
member of an unincorporated nonprofit asscociation is sufficient to acquire
Jurisdiction over the entire association. Particularly vhere the association
is & large one, the member served often may have neither the authority nor
the inclination to defend the action on behalf of the association. Code
of Civil Procedure Section 410 makes the capacity in which the associate
is served clear but it does not supply any additional incentive for the
associate to notify his associaticn of the suit againsgt it, If the associate
is pot made a defendant, the only possibility of his being personally
liable is derivatively through the association. However, under the
recommendations previously made concerning unincorporated nonprofit assocla-
tions, a default judgment agslnst the asscciation would not bind the
individual assets of the member served. Hence, he might disregard the

service and not notify anyone of the action pending against the association,

Recormendation: Service of process on an unincorporated association

should be made on the agent of such asscciation designated for the purpose

of service of_grocess 1f a stalement designating the agent of such associastion

for the purpose of service of process has been filed with the Secretary of

State prior to the commencement of the action. If no agent has been so

designated, service should be sufficlent if made by serving eny one or

more of the members of the asgsociation and by mailing a copy to the last

known mailing addresa, if any, of the principal office or place of business

of the association.
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The various states which permit suit in common name provide for a
nunber of different methods of serving process in such suits, A numbepr of
states have provisions similar toBCalifornia and permit service to be made
on any member of the association. ' Another group of states permits service
only on an offiger, agent or other pergon ina positézn of management in
en assocciation, ? Twe states, Alabama 3 and Georgias, provide for service
on any officer or member of an association unless the agsociation flles with
the Secretary of State o designation of a particular officer or agent to
receivg service in which case service mey be made only on such officer or
agent, ?

The proposed rule adopts the approach taken by Alebamg and Georgia. The
designetion of an agent would remove the danger of a default judgment that
exists under the present rule., Even if no agent were demignated, the mailing
of & copy of the process to the association's last known mailing sddress
would tend to greatly reduce the danger of default judgments. The recom-
mendetion also appears to be superior to providing for service on the oificers
or representatives of the assod ation for three reasons, First, one rule
will apply tec all unincorporated associstions, The recomended rule would be
sppropriate for partnerships which normelly do net have officers or representa-
tives as well as for asscciations which often do, Second, under this approach,
the plaintiff sutomstically will kmow whom fto serve and will not have to
resort to discovery techniques to leearn the identity of the association's
officers or representatives so that he may serve them. Third, the recommended

rule would cover those gsitustions where an unincorporated associetion does

not have eny officers or official representatives.
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Designation of an agent for service of process on an association
should be permissive rather than mandatory. This would afford an
opportunity to all associations to protect themselves ageinst defaulti
judements., At the same time, if an association dees not wish to subject
itgelf to the additional expense and inconvenience of designating an
agent, it will be in no worse position than it now 1s. Government Code
Section 12185 fixes the fee for filing a statement designating an agent
for service of process at five dollars.

To effectuate this suggestion the existing service provisions in

Section 388 should be repealed, a new provision should be enacted to

permit the designation of an agent to receive service, a new section should

be added to Code of Civil Procedure Section k11 governing the manner of
serving a summons, and Section 410 of the Code of Civil Procedure should
be amended to conform to the new sections,

The following provision is recommended to permit an association to
designate an agent to recelve service of process:

Section . (a) Any unincorporated assoclation may file
with the Secretary of State on a form prescribed by him a state-
ment designating, as the agent of such unincorporated sssociation
for the purpose of service of process, any natural person residing
in thie state, setting forth his complete business or residence
address, The association may at any time file a new statement which
designates & different agent for the service of process and such
filing shell be deemed to revoke the prior designation.

(b} Any unincorporated association may file with the
Secretary of State on a form preseribed by him & certificate
1isting the location and mailing address of the asscciastion's
principal office or place of business in this state. The
association may at any time File a new certificate showing a new
location or mailing address of its principsl office or place of
business in this state,

{e¢) The Secretary of State shall prescribe a form that will
permit the statement referred to in subdivision (a) and the
certificate referred to in subdivision (b} to be cambined in one
document,
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(d) For filing the statement referred to in subdivision (a)
or the certificate referred to in subdivision (b) or the combined
document referred to in subdivision (c¢), the Secretary of State
shall charge and collect the fee prescribed in the Government
Code for designation of an agent for the purpose of service of
process.,

The certificate listing the principal office or place of business
of the unincorporated association in this state is discussed infra in
connection with venue,

Section b1l of the Code of Civil Procedure should be amended to read:

411. The sumons must be served by delivering a copy
thereof as follows:

1, If the suit is against a domestic corporation: to the
president or other head of the corporation, a vice president,
& secretary, an assistant secretary, geheral mansger, or a person
designeted for service of process or authorized to receive service
of process. If such corporation is a bank, to any of the foregoing
officers or agents thersof, or to a cashier or an assistant cashier
thereof., If no such officer or agent of the corporation cen bhe
found within the state after diligent search, then to the Secretary
of State as provided in Sections 3301 to 3304, inclusive, of the
Corporations Code, unless the corporation be of a ¢lass expreasly
excepted from the operation of those sections.

2. If the suit is against a foreign corporation, or a
nonresident joint stock company or aascciation, doing business
in this state; in the menner provided by Sections 6500 to 650h,
inclugive, of the Corporations Code,

2,1, If the suit is against an unincorporated association:
except as provided in subsection 2, to the agent designated for
the purpose of recelving service as provided in Section .
set out above] TIf no such agent has been designated prior to
the commencement of the action, or if such agent cannot be found
within the state after diligent search, then to any one or more
of the association's members and by mailing a copy thereof to the
last known mailing address, if any, of the principal office or
place of business of the association.

3. If against a minor, under the age of 1L years, residing
within this state: +to such minor, personally, and also to his
father, mother, or guardian; or if there be none within this state,
then to any person having the care or control of such minor, or
with whom he resides, or in whose service he is employed.
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4. If against a person residing within this state and for
whom a guardian or conservator has been appointed: to such
person, and &lso to his guardian or conservator,

5. Except as otherwise specifically provided by statute, in
an action or proceeding against a local or state public agency,
to the clerk, secretary, president, presiding officer or other
head thereof or of the governing body of such public agency. "Public
agency" includes (1) every city, county, and city and county; (2)
every public agency, authority, board, bureau, commission; corpora-
tion, district and every other political subdivision; end (3) every
department and division of the state.

6. In all cases where a corporation has forfeited its charter
or right to 4o business in this state, or has dissolved, by delivering
a copy thereof to one of the persons who have become the trustees of
the corporation and of its stockholders or members; or, in a proper
caese, as provided in Sections 3305 and 3306 of the Corporations Code.

7. If the suit is one brought against a candidate for public
office and arises cut of or in connection with any matter concerning
his candidacy or the election laws and said candidate cannot be
found within the state after diligent search, then as provided for
in Section 54 of the Elections Code.

8, 1In all other cases to the defendant personally,

Section 410 of the Code of Civil Procedure should be smended to

provide:

410, The summons may be served by the sheriff, a constable,
or marshal, of the county where the defendant is found, or any
other person over the age of 18, not a party to the action. A
copy of the complaint must be served, with the summons, upon each
of the defendants. When the serviee is against a corporation, or
against an unincorporated assoclation 1n an action brought under
Section asepeinies espdueting-business-under-A-coMEOR-NANEey

in-the-manper-authorized-by-Seebion-388 , there shall appear on

the copy of the summons that is served a nofice stating in substances
"To the person served: You are hereby served in the within actlon
{or proceeding) on behalf of (here state the name of the corporation
or the unincorporated association eemmon-name-under-whieh-busiress
ig-eondueted-by-the-aseseiates } ag a person upon whom the summons
and a copy of the complaint must be served to effect service against
said party under the provisions of (here state appropriate provisions
of Section 388-er 411) of this code." When service is intended to
be made upon said person a5 an individual as well as a person upon
whom service must be made on behalf of said corporation or saild
assoclation asgeeiases , said notice shall also indicate that service

is had upon said person as an individual as well as on behalf of

g8aid corporation or said asscciation aasgeeiates . In a case in
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which the foregoing provisions of the section reguire that notice
of the capacity in which a person is served must appear on the
copy of the summons that is served, the certificate or affidavit
of service must recite that such notice appeared on such copy of
the swmmons, if, in fact, it did appear. Vhen service is against
a corperation, or against an unincorporated assceciation in an
action brought under Section asdeeintes-eapduesing-a
buginess-under-a-eoEHen-EaMe; ~2R-Ehe-ganRer-ankheriged-by-Seetion
388 , and notice of that fact does not appear on the copy of the
summons or a recital of such notification does not appear on the
certificate or affidavit of service of process as required by this
section, no default may be taken against such corporation or such
association asseeimtes . VWhen service is made upon the person
served as an individual as well as on behalf of the corporatiocn or
association amseeiates-esndueting-a-businegs-under-a-cekmon-name ,
end the notice of that fact does not appear on the copy of the
summons or & recital of such notification does not asppear in the
certificate or affidavit of service of process as required by this
section, no default may be taken agaeinst such person.

When the summons is served by the sheriff, a constable or
marshal, it must be returned, with his certificate of its service,
and of the service of a copy of the complaint, to plaintiff if he
is acting as his own attorney, otherwise to plaintifffs attorney.
When it is served by any other person, it must be returned to the
same place, with the affidavit of such person of its service, and
of the service of s copy of the complsaint,

If the sumens 1s lost subseguent to gervice and before 1t is
returned, an affidavit of the official or other person meking
service, showing the facts of service of the suwmeons, may be returned
in lieu of the summons and with the same effect as if the summons
were itself returned.

Venue

Existing law. Al least some aspects of venue in actions against

unincorporated associations are governed by Article XII, Section 16, of the -
Celifornia Constitution which provides that "= corporation or association"
may be sued in the county in which a contract is made or is to be performed
or where the obligation or liability arises or the breach occurs; it

concludes by providing that venue may lie "in the county where the principal

place of business of such corporation is situated” (emphasis added).

T4 is clear that the designation of the first four places for trial of an
action applies equally toc a corporation or to an unincorporated association
However, it appears that the word "association" was deliberately omitted from

the last clause, and, since an unincorporated association--unlike a corporation--
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is not required to designate and maintain a principal place of business,
87
Juneau Spruce Corp, V. Int'l Longshoremen  held that the last clause is

inapplicable to an unincorporated associstion. As a result, when a large

essociation such as a lgbor union is sued alcne in its common name, venue is

88

proper in any county in which any member of the defendant asscciation resides.

Recommendation: An unincorporated association should be treated as

if it were a corporation for venue purposes 1f the assocligtion has filed a

certificate with the Secretary of State listing its principal office or

place of business in this state.

This recommendation will accomplish two desirable objectives. PFirst, it
will authorize the plaintiff to bring the acticon agsinst the association in
the county in which the principal office or plﬁce of business of the agsocla-
tion 1s located. Second, it will prevent thé pleintiff from bringing an
action against the asscociation in a particular county merely because a
member of the ssscclation resides in that county.

The recommendation will change the rule in Juneau Spruce Corp. v, Int'l

89

Longshoremen, and replace it with a rule which scme federel courts have
20

applied to determine venue in suits against unincorporated associations.

Although the primary policy consideration underlying venue is cenvenience

to the defendant, the rule developed in the Juneau Spruce case works a

substantial hardship on many unincorporated associations. BSince many
unincorporated associaticns maintain a principal office or place of business,
they should not be compelled to defend an action in an outlying county which

some plaintiff deems to be a favorable county merely because cne or more of
91
the association's members reside there, The court in the Juneau Spruce
92

case recognized the persuasive reasons that justify this change:

In Sperry Products v, Association of American R.R,, 132 ¥.24
Lo8, 411 [1Lk5 A.L.R. 594], the court said: "Thus, for most
purposes the law still looks at such associations as mere
aggregations of individuals. Since, however, for the purpose of
suit it has come to regard them as jural entities, we can see
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no reason vhy that doctrine should not be applied consistently
to other procedural incidents than service of process, and venue
is one of such incidents. Certainly that promotes simplieity, . . .
The discussion in the Sperry case, as argued by the I.L.W,U. is
persuasive, but persuasive only for legislative or constitutional
change. C{ontrary to the existing law in California, the Federal
Rules of Civil Procedure permit a partnership or unincorporated
association to sue as well as be sued in its common name (rule
17b), and process may be served in the same manner as upon a
corporation {rule Ld, 3). Under section 388 of the Code of Civil
Procedure process in en action against an association sued in its
common name must be served on "one or more of the associates.”
The different procedures in the two jurisdictions are too great
to regard the Sperry case as being other than a raticnal argument
for a change in the existing law embodied in our statutes and
Constitution.

Adoption of the recommended provision on service of process, combined

with the following language, would effectuate this recommendation:
If an unincorporated association has filed a certificate

with the Secretary of State listing its principal office or place of

business in this state, the unincorporated association shall

be treated as if it were a corporation for venue purposes.
These two recommendations adopt the substance of the propeosal made in a
Stanford Law Review comment c§ncern1ng the problem of venue in suits against
unineorporated associations.9

This recommendation would limit to some extent the plaintiff's present
right to "forum shop.” lowever, the rules governing venue in suits against
corporations often will permit suit to be brought in one of several counties;95
therefore, a plaintiff would still have a reasonable cpportunity to choose
among counties in which to bring his suit. In addition, the recommendation
is consistent with the recommendations previously made that an unincorporated
association be treated as an entity for the purpose of suit and lisbility.

The objection that the plaintiff will ke unable to learn what county
constitutes an association's principal office or place of business is obviated

by the recommended provision which permits an unincorporated association to

file a certificate with the Secretary of State designating its prineipal office or
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place of business. Only those associations which file such a certificate
would be treated as if they were corporations for venue purposes, Such g
permissive filing requirement would permit those associations which feel they
would be benefitted by the new rule to comply with the reguirement without
imposing any additicnal expense or inconvenience on other unincorporated
assoclations.

Ho case has been found indicating whether this recommendation can be
effectuated by statute or only by constitutional amendment. It has been
said of Article XII, Section 16, of the California Constitution that:

This section is in the nature of a code provision in regard to

procedure, and is obviously self-executing, and differs from a

statutory code provision cnly in that it cemnot be repealed,

nor can its'scqpe.and cperation he limited by statute. So 5&r

as it confliets with a statute, the statute must give way.
llowever, providing an additional place for venue in actions against unincor-
porated associations would not seem to be limiting the scope and operation
of the constitutional provision, Instead, it would seem to be expanding
the scope of the provision; hence, providing an additional place for venue
would not conflict with the constitutional provision. The constitutionally
provided places for laying venue would still be available and the only effect
of the new provision would be to supply ancther alfernative. Therefore, it

appears that this recommendation can be effectuated by statute rather than

a constitutional amendment.



UNINCORPORATED ASSOCIATICNS AS PLATITTIFFS

THe Present California Law

At common law, a partnership or other unincorporated association was
not permitted to appear formally as a party plaintiff in its common name.
To appear as a litigant is an incident of legal personality which, in
the absence of specific statutory authority, courts have been reluctant
to attribute to anyone other than a natural person or corporation.l Each
of the individual members of such an association must be named as a party
plaintiff;2 nonjoinder is a cause for abatement.3

California follows the common law rule. However, several judicial
qualifications and exceptions have evolved to aveid the gross inequities that
would result from a strict adhberence to the common law rule.

A significant gualification of the common law rule is found in the
cases that hold that the legal inability of an unincorporated association
to sue in its common name is regarded by the courts as only a procedural
defect that casts upon the defendant the burden t¢ raise an objection in
a timely end technically correct manner.5 For example, if a pleading
discloses on its face facts sufficient to show that the named plaintiff
has no capacity to sue in its own name, a special demurrer i1s required
to preserve the defendant'™s right to complain regarding the plaintiff's
incapacity to sue in its owm nam.e.6 A general demurrer is insufficient,7
and the failure to demur specially constitutes a waiver of the defect.
As a practical matter, therefore, suits are in fact instituted in the
common names of such quasi-artificial entities and they may be prosecuted

to judgment in the absence of timely objection regarding noncapacity to

sue.,
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Another instance of judicial refinement in mitigation of the common

9
law rule is illustrated by Case v. Kadota Fig Ass'n, a case that presented

the question whether an unincorporated association sued as a defendant under
Section 388 of the Code of Civil Procedure could assert a cross-demend in

its common name against the plaintiff. Taking the position that the pleading
vag a cross-compleint, so that the defendant associatisn was for the purposes

of the cross-demand to be treated in all respects the same as a plaintiff,

the distriect court of appeal was of the opinion that the cross-demand could
not be brought in the name of the association alone; that, instead, 1t should
have been brought in the names of the individusl members of the association
g0 that the cross-defendant would have available their individual lisbility
for costscsr for restitution in case the judgment was paid and later
reversedj- The supreme court disagreed and affirmed the Judgment of the
superior court for the association}l The court held that the cross-demand
could be asserted in the common name in which the defendant was sued because
the pleading was in fact a counterclaim arising out of the same transacticn
or contract sued on in the complaint. By thus characterizing the pleading
as a counterclaim, the defendant asscciation remained a defendant within
the terms of Code of Civil Procedure Section 388 and never rose to the status
of a crose-plaintiff so as to bring itself within the proscription of the
comon lay rule precluding such an association from appearing as a party
plaintiff in its common name. Declding the case on this ground, the court
ignored the opportunity it had to reexamine the bases of the common law rule.
Instead, the opinién cites and discusses with approval several earlier
decisions holding that an original complaint by an unincorporated assoclation
rust be in the names of the individual members and that a crass;ccmplaint
must be so captioned hecause it is a distincet cause of action.l
Eb':hf;elattvexy minor exception to the strict common law rule wes declsred

13 :
Here, the court held that since the
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14
legislative enumeration of persons in Civil Code Section 3369 included associa-

Lions, no room was left for argument or doubt as to the capacity of an
unincorporated association to bring an action in its common name to enjoin
unfair competition. This limited exception to the general rule precluding
suiv in csmwon name is based unon Secetion 3309, hovever, and-has not been
expanded by the courts to cover other situations.

Recently, the California Supreme Court had cccasion to reexamine the
basis of the common law mle and concluded as to the situation immediately
before it "that the role of the [labor] union in the present economy, and
the statutory sanction of the union under certain circumstances as & bargain-

ing representative of employees, requires a procedural accommodation to the
15 15

union's ability to litigate." 1In Daniels v. Sanitarium Ass'n, Inc., the

vice president of a local union instituted a 1libel action "in e representative

capacity for and on behalf of . . . an unincorporated association representing
T

approximately 7,000 members."  Speaking to the obvious dilemma faced by the |
agsociation in seeking to litigate its xrights, Mr. Justice Tobriner for a

unanimous court lists a series of decisions which treat a labor unicn as an

entity and concludes that :

The reluctance of the courts to traverse the full route in
procedural recognition of the changed nature of trade unions
leade to obscurantism in the enforcement of union rights. The
latent unfairness and patent difficulties find their reflection
in the instant case.

In the absence of a remedy for the union as an entity, plaintiff ;
Daniels socught to bring suit on behalf of the union in a representa- 3
tive capacity. Defendants assert that such a representative sult is
not avallable. The complaint, according to defendants, alleges s
libel of the union ag an entity. The complaint does not identify or
name any ascertalnable persons who were libeled, and therefore states
ne cause of action as to any of the numerous individuzl members of
the union. Since the complaint alleges a libel of the union as an
entity, rather than of the specific members, plaintiffs fail to meet
the statutory requirement of numerous parties. {Code Civ. Proc.,

§ 382.) [Emphasis in original.]

The union is thereby presented with a fleeting imsge of the
entity. If it seeks to sue as an entity, it meets the legel response
that it cannot do so because it is merely a collection of individuals.
If, however, it seeks to bring a class action on behalf of its
members, it is told that it cannot sue in that capacity because it

-,



has complained that the union suffered the l11lbel and because the
union therefore cannot be conceived to be simply an association
of individuals. The resultant ancmaly deprives the union of any
effective procedure of litigation.

* * * * *

We mist recognlze that the soclety of today rests upon the founds-
tion of group structures of all types, such as the corpcration,

the cooperative society, the public utility. Such groups must, of
course, cperate successfully within the society; one of the pre-
regquisites to that functioning is, generally, liability to suit
and opportunity for sult. To frustrate that viability by the
imposition of outmoded concepts would be to impair the institutions
as well as to impede the judlcial process. [Emphasis added, ]

We would be particularly remiss if we withheld the legal
process from the labor unicn either as to suability or the right
to sue. . . . The judlcial process which confers such power
should surely exact lisbility of such an orgenization to suit; the
process mist, by the same token, grant the right to sue.

Hence the better and simplest form of procedure would be the suit in
the name of the union as such. Since the matter is procedural only,
however, we have considered, and sustained, the inetant complaint as
one brought by the union as an entity.

* * * ¥* *

In summary, we have clted the decisions that heve noted a
growing soclal responsibility of labor unions and that have
recognized that inherent in such responsibility is suability. If,
however, we hold that these organizationse are thus subject to suit
but that they cannot sue, we create a gross anomaly. We cannotle
arbitrarily split so obvicus an equation. [Footnote omitted.)

The court's language indicates an awareness of the inequities

that result from strict adherence to the common law rule regarding

the legal incapacity to sue in a common name. The specific referencé to

"the cocperative soclety” tends to suggest some doubt as to the continued

19

vitality of the Kadota Fig case as an example of an association not

permitted to sue in its common name. Although the court in Daniele is

particularly careful to restrict its decision to labor unions, the way is

clearly left open to a full-scale reexamination of the common law rule as
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applied to other unincorporated associations. "[W]e limit our holding to
labor unions, leaving to future develog%fnt the rule to be applied to other
types of unipcorporated associations.” Thus, although the court has
indicated the future judicial qualifications of the strict common law

rule are not unlikely, these future developments will take place only if

and when appropriate cases are presented to the California appellate courts.

Analysis and Recommendations

FPermitting Suits by Unincorporated Associastions

As previously noted, California follows ithe general common law rule
vhich precludes an unincorporated sssociation from appearing as a pariy
plaintiff in its owm name, However, this proscription is treated as a
procedural defect that is waived if it is not raised by answer or demurrer.
Hence, associations frequently appesar as parties plaintiff and there is &
considerable body of case law on the subject. Until recently, there has
been little analysis of the soundness of the primary reason given in
Justification for the common law rule, i.e,, that unincorporated associa-
tiong are not legal entities. However, the fact that partnerships and
other unincorporated associations are treated as legal entities for a variety
of purposes, including suits against such groups, suggests that the justifi-
cation given for the common law rule is unsound. Accordingly, it is
appropriate to inguire as to the advantages to be gained from permitting
suit to be brought in common name and as to the problems that such a rule
would create,

A rule permitting unincorporated asscociations to sue in their commnon
napes would contribute significantly to the simplification of procedure and

the realization of Justice. Under the present rule, a complaint to enforce
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a legal obligation rumning to the bepefit of an unincorporated association
requires a2 greatly extended caption to name the individual members who
constitute the agssociation. In the case of small partnerships and associa-
tions, this is only a minor inconveniehce that conld be overloocked.
However, large partnerships and unincorporated assoclations may be effectively
deterred from enforcing valld rights because of the inconvenience and expense
which results from the necessity of suing in the individual names of the
members, Any such pleading is onerous to prepare and, except for
identifying the individual members of the association, serves no useful
purpose. Accordingly, a great deal of work and expense would be eliminated
if such associations were permitted to sue in their common names; valid
rightes which are now too expensive to enforce would become enforceable,

A collatersl advantage of permitiing an unincorporated association to
sue in its common name would be that cases involving such plaintiffs
would be indexed and cited in the common name by which the association is
known instead of the name of the member who happened to be listed first
in the caption of the complaint, Moreover, the defendant who is sued by
such an association would no longer be perplexed by the problem of deter-
mining what relationship exists between the individually named plaintiffs
and the associatiosn with which he had been dealing.

The clearest example of the substanmtive inequities that flow from the

present rule, however, is the situation presented in Daniels v, Sanitarium
21

Ass'n, Inc.

As seen by the court, the libel was against the union as
an entity end neither the members individuslly nor as a class had standing
to sue for the alleged libel, As thus viewed by the court, the only means

of litigating the question on the merits was to psrmit the union to sue in its
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own name, which the court did. Ofther situations similer to that presented
in the Danlels case will arise in which the injury or damage will be to

the associational entity rather than to its individual members; furthermore,
unincorporated associations other than labor unions will have to contend with

those situations., The Daniels decision is a significant reversal of exlsting
22

law and can be considered as g preview of judicizl action in related cases.,
One writer said:

The court did not feel that the decision represented a
gubstantial change in the California law, saying that for
years courts have found various excuses for calling s union

an entity to achieve a desired result and that they were
merely reaching the deslired result without resorting to
subterfuge. Yet the court articulated the policies involved
in granting organizations of the size, wealth, influence and
perpetual existence of the modern union the status of an
entity, and decided the case without resort to fictions or
other devices to preserve the role of stare decisis. In

spite of the language of the court to the contrary, it would
thus seem that the decision represents a complete reversal

of established precedent, ., . . It seemed that sconer or
later the California courts would have to recognize unions

as entities for all purposes. The Daniels court was extremely
careful to note that they only decided the gquestion as to
unions, leaving to ancther day the guestion of the status of
a2ll other unincorporated associations. Granting the propo-
sition that any language to the effect that other types of
agsscciations would be Included within the holding would be
dicta, inguiry should be made for any valid reasons for
denying them a procedure of litigation. . . . Ho dire conse-
quences have resulted from this statute [Code of Civil Procedure
Section 388] nor from the Federal rule permitting such actions,
80 it would seem reascnable to predict that the liberal decision
in Danijels will be followed by similar decisions involving
unincorporated associations other than unions, particularly
fraternal organizations and other gssociations involving a
large and influential membership.2

There is ample precedent for permitting unincorporated associations to
sue in their common nsmes. Many other atetes permit such associations to
2h
sue in their common names. In the federal courts suit may be dbrought by

a partnership or unincorporated association in its common name if a federal
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question is presented; if no federal question is presented, the right of
such a group to sue in its common name is governed by the law of the state
in which the federsl court is located.25 In sddition, Great Britaig6
permits persens claiming as copartners to sue in their common name.
However, objections have been made to permitting suit to be brought
in common name, PFirst, it has been suggested that the defendsnt will not
know exactly who his adversary is and, hence, may be in doubt upon such
questions as the person or persons against whom cross-demands may be made
or upon whom service of pleadings-and notices cught to te made, and upon
related questions involving the taking of depositions and the posting of
undertakings. Another argument apainst permitting unincorporated assocla-
tions to sue in their common names is suggested by the opinion of the district

27
court of appeal in Case v, Xadotg Fig Ass'n: If a2 defendant sued by

such an asascciation cbtains a judgment for costs, or if he pays a judegment
to the plaintiff association that is later reversed, he may not know from
whom to collect.

These objections to permitting suit in common name are discussed in
detail later., For the present it is sufficient to note:

{1) To the extent thot the defendant's adversary is considered to be
the association itself, the caption of the plaintiff association's complaint
will adequately identify the zdversary., The defendant cculd cbtain the
names of the mexwbers of the cssociation by rescrting to discovery
techniques.zs' (For a more detailed discussicn, see infra at
51-52.) .

(2) Once the defendant's adversaries were identified, he would have ma

problem in asserting a cross-demand against one or more of them. Even if
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the defendant failed to learn the identities of the members of the plaintiff
association, he could assert his cross-demand against the plaintiff associa-
tion in its common name and egeinst the members as "Doe defendants,”
filling in the names of the individual parties when he learns their
identities.29

(3) Having learned the identity of his adversaries, the defendant
could serve pleadings and notices on them according to existing statutes
governing such service.SO

(4} A defendant's right to obtain restitution of a judgment which he
has paid but which is subsequently reversed does not appear to be a serious
problem and is adequately provided for by existing law. In the event that
the defendant obtains a judgment against the association for costs, his
opportunity to eollect such judgment could be protected by providing that
the assoclation party plaintiff on demand must post an undertaking for

costs as a condition to maintaining an action in its common neme. {For

a more detailed discussion, see infra at 49-52,)
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Recormendation: An unincorporated association should be permitited

%o bring suit in its comrmon name.

The following statutory language is suggested to effectuate this
recommendation.

An unincorporated association ray sue ard be sued
in its cormmen newe.

Many jurisdictions, including a majority of jurisdictions which
permit unincorporated associations to be sued In their commen nemes, have
statutory provisions permitting unincorporated associations to sue in their
corman names.3l The District of COIumbia32 and South Carolina,33 which
do not have statutes permitting unincorporated associations to sue in
thelr common names, have granted such authority to associations by Jjudiecisl
decision,

Some jurisdictions which do not permit an unincorporated association
to sue in its common name per se accomplish the same result byLPermitting
an officer or member of the association to sue on its behalf.3 This
approach is somewhat analogous to a class action but would differ from a
class action in that the plaintiff apparently may sue as a matter of right
without satisfying requirements such as multiplicity of parties and adequate
repregsentation of members. Louisiana appears to combine both of these
approaches by providing that an unincorporated association has the proeedural
capacity to sue in its common name but that it must appear through and be
represented by its president or some other officer.35 Pennsylvania has
Justified its requirement that an unincorporated association sue by means
of a trustee ad litem on the gwund that it makes available a source from
which the defendgzt may collect any judgment for costs rendered against

the associlation,
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The recommendation proposes a broad rule that will encompass both
37
original suits and cross-actions, Permitting unincorporated asscciations
to sue in their commeon names is consistent with the entity treatment generally

afforded auch associations by the other recommendations in this atuwdy. The

logical counterpart of permitting an unincorporated association to be sued

in its common name is to permit it to sue in such name, The court commented
38
cn this problem in Daniels v, Sanitarium Ass'n, Inc., saying:

[W]e have cited the decisions that have noted a growing social

responsibility of labor unions and that have recognized that

inherent in such responsibility is susbility. If, however,

we hold that these organizations sre thus subject to suit but

tha? they canno? sue, we.create a gross aggmaly. We cannot

arbitrarily split so obvious an equation,

This proposal, by granting to all wunincorporated associations the privileges
and advantages which have already been granted to labor unions, would extend
important procedural advantages to unincorporated asscciations generally
and would enable them to bebtter protect their substantive rights.
Particularly when a fraternal organization or other association with a
large and influential membership is involved, there dees not seem to be
any ground on which to distinguish it from a labor union, When a smaller
association is involved, there may be less necessity for extending the
right to sue in common name to such an association} however, there also is
less likelihood that serious problems will be created by granting such
aunthority.

Finally, by extending the right to sue in common nanme legislatively
rather than waiting for it to be extended judicially, a great deal of time
will be saved and it will be possible to evaluate and to attempt to solve
all the potential problems at the same time rather than leaving them to the

courts to solve on an ad hoc basis. These problems are discussed below,
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Tdentifying the Adversaries

The courts ordinerily deny an unincorporated association the right to
sue in its common name on the ground that the association is not a jural
entity, Seldom is any other reason given. It has been suggested, however,
that when a defendant is sued by an unincorporated association using its
common name, he might be unable to determine who his adversaries are and,
hence, might be in doubt as to the persons against whom he might assert
a cross-demand.

Lo

Such an objection appears to be illusory. In the first place, if the
cross-complaint or counterclaim is to be made against the plaintiff
association per se, the defendant need only proceed against the association
in its copmon name which would be made clear by the caption of the
assocliation’s complaint., TIf the cross-complaint is to be made against a
third person who is neither a party to the action nor a member of the plaintiff
association, the defendant's ability to aeeert his cross-complaint will not
be affected by the association's suing in its common name rather than by
naming all of its menmbers. The defendant asserting the cross-complaint
will be in exactly the same position as any plaintiff who wishes fo institute
a law suit; there is no reason for affording him special consideration.

{This problem cannot arise in connection with a counterclaim since it can
be asgerted, if at all, only against the party plaintiff in the aﬁtion; a
ecounterclaim cannot be used to bring a new party into the actiom,. l)

The only instance in which permitting the plaintiff association to
sue in common name Wwould affect the position of the defendant would be when
the defendant wished to assert a cross-complaint asgainst a member of the plain-

tiff assoclation, Under existing practice, all of the memwbers of the plaintiff
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association must be named in the caption of the complaint; I1f the association
could sue in its common name, the identity of tThe members would not be

made clear by the complaint. This is not, however, a serious problem since
the defendant can resort to discovery to learn the names of the members of
the association., If the defendant does not want to walt until after the
discovery process to file his cross-compleint, he could proceed against the
mexbers by naming tﬁfm a8 "Doe defendants," filling in their names when he
later learned them, ‘

If it is felt that the existing procedures are inadequate, Cal ifornia
could adopt additional procedures modeled after the provisions in Great
Britain. Order 48a, Rule 1 of the Rules of the Supreme Court of Great
Britain provides that when an sction is instituted by or against partners
in their firm name, any party to the action may apply by summmons to the
judge for a statement of the names and sddresses of the persons WEO ware
the partners in the firm at the time the cause of action accrued, 3 The
adoption of such a procedure, however, appears to be unnecessary and
undegirable in light of existing discovery practice.

A related objection that sometimes is raised is that the defendant
will not know on whom to serve pleadings or notlces or in what manner to
serve them. When the defendant has ildentified his adversary, he has
learned on whom to meke his service., Existing procedures adequately
provide for the marmer of seiving cross-complaints,  other pleadings
subsequent tETthe complaint, ’ notices of motions and discovery

proceedings, and other notices and papers generally. Thus, there is

no merit to this objection.
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Collecting Costs and Qbtaining Restitution of Judements
hg
It was suggested in Case v. Kadota Fig Ass'n  that if an association

were permitted to sue in its common name, the defendant to the action
might not know from whcom to collect his costs or from whom to colleet the
restitution of a judgment which he had paid but which subsequently was
reversed. An obvicus source from which to collect these items would be

the asgets and property of the plaintiff association. Another, or
additional, source from which to collect these items would be the personal
assets of the association's members, A third possibility would be to
require the plaintiff association to post an undertaking to cover any
Judgment for costs or restitution that might be rendered againast it.

Restitution., The problem of obtaining restitution of a judgment which

has been paid but which has subsequently been reversed on appeal is
relatively insignificant. Existing law appears to be adequate to aolve
the problem.

When a defendant appeals fram a judgment, he may file an appesal bond
which will stay all further execution by the plaintiff pending the deter-
nination of the appeal.50 As a practical matter, a bond is almost always
filed. Furthermore, a defendant rarely is faced with a situation in which
he must file his bond immediately in order to preclude the plaintiff from
executing on his judgment. When such a situation does exist, the defendant
may protect himself by asking the trial c:urt to stay exescution pursuant
to Code of Civil Procedure Section 681(&}11 in order that he mey perfect
his appesal.

Jince a defendant has available a procedure by which he can prevent

a plaintiff from executing on his judgment pending appeal, it is not
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unreasonable to make the defendant bear whatever burden may result from his
permitting the plaintiff to proceed with execution. However, a defendant
who is unable to obtain an appreal bond may need protection. The usual
instance in which the defendant would be unable %o obtain a bond would
be where he did not have sufficient funds to cover the amount of the
Judgment. If this weres the case, the defendant would be at least partially
"judgment proof" and the danger of his being seriously harmed by the
plaintiff's execution would be minimized. If the defendant were unable
to obtain a bond for some other reason than insufficient funds, he ecould
protect himself by paying the amount of the judgment inteo court; this
would stay execution of the judgment by the plaintiff in the same manner
a8 would an appeal bond.52

Even in the event that the plaintiff is partially or wholly successful
in his attempt to execute on his judgment, the defendant is protected 1f
the judgment 1ls subsequently reversed. A trial court whose judgment has
been reversed has inherent power to order the restitution of what the
defendant has lost;53 Ehe appellate courts have been given the same
authority by statute.s Therefore, in light of the relative infreguence
of the problem, the appellant's ability to protect himself, and the
protection provided by the courts, it does not appear to be necessary to
make special provision for the restitution of judgments which have been
paid and subsequently have been reversed in actions brought by unincorporated
associagtions in their common names,

Costs, The Code of Civil Procedure prescribes the general rules for
determining when a plaintiff or defendant is entitled to costs in an
action.55 Aspuming that the defendant is entitled to collect costs from the

plaintiff association, the problem is to make clear from whom he may

collect his costs.
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One approach that might be taken would be to make a judgment for costs
binding only on the property of the plaintiff szssociation. Since an
association which is sued in its common name is the party to the action
rather than the members of the association,56 by analogy, the same rule
should apply when the association sues in its common name, Limiting the
liability for costs to the assets of the association would, therefore,
be consistent with treating an unincorporated asscciation as an entity.
However, this proposal is undesirable since it wowld permit an association
to presecute an action when it had insufficient funds to pay costs in the
event the defendant were awarded his costs.

The opposite gpproach would be to make all of the members of an
association liasble for the costs of an action brogght by the association
in its common name. Masa;achusetts57 and W’yoming5 make every member of an
unincorporated association or union liable for costs in an action brought
to restrain another's use of an imitation or a counterfeit of an association's
trademark or label, However, in these actions the assoclation does not
sue in its copmon name; instead, an officer or member of the association
progecutea the action on behalf of the association.

Making all the members of an association liable for a judgment for
costs would be consistent with locking behind the named parties to see who
were the real parties in interest, However, it appears that the court might
have to decide in each and every case which of the complainant members had
suthorized or ratified the bringing of the action. It has been said that:

It is true that the court may always lock heyond the record

to ascertain who are the real parties in the action, and will

often regard one who does not appear on the record as a party

as really occupying that position. But . . . no person, what-

ever his interest, can be held to be a party unless he has

voluntarily undertaken the prosecutionsgr defense or held himgelf

cut to the adverse party as so doing.

-55-



Determining the liability of the individual members would be a cumbsrsome
process and should be avoided., This determination would be particularly
difficult to make since, unlike the situation in which the members!
liability for the plaintiff's injury or damage is being determined, the
association's members are not parties to the action, Furthermore, a
reccammendation was proposed earlier in this study to make it unnecessary
to determine the individual liability of the association's members in
establishing the association's liability for injury or damage to a
plaintiff., Thus, it would be inconsistent to abolish the need to prove
the individual 1iability of the association's members in one instance and
to require such preoof in ancther instance.

Pennsylvania provides thai the person suing on behalf of the
association as a trustee ad litem is liable for costs even though he is not
personally liable for a regular judgment rendered against the a.ssociation.60
This provision creates a definite source from vhich a defendant may collect
his judgment for costs. However, this apprgach would not be appropriate
for the proposed statute which does not provide that an association must

sue through a trustee ad litem,

Recommendation: Any time after the filing of the complaint in an

action brought by an unincorporated assoclaticpn in its common name, any

defendant in the action should be permitted to require the assoclation to

post security for the costs and charges which might be awarded to that

dafendant in the action,

There are two alternative methods of effectuating this recommendation.
First, Code of Civil Procedure Section 1030 could be amended to read

as Follows:



1030, When the plaintiff in an action or special proceeding
resides out of the State, or is a foreign corporation, or is an
unincerporated association wherever situated which is bringing the
action or proceeding in its common name, security for the
costs and charges, which may be awarded against such plaintiff,
may be required by the defendant. When reguired, all proceedings
in the action or special proceedings must be stayed until an
undertaking, executed by two or more persons, is filed with the
clerk, or with the judge if there be no clerk, to the effect that
they will pay such costs and charges as may be awarded against the
plaintiff by judgment, or in the progress of the action or special
proceeding, not exceeding the sum of three hundred dollars ($300).
A new or an additional undertaking may be ordered by the court or
judge, upon proof that the original undertaking is insufficient
security, and proceedings in the action or special proceeding
stayed until such new or additional undertakling is executed and
filed. Any stay of procesdings granted under the provisions of
this section shall extend to a pericd 10 days after service upon
the defendant of written notice of the filing of the required
undertaking.

After the lapse of 30 days from the service of notice that
security iz required, or of an order for new or additicnal security,
upon proof thereof, and that no underteking as required has been
filed, the court or judge, may order the action or special proceeding
to be dismissed.

The second approach to effectuating this reccmmendation is to draft
a new section which would be located in the same place in the code as the
other provisions relating to suit by unincorporated associations in common
name !

At any time after the filing of the complaint in an action
brought by an unincorporated asscciation in its common name, the
defendant may file and serve a demand for a written undertsking on
the part of an unincorporated association as security for the
allowable costs which may be awarded sgainst such association.

The undertsking shall be in the amount of $200 or such greater
sum as the court shall fix upon good cause shown, with at least
two sufficient sureties, to be approved by the court. A new or
sn additional undertaking may be ordered by the court upon proof
that the original undertaking is insufficient security. Unless
the plaintiff files such undertaking within 20 days after service
of & demand therefor, his action shall be dismissed. This section
does not apply to an action commenced in small claims court.

Under this recommendation, a judgment for costs would be treated in

the same manner as any other judgment against the assoeciation. If the
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recompendations relating to judgments which were proposed earlier were
adopted, only the property of the association would be ligble to satisfy
the judgment for costs in the firsf instance; however, if execution against
the asscciation were returned unsatisfied, the defendant would have a cause
of action to recover his costs from the members of the plaintiff association
who participated in the acticn, authorized it, or subsequently ratified it,
Where the defendant required the association to provide an undertaking for
costs, the defendant would, of course, proceed to collect under the
undertaking before resorting ic other means for ccllection of his judgment
for costs,

Several other code provisions in Californis have similar provisions
governing the posting of security for costs: Code of Civil Procedure
Section 1030 applies whenever the plaintiff in an action or special proceeding
resides out of the State or is a foreign corporation; Section 947 of the
Government Code applies when suit is brought against a public entity; Section
393 of the Military and Veterans Code applies when an active member of the
militia of the State is sued for an act or cmission committed in his official
capacity in the discharge of his duty. This recommendation, placing the
burden on the defendant to require the posting of security, mekes it
unnecessary for the association to file security for costs in every action
end, thus, eliminates a certain amount of expense and inconvenience,

The recommended provision is similar to that adopted by MWebraska
which provides that a company which wishes to sue in its parinership name
must give security fgr costs, either by writ endorsed by a responsible
surety or otherwise. * Fillng security for costs has been held to be an
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essential prerequisite to maintenance of an action in the partnership name.
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FOOTNOTES
MEANTIG OF TERM_"UNINCORPORATED ASSOCIATION"=«footnotes

Comment, 42 CAL, L, REV, 812, 818 n,31 (1954), But on the treatment
of Jjeint stoek campanies and Massachuseits business trusts as pastner-
ships, see Goldwater v, Oltman, 210 Cal, 408, 292 Pac. 624 {1930);

014 River Fams Co, v, Roscoe Iaegelin Co,, 98 Cal. App. 331, 276 Pac.
1057 (1929),

See the text, infra at 7-10.

E,g,, IDALO CODE ANN, § 5-323; MONT, REV, CODE AW, § 93-2827, See
also UTAIl RULES CIV, PROC., Rule 17(d); OLKA. STAT. ANN, Tit. 12, § 182.
See note 11 infra, A few states apparently epply their common name
statute only to partnerships. E.g., ILL, STAT, ANN,, Ch, 110, § 27.1;
JOWA RULES CIV, PROC., Rule 2; N.M, STAT, ANN., § 21-6-5; OII0 FEV,

CODE ANN., Tit, 23, § 2307.04. See also FLA, STAT, § b7.15 (partnership),
§ L47.11 (laber organizations).

E.g., pA, RULES CIV. PROC,, Rule 2151.

E.g:, PA,. RULES CIV, PROC,, Rules 2127, 2128, 2129,

CAL, CODE CIV, PROC, § 388.

E.R., CONN, .GEN, STAT, AN, § 52-76; MICH, STAT, ANN, § 27A.2051,

6 AM, JUR.24 Associations and Clubs § 1 (1963).

10, See the recammendations set out in the text, infra at 2k,

11, E.8.s  ALA, CODE, Tit, .7, §8 142-145 ("unincorporated organization or

association"); COLO, REV, STAT, § 76~1-6& ("partnership or ether
wpincorporated association"); COWN, GEN, STAT, AWM, § 52-76 ("voluntary
asseciation, not having corperate powers, but known by sems distinguishing
neme")}; DEL, CODE AWN,, Tit, 30, § 3904 ("unincorporated association of
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persons using a common name, ordinary partnerships excepted, [which
transacts business]"}; GA. CODE ANN, §§ 3-117 to 3-121 {"unincerporated
organization or association”}; LA, CODE CIV. PROC, ANN,, Arts. 687, 738
{"unincorporated association"); MAINE REV, STAT, ANN,, Tit., 1k, § 2
{"organized unincorporated society or association"); MD, ANN. CODE,
Art, 23, § 138 ("unincorporated association or joint stock company”);
MICII, STAT, ANN. § 27A.2051 ("partnership, partnership assocciation, or
any unincorporated voluntary association having a distinguishing name");
NEV, REV, STAP, § 12.110(?); N.J, STAT. AMN, § 2A:64-1 {"unincorporated
organization or associgtion, consisting of 7 or more persons and
having & recognized name"); N,Y. GEN, ASS'INS LAW §§ 12, 13 ("unin-
corporated sssociation"); 1.C, GEN, STAT. § 1-69-1 {"all unincorporated
asscciations, organizations or societies, foreign or domestic, whether
organized for profit or not" excluding "partnerships or co-partnerships
which are organized to engage in any business, trade or profession”);
PA, RULES CIV. PROC., Rule 2151 ("any unincerporated association
conducting any buginess or engaging in any activity of any nature
whether for profit or otherwise under a common neme," excluding "an
incorporated association, general partnership, limited partnership,
registered partnership, partnership associatien, jeint stock eompany

or similar association"); R,I. GEN, LaWS § 9-2-10 ("any unincorperated
prganization of persons, except a copartnership")}; S.C, CODE AN,

§ 10-215 {"all unincorporated associations"}; TEXAS RULES ¢Iv, PROC,,
Rule 28 (“"partnership or other unincorporated association")}; TEXAS REV.
CIVIL STAT, ANN,., Art 6133 ("any unincorporated joint stock company or

association"); VT, STAT, Alll,, Tit. 12, § 814 ("partnership or an



unincorporated association or jeint stock company"); VA, CODE ANW,
§ 8-656 ("an unincorporated association or order™); WIS, STAT,
§ 262.06(7)("unincorporated association"), See also FLA, STAT.

§ bh7.11 ("labor organization").



FOOTHIOTES

UNINCORPORATED ASSOCTATIONS AS DEFENDANTS -~ footnotes

1. See Jardine v. Superior Court, 213 Cal. 301, 2 P.2d 756 {1931},

2. Ibid.

3. Artana v. San Jose Scavenger Co., 181 Cal. 627, 185 Pac, 850 (1919);
Potts v. Whitaon, 52 Cal, App.2d 199, 125 P.2d 947 (19k2}.

L. Maclay Co. v, Meads, 14 Cal. App. 363, 112 Pac. 195 (1910).

5. Davidson v. Knox, 67 Cal. 143, 7 Pac. h13 (1885). See 1 CIADBOURY,
GROSSMAN & VAN ALSTYNE, CALIFORNIA PLEADING § 692 (1961}.

6. Potts v, Whitson, 52 Cal. App.2d 199, 125 P.2d 947 (1g42),

7. Maclay Co, v. Meads, 14 Cal. App. 363, 112 Pac. 195 {1910); Poswe v.
Jones, 21 Cal. App. 664, 132 Pac, 629 {1913).

8., Artena v. San Jose Scavenger Co., 181 Cal, 627, 185 Pac. 850 (1919).

9. Compare Comment, 42 CAL. L. REV. 812, 817 (1954) with Note, 50 CAL. L.
REV, 909 (1962), Mote, 37 SO. CAL. L. REV..130 {196k}, Comment, 36

SO, CAL, L, REV, 445 (1963). See alse Sturges, Unincorporated Associa-

tions as Parties to Actions, 33 YALE L.J. 383, 4ol (192L),

10, Inglis v. Operating Engineers Loecal Union No. 12, 58 Cal.2d 269, 23
cal., Rptr. 403, 373 P.2d 467 {1962}; Marshall v. International
Longshoremen's & Warehousemen's Union, 57 Cal.2d 781, 22 Cal, Rptr.
211, 371 P.2d 987 (1952), See discussion in the text, infra at 11-21.

11. Calimpco, Ine. v. Warden, 100 Cal. App.2d 429, 4L, 224 p.2d k21, 432
(1950).

12, See United Mine Workers of America v. Coronado Coal Co., 259 U,3, 344
(1922).
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13.
1h.

15‘
16.

FED. RULES CIV. PROC, Rule 17(b).

ALA. CODE, Tit. 7, §§ 1L1-145; ARIZ. RULES OF CIV, PROC., Rule U4{a)(6)
(by implication); COLO. REV, STAT. § 76-1-6; CONN. GEN. STAT, ANN,

§ 52-76; DEL, CODE AWN,, Tit. 10, § 390L; FLA, STAT. § 47.15 (partnership),
§ LL7.11 (1abor organization); IDAIC CODE ANN, § 5-323; ILL. STAT, ANN,,
Ch. 110, § 27.1; IOWA RULES CIV., PROC., Rule 4 {see Tuttle v, Wichols
Poultry & Egg Co., 240 Towa 208, 35 I.W.2d 875 (1949)); LA, CODE CIV,
PROC, ANN., Arts. 668, 689, 737, 738; MAINE REV, STAT. ANN., Tit. 1k,

§ 2; MD. ANN. CODE, Art. 23 §§ 138, 356{g); MICIl, STAT, ANN. § 27A.2051(a);
MINN., STAT, ANM, § 540.151; MONT, REV. CODE ANN. § 93-2827; NEB. REV.
STAT, § 25-313; NEV, REV, STAT. § 12.110; 1.J, REV, STAT. § 2A:64-1 to
64-6; N.M, STAT, ANN., § 21-6-5; N.¥., ¢IV., PROC, LAW & RULES § 1025;
see also W,Y., GEN, ASS'NS LAW §§ 12-17; NH,C. GEN, STAT, § 1-69.1; OITO
REV. CODE Amﬁ., Tit. 23, § 2307.24; OKLA, STAT, ANN., Tit. 12, § 182;
PA., HULES CIv. PROC,, Rule 2153(a); R.I. GEM, LaWS § 9-2-10; S,C, CODE
AN, § 10-215; TEXAS RULES CIV. PROC., Rule 28 (see also TEXAS EREV,
CIVIL STAT, AWN,, Arts. 6133-6138); UTAIl RULES CIV, PROC., Rule 17{d);
VT, STAT, AIMN., Tit, 12, § 814 {Supp. 1965); VA, CODE ANN, § 8-66; WIS,
STAT, § 262.06(7).

Rules of the Supreme Court [of Great Britain], Order u4B8a, Rule 1,
Jardine v. Superior Court, 213 Cal. 301, 2 P.2d 756 (1931){dicta).

See also Daniels v, Sanitarium Ass'n, Inc.? 59 Cal,2d 602, 30 Cal. Rptr.
828, 381 p.2d 652 (1963); Inglis v. Operating Engineers Local Union

Fo. 12, 58 (Cal.2d 269, 23 Cal. Rptr. k03, 373 P.2a 467 (1962); Marshall
v. International Longshoremen's & Warehousemen's Union, 57 Cal.2d 781,

22 Cal. Bptr. 211, 371 P.2d 987 (1962).

-5-



17.
18,
19,
20.
21,
22,

298,

23.

2k,

25.
26.

279

Ibid.

.35 Cal. App. 293, 170 Pac. 409 (1917).

Id. at 299, 170 Pac. at 411, (Emphasis added.)

46 Cal. App. 325, 189 Pac. 329 (1920).

Id. at 328-330, 189 Pac. at 330-33L.

213 Cal., 301, 2 P.,2d4 756 (1931).

Inglis v. Operating Engineers Local Union No. 12, 58 Cal.2d 269, 23
Cal. Rptr. 403, 373 P.2d kA7 (1962)(intentional tort); Marshall v.
International Longshoremenfs & Warehousemen's Union, 57 Cal.2d 781,

22 Cal. Rptr. 211, 371 P.2d 987 (1962)(negligent tort).

FED. RULES CIV. PROC,, Rule 17(b}.

E.g., ALA. CODE, Tit. 7, § 142; cOLO. REV. STAT. § 76-1-6; CONN. GEM,
STAT, ANN. § 52-763 GA, CODE ANN, §§ 3-117 to 3-118; LA. CODE CIV.
PROC, ANN,, Art. 689; MATNE HREV, STAT. AMN,, Tit. 1k, § 2; MD, ANN.
CODE, Art. 23, §§ 138, 356(g); MICII. STAT. AWN, § 27A.2051(a); MINN,
STAT, ANN, § 540.151 (Supp. 1965); HEB, REV, STAT. § 25-313 ("doing
business" is one alternative under this section); H.J. REV. STAT.

§ 2A:64-1; N,Y. GEN, ASS'MS LAW § 13; N.C, GEH, STAT, § 1-69.1 {"doing
business" is one alternative under this section); PA. RULES CIV, PROC.,
Rules 2151, 2153(a); R,I. GEN. LAWS § 9-2-10; S.C. CODE ANN. § 10-215;
VT, STAT. ANF., Tit. 12, § 814 (Supp. 1965); VA. CODE AMN. § 8-66
("doing business" is one alternative under this section}.

See the text, supra at b,

B.£., Wukaloff v, Malibu Lake Mt. Club, 96 Cal. App.2d 147, 21k P.2d
832 (1950) (incorporated club).

Comment, 42 CAL. L. REV. 812, 813 {1954).

6



28, Comment, 76 IIARV, L. REV, 983, 1089 (1963).
29, Id. at 1088, (Some footnotes omitted.)}

0. 6 -AM. JUR,2d-Associaticns and Clubs § 47.

31. Id. at § 31.

32, 57 Cal.2d 78L, 22 Cal. Rptr. 211, 371 P.2d 987 (1962).

33. Id. at 787, 22 Cal. Rptr., at 215, 371 P.2d at 991 (1962).

34, 58 ¢al.2d 269, 23 Cal. Rptr. 403, 373 P.2d 467 (1962).

35. Marshall v. International Longshoremen's & Warehousemen's Union, 57
Cal.2d 781, 787 n.1, 22 cal, Rptr; 211, 215 n.1, 371 P.2d 987, 991 n.l
(1962).

36. Id. at 783-78k, 22 Cal. Rptr. at 213, 371 P.2d at 989.

37. Note, 50 CAL, L, REV, 909, 91k (1962).

38. Muskopf v. Corning Ilospital District, 55 Cal.2d 211, 1l Cel. Rptr.
8g, 359 P.2d 457 (1961}.

30. Silva v. Providence Ilospital, 14 Cal.2d 752, 97 P.2d 798 {1939); Malloy
v. Fong, 37 Cal.2d 356, 232 P.2d 2kl (1951).

ho. Self v. Self, 58 Cal.2d 683, 26 Cal. Rptr. 97, 376 P.2d4 65 (1962);
Klein v. Klein, 58 cal.2d &92, 26 Cal, Rptr. 102, 376 P.2d 70 {1962):
It also has been held in Colifornia, contrary to the common law rule,
that a child may sue his pavent for an intentional tort. Emery v,
fmery, 45 Cal.2d 421, 289 P.2d 218 (1955},

41, 6 AM. JUR.2d Associations and Clubs § U4k,

L2, Most Worshipful Lodge v. Sona of Light, 118 Cal. App.2d 78, 257 P.2d
Lsh (1953} Comment, 42 cAL, L, REV. 812 (1954},
43. Comment, 42 CAL. L. REV, 812, 816 (1954).

LYy, CAL. INS. CODE §§ 110L0o-1104k1.

-7-



W,

b6,

7.

b7a.
4Tb.
L8,
L8a.
43,

CAL,

CAI‘.

LABOR CODEE § 1125,
CORP. CODE § 212C0 provides:

21200, Any unincorporated benevolent or fraternal
society or asscciation, and every lodge or branch of any
such society or association, and any labor organization,
may, without incoyporation, purchase, receive, own, hold,
lease, mortgage, pledge, or encumber, by deed of trust or
otherwise, manage, and sell all such real estate and other
property as may be necessary for the business purposes
and objects of the society, association, lodge, branch or
labor organization, subject to the laws and regulations
of the society, association, lodge, or branch and of the
grand lodge thereof, or labor organization; and also may
take and receive by will or deed all property not so
necessary, and hold it until disposed of within a period
of ten years from the acquisition thereof,

CORP, CODE §§ 21100-21102 provide:

21100, Members of a nonprofit association are not
individually or persohally liable for debis or lisbilities
contracted or incurred by the assocciation in the acquisition
of lands or leases or the purchase, leasing, deesigning,
planning, architectural supervision, ereection, construction,
repair, or furnishing of bulldings or other structures, to be
used for the purposes of thz asscciation.

21101, Any contract by which a member of a nomprofit
association assumes any such debt or liability is invalid unless
the contract or scme note or memorandum thereof, specifically
identifying the contract which is assumed, is in writing and
signed by the party to be charged or by his agent.

21102, Ilo presumption or inferesnce existed prior to
September 15, 19&5, or axists after that date, that a member
of a nonprofit association has consented or agreed to the
incurring of any obligation by the association, from the
fact of joining or being a member of the association, or
signing its by-laws.

Comment, 42 CAL. L. REV, 812, 816 (195h}.

Jardine v. Superior Court, 213 Cal. 301, 321, 2 P.2d4 756, 76L {1931).

Ccument, 76 HARV, L. REV. 983,.1090 (1963)}. (Footnotes omitted.)

Id. at 1092. (Footnote cmitted.)

See the text, infra at 21-25 for discussion of the standards for

liability of individusal members of unincorporated associations.

8-
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50.
51.
52.
53.
54,
55,
56.

o7
58,
9.

GO,

61.

6Ba.

69-

6Ca. CAL, CORP, CODE § 15507,

See the text, supra at 13-16.
CAL, LABOR CODE § 1126,
CAL, CORP, CODE § 15009(1),
59 Cal.2d 602, 30 Cal, Rptr, 828, 381 P.2d 652 (1963).
57 Cal.2d 781, 22 Cal, Rptr. 211, 371 P.2d 987 (1962).
See the text, supra at 16.
Marshall v. International Longshoremen's & Warehousemen's Union, 57
Cal.2d 781, 787, 22 Cal, Rptr. 211, 215, 371 P,2d 987, 991 {1962),
Ibid,
CAL, CORP, CODE § 15000(1).
Goodlett V. St. Elmo Inv, Co., 94 Cal. 297, 29 Pac. 505 (1892).
Burks v. Weast, 67 Cal. App. T45, 751, 228 Pae. 5L1, 543 {1924} vehster
v, San Joaquin Fruit Ete, Ass'n, 32 Cal, App. 26k, 162 Pac, 654 {1916).
Security-First Nat'l Bank v, Cooper, 62 Cal, App,2d 653, 1k5 P,2d
722 {19kk}.
Comment, 42 CAL, L, REV, 812, 822 (1954),
62 Cal. App.2d 653, 145 p.2d 722 (1944),
Id. at 667, 145 P.2d at 730,
50 Cal, App. 462, 195 Pac, L4b0 (1920).
See note 47, supra for text of statutes,
57 Cal.2d 781, 22 Cal, Rptr. 211, 371 P.2d 987 (1962).
This amendment would seem to remeve any censtitutional pr?blem that n?w
exists in the sections, See Code Commission lTotgs in CAL, CORP. CODE
§ 21103 (Vest 1955), -
Section 21000 of the Corporations Code previdest
21000, A nonprofit association is an unincorporated
assoclgtion of natural persans for religlsus, scientific, se¢ial,
literary, sdueatienal, recrgational, benevelant, or othgr purpose
not that of pecuniary profit,

Most Worshipful Lodge v, Sons of Light, 118 Gal, App.2d 78, 257 P,2d
46k (1953).
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0.

T2.

Calimpco, Inc. v. Warden, 100 Cal. App.2d 429, Lk, 224 p.2a 421, 432
{1950) (partnersaip),

The Code Commizsion's Note to Section 388 states: "The words ‘and

the individual property of the party or parties served with process!

have been added [by the 1907 amendment to Section 388], thus avoiding
nultiplicity of suits.”

The question has besn raised at least twice but the court has not

decided the question on either ocecasion., Jardine v. Superior Court,

213 Cal. 301, 2 P.2d 756 (1931); The John Bollman Co. v. S. Bachman & Co.,
16 Cal. App. 589, 117 P.2d 690 (1911)(rehearing denied, 16 Cal. App.

at 593, 122 Pac. 835).

72a. The pertinent portion ¢f Code of Civil Procedure Section 410 provides:

When the service is against . . . associates conducting

buginess under a common nome, in the manner authorized by
Section 388, there shall appear on the copy of the swumons

that is served a notice stating in substance: "To the

person served: You are hereby served in the within action

{or proceeding) on behalf of (here state , . . the common

name under which business is conducted by the associates)

as a perscr upon whom the summons and a copy of the complaint
must be served to effect corvice against said party under the
provisicns of (here state appropriate provisions of Section

388 . . . ) of this code.” When service is intended to be

made upen said person as an individual as well as a person

upon whom fzrvice must be made on behalf of . . . sald associates,
said noticz chall also indicate that service is had upon said
person as an individual as well as on behalf of . . . said
ascociates, In a case in which the foregoing provisions of the
section require that notice of the capacity in which a person is
served must appear on the copy of the summeons that i1s served, the
certificate or affidavit of service must recite that such notice
appeared on such copy of the summons, if, in fact, it &ild appear.
When service is . . . against associates conducting a business
under a common name, in the manner authorized by Section 388, and
notice of that fact does not appear on the copy of the sumons or
a recital of such notification does not appear on the certificate
or affidavit of service of process as required by this section,
no default nmay be taken agalnst . . ., such associates., When
service is wade upon the person served as an individual as well
as on hehalf of the . . . associates conducting a business under
a common name, and the notice of that fact does not appear on the
copy of the summons or a recital of such notification does not
appear in the certifiicate or affidavit of service of process as
required by this section, no default may be taken against such person,

T2b. See 3% CAL. 5.B.J. 630, 531 (1959).

73.

57 Cal.2d 781, 22 Cal. Rptr. 211, 371 P.2d 987 (1962).
=10~
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'rh Id.'at 787, 22 Cal. Rptr. at 215, 371 P.2d at 9fl.
“75. Id. at 787 n.l,. 22 Cal. Rptr. at 215.n.1, 371 P.2d at 991 n.l.
- "76. Sée discussion suprs at
T7. Typieal sewiutes are:
- L., STAE::IEN. Ch, 77, § 1 and Ch, 110, § 27,1, which provide:

1b. A judgment rendered against a partnership in its
firm neme shall support execution only against property of
the partnership and shall not constitute a lien upon real
estate other than that held in the firm name.

27.1. (1) A partnership mey be sued in the names
of the partners as individuals doing business as the
partnership, or in the firm nsme, or both.

(2) An unsatisfied judgment against a partnership
in its firm name does not bar an action to enforce the
individual liability of any partner,

NEB., REV. STAT, §§% 25-314 and 25-316, which provide in part:

25-31%, . . . Executions issued on any judgments
rendered in such proceedings [against an unincorporated
association] shall be levied only on the property of the
company, fiym, partnership, or unincorporated association.

25~-316. - If the plaintiff, in any judgment so renderad
against any company or partnership, shall seek to charge
the Individual property of the persons comprising such
company or firm, it shall be lawful for him to file a »ill
in equity against the several meumbers thersof, setting
forth his judgment and the insufficiency of the partnership
property to satisfy the same, and to have a decree for the
debt, and an award sf execution against all such persons, ar
any of them as may appear to have been mermbers of such
company, assceciation, or firm.

N.Y. GEN. ASS'NIS LAW §§ 15 and 6, which provide:

15. In such an action {against an unincorporated
association] the officer against whom it is brought
cannot be arrested; and a Judgment against him does not
authorize an execution to be issued against his property,
or his person; nor does the docketing thereof bind his
regl property, or ehattels real. UWhere such a judsment
iz for a sum of money, an exetcution issued thereupon
must require the sheriff to satisfy the =sme, out of any
personal or real preperty belonging to the association, or
owned jointly or in cemmon, by all the members thereof,

16. UWhere an action has been prought against an
officer, or & counterclaim has been made, in an actisn
brought by an officer, as deseribsd in this article, snsther
action, for the same cause, shall not he beouppt egainst the

1%
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menbers of the assceiation, or any of them, until after
finel judgment in the first action, and the return, wholly
or partly unsatisfied or unexecuted, of an execution
issued thersupon. After such a return, the party in whose
favor the execution was issued, may maintain an action, as
follows:

1. Vhere he was the plaintiff, or a defendant
recovering upen a counterclaim, he may maintain an action
against the members of the association, or, in a proper
case, against any of them, as if the first action had net
been brought, or the counterclaim had not been made, as
the case requires; and he may recover therein, as part of
his demages, the costs of the first action, or so much
thereof, as the sum, collected by virtue of the execution,
was insufficient to satisfy.

2. Where he was a defendant, and the case is not
within subdivision first of this section, he may maintain
an actlon, to recover the sum remaining uncollected, againsi
the persons who composed the association, when the action
against him was commenced, or the survivors of them.

But this section does not affect the right of the perasen,
in whose favor the judgment in the first action was rendered,
to enforce a bond or undertaking, given in the course of the
proceedings thereln. Section eleven of this chapter applies
to an action brought, as prescribed in this section against
the members of any association, which keeps a book for the
entry of changes in the membership of the association, or the
ownership of its property; and to each book so kept.

R.T. GEN. LAWS §§ 9-2-14 &nd 9-2-15, which provide:

g-2-14%., 1In such action or proceeding [against an
unincorporated association] the officers or members against
whom it is brought shall not be arrested; and a judgment
against them shall not auvthorize an execution to be issued
against their property or person. When such judgment is for
8 sum of money, an execution issued thereon must require the
officer scrving the same to satisfy such execution out of
any perschal or real property belonging to the assceiation
or owned Jointly or in common by all members thereof.

9.2-15. When any action or proceeding at law is brought
to recover any property, or upon any cause of action for or
upen which the plaintiff may maintain such an action eor
proceeding at law against all the associates by reason of
their interest or ownership or claim of ownership therein as
heretofore provided in §§ 9-2-10 to 9-2-1L, inclusive, no
action or other proceeding at law for the same cause of
action shall be brought to recover a personal judgment
against the members of such association or any of them until

-12-
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78.
9.

after final Judgment in such first action or proceeding,

and the return of any execution issued thereon wholly or

partially unsatisfied.

See also, CONN. GEN. STaT. AKN. § 52-76 ("Civil actions may be
brought, both in contract and tort, against such assoclations and its
members, but no such action, except on contract, shall be brought
against such members without jolning such association as a party
thereto, if such association 1s located or has property subject to
attachment in-this state.™); CA. CODE ANW. § 3-121 ("No such judgment
fagainst an unincorporated association] shall be enforced against the
individual property of any member of an unincorporate association
unless such member has personally rarticipated in the transaction
for which said action was instituted."); MINN. STAT. ANN. § 540.151
(1965 Supp. ){"Any money Judgment against a labor organization or
employer organization shall be enforceable only against the organization
as an entilty and ageirst its ascets, and shall not be enforceable
against any individual member ox his assets."); MD. ANN. COLE, Art. 23,
§ 138 (Supp. 19€5)("Any morey judement against such association or
Joint stock company shall be enforceable only against such associlation
or joint stock company as an entity and against its assets, and shall
not be enforceable against any individual member or his assets.”).

See the text of these sections, supra note 77.
AIA, CODE ANN., Tit. 7, § 141 provides:
141, Two or morc persons assoclated together as partners
in any business or pursuit, who transact business under

8 common name, whether it comprise the names of such per-

sons or not, may be sued by their common name, and the

summons in such case being served on cne or more of the

associates, the judgment in the action binds the joint

property of all the associates in the same manner as if

all had been naemed defendants, had been sued upon their

Joint liability, and served with process; any one or more

of the associates, or his legal representative, may also
be sued for the obligation of all.

-13-
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T9a. CCNN. GEN, ST4T. ATNI. § 52-292 provides:

52-207, The yrosl 'y of o vollilary eesoeintion, whether held
by it or by trustees ror 1us benefit, may cve attached and
held t0 respond to any judgment that may be recovered against
it; btut the individual property of its members shall not be
liable to attachment or levy of execution in actions against
such association to which such members are not parties. Any
Judgment obtained in a Joint zetion against such assoeiation
and its mempers shall bte satisfied first from the personsl
property of such associaticn, if the same i1s sufficient, and
thereafter the property of any merber of such association
agalnst whom judgment was rendered Jjolntly with such associ-
ation may be taken upon execution to satisfy the unpald
portion of such judcment. The attachment lien on the personsl
property of any member of such veluntery asscciation against
whom Judgment is rendered In an action so brought shall not
expire until two wmonths from the ccmpletion of the levy
issued upon the yorzonal property of such assoclaticon; and if
real estate of auny nember has been attached in such action
and judgment thersin is rendered, the attachment lien thereon
shall not expire until four months from the completion of the
levy of the execution against the personal property of such
asgociaticon. Nothing herein contained shall be construed as
prohibiting the plaintiff in any action of tort from satisfy-
ing such judgment out of the real estate of such association.

See also, the portion of COWN. GEN. STAT. ANN. § 52-76 guoted in
note 77, supra.
79b. TEX. REV, STAT, ANN., Avts. 6136-6137 provide:

6136. Where suit shall be brought against such company
or association, and the only service had shall %be upon the
president, secretary, treasurer or general agent of such
company or associaticn, and judgrent shall be rendered against
the defendant compeny, such judgment shall be binding on the
Joint property of all the stockholders or members thereof, and
may be enforced by execution against the joint property; but
such judgment shall not te binding on the individual property
of the stockholders or members, nor authorize execution against
it.

6137. In a suit against such company or association, in
addition to service on the president, secretary, treasurer or
general agent of such companies or assoclation, service of cita-
tlon may also be had on any and all of the stockholders or
members of such companies or associatlons; and in the event
Judgment shall be against such unincorporated company or associ-
ation, it shall be equally binding upon the individual property
of the stockholders or members so served, and executions may
issue against the propety of the individual stockholders or
members, as well as against the joint property; but executions
shall not issue against the individual property of the stock-
holders or members until execution against the joint property
has been returned without satisfaction.

1.
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T9¢c.
794.
79,
79¢.
79
79h.
791.
8.

81.

82.

For the pertinent portion of the text of this section, see note T2a.

CAL. CODE CIV.
CAL, CODE CIV.
CAL. CODE CIV.

CAL CODE CIV,

PROC. § 4leo
PROC §§ 1010-1020.
PROC. § 1C05.

PROC § L65.

Wood v. Johnston, 8 Cal. App. 258, 260, 96 Pac. 508 . (2908).

WITKIN, CALIFORNIA PROCELURE, PLEADING § 8.

CAL. CORP. CODE
See, e.g., AIA.
MONT. REV. CODE
N.M. STAT. ANN.
ANN, § 33.0h08;
See, e€.8., NEB.

N.M, STAT, ANN.

§ 15009(1).

CODE ANN., Tit. 7, § 141; IDAHO CODE ANN, § 5-323;

ANN. § 93-2827; NEV. COMP. IAWS ANN. § 12.110;

§ 21-6-5; OKLA, STAT, ANN., Tit. 12, § 182; S,D, CODE
VY. STAT. ANN., Tit. 12, § 814 (Supp. 1965).

REV. STAT. ANN. § 25-31%; N.J. REV. STAT, ANN, § 24:64-2;

§ 21-1-1(4}; S.C. CCDE ANN. § 10-429¢ UTAH RULES

CIV. PROC. ANN., Rule 4(e}(k); VT. STAT. ANN., Tit. 12,§ 814 (Supp. 1965);

VA. CODE ANN, §

8-66.1 (Supp. 1964).

-15-
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84,

85.

86‘

87.
88,

ALA, CODE ANN,, Tit. 7, § 1bh provides:

144, Service of process in such action against such
organization or assgociation shall be had by service upon
any officer or official member of such organization or
association or upon any officer or official mewber of any
branch or local of such organization or association, provided
that any such organization or association may file with the
secretary of state a designated officer or agent upon whom
service shall be had and his residence within the state, and
if such designation is s0 made and filed, service of process
shall be had only on the officer or agent so designated if
he can he found within the state.

GA, CODE ANN, § 3-119, This section is the same in substance g3 the pla-

bame statute set cut in note 83. See also, MINN, RULES CIV, PRCC,, Rule 4,03(n)
See also, LA, REV. STAT, ANN., Art. 1264, which provides: :
Service on sn unincorporated association is made by

personal service on the agent appointed, if any, or in

his absence, upon a managing official, at any place where

the business of the association is regularly conducted.

In the absence of all officials from the place where the

business of the assccilation is regularly conducted, service

of eitation or other process ray be made by persocnal
service upch any merber of the association.

It may not be possible to use California discovery procedures to
discover this information. See LOUISELL, MODERN CALIFORHIA DISCOVERY
§ 9.06 (1963).

37 Cal.2d 760, 235 P.2d €07 (1951).

Ibid.

37 Cal.2d 760, 235 P.2d 607 (1951).

=16~
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50.

a1.
g2.
93.
ok,
95.

Some courts have applied the test of 28 U,5.0. § 1391(c) used to
determine the residence of corporations to determine venue in acticns
involving unincorporated associgticns. For discussion, see 1 MOORE'S

FEDERAL PRACTICE f 0.142 [5.-4](1964) and the cases cited therin.

Cf. Sperry Products, Inc. v. Asscciation of American Railrcads, 132

F.2d 408 (1942). A recent decision of the Supreme Court holding that
unincorporated associations are not to be treated as corporations for
the purpose of determining thelr citizenship for diversity Jurisdiction
casts doubt on the propriety of drawing such an analogy for determining
residence for venue purposes. BSee, Unlted Steelworkers of America,
AFI~-CIO v. R. H. Bouligny, Inc., 382 U.S. 145 (1965). The Bouligny
decislon did, however, realize the desirability of treating an unin-
corporated association as i it were a corporation but felt that any
change should be made by Congress.
See generally Comment, 4 STAN. L. REV. 160 {1951}.
37 cal.2d 760, 235 P.2d 607 (1951).
Id. at 76k, 235 P.24 at 609.
Comment, 4 STAN, L. REV. 160, 162 (1951).
See CAL. CONST., Art. XII, § 16; cf., PA. RULES CIV. PROC. Rule 2156,
which provides:
Fule 2156. (a) Except as otherwise provided by subdivision (b)
of this rule, an action against an association may be brought in
and only in a county where the asscciation regularly conducts
business or any association activity, or in the county where the
cause of action arose or in a ccunty where a transaction or
occurrence took place oul of which the rause of action arose.
(b) Subdivision (a) of this rule shall not restrict or
affect the venue of an action against an association commenced
by or for the attachment, seizure, garnishment, segquestration
or condemnation of real or personal property or an action for

the recovery of the possession of or the determination of the
title to real or personal property.

-17-
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See also, TEXAS CIVIL STAT. ANN., Art. 1995(23) which provides

in part:

23. Corporations and associations.~-Suits against a
private corporstion, association, or joint stock company
may be brought in the county in which its prineipal office
is situated; or in the county in which the cause of action
or part thereof arose; or in the county in which the
plaintiff resided at the time the cause of action or part
thereof arose, provided such corporation, association or
company has an agency or representative inm such county.

96. See the text, supra at

97. Miller & Iux v. Kern County land Co., 134 Cal. 586, 587, 66 Pac. 856,
857 {1901). (Emphasis added.)

-18-
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UNINCCRPCRATED ASSOCIATICHS AS PLAINTIFFS
The Present California Law

Jardine v. Superior Court, 213 Cal, 301, 2 P.2d 756 (1931).
Ginsberg Tile Co. v. Faraocne, 99 Cal. App. 381, 278 Pac. 866 {1929).
Herald v. Glendale Lodge Mo. 1289, 46 Cal, App. 325, 189 Pac. 329 (1920).
It has been suggested that Section 388 of the Code of Civil Procedure
altered the common law rule with respect to suits by partnerships and
other unincorporated associations as well as to suits against them.
See, e.g., Kedota Fig Ass'n v. Case-Swayne Co,, 73 Cal, App.2d 796,
167 P.2d 513 (1946}, Similarly, it has been contended that the
fictitious name statute--Civil Code Sections 2466-247l--constitutes an
affirmative authority to sus in the business name, Ibid, See also
Hote, 35 CAL, L. REV, 115 (1947). Ievertheless, subject to the
exceptions noted in the text, the appellate courts in California follow
the cammon law rule, usually without examining the reasons for its
lcrgevity or its effect in modern soeiety.
The following cases8 are illustrative:
AJM, Gilman & Co. v. Cosgrove, 22 Cal. 356 (1863). The cemplaint
in an action for gcods sold was entitled "A,M. Gilman & Co. v. James
. Cosgrove" and contained no other description or designation of the
party plaintiff. At the trial, defendant objected tc the introduction
of evidence of the sale on the ground that the complaint did not
sufficiently designate the party plaintiff., The cobjection was overruled
and judgment for plaintiff affirmed, The court said:
The complaint should have set forth the names of the

individuals composing the fim of AM, Gilman & Co,., as
the plaintiffs, if the action was intended to be in behalf

~19-
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9.

10,

of individuals composing a fim. . . « The objection to

this defect has, however, hot been taken in a way to be

available . . . [Tlhe defendant should have demurred

to the complaint for a defect of parties. . . + The

objection not having been taken in a proper rode, there

was no error committed on this point. [22 Cal. at 357-358.]

Holden v, Mensinger, 175 Cal. 300, 165 Pac, 950 (1917). A lien
claim was filed in the common name of a partnership. The complaint to
foreclose the claim was in the names of the partners. This was held
not to te a fatal variahce because theres is no requirement that lien
claims be filed in the names of the partners,

Kadota Fig Ass'n v. Case-Swayne Co., 73 Cal. aApp.2d 796, 167 P.2d
518 (1946). Plaintiff was named as "Kadota Fig Association of Producers
(a Growers Cooperative Association)." It was held that the complaint
was subject to demurrer for want of capacity apparent on the face thereof
to sue in a common name but that it was error to dismiss the complaint
without giving plaintiff an opportunity to amend. To the same effect,
see Ginsberg Tile Co. v. Faracne, 99 Cal. App. 381, 278 Pac. 866 (1929).

Andrews v. Mokelumne Hill Co., 7 Cal, 330 {1857).

Swamp & Overflowed Land Dist. Ho. 110 v, Feck, 60 Cal. 403 (1882); see
also Florence v. Helms, 136 Cal. 613, 69 Pac. 429 (1502).

Tennant v. Pfister, 51 Cal, 511 (1876). See also 37 CAL. JUR.2d Parties
§ 70 and cases therein cited in note 13. See generally 1 CHADBOURHN,
GROSSMAN & VAN ALSTYNE, CALIFORNIA PLEADING § 692 (1961).

35 Cal.2d 596, 220 P.2d 912 {(1950}.

Case v. Kadota Fig Ass'n, 207 P.2d 86 {19h9),

11. Case v. Kadota Fig Ass'n, 35 Cal.2d 596, 220 P.2d 912 (1950).

-20-
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12. The earlier stages of the Kadota litigation ars noted in 35 CAL. L, REV,
115 (1947). The final decision is noted with approval in 39 CAL, L.
REV. 264 (1950), with suggestions for amendment of Code of Civil Procedure
Section 388. The overlapping of cross-complaint and .counterclaim in

California law is discussed in Hote, Counterclaims, Cross-Complsints,

and Confusion, 3 STAH. L. REV. 99 (1950).

13. 117 Cal. App.2d 322, 255 P,2d 482 (1953).

1. Subdivision 4 of Civil Code Section 3369 provides: "As used in this
gsection, the term person shall mean and include natural persons,
corporations, firms, partrerships, jeint stock companies, associations
and other organizations of persons.”

15, Daniels v. Sanitarium 4ss'n, Ine., 59 Cal.2d 602, A03, 30 Cal. Rptr.
828, 829, 381 P.2d 652, 653 (1963).

16. 59 Cal.2d 602, 30 Cal. Rptr. 828, 381 P.2d 652 (1963).

17. Id. at 603, 30 Cal. Rptr. at 829, 361 P.2d at 653.

18. Id. at 606-610, 30 Cal. Rptr. at 831-834, 381 P.2d at 655-658.

19, Case v. Kadota Fig Ass'n, 35 Cal.2d 596, 220 P.2d 912 (1950).

20, Daniels v. Sanitarium Ass'n, Ine., 59 Cal.2d 602, 610 n.9, 30 Cal. Rptr.
828, 834 n.g, 381 P.2d 652, 658 n.9 (1963).

21, Ibid.

22, Indeed, the court specifically noted the possible application of the
Daniels rationale to other situations and noted that it was "leaving
to future development the rule to be applied to other types of
unincorporated associations,” Id. at 610 n.9, 30 Cal. Rptr, at 83k
n.9, 381 P.2d at 658 n.9.

23. liote, Unincorporated Associations as Plaintiffs, 37 SO. CAL, L. REV,

130, 131-133 (196h}).

2h. See the statutes and cases cited in notes 31-33, infra at
_91.



25.
26.

27.
28,
29.
30,

31.

FED, RULES CIV. FROC,, Rule 17(b).
Rules of the Supreme Court [of Great Britain], Order 48a, Rule 1.

207 P,2d 86 (19h9).

CAL, CODE CIV. PROC. §§ 2015-2035.

See CAL, CCLE CIV. PROC. § L7k,

See CAL, CODE CIV. PROC. §§ Lh2, 465, 1005, 1010-1020 and 2016-2036.

FED, RULES CIV. PROC., Rule 17 (b); ALA, CODE ANN., Tit. 7, §§ 1h2-145;
COLC, REV, STAT. AMN. § 76-1-6; CONN, GEN. STAT. AMN. § 52-76; GA.

CODE ANN, §§ 3-117 to 3-121; IOWA RULES CIV. PROC., Rulé.h; LA. CODE
CIV. PROC. AHH.; Arts. 688, 689, 737, 738; MD. AN, CODE, Art. 23,

§ 138 (Supp. 1965); MICH. STAT. ANN. § 274:2051; MINN. STAT. ANN.

§ 540.151 {Supp. 1965); NEB. REV. STAT. AN, §§ 25-313 to 25-316;

N.J. BEV, SPAT. AHN. §§ 24a:6k-1 to 2A:64-6; N.M., STAT. AUN. § 21-6-5
(partnership}, §§ 51-18-5 to 51-18-5.1 (unincorporated association);
.Y, cIv, PRoc; LAW & RULES AMN, § 1025; 1.C. GEN, STAT. ANN, § 1-69.1
(Supp. 1965); OHIO REV. CODE ANN,., Tit. 23, § 2307.24; OKLA. STAT. ANH.,
Tit. 78, §§ 32, 5b; TEXAS RULES CIV. PROC. AMI,, Rule 28 (see also
TEXAS REV, CIVIL STAT. ANM., Arts. 6133-6138)}; VE. STAT, ANN., Tit. 12,
§ 814 (Supp. 1965); VA, CODE ANN, § 8-66 (Supp. 196L); WYO, RULES CIV,
PROC. ANN., Rule 17(b). See also ARIZ, CODE ANN, § 23-1324 (labor
organization to enjoin .illegal picketing); FLA. STAT. ANN, § Lh7.11
{labor organization); IDAHO CODE AIM, § bh-60S5 (association or union
to enjoin use of counterfelt label); KaAN, GEN, 8TaAT, AWN. § Wi 811
(labor organization); N.H. REV. STAT. AWM, §§ 292.12, 292.1% (fraternal
organization); H.D, CODE ANN, § 34-09-08 (labor union to enforce
collective bargaining); R.I. GEN, LAWS AWH. § 28-8-1 (labor union to
enforce collective bargaining agreement). See also notes 34, 35, and
36, infra.

_22.
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32, Busby v. Electric Utilities Employees Union, 79 App. D.C. 336, 147
F.2d4 85 (1945). The holding apparently is limited to labor unions.

33. Bouchette v. International Ladies Garment Union, Lecal No. 371, 245
S.C. 586, 1h1 S.E.2d 834 (1965). The court held that the right of
an utincorperated association to sue in its common name arose by
necessary implication from the state's statutes, including a statute
permitting an unincorporated association to be sued in its common hame.

34, ARIZ, CODE ANN. §§ 10-801 to 10-802 (fraternal and benevolent society);
MAINE REV, STAT. ANN,, Tit. 1%, § 2; MASS, LAWS ANH., Ch, 110, § 10
(restrain use of counterfeif of registered label); MNO. STAT, ANN.

§ 417.070 (trademarks); Y. GEN. ASS™HS LAW ANK. §§ 12-17; PA, RULES
CIV., PROC. ANN., Rule 2152; R,I, GEN, LAWS ANN, § 9-2-11; W, VA, CODE
AN, § 4550 (enjoin use of counterfeit trademark or label). See

also LA, CODE CIV, PROC., AMH., Arts., 688, 689; wIs. STAT., ANN. § 188.02
(fraternal organizations); WYO, COMP, STAT, ANN, § 17-162.

35. LA, REV, STAT, AMM,, Art, &89,

36, The note to Rule 2152 of the Pennsylvania Rules of Civil Procedure
states in part: "The requirement that suit be brought in such
representative form has the advantage of placing upon the record persons
who may be held responsible for costs.”

See also note 37, infra.

37, Although Pennsylvania normally permits an unincorporated assocciation to
bring suit only through a trustee ad litem, it does permit an uwnincorporated
associgtion that is sued in its common name to prosecute any set-off,
counterclaim, or cross~action in its ccmmon name, The adoption of such

a limited provision in California would at least overrule the distinctien

between counterclaims and cross-complaints made by the Celifornia Supreme
-23.
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38,

39.
Lo,

41,

Y2,
11'3-

Court in Case v. Kadota Fig Ass'n, 35 Cal.2d 596, 220 p.2d 912 (1950).
The Kadota Fig case held that a counterclaim could be brought in the

defendant's common name but that a cross-ccomplaint could be brought only by
naming all the members of the cross-complainant association in the
ccmplaint,

59 Cal.2d 602, 30 Cal. Rptr. 828, 381 P.2d 652 {1963).

Id, at 609-610, 30 Cal. Rptr. at 833-83%, 381 P.2d at 657-658,

One writer commenting on this objection pointed out that if any

problem exists it is when the unincorporated association is a party
defendant because in such a case the court might be ungble to deter-

mine if all the parties in interest had been served. He said:

One possibly valid reason sometimes advanced [for denying

an unlncerporated assceiation the right to sue in its common
name ] is confusion in the identification of the parties
rlaintiff or defendant, This seems at first glance to make
some sense, because surely a court must be able to determine
that all parties in interest have been served. This problem
would appear to be crucial only in the case of associated
defendants, because the plaintiff in stating a cause of action
would necessarily establish the identity of the parties in
interest. California has, however, provided by statute that
the mssociation can be a party defendant in the association
name, thus abrogating the rule in the only place where it
might make some sense, [Iote, Unincorporated Asscciations as
Plaintiffs, 37 SO, CAL. L. REV, 130, 133 (196hL}.

Carment, Counterclaims and Cross-Complaints in California, 10 S0,

CAL, L. REV, 415, 425 (1937).
CAL, CODE CIV. PRCC. § 47h.
Order 48a, Rule 1 of the Rules of the Supreme Court [of Great Britain]
provides:
Any two or more persons claiming or being liable as co-
partners and carrying oh business within the jurisdiction may

sue or be sued in the name of the respective firms, if any,
of which such persons were co-partners at the time of the

gl



accruing of the cause of action; and any party to an action
may in such case apply by surmons to a judge for a statement
of the names and addresses of the persons who were, abt the
time of the accruing of the cause of action, co-partners in
any such firm, to be furnished in such manner and verified on
cath or otherwise as the judge may direct, And when the names
of the partners are so declared, the action shall proceed in
the same manner and the same conseguences in all respects shall
follow as if they had been named as the plaintiff in the writ.
But all the proceedings shall, nevertheless, continue in the
name of the firm.

bi. CAL. CODE CIV. PROC. § Li2.

45. CAL, CODE CIV. PROC. § 465.

4. CAL. CODE CIV. PROC. § 1005.

k7. CAL. CODE CIV. PROC. §§ 1016-1036.

48. CAL. CODE CIV. PROC. §§ 1010-1020.

kg, 207 p.2d 86 {1949}.

50. See generally, CAL, CODE CIV. PROC. §§ 942-949.

51. CAL. CODE CIV. PROC, § 68la provides:

68la. The court, or the judge thereof, may stay the execution

of any judgment or order; provided, that no court shall have
power, without the consent of the adverse party, to stay the
execution of any judgment or order, the execution whereof
would be stayed on appeal only by the executiocn of a stay bond,
for a longer pericd than 10 days in Justice courts, nor for
a longer period than 30 days in other courts., If a moticn
for a new trial or for judgment notwithstanding the verdict
is pending, execution may be stayed until 10 days after the
determination thereof.

52. CAL. CODE CIV. PROC. § 9b8.

53. Schubert v. Bates, 30 Cal.2d 785, 185 P.23 793 (1947).

54. CAL. CODE CIV. PROC. §§ 957, 986f.

55. See CAL. CODE CIV. PROC, §§ 1021-1035.

56. See note 44, supra.

57. MASS. L&W ANN., Ch. 110, § 10.
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58.
59.

600
61.

62.

WYO. COMP. STAT. ANN. § 40-3.

Sealand Investment Corp. v. Shirley, 190 Cal. App.2d 323,
12 Cal. Rptr. 164, < (1961).

PA. RULES CIV. PROC. ANN,, Rule 2155.
NEB. REV. STAT. ANN. § 25-315.

Burlington & M. R. R. Co. v. Dick, 7 Neb. 242 (1878).
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