#36(L) 3/25/66
Memerandum 66-14

Subject: Study 36(L) - Condemnaticn Law and Procedure {Possession Prier
to FPinal Judgment and HRelated Problems)

Attached to this memorandum are a proposed constitutisnsl amendment
(Exhibit IX--yellow) and drafts of legislation (Exhibit ITI--white).
These have been preparsd in general accordance with the discussion and
consideration of this topic at the Commission's meeting in San Francisco
on February 24-26, 1956, The extenaive corments to sach sectisn of the
legislation explain the intended effset, as well as the change made in

exlsting law,

THE CONSTITUTIONAL AMENDMENT

At the February 1565 meeting, the Cemmission determined that Article I,
Section 1k, of the California Constitution should be amended to empewer the
Legiglature by statute to extend the right of immediate possession to all
condemnors and to takings fer all purpesses, provided just cumpensation be
first paid or deposited. The Commissien further determined te retain the
existing constitutional grent of the right ef immedizste pessession te public
entities for right of way and for reservoir purposes, clarifying snly its
application in termg of the publie entities encompassed and specifying that
the procedures mey be prescribed by legislation, The propossd constitutienal
amendment (Exhibit IX--yellow) 1s dssigned to carry out these decisions.

In the proposed constitutional amendment, ths confusing content of

Section 14 has been reduced to five propositions, as follews;



Subdivision (a), This elguse {limiting takings to those for "publie

uge", assuring "just compensation” to the property ewner, and providing for
jury trial) has been retained without chenge. The requirement that
compensation have "firgt been paid to, or paid inte court for, the owner"
has been retained notwithstanding the following explicit provisions as to
"immediate posmession.” The requirement is net inconsistent with those
provisions and 18 the source of certain constitutionsl doctrinea that have,
nothing to do with possession prior to judement,

Subdivisiean {5). This clause states, in siwplified form, the existing

constitutisngl authorization for immediste possession in right of way and
reservoir cagses. The existing confusing categorization of public entities
has been restated by language intended to encompass all govermmental
agencies. California Supreme Court decisions seem to indicate that this

is the appropriate eonstruction of the existing language, although the matter
is not clear, Moreover, the Commission was advised that public entities,
gsuch as school districts and rapid transit distriects, exercise the right

of imediste possession for right of way,

Subdivision {c). This clause states the essence of the 1961

recommendgtion ef the Commission, but it 1a apprepriately restrieted to all
proceedings other than those governed by the preceding clause,

Subdivisien (d). This clause makes explicit the requirement that,

before possession or use of the property is taken, Just compensation be
deposited subject to total withdrawal by the property owner. As pointed
out in the research study (P>ssession Prier to Finel Judgment in California
Condemnation Procedure, 2/17/66 at page 21), there are substantial reasons

for believing that the requirement of this clause is the eagence of the
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existing content of Section 14 of Article I. In short, the most prebable
view of the California Supreme Court would be that, so long as probable
just compensation is made immediately available to the property owner,

and a preliminary determination is mede of other issues, jury aseesgsment
of compensation is not a necessary condition precedent to the taking of
possession, However that may be, the entangled skein of judicisl decisions
(and amendments to this section and to the Code of Civil Procedure) cannot
be clarified without a comprehensive revision of the section.

Subdivision (e)}. This provision for the exercise of eminent domain

for legging or iumbering purposes was added to the section in 19211 and has
never been judicially construed or applied. Its apparent purpose was to
preclude any holding by the California Supreme Court that such takings might
not be for a "public use.” The view of the Pu lic Utilities Commission that
the provision is no longer necessary (see Exhibit V--buff) appears to be
correct, and it is recormended that it be deleted,

Not the least of the benefits to be derived from the amendment would be
the restorstion of clarity, order, and readability. In view of the content
suggested for Section 14, the amendment could be substantially justified as
& clarification and updating of the Constitutional provision on eminent domain.

In addition to clarifying the matter of possession, the amendment would
remove a cloud from the subject of "benefits" in California condemmation., The
language seems to require, in takings other than those by the named govern-
mental entities, that "full compensation" be made "irrespective of any
benefits from any improvement proposed.” However, in an early decision the
California Supreme Court held that distinetions between condemnors for such
purposes would be inconaistent with the equal protection clause of the 1luth
Amendment, The court accordingly construed the langusge to refer only to
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"general" benefits that are not offset in any case. (Beveridge v. Lewis,

137 Cal. 619, 70 Pac. 1083 (1902)}. Accordingly, Code of Civil Procedure
Section 1248 has uniformly been construed as maintaining this distinetion
between "special” and "general" benefits, and permitting the offsetting of
the former, but not the latter. The benefit of the amendment would lie in
removing the constitutional pall from this subject, and leaving the matter
to the Legislature.

Similarly, deletion of the detail on immediate possession procedure
from the section is desirable in that the Constitutionsl statement of such
detail conceivably could be held to preclude further legislation on the

subject.

THE PROPOSED LEGISLATION
Generally

The draft of proposed legislation (Bxhibit ITI--white) is prepared
in bill form, together with the necessary repeals, although it i3 recognized
that the content might eventually appear in 4a cczprehensive statute.
Disposition has been made of all existing sections dealing with deposits,
immediate possession, and possession after Judgment., Tables ghowing the
disposition of existing sections and the source of new sections have been
placed at the end of the draft,

The drafts consist of a new Title 7.1 of Part 3 of the Code of Civil
Procedure; smendments to five existing sections of the Code of Civil
Procedure; and the addition of a new article to the Government Code.
Title 7.1 will be available after January 1, 1967, as the content of that
title (evidence in eminent domain proceedings) is superseded by Sections

810-822 of the Evidence Code.
I



Most, if not all, of the ideas embodied in the legislation have been
discussed in previous Commission meetings. Existing practice generally
has been retained. An effort has been made, however, to solve certain
problems of hoth condemnors and condemnees that inhere in the timing of
the condemnation process,

Deposit of Probable Just Compensation (Chapter 1 of Title 7.1)

Existing practice with respect to deposits has been retained, but the
provisions have been broadened to permit deposit without regard to the
taking of possession prior to final order. The deposit provisions have been
taken oult of the context of the possession sections and placed in a separate
chapter (see pages 1-13, Exhibit ITI--white}. As explained in the comments
to proposed Section 1268.01, the principel incentive to the condemnor to
make such a deposit is to establish an earlier date of veluation {discussed
hereinafier). Deposit is also made a means of avoiding the payment of
interest; Code of Civil Procedure Section 1255k haa been smended to preclude
the accrual of interest if deposits are made for each separate interest in
the property.

Irmediate Possession

The existing statutory pattern has been revised considerably. In
generel, three distinct provisions have been made, as follows:

(1) Existing provisions and practice have been retained for all
osovermmental entities when condemming for (a) rights of way, or (b) lands
for reservoir purposes. (See proposed Section 1269,01, page 17 of Exhibit
IIT--white). This section implements subdivision (b) of the proposed
constitutional amendment.

{2) Immediate possession by ex parte order has also been made available

to all public entities whose resolution is "conclusive evidence" of "public
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necessity,” whatever the purpose of the acquisition. The comment to

proposed Section 1269.02 sets forth an exhaustive list of entities whose
resolutions have that effect. The statutory pattern cn public necessity is
not altogether satisfactory for purpeses of classification. There are

certain overlapping and inconsistent statutory provisions on the subject,

These problems are dealt with in ocur unfinished study on the right to teske, and
any problems in eonnection with this sectisn will be resolved in the
comprehensive statute submitted in 1969. For present purposes, it may be
assumed that the entities named in the comrment comprise all condemnors who
take possession pursuant to the proposed section, and that all other condemncrs
are omitted.

The only substantial differences betueen immediate possession under
this section and the preceding section are contained in subdivisions (d).
(e) and (f) on page 15, In keeping with the Commission's recommendetions
of 1961, the property owner is given an opportunity to contest an order
obtained under this section. Purther, an appeal (with discreticnary stay)}
is provided with respect to the order. As the condemhee is given a clear
opportunity to contest the order for possession, his failure to do 8o is
made a walver of any issues as to the condemmor's right to acquire the
property. The general, and desirable, effect 1s to produce a final, rather
than merely preliminary, determination of such issues.

(3) Tmmediate possession by a noticed motion procedure has been
provided for all public entities (including those whose resolution is not
conclusive of public necessity), and for public utilities and common
carriers when the necessity for their taking is evidenced by & certificate

of convenience and necessity. Proposed Section 1269.03 has been adapted

.



from the immediate possession provisions existing in a number of states in
vhich immediate possession ig obtained only by noticed motion. The

condemnor is required to show a need for immediate possession and the absence
of any overriding hardship to the owner. BSee subdivision {b){5) and (d){2).
As in the preceding section, the determination of issues .other than just
compensation is made final and appeslable, See subdivision ().

Notice t0 Occupant of Home, Farm of Business

A provision has been added to require that the occupant of a home,
farm, or business be given 90 days notice before being required to move.

See proposed Section 1269.05. The provision conforms to proposed Federal
legislation, except that the Faderal period of 180 days has been reduced to
90. The requirement has not been woven into the procedurs for obtaining
orders of possession, and has not been made a circumstance invalideting any
order of possession. Emergency situations conceivably might arise justifying
the enforcement of an order for possession without such notice, and provision
has been made for reduction of the'period to three days (as in the case of
orders for possession in right-of-way and reservoir cases).

Exhibit I--pink (news item) lends considerable support to a requirement
of more than three days' notice in cases in the usual case in vwhich the order
of immediate possession is now authorized by Section 14, Artiecle I, of the
California Ceonstitution, This news item indicates that the Department of
Water Resources is not the only agency that tzkes possession with little
notice to cecupants.

Requirement that the Condemnor Deposit Compensation

Proposed Section 1259.06 of the draft allows a motion to the property

owner to compel the condemnor to deposit probable just compensation if the
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condemnor has not done so within 30 days of the filing of the complaint.
The section is similar to S=sction LOTb of the Pennsylvania Eminent Domain
Code and to proposed legislation pending in other states.

An exception has been made suifficiently broad to encompass all situations
in whicn the State or other public entity dces not have funds to make such
g deposit. The exception would include  cases in which funds are not
available because of the necessity of selling bonds, collecting assessments,
or obtaining an appreopriation.

Possible objections to the section would not appear to be substantial,
The filing of the proceeding necessarily follows mature deliberstion of thatu
step., If the effect of the section is to require even more thorough considers-
tion, that effect would not appear to be undegirable, Further, the
incentives provided by savings in interest and earlier dates of valuation
should cbviate any widespread resort to the procedure provided by the
section.

Possession after Judgment or Pending Appeal

Existing provisions and practice have been retained and restated in
convenient form. Unfortunately, it is= not practicable to mske one uniform
provigion for taking of possgessicn prior to final order. After entry of
Judgment, although the judgment may be set aside or reversed, the appropriate
deposit is determined and all issues have been at least tentatively determined.
Also, there may be some merit 1in perpetuating the general distinction in .
cormon understanding between "immediate possession" and possession following
thie interlocutory judgment.

Date of Valuation

The most important amendment to other sections is made in Code of Civil
Procedure Section 1249, which prescribes the date of valuation. Four changes

have been made, as follows:
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{1} The basic date of valustion has been changed from issuance of
summons to date of trial, and the alternative date {date of trial if the
issue is not tried within one year) .has been eliminated. This change,
however, is to be taken in connection with subdivision (d) of the proposed
section {see page 35) which provides that if a deposit is made, the date
of valugiion is the date on which notice of such -deposit is given. Convincing
support for the change is contained in Exhibit IV--green, and in the letters
gttached as exhiblts to the previcus memorandum on this subject.

(2) In subdivision (b), a detailed but relatively minor provision has
been made for situations in which the date initially set for trial is
eontinued., Such a provision is necessary to prevent ohe party or the other
from obtoining continuences to alter the date of valuation. The provision
also eliminstes the vexing problem under existing practice of determining
when "delay is caused by the defendant.” Subdivision (c) also resolves

the question determined, under existing practice, in Pecple v. Murata,

55 Cal.2d 1, 357 P.2d 833 (1950).

(3) As an alternative to the date of trial as the date of valuation,
the plaintiff is permitted to establish an earlier date simply by making a
deposit of probable just compensation. See subdivision (d). The purpose
of this alternate date, of course, is to further the policy of msking at
least a substantial portion of the compensation available to property owners
on the commencement of procesdings. The subdivision permits a single
deposit {irrespective of any division of interests im the property), and,
by reference to other sections, permits notice of the deposit to be given
by mail in all situations in which service of the summons has previcusly

been made.



(4) The pervasive problem of diminution in value, because of the
imminence of the taking, prior to the date of valuation is dealt with in
subdivision {(f). This manner of protecting the property owmer (i;g;,
disregarding the change in value in determining "fair market value") is
the proposed Federal solution and has been adopted in virtually all the
substantial revi sicns of eminent domain law in the other states. The
Commission has previously adopted this approach in its Qctober 1965 meeting.
The subdivision would also clarify a vexing uncertainty under existing
California .decisional law., Although the several appellate decisions diverge
widely, it is at least arguable that the subdivision merely obtains the
result of the more thoroughly considered decizions, See the Comment to
Section 1249,

It is recoghized that thesge changes to Code of Civil Procedure Section
1249 are not a wholly satisfying solution to all problems that arise from
the fact that a proceeding in eminent domain cannot be made a simple exchange
of property for money, as in the situetion of willing sellers and buyers,
The changes should, however, do a great deal to alleviate hardships of
property ocwners inhering in (i) the sometimes protracted period between
first lmowledge of the impending public improvement and the ccommencement of
the proceeding, and {ii) the substantial and otherwise unavoidable delasy in
receiving vayment followins commencement of the proceedings.

Abandonment of Proceedings

Section 1295%a of the Code of Civil Procedure has been amended, but
baslecally the privilege of the condemnor to abandon proceedings has not been
changed, The condemnor may still abandon any proceeding, even fthough
possession has been taken prior to final order. However, the equitable
principle stated in subdivision {b) would appear to apply to virtually all
instances in vwhich possession has been taken. Further, as to cases in which
a deposit has been withdrawn, California law has never made any provisgion for
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recovery in the event of abandomment. The bonding snd repayment provisions,
by their terms, apply only fo erroneous payment or overpayment.

Essentially, the change to Section 12553 provides a uniform rule for
(1) attorney's fees, and (2} all other expenses including appraisal fees, and
eliminates the unjust provision that such other expenses are not recoverable
if the action is dismissed 40 days or more prior to trial,

Payment of interest

Code of Civil Pr-ocedure Section 1255b, which deals with interest in
eminent domain cases, has been amended in one minor and one major respect.
Subdivision (b) has been changed merely to clarify the rule applicable &2
situations in which the condemnee remains in possession after interest is
running.

Paragraph (5) has been added to subdivision (c¢) to preclude interest

after the condemnor makes separate deposits for each interest in the property.

This change is in keeping with the general provision made for deposits in
Chapter I of the proposed legislation. Essentlally, the provision eliminates
the option of the condemnee in immediate possession cases to leave the
deposit and draw 7% interest. The change will obviously be of substantial
benefit to the tax-paying public, and will conform California practice to a
Faderal requirement applicable to highway funds. The provision has no
application, however, in situations in which possession is not taken prior to
entry of judgment, as interest does nof accrue in such cases until such
entry. The subdivision therefore does not obviate the need for the mentioned
provisions (1) fixing an earlier date of valuation in cases in which a
deposit is made, or (2) requiring the condemnor to make a deposit on motion

of the defendant in certain situations.
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Various other amendments, repeals, and changes have been made in the
interest of clarity and statuiory arrangement, They do not effect any
substantive change in existing law,

R:spe=ctfully submitted,

Clarence B. Tavlor
Special Condemnation Counsel

-12-



3’&0

mcm:arr I

THE - V:OICE OF THE WEST

rancisco Chronicle

. 'mm'(,'-mgcl-i mm& s
e i . REPORT-
irrectare ! . “It's a fine Teport.” said
| - Falk, “but all the suggestions
{Of BART | ff bave been under considera-
T . e ¥ tion by the Boarg for theTa‘m '
: PICkEtEd 4 W" he. aﬁded, ﬂle"- ‘54' infiationary forces bew:d Mr’tﬂ'\m‘ applm fmm
. the matter of BART"s minori-; o, control, - we're ‘making gudiénce which then histe
i ty hiring practices—only progress.” mﬁ} o Fatk who
" By Michas! Grieg l thrg. Negross among 236 “the limits inw
T -workers, accord- And, ina lmsmn«as-usual meBART
‘ransportation - prob- " 1sEtea JOBART head count. |  spirit - that -ignored x- mew. imfolsiibiity of nm'ri
lems and human coneerns|: : v moeting 1 SL5CAM of demonstrators, F'” the problems of
clashed for attention yes.| o OUSs MOAATI MO | suddenly seated in the aisle Eg. -
frday at a directors’ meet-| - Stokes conntered the claims ;f the mesting’ room, the . ’xou certainly have
; : oard authorized seeking - * o e STy
ing of the Bay Arex Rapid '  and was partiCularly irate at | bigs o transit line construc. | y=Pm 2 memk
Transit Distriet. ! a JOBART } tion in Bl Cerrito, S ta mimritaz group myself
. i © transit officials had refused added. ““And rest assure
While the dlrecctf'rs de-{  to meet with the group. The d‘:rectors also ap- {hase matters are in
liberated over such mat-{’ " : proved gu application for | nands of experts.” -
. : © “Why, we talked with them ! ; -
ters as final design ap-|  recently and ser up a joint _mfﬁfwwa:ﬁsw
proval of three miles of| meeting to discuss hiring i ‘
Dot By ne more hen|  BLActichs Mostay oo, Il he corn
100 demonstrators pick-: FEPC auspzces ‘Stokes

‘eted outside at 841 Mis-,
ision street.
~ The pickeis. members of a
civil rights coalition called|-
:Justice o BART (JOBART),
carried signs that read “Ra-
st BART,” “We Demand
Moving Meney" and ‘‘Fair
Prices for Homes.” '
 ““We're protesting the high-
pressure tactics of BART
against home owners and
- {enauts in the path of the sys-
tem,” said Elijah Turner,
JOBART co-ordinator.

Home owners in West Oak-
fand are being paid as little
at 58000 for “homes that
BART is bulidozing that are
worth tripla that,” he can-
tended.

And, wm, e tenants are

See Pags 13, Col. 1

4
W;theui having exact fig-'
ures - available, he said the
“matn responsibility” was
with the contractors and un-
ions indolved in the system,

. RELOCATION

and horne - owners,” Stokes |
uidBARTwaboundhth'
to pay “the fair marketl
inm, whatever that is” and1
wmuwubhmm
WdOlﬂnd—noth-
{0 pravide relocation help.
" YWe're giad to send them a
list of tenants in need,” he
"sald, “but in our opinion
,m: no major problem.”
" At the meeting. itself, af-
,tan&dltﬂntbyamcﬁe of
‘demonatralors whoe ~ were
_asked to park their signs oul-
side, the attention of the di--
‘rectorswunvebadontnns-
" partefign  problems — i
thataf[enﬂofmamaeﬁng

Tor well over an honr, the

such matiers sx the mildly
" criticsl repori op the system)
by State analyst A. Alan

As far “unhappy - tenants |

Post.

were afiowed the floor. ~ *

The Reverend J. Russei
Brown, with the First African
Episwpal Church in Qak-|
land, pointed & finger at the
taised platformy that sepa-
irated the directors from the |
audisnce.

“lt's indicative—and al-

| most inflammatory — that

among alf of you sitting back
there we don't see any Japa.
nese or Negroes or Chinese

. Yau've made bo effoxt to
train- s for responsible jobs

. —you've shown no interest.”

EVICTION

The hiring practices _and
eviction_ action by BART, be
said, was. cming “a coseid-
erable dmount -of blmnes;
that could enrhnmﬂle trans
sit systemn far more than any
financial troubles.



TITIE 7.1.

EXHIBIT III

DEPOSIT OF PROBABLE JUST COMPENSATION PRIOR TQ JUDGMENT;

QBTAINING POSSESSION PRIOR TO FINAL JUDGMENT

CHAPTER 1. DEPOSIT OF PROBABLE JUST COMPENSATION PRIOR TO
JUDGMENT

1268.01.

1268.02,
1268.03.
1268.04,
1268.05.
1268.06,

1268.07.

1268.08.
1268.09.

1268.10,

Order determining amount of probable just
compenssgtion

Increase or decrease in amount of deposit
Service of notice of deposit

Application for withdrawal of deposit
Withdrawal of deposlt

Security when amount in excess of orliginal
deposit withdrawn

Withdrawal a waiver of all defenses except
claim to greater compensation

Repayment of amount of excess withdrawal

Amount 0f deposit or withdrawal indamissible
in evidence

Deposlt in State Treasury unless otherwide .re-
quired

CHAPTER 2. POSSESSION PRIOR TO JUDGMENT

1269.01.

1269.02.

1269.03.
1269.0k4.
1269.05.

Possession by public entlity for right of way
or ressrvolr

Possession where plaintiff's detergination of
necessity 1s conclusive

Possession in other cases
Service of the order for possession

Notlce to occupants
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20
28

33
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1269.06. Deposit and possession on motion of defendant

1269.07. Right of plaintiff to appeal from judgment not
waived

CHAPTER 3. POSSESSION AFTER JUDGMENT OR PENDING APPEAL

1270.01. Application for order to take possession after
Judgment or pending appeal

1270.02. Order for possession

1270.03. Service of order

1270.04. Increase or decrease in amount of deposit
1270.05. Withdrawal of deposit

1270.06. Taking possession does not waive right of appeal
1270.07. Repayment of amount of excess withdrawal

1270.08. Deposit in State Treasury unless otherwise
required

AMENDMENT'S
¢c.C.P. § 1249. [Date of valuation
C.C.P. § 12k9.1. Risk of loss
¢.C.P., § 1255a. Abandonment
C.C.P. § 1255b. Interest

C.C.P. § 1257. New trial and appeal

ADDED SECTIONS (GOVERNMENT CODE)
ARTICIE 9. CONDEMNATION DEPOSITS FUND
16425, Condemnation Deposits Fund
16426. Investment of fund
16427, Apportionment and disbursement of fund
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43
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REPEALS
C.C.P. § 12k3.4,

C.C.P. § 1243.5.

C.C.P. § 1243.6.

C.C.B. § 1243.7.
C.C.P. § 1954,

OPERATIVE DATE

TABLES

By whom and for what purposes immediate
possession may be taken

Order of lmmediate possession

Deposlt in State Treasury unless otherwise
directed

Withdrawal of depoeit

Possession after Judgment or pending
appeal
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II - Proposed Legislation to Existing Sections
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An act to amend Sections 1249, 1249.1, 1255a, 1255b, and 1257 of, to add

Title 7.1 (commencing with Section 1268.01) to Part 3 of, and repeal

Title 7.1 {commencing with Section 1268) of Part 3, and Sections

1243.%, 1243.5, 1243.6, 1243.7, and 1254 of the Code of Civil Pro-

cedure, and to add Article 9 (commencing with Section 16425) to

Chapter 2 of Part 2 of Division 4 of Title 2 of the Govermmeni Code,

relating 10 eminent domain.

The people of the Btate of (alifornis do enact as follows:

SECTION 1. Title 7.1 {commencing with Section 1268} of Part 3

of the Code of Civil Procedure is repealed.

Comment. Title 7.l (commencing with Section 1268) was added to Part 3
of the Code of Civil Procedure by Chapter 1151, § 1, of the Statutes of
1965. Section 7 of that chapter provides that the title is repealed on the
effective date of the Evidence Code. The Evidence Code becomes effective
Jamuary 1, 1967, and Sections 810-822 of that code, pertaining to evidence
in eminent domain proceedings, supereede the content of this title. The
title, and included section nunbers, are superseded by a new Title 7.1,

dealing with deposits and possegsion. in eminent demain proceedings.



SEC. 2. Title 7.1 (commencing with Section 1268.01) is added

to Paxrt 3 of the Code of Civil Procedure, to read:

TITLE 7.1. DEPOSIT OF PROBABLE JUST CCMPENSATION PRIOR TO JUDGMENT;

OBTAINING POSSESSION PRIOR TO FINAYL JUDGMENT

Comment. Thie title consists of three chapters:

Chapter 1 {commencing with Section 1268.01), which relates to ‘the
deposit of the probable just compensation which will be made for the taklng
of the property and any damages incident thereto. (This chapter restates
the substance of Code of Civil Procedure Sections 1243.6 and 1243.7 and the
portions of Section 1243,5 that relete to the deposit and withdrawal of
probable Just compensation,)

Chapter 2 (commencing with Section 1269.01), which relates to the order
for possession prior to judgment, {This chapter supersedes the provisions
of Code of Civil Procedure Section 1243.% and the portions of Code of Civil
Procedure Section 12k3.5 that relate to the order for possession prior to
Jjudgment. ) |

Chapter 3 (commeneing with Section 1270,01), which relates to the order
for possession efter judgment or pending appeal. (This chapter supersedes
the portions of Code of Civil Procedure Section 1954 which relate to the

order for possession after judament or pending appeal.)

.



CEAPTER 1. DEPQSIT OF PROBABLE JUST COMPENSATION PRIOR TO JUDGMENT

Comment. The condemnor may deposit the probable just compensation
which will be made for the taking of the property and any damage incident
thereto at any time after issuance of summons and prior to the entry of
Jjudgment, whether or not possession of the property is to be taken prior
to Judgment. The deposit under this chapter has several effects: First,
the deposit is a condition to obtaining an order for possession prior to
judgment. BSee Sectlions 1263.01(b), 1269.02(1)}, 1269.03(a){3), 1269.06(1).
ESecond, the date of valustion 1s determined in some cases by the date that
notice of the deposit 1s served on all parties to the proceeding. See
Section 1249(d). Third, the risk of loss shifts to the condemnor when the
defendant withdraws any portion of the amount deposited and moves from the
wroperty. See Section 1249.1(d). Fourth, interest ceases to accrue, to
the extent of the amount deposited, on the compensation and damages awarded
in the proceeding on the date of withdrawsl of the deposit or on the date
notice of the deposit is served, depending on whether the condemnor makes
a separate deposit for each divided interest in the property to be taken.
See Section 1255b(c)}{(1), (5).

The deposit in cases where possession after judgment or pending appeal
is sought is not determined by Chapter 1, but is covered by Ckapter 3

{ commencing with Section 1270.01).



1268.01., Order determining amount of probable just compensation

1268.01. (a) In any proceeding in eminent domain, the
plaintiff may, at any time after the issuance of summons and
prior to the entry of judgment, apply ex parte to the court for an
erder determining the amount to be deposited as the probable just
compensation which will be made for the taking of the property and
any damage incident thereto,

(b} Where there are two or more divided interests in the
property sought to be condemned, the plaintiff may apply for an
order as provided in subdivision (a) determining:

(1) The total amount to be deposited as the probable just
compensation which will be made for the talking of the property and
any damsge incldent thereto} or

(2) The amount to be deposited as the probable just compensation
which will be made for the taking of each such interest in the

property and any damage incident to such interest.

(¢) The court shall determine the probsble just compensation
for the property sought to be condemned or, if requested, for each
interest in the property sought to be condemned, and shall meke an
order determining the amount or amounts to be deposited.

(@) Neither an applieation for an order determining the
amount te be deposited for each divided interest in the property
nor the deposit or withdrawal of such deposits has any effect on
the right of the plaintiff under Section 1246.1 to have the amount
of the award for the property first determined as between the

plaintiff and all defendents claiming any interest therein,
.



Comment. This section restates and clarifies existing law.

Subdivision (a) restates the substance of the first sentence of €ode

of Civil Procedure Section 1243.5(a) except that any condemnor, not jJust those
having the right to take possession prior to judgment, may make a deposit.

Subdivision {b) makes it clear that the condemnor may, in its disecretion,

meke one deposit covering all interests in the property or & separate deposit
for each divided interest in the property. If a separate deposit is made for
each divided interest in the property, interest ceaées to acerue on the date
that notlice is served as provided in Section 1268.03. See Section 1255b(c)(5).

Subdivision (d) makes it clear that making s deposit for each separate

interest has no effect on the right of the condemnor to have the amount of
the award for the property first determined as between the plaintiff and
all defendants claiming any interest therein. These subdivisions state

what has generally been assumed to be the exlsting law. But see Weiler v.

Superior Court, 188 Cal. 729, 207 Pac. 247 {1922); Marblehead Iand Co, V.

Superior Court, 6L Cal. App. 777, 215 Pac. 922 {1923), both decided before

the enactment of Code of Civil Procedure Section 1246.1 which provides
that the condemmor is entitled to have the amount of the award for the

property first determined as between the condemnor and all def emdants
claiming any interest therein.

Subdivision (c) requires the court to determine the amount of the

deposit or deposits as requested by the condemnor., This subdivision is

based on the second sentence of Code of Civil Procedure Section 1243.5(a).



1268.02. Increase or decrease in amount of deposgit

1268.02. At any time after the court has made an order
determining the amount of the deposit, the cowrt may, upon
motion of any party to the eminent domain proceeding, order an
increase or 4 decrease in the amount of the depeosit if the
court determines that the probable just compensation is different
from the amount previously deposited. DPrior to judgment, the
amount of a deposit may not be reduced to an amount less than

that alresdy withdrawn pursuant to this chapter.

Comment. Thls section restates without substantive change the pro-
vieions of Code of Civil Procedure Section 1243,5(d) except that reference

to the order for possession i1s eliminated.

"



1268.03. Service of notice of deposit

1268.03. At any time after the plaintiff has deposited the
amount determined by order of the court, the plaintiff may
serve a notice that the deposit has been made on all of the
other parties to the proceeding. Service shall be made on such
parties in the same menner as is provided in Section 1269.04 for

service of an order for possession prior to judgment.

Comment. This section is not based on any existing statutory provision.
The section permits, but does not require, the condemnor to serve a notlee
of the deposit upon the other parties to the proceeding. Sexving such &
notice has two important effects: Firsti, the date of valuation is deter-
mined in some cases by the date that this notice is served. See Section
1249(d). Second, where a separate deposit is made for each divided interest
in the property to be taken, service of the notice determines the date on
which compensation and damages in the proceeding will cease to accrue on

the amount depeoslted.



1268.04. Application for withdrawal of deposit

1268.04. At any time after the plaintiff has deposited the
amount determined by order of the court, the party whose property
or interest in property is being taken may apply to the court for
the withdrawel of all or any portion of the amount deposited for
his property or property interest. The gpplication shall be made
by affidavit wherein the applicant shall set forth his interest in
the proverty and request withdrawal of a stated amount. The

applicant shall serve a copy of the application on the plaintiff.

Comment. This section restates existing law. The first sentence
restates the substance of the first sentence of Code of Civil Procedure
Section 1243.7(a). The second sentence is the same as the first sentence
of Code of Civil Procedure Section 1243.7(c). The third sentence is the

same as the first portion of the second sentence of Code of Civil Procedure
Section 1243.7(c).



1268,05. Withdrawal of deposit

1268.05, (a) When an application is made pursuant to
Section 1268.CL, the court shall order that portion of the amount
opplied for, which the applicant is entitled to withdraw under
the provisions of this chopter, to be paid to such applicant from
the money deposited in commzetion with such property or property
interest.

(b} TNo withdrawal shall be made until at least 20 days
efter service of a copy of the application on the plaintiff, or
witil the time for all objections has expired, whichever is later.

(c) Within the 20-day period, the pleintiff may object to suck
withdrawal by Tiling an objection thereto in court on the ground
that an undertaking should be filed as provided in Section 1268.06
or that the amount of, or the sureties upon, such an undertaking
are insufficient.

(d} Within the 20-day pericd, the plaintiff mey object to such
withdrawal by filing an objection thereto in court on the ground
that oth2r persons are known or belleved to have interests in the
property. In this event the plaintiff shall attempt to personsally
serve on .such cther persons a notice to such persons that they may
appear within 10 days after such service and objeect to such withdrawal,
and that failure to appear will result in the waiver of any right to
such amount withdrawn or further rights against the plaintiff to the
extent of the sum withdrawn. The plaintiff shall state in such
objection the names and last known addresses of other persons known

or believed to have an interest in the property, whether or not it
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has been a@ble to serve them with such notice and the date of such
gervice; If the plaintiff in its objection reports to the court
that it is unable to personally serve persons knewn or believed to
have interests in the property within the 20-day period, the money
shall not be withdrawvm until the applicant causes such personsl
service to be made.

{e) If such personé so served appear and object to the
withdrawal, or if the plaintiff so requests, the court shall
thereupon told a hearing after notlce thereof to all parties and
shall determine the amounts to be withdrawn, if any, and by vwhom,

If the court determines that a party 1s entitled to withdraw any
portion of a deposit which another party claims, the court may
regquire such party, before withdrawing such pertion, to file an
undertaking executed by two or more sufficient sureties approved

by the court to the effect that they are bound to the adverse claimant
in such amount as is fixed by the court, but not to exceed double

the portion claimed by the adverse claimant, for the payment to

the person entitled thereto of any amount withdrawn that expeeds the
amount to which such party is entitled as finally determined in the
eminent domain proceeding, together with legal interest from the date
of its withdrawal. N> persons so served shall have any claim against
the plaintiff for compensation for the value of the property taken and
any damage incident thereto, or otherwise, to the extent of the
amount withdrawn by all parties, tut the plaintiff ehkall

remain liable for such compensation to persons having an interest

of record who are not so served.
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Comment. This section restates existing law.

Subdivision (a) restates the substance of the second sentence of
Code of Civil Procedure Section 1243.7(a).

Subdivision (b) is the same as the last portion of the second
sentence of Code of Civil Procedure Section 1243.7(c).

Subdivision (c¢) is the same in substance as Code of Civlil Procedure
Section 1243.7(d).

Subdivision {d) is the same as Code of Civil Procedure Section
1243.7{e).

Subdivision (e) 1s the same in substance as Code of Civil Procedure

Section 1243.7(f).
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1268.06. Security when amount in excess of original deposit withdrawn

1268.06, (a) If the total amount scught to be withdrawn prior
to judgment exceeds the amcunt of the original deposit, each applicant,
before any of such excess is withdrawn, shall file an undertaking
executed by two or more sufficient sureties approved by the court
to the effect that they are bound to the plaintiff in double the
amount of such excess for the return of any amount withdrawn by the
applicant that exceeds the amount to which the applicant is entitled
as finally determined in the eminent domain proceeding, together with
legal interest from the date of its withdrawal.

(b) If there is more than one spplicant and the total amount
sought to be wlthdrawnm exceeds the amount of the original deposit,
the applicants, in lieu of filing separate undertakings, may jointly
file an undertaking executed by two or more sufficient sureties approved
by the court to the effect that they are bound to the plaintiff in
double the amount of such excess for the return of any amount withdrawn
by the applicants that exceeds the amount to which the spplicants
are entitled as finally determined in the eminent domain proceeding
together with legal interest from the date of its withdrawal.

(¢) If the undertaking required by this section is executed by
an admitted surety insurer, the undertaking is sufficient in amount
if the surety is bound only to the extent that the amount sought to
be withdrawn exceeds the ampount originally deposited.

{d} The plaintiff may consent to an undertaking that is less than

the amount required under this section.



(e) If the undertaking is executed by an admitted surety
insurer, the gpplicant filing the undertaking is entitled to recover
the premium paid for the undertaking, but not to exceed 2 percent
of the face value of the undertaking, as a part of the recoverable

costs in the eminent domain proceeding.

Comment. This section is the same in substance as subdivision (b)

of Code of Civil Procedure Section 1243.7.



1268.07. Withdrawal a waiver of 8ll defenses except claim to
greater compensation

1268.07. If any portion of the money deposited pursuant
to this chapter is withdrawm, the receipt of any such money shall
constitute a waiver by coperation of law of all defenses in favor
of the persons receiving such payment except a c¢laim for greater
compensation. Any amount so pald to any party shall be credited

upon the judgment in the eminent demain proceeding.

Comment. Thls eection restates the substance of subdivision (g) of

Code of Civil Procedure Section 1243.7.
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1268.08. Repayment of amount of excess withdrawal

1268.08. When money is deposited pursuant to this chapter,
any amount withdrawn by any party in excess of the amount to which
he is entitled as finally determined in the eminent domain proceeding
shall be paid to the party entitled thereto together with legsal
interest thereon from the date of its withdrawal, and the court in
which the eminent domain proceeding is pending stall enter judgment
therefor against the defendant., If the defendant dees not pay the
judgment within 30 deys after the judgment is entered, the court
may, on motion, enter judgment against the sureties for such amount

together with the interest that may be due thereon.

Comment. This section restates the substance of subdivieion (h} of

Code of Civil Procedure Section 1243.7.



1268.09. Amount of deposit or withdrawal inadmissible in evidence

1268.09, The amount deposited by the plaintiff pursuant to
this chapter and the amount of such deposit withdrawn by the defendant
may not be given in evidence or referred to in the trial of the issue

of compensation.

Comment. This section restates the substance of subdivision (e) of

Code of Civil Procedure Section 1243.5.
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1268.10., Deposit in State Treasury unless otherwise required

1268.10, (a). When money is deposited as provided in this
chapter, the court shall order the money to be deposited in the
State Treasury, unless the plaintiff requests the court to order
deposit in the county treasury, in which case the court shall order
deposit in the county treasury. If money is deposited in the State
Treasury pursuant to this section, it shall be held, invested,
deposited, and disbursed in the mamnner specified in Article 9
{commencing with Section 16425) of Chapter 2 of Part 2 of Division 4
of Title 2, of the Goverrment Code, snd interest earned or other
increment derived from its investment shall be apportioned and
disbursed in the manner specified in that article.

(b} As between the parties to the proceeding, money deposited
pursuant to this chapter shall remain at the risk of the plaintiff

until paid or made payable to the defendant by order of the court.

Comment. Subdivision (&) of this section is the same in substance
as Code of Civil Procedure Section 1243.6. Subdivision (b) is based on the
Pirst two sentences of subdivision (h} of Code of Civil Procedure Section

1254,



CHAPTER 2. POSSESSION PRIOR TO JUDCMENT

1269.01. Possession by public entity for right of way or reservolr

12€9.01. (a) In any proceeding in eminent dcmain brought by
the state or a ccunty, city, di;trict, or Bther pﬁblic entity to
acquire & fee, easement, or other interest in a right of wvay or in
lands to be used for reservoir purposes, the plsaintiff may take
possession and use of the property in accordance with this section.

(b) The plaintiff may, at any time after the issuance of
summons and prior to the entry of Jjudgment, apply ex parte to the
court for an order for possession. If the court determines that the
plaintiff 1s entitled to take the property by eminent dommin and
that the plaintiff has deposited the probable just compensation in
accordance with Chapter 1 (commencing with Section 1268.01), the
court shall by order authorize the plaintiff to take possession of
and to use the property.

{c) The order for possession shall:

{1) Describe the property and the estate or interest therein
sought to be condemned, which description may be made by reference
to the complaint.

(2) State the purposes of the condemnation.

(3) State the smount or amounts deposited as probable Jjust
compensation in eccordance with Chapter 1 (commencing with Section
1268.01).

(4) State the date after which the plaintiff is asuthorized to
take possession of the property which date, unless the plaintiff
requests a later date, shall be the earliest date on which the

plaintiff would be entitled to take possession of the property if
service were made under Section 1262.04 on the day the order is made.
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Comment. Subdivision (a) restates the substance of Code of Civil
Procedure Section 1243.4. The words "the State or a county, eity,
district, or other public entity" have been substituted for the words
"the State, or a county, or a municipal corporation, or metropolitan water
district, municipal utility district, municipal water district, drainage,
irrigation, levee, reclamstion or water conservation district, or similar
public corporation.” The substitution is in accordance with the
construction of Section 14 of Article I of the California Constitution.

See Central Contra Costa ete. Dist. v. Superior Court, 3% Cal.2d 8L5, 215

P.2d 462 (1950). The new language encompasses all proceedings by govern-
mental entities, agenciles, or officers to acquire rights of way or lands for
reservolr purposes, whether the interest to be acquired is g fee, easement,
or lesser interest,

Subdivision (b} restates the substance of subdivision {(a) of Code
of Civil Procedure Section 1243.5. The ex parte procedure for obtaining
the order for possession is a continuation of existing law, but is to be
contrasted with the methods for obtaining an order provided by Section
1269.02 {ex parte procedure with motion to modify) and Section 1269.03

(noticed motion procedure),



1269.02. Possession where plaintiff's determination of necesgsity
is econclusive

1269.02. (a) 1In any proceeding in eminent domain in which
a resolution, ordinance, or declaration is made conclusive evidence
of the public necessity for taking the property sought to be
condemned {whether by subdivision (2) of Code of Civil Procedure
Section 1241 or by a statute applicable to the particular agency,
entity, or officer), the plaintiff may take possession and use
the property in accordance with this section.

{(b) At any time after the issuance of summons and prior
to the entry of judgment, the plaintiff may apply ex parte to the

court for an order for possession. If the court determines that the

plaintiff is entitled to take the property by eminent domain, that the

taking is provided for by a resolution, ordinance, or declaration
eonstituting conclusive evidence of the public necessity for such
taking, and that the plaintiff has deposited the probable just
compensation in accordance with Chapter 1 (commencing with Section
1268.01), the court shall by order authorize the plaintiff to take
possession of and to use the property.

(c) The order for possession shall:

(1) Describe the property and the estate or interest therein
sought to be condemned, which description may be made by reference
to the complaint,

{2) State the purposes of the condemnation and refer to the
resolution, ordinance, or declaration authorizing the taking,

(3) State the amount or amounts deposited in accordance with

Chapter 1 (commencing with Seetion 1268.01).
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(4) ©State the date after which the plaintiff 1s authorized to
take possession of the property, which date shall not be less than
20 days after the date of the making of the order and may be at any
later date specified by the plaintiff.

{d) At any time after the court has made an order for
possession pursuant to this section and before the plaintiff has taken
possession pursuant to such order, the court, upon motion of any
owner or cccupant of the property, may:

(1) Stay the effect of the order to such date as may be fixed
by the court upen a showing by the owner or occupant that the hardship
to the moving party of having possession taken on the date specified
in the order clearly outweighs the hardship of the stay teo the plaintiff.

(2) Vacate the order if the court determines that the plaintiff
is not entitled to take the property by eminent demain or that the
taking is not governed by a resolution, ordinance, or declarsation
conclusively establishing the public necessity therefor,

(e} The plaintiff may appeal from an order staying the effective
date of an order for possession made under this section. Any
agerieved party or person may appeal frem an order granting or denying
the motion to vacate an order for possession made under this section.
The appeal shall not stay the order from which the appeal is taken
or the order for possesgsion; but the trial or appellate court may,
in its discretion, stay the order for possessgion pending review on
appeal or for such other period as to it may appear appropriate,

{f) Failure of a party served with an order for possession
obtained under this section to meke & motion to wvacate the order
shall be deemed to be a waiver by such party of all defenses to the

proceedings except his claim for greater compensation.
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Comment. This section is new.

Subdivision (a). While Section 1269.01 makes available a procedure

for obtalning possession prior to Judgment if the taking is for right of
way or reservoir purposes, the procedure provided by this section is
available whatever the purpose of the acquisition if the taking is provided
for by a resolution, ordinance, or declaration that constitutes conclusive
evidence of the public necessity for the taking. In such cases, the right
of the plaintiff to acquirse the property by eminent domain is seldem
disputed. Thus, serious problems are not presented by the necessity of
determining any such issue for the purpose of an order for possession prior
to Judgment. The benefits to both plaintiff and defendant of an earlier
change of possession and receipt of probable just compensation are therefore
made available in such cases, Differences between acquisitions genmerally
and acqguisitions for rights of way and reservoirs (Section 1269,01),

however, necessitate certain differences in procedure. ©See Recommendation

and Study Relating to Taking Possession and Passage of Title in Eminent

Domain Proceedings, 3 CAL. LAW REVISION COMM'I, REP,, REC. & STUDIES,

B-10--B-12 (1961}.

Subdivision (2) of Code of Civil Procedure Section 1241 and other
statutes give a conclusive effect to the resclutions and ordinancea of
various public entities. Under these statutes, the procedure of Section

1269.02 is aveilable to the following agencies and entities:
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STATE OF CALIFORNIA
AGEDCY

State Pub. Works Bd.
State Hwy, Comm'n

State Reclam, Bd.

Dep't of Water Resources

Dep't of Water Resources
{Central Valley Project)

University of California
State Housing Comm'n
State Lands Comm'n

Cal. Toll Bridge Auth.

LOCAL PUBLIC ENTITIES

ENTITY

County

City

-23-

STATUTE

GOVT. CODE § 15855

STS. & HWYS, CODE § 103
WATER CODE § 8595
WATER CODE § 251

WATER CODE § 11582

EDUC. CODE § 23152
HEALTH & SAF, CODE § 34878
PUB. RES. CODE § 6808

STS. & HWYS. CODE § 30404

CODE CIV, PROC. § 12b1(2)

ST3. & HWYS., CODE § 6121
{ Improvement Act of 1911)

STS. & HWYS. CODE § 4189
(Street Opening Act of 1903)

STS. & HWYS. CODE § 11400
(Pedestrian Mall Law of 1960)

CODE CIV. PROC, § 12u41(2)

STS, & HWYS, CCDE § 6121
{Improvement Act of 1911)

878, & HWYS., CODE § 189
{Street Opening Act of 1903)

STS. & HWYS. CODE § 11400
(Pedestrian Mall Lew of 1960)

GOVT, CODE § 38081
(Park and Playground Act of 1909)

STS. & HWYS. CODE §§ 31590, 31592
(Acquisitions for parking
districts)



LOCAL PUBLIC ENTTITIES {corntinued)

School Dist,

Sanitary Dist,
Irrigation Dist.
Transit Dist.

Rapid Transit Dist,
Public Utility Dist.
County Sanitetion Dist.
Water Dist.

Joint Hwy. Dist,
Parking Dist.

Recreational Harbor Dist,

Harbor Improvement Dist,

Joint Muni. Sewage Disp. Dist,

Muni. Utility Dist,
Port Dist.
Regional Park Dist,.

Regional Sewage Disp. Dist,

Bridge and Hwy. Dist,
County Water Auth.

L. A. Metro. Auth.

S,F, Bay Area Rspid Transit Dist.

Mt, San Jacinte Winter Park Auth,

STATUTE (continued)
CODE CIV. PROC. § 12bki(2)
CODE CIV., PROC. § 12ki(2)
CODE CIV. PROC, § 1241(2)
CODE CIV, PROC. § 1241(2}
CODE CIV. PROC., § 12ki(2)
CODE CIV., PROC. § 1241(2)
CODE CIV. PROC. § 1241(2)
CODE CIV. PROC. § 1241{2)
STS, & HWYS., CODE § 25052
STS, & HWYS, CODE § 35L01.5

HARB, & NAV, COLE §§ 6590,
6593, 6598 (repealed)

HARB, & NAV, CODE § 5900.h

HEALTH & SAF, CODE § 5740.01,
5740.06 {repealed)

PUB, UTIL. CODE § 12703
HARB. & HAV. CODE § 6296
PUB. RES. CODE § 5542

HEALTH & SAF, CODE §§ 5991,
5998 {repealed)

STS. & HWYS, CODE § 27166
VATER CODE APP. § 45-5(5)
PUB, UTIL, CODE APP, 1, § 4.7
PUB. UTTL, CODE § 2895k

Cal. Stats. 1945, Ch. 1040,

§ 4.9, p. 2013, Cal. Gen.

Laws Ann,, Act. 6385
{Deering 195h4)



LOCAT, PUBLIC ENTITIES (continued)
American River Flood Cont. Dist.

Antelepe Valley-East Kern Water Agency

Lasgsen-Modoc County Fleed Cont. & Water

Congerv. Dist.

Mendoecine County Floeod Cont, & Water
Conserv. Dist.

Morrison Creek Flood Cont. Dist.
Plumas County Fleod Cont, & Water
Conserv., Dist.

San Mateo County Flood Control Dist,

Santa Cruz County Flood Cont, % Water
Congerv, Dist,

Sierra County Flood Cont. & later
Conserv. Dist,

Siskiyou County Flood Cont. & Water
Conserv. Dist.

Soncma County Flood Cont, & Hater
Conserv. Dist,

Tehama County Flood Cont. & Water
Conserv. Dist,

Vallejo Sanitation and Flood Cont. Dist.

Yolo County Flood Conk. & Water
Conserv, Dist,

STATUTE (continued)
YATER CODE APP, § 37-23
UATER CODE APP, § 98-61(7)

VATER CODE APP. § 92-3(f)
WATER CODE AFP, § 5h-3(f)
WATER CODE APP, § 71-3(f)
(repealed}

WATER CODE APP, § 88-3(f)

WATER CODE APP. § 87-3(8)

VATER CODE APP, § 77-24

WATER CODE APP, § 91-3(f)

WATER CODE APP, § 89-3(f)

WATER CODE APP, § 53-3(f)

WATER CODE APP. § 82-3(f)

WATER CODE APP, § 67-23

WATER CODE APP, § 65-3(f)

The procedurse will alsoc be available to other entities or agencies

whose resolution or ordinance is made conclusive evidence of necessity by

subsequently enacted statutes.

Subdivisions (b) and {c). These subdivisions are patterned after Code

of Civil Procedure Section 1243.5.

-25-



Subdivision (d). This subdivision provides a new procedure, applicable

only to orders obtained under this section, whereby the properiy owner may
contest the granting of the order for possesgion. For the source of this

provision, see Recommendation and Study Relating to Taking Possession and

Passege of Title in Eminent Domain Proceedings, 3 CAL. LAW REVISION COMM'H,

EEP., REC. & STUDIES, B-T, B-1Y4 (1961). The subdivision requires that the
motion be made within the 20-day perlod following service of the order

for possession. BSee Code of Civil Procedure Section 1269.04{b). .
Paragraph (1) is intended to allow the court a broad discretion in deter-
mining whether the order for possession should be stayed, including stay
until entry of judgment, st which time possession may be taken pursuant to
Chapter 3 (commencing with Section 1270.01),

Subdivision (e). This subdivision permits the plaintiff to appeal

from an order staying the effective date of an order for possession, and
any party to appeal from an order dispesing of a motion to vacate the
order for possession, Under exisgting law, an appeal may not be taken from
an order authorlzing or denylng possession prior to entry of judgment.
Mandamus or prohibition are the appropriate remedies. See, Central

Contra Costa Sanitary Dist. v. Superior Court, 3% Cal.2d 845, 215 P.24 Lé2

(1950); State v. Superior Court, 208 Cal. App.2d 659, 25 Cal. Rptr. 363

(1962). However, the order for possession following entry of judgment is

an appealable order, BSan Francisco Unified School Dist. v. Hong Mow,

123 Cal. App.2d 668, 267 P.24 349 (1954). These rules have not been
changed as to the order obtained under Section 1269.01l. In view of the
broad application of Sections 1269.02 and 1269.03, sppeals are provided

as to orders obtained under these sections. Appeal by the defendant
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from an order denying stay of an order for possession is not provided for as
the question involved would become moot by the time the appeal is decided
unless the order of possession is stayed pending the appeal. To stay

the order for possession would, in effect, nullify the right of immediate
possession, An appeal by the plaintiff is provided since the appeal might
be determined priocr to entry of Jjudgment in the proceeding, and thereby

be of value to the plaintiff. BSee Recommendation and Study Relating to

Taking Possesgion and Passage of Title in Eminent Domain Proceedings, 3

CAL, LAW REVISION COMM'N, REP., REC. & STUDIES, B-6 (Recommendation 3)
{1961). 4An appeal is allowed either party from an order disposing of a
motion to vacate the order for possession. Such determination is based
upon a determination of the plaintiff's right to take the property,

including the issues of public use and necessity., See People v, Chevalier,

52 Cal.2d 299, 340 P.2d 598 (1959).

Subdivision (f). This subdivision is new., Tt requires the defendant

to raise any issues as to the right of the plaintiff to acquire the property
by eminent domain prior to the time that possession is taken, As relinguish-
ment of pogpession and possible withdrawszal of the deposited probable Justi
compensation is inconsistent with any contention that the property may not

be taken by eminent domain, an implied waiver is provided.
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1269,03. Posgession in other cases

1269,03. (a) In any proceeding in eminent domain brought by
the state or a county, city, district, or other public entity or
by a public utility or common carrier, the plaintiff may take
possession and use of the property sought to be condemned in
accordance with this section,

(b) At any time after the issuance of summons and prior to the
entry of judgment, the plaintiff may file a written motion applying
to the court for an order for possession. The motion shall:

(1) Describe the property and the estate or interest thersin
sought to be condemned, which description may be made by reference
to the complaint.

(2) State the purposes of the condemnation.

{3) Request that the court determine the amount of the deposit
to be made in accordance with Chapter 1 (cormencing with Section
1268.01) if the amount of the deposit has not already been determined
or, if the amount has been determined, state the amount of the deposit.

(4) State the date upon which plaintiff requests to be
authorized to take possession, which date shall not be less than
20 days after the date fixed by the court for hearing and determination
of the motion.

(5) Set forth the schedule or plan of cperation for the execution
of the project or improvement for which the property is being taken,
the situation of the property with respect to such schedule or plan,
the necessity for taking possession and use of the property in the
manner requested in the motion, and any other facts or information
indicating the necessity of taking possession and use of the property

prior to entry of judgment in the proceeding.
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(c) Tae court shall fix a date, not less than 10 nor more than
20 days after the filing of such motion, for the hearing thereon,
and shall require that notice of the motion be given in the same
manner as an order for possession is served under Section 1269.0h4,

{(d) At the hearing, the court shall hear such evidence as it
considers necessary and proper and shall by order authorize the
plaintiff to take possession and use of the property if the court
determines that:

(1} The plaintiff is entitled to take the property by eminent
domalin.

(2} The necessity of the plaintiff to take possession of the
property ocutweighs any hardship the owner or occupant of the property
will suffer if posgsession is talken,

(3) The plaintiff has deposited the probable just compensation
in accordance with Chapter 1 (commencing with Section 1268,01).

(4) If the plaintiff is a public utility or common carrier, the
public necessity of the prcposed improvement is evidenced or supported
by a certificate of convenience or necessity cbtained from the
Public Utilities Commission in accordance with the provisions of the
Public Utilities Code.

{(e) The order for possession shall:

(1) Describe the property and the estate or interest therein
sought to be condemned, which description may be by reference to the
complaint,

(2) State the purposes of the condemnation and the court's
determination that the plaintiff is entitled to take the property

by eminent domain, -20-



(3) State the amount or amounts deposited in accordance with
Chapter 1 (commencing with Section 1268.01).

(4) State the date after which the plaintiff is authorized to
take possession of the property, which date shall not be less than 20
days after the date of the making of the order and may be any later
date specified by the plaintiff.

(f) The order of the court, including the determination that
the plaintiff is entitled to take the property by eminent domain,
shall be a final order, and any aggrieved party may appesl therefrom.
An appeal does not stay an order for possession, but the trial or
appellate court may, in its discretion, stay the order for possession
pending review on appeal or for such other period or periods a3 to it

may appear appropriate.

Corment, This section is new.,

Subdivision {a). This section provides a procedure for obtaining

possession prior to Jjudgment in cases in whicii such posgsession cannot be
obtained pursuant to Sections 1269.01 or 1269,02. The words “"the State or
a county, city, district, or other public entity" encompass all proceedings
brought by governmental entities, The words "public utility or common
carrier" encompass persons and entities subjected to public regulation under
provisions of the Public Utilities Code and related decisional law.

Subdivision (b). This subdivision is the same in substance as Code of

Civil Procedure BSection 1243.5(b}. Paragraph (5) is patterned after
provisions in other states which provide for obtaining possession prior to
judgment by noticed motion procedure and which require the plaintiff to show
a necessity for such taking of possession. See, e.g., ILL. REV, STAT. 1957,

Ch. 47, § 2.1; Dept. of Pub, Works & Bldgs. v. Butler Co., 13 Ill.2d 537,

150 H,E.2d 124 (1958).
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Subdivigsions {(c) and {(d). These subdivisions provide for the motion

ard its determination in keeping with motion practice in other types of
proceedings. Paragraph (4) of subdivision (d) limits the application of
the section in proceedings brought by public utilities or common carriers
to those cases in which the Publie Utilitles Commission hes issued its
certificate of convenience or necegsity applicable to the proposed project

or improvement. BSee Public Utilities Code Section 1000; San Diego Gas &

Electric Co, v. Lux Land Co., 19% Cal. App.2d 472, 14 Cal. Rptr. 899 (1961).

Subdivision (e}, This subdivision is the same in substance as Code of

Civil Procedure Section 1243.5 and provides for an order of possession,
after determination of the motion, as in other cases. BSee Code of Civil
Procedure Sections 1269.01(c) and 1269.02(c).

Subdivision {f). This subdivision permits an appeal by either party

from an order disposing of the motion to obtain an order for possession.
Unlike proceedings to which Code of Civil Procedure Section 1269,02 relates,
the proceedings in which this section apply are not affected by a resolution,
ordinance, or declaration conclusively establishing the public necessity
for the taking. Therefore, court determination of issues as to the
plaintiff's right to acgquire the property is necessary if any such issues
are raised., Final determination of the plaintiff's right to take the
property by emineni domain, for purposes of possession prior to judgment,

is new io Californis practice., Determination of all such issues prior io
trial of the issue of compensation, however, is the Federal practice
applicable to all proceedings. BSee Federal) Rules of Civil Procedure, Rule
71A(h). Generally, issues going to the plaintiff's right to acquire the

property by eminent domain (including public use, public necessity, and
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proper location) are susceptible to being raised and determined on
declarations and in keeping with usual California motion practice., BSee

Sparrow, Public Use and Wecessity, Callifornia Condemnation Practice at

p. 133 (CAL. CONT, ED. BAR 1960}. A broad discretion is allowed both
trial and appellate courts in staying or refusing to stay the order for

possession pending an appeal.
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1269.04, Service of the order for possession

1265.0k, (a) As used in this section, "record owner or
owners of the property” means both the person or persons in whose
name the legal title to the fee appears by deeds or other instruments
duly recorded in the recorder's office of the county in which the
property is located and the person or persons, if any, in possession
of the property under a written and duly recorded lease or agreement
of purchase.

{(v) At least 20 days prior to the time possession is taken
pursvant to an order for posssssion obtained pursuant to this chapter,
the plaintiff shall serve a copy of the order for possession on the
record owner or owners of the property and on the ocecupants, if any.

(c) Service of the order shall be made by personal service
unless the person on vwhom service is to be made has previously appeared
in the proceeding or has previously been served with a copy of the
summons and complaint in the menner prescribed by law, in which
case gervice of the order may be mede by mail upon such person and
his attorney of record, if any.

(d) If a person upon whom a copy of the order for possession
is regquired to be personslly served under this section resides out of
the State, or has departed from the State or cannot with due diligence
be found within the State, the plaintiff may in lieu of such personal
service send a copy of the order by registered or certified mail
addressed to such person at his last known address. If a copy of the
order is sent by registersd or certified mail in lieu of personal

service, the plaintiff shall file an affidavit in the proceeding
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setting forth the facts showing the reason personal service could
not have been made.,

{2) The court may, for good cause shown by affidavit, authorize
the plaintiff to take possession of the property without serving
a copy of the order for possession upon a record owner not occupying
the property.

(f) A single service upon or mailing of the order for possession
to those at the same address is sufficient.

(g) Where the order for possession is cbtained under Section
1269,01, the court may, for good cause shown by affidavit, shorten
the time specified in subdivision {b) to a period of not less than

three days.

Comment, This section is the same in substance as Code of Civil
Procedure Section 12k3,5(c)}. Subdivision (g) is taken from the last
sentence of the first paragraph of Code of Civil Procedure Section 1243.5(c).
The language has been gualified to limit its application to orders for
possession obtained under Section 1269.01 (takings for right of way or
reservoir purposes), and to exclude application to orders obtained under

Sections 1269.02 and 1269.03.



1269.05. Motice to occupants

1269,05. (a) Notwithstanding any other provision of this
chapter, an order for possession shall not be obtained in any case
in which execution of the order would require an occupant of a home,
farm, or business location to move from such home, farm, or business
location without at least 90 days' written notice of the date by
which the move is required, but the court may, for good cause shown
by affidavit, shorten the pzriod of notice to not less than three
days, Such written notice may be given by the plaintiff before,
as well as after, commencement of the proceeding in eminent domain,
and need not be given to any person who became such an occupant less
than 90 days before the date the move is required.

(v) Failure to have given such written notice shall not
invelidate an order for possession obtained pursuant to this chapter,
and compliance with this section need not be shown in an application
or motion for such an order. However, the plaintiff's failure to
have given such notice entitles the person or persons affected to
have the order set aside or its effective date postponed. Appropriate
relief shall be granted to the persons affected on motion to set
aside or modify an order obtained under Sections 1269.01 and 1269.02

or on hearing of the motion to obtain an order under Section 1269.03.

Comment. This section is new. The written notice contemplated by the

section is not otherwise provided for by statute, but customarily is given

by acquiring agencies in keeping with good administrative practice. Such

notice is not made a reguisite in condemnation proceedings generally, but

the failure to give such notice is made grounds for denying or setting aside
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an order for possession prior to judgment. The exception permittiing

the court to shorten the period to three days, for good cause shown, allows
for certain remote contingencies that sometimes arise in emergency highway
and flood repair work. An analogous provision, requiring 180 days' notice,
is contained in proposed Federal legislation. See Sections 101{a){(6) and
and 112(a)(2) of the "Fair Compensation Act of 1965" as that act would have
been adopted by Senate Bill Ho. 1201 (B9th Congress){lst Sess.); Staff of
Select Subcomm. on Real Property Acquisition, House Comm. on Public Works,
88th Cong., 24 Sess., Study of Ccmpensation and Assistence for Pergcns
Affected by Real Property Acquisition in Federal and Federally Assisted
Programs, at 122-12% (Comm. Print 1964). The second sentence of subdivision
{a) permits the plaintiff to give appropriate notices before commencing

the proceeding, and eliminates any reguirement that repeated notices be

given to occupants who became such after the time of the initial notification.



1263.06. Deposit and possession on motion of defendant

1269,06. (a) At any time after 30 days from the date of the
filing of the complaint and prior to the entry of judgment in any
eminent domain proceeding, if the plaintiff has not deposited probable
Just compensation in accordance with Chapter 1 (commencing with

Section 1268,01}, any defendant may file with the court a motion for

an order determining probable just compensation and requiring the R

plaintiff to deposit the same., Notice of the motion may be made
by mail upon the plaintiff and its attorney of record, and the mction
shall be heard and determined in the same manner as a motion made
by the plaintiff under Chapter 1 (commencing with Section 1268,01).

(b) On hearing of the motion, the court shall determine the
probeble just compensation and order that the same be deposited by
the plaintiff in accordance with Chapter 1 {commencing with Ssetion
1268.01). The plaintiff is entitled to make a single deposit of the
total amount of the probable just compensation that will be made for the
taking of all interests in the property and any damage incident
thereto., The court shall alsc authorize the plaintiff to take
possession of and to use the property by its order made in accordance
with Section 1269.03. The order requiring the plaintiff to deposit
probable just compensation shall require that such amount be deposited
within 20 days, or not later than the date wpon which the plaintiff
is authorized to take possession and use of the property under the
order for possession, vhichever is the earlier,

(c¢) 1If the plaintiff is the State of California or a county, city,

district, or other public entity, and it appears by affidavit that
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funds necessary to make the deposit are not and will not be
available to the plaintiff on the date deposit is required, then

the court shall not require deposgit or make an order for possession
of the property. However, if deposit and an order for possession is
not made for such reason, the compensation and damages awarded in the
proceedings to the moving party shall draw legal interest from the
date of the hearing of the motion., If the proceeding is abandoned
by the plaintiff, the awount of such interest may be recovered as
costs in the proceeding and may be recovered in the manneyr provided
for the recovery of other costs and disbursements on sbandomment.

If, in the proceeding, the court or a Jjury verdict determines the
compensation and demages that would have been awarded to the moving
party, then such interest shall be computed on the amount of such
award. If no such determination is made, then such interest shall

be computed on the amount of probable just compensatlon as determined
on the motion.

(d) The filing of a motion pursuant to this section constitutes
a waiver by operation of law, conditioned upon subsequent deposit
by the plaintiff of the amount determined to be probasble just
compensation, of all defenses in favor of the moving party except
his claims for greater compensation.

(e) If the plaintiff fails to deposit the amount determined to
be probable just compensation as ordered by the court, the court
shall, upon motion of the moving party, order that the proceeding
be dismissed. Such dismissal shall be an sbandonment of the
proceeding by the plaintiff, If a proceeding is so abandoned, the
plaintiff shall not commence another proceeding to acquire the property
for the same public improvement for a perlod of three years from the

date of such dismissal,
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Comment. This section is new. The procedure of this section apart,
deposit of probable just compensation pursuant to Chapter 1 (commencing
with Section 1268.01) or the taking of possession pursuant to this chapter
or Chapter 3 (commencing with Section 1270.01) is entirely optional with
the plaintiff. If a deposit is not made and possession is not taken, the
defendant is not entitled to be paid until 30 days after final judgment.
See Code of Civil Procedure Sections 1251 and 1268, If bonds must be
issued and sold to pay the award, payment need not be made until one year
after final judgment. See Code of Civil Procedure Section 1251. The section
makes available to the defendant a procedure by which probable just
compensation may be obtained by the defendant within a more reasonable
period after commencement of the proceeding. For an analogous provision,
see Section 40T7(b), Pennsylvania Eminent Domain Code {Act of June 22,
1964, P.L, 84).

Subdivisions {a) and {b). This section contemplates that the court

determine probable just compensation on motion of the defendant asz it

does in other cases in which such determination is made on motion or
application of the plaintiff. On depositing probable just compensation

as determined by the ccurt, the plaintiff is entitled to possession and use
of the property, and a court order for this purpose is authorized.

Subdivision (c). This subdivision provides an exception in case the

plaintiff is a public entity and funds are not available because bonds
must be issued and sold, special assessments must be collected, or an
appropriation must be obtained for the acquisition. If such exception
iz claimed, however, interest on the eventual award is made to begin to

accrue from the date of the motion., If an award is not eventually made by
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the court or jury, the interest is computed on the amount determined by
the court to be probable just compensation. This subdivision apart,
interest would not begin to accrue until entry of judgment. See Code

of Civil Procedure Section 1255d{a)(1).

Subdivision (d). This subdivision, in effect, makes the procedure of

the sectiosn unavailable to a defendant who contests the right of the
plaintiff to acquire the property by eminent domain. As a deposit made
pursuant to this section may be withdrawn as in other cases, deposit is
not reqguired if issues remain as to the right of the plaintiff to acquire
the property.

Subdivision (e). This subdivision provides for dismissal of the

proceeding if a deposit required by order of the court is not made. The
subsection thus has no application to situations in which the excepticn
provided by subdivision (c) is claimed. Dismissal for such reason is made
an asbandonment of the proceeding governed by Code of Civil Procedure
Section 1255a. Such an sbandomment precludes ancther action to acquire
the property for the same public improvement for a period of three years.
Otherwise, successive actions might be brought subject only to the

discretionary control of the court, ©See City of Los Angeles v, Abbott,

217 Cal. 184, 17 P.2d 993 (1932).
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1259,07. Right of plaintiff to appeal from judgment not waived

1269.07. The plaintiff does not abandon or waive the right to
appeal from the judgment in the proceeding by taking possession of the

property pricor te judgment pursuant to this chapter.

Comment., This section is the same in substance as Code of Civil
Procedure Section 1243.5(f). The language has been changed t> preclude
implied waiver of appeal by taking possession pursuent to any order obtained

under this chapter, including orders under Sections 1269.01, 1269.02, 1269.03,
and 1269.06,

Ty P



CHAFTER 3. FCESESSICII AFTER JUDGMELT OR PELDIEG APPEAL

1270.01., Application for order to take possession after judgment or
pending appeal

1270.01L. In any case in which the plaintiff is not in possession
of the property sought to be condemmed, the plaintiff may, at any
time after trial and judgment entered or pending an appeal from
the judgment and after payment into court for the defendant of
the full amount of the judgment and such further sum as may be
required by the court as a fund to pay any further demages and
costs that may be recovered in the proceeding, apply ex parte for an
order authorizing it to take possession cf and to use the property

sought to be condemned.

Comment, This section is the same as subdivision (a) of Code of

Civil Procedure Section 1254,
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1270,02, COrder for possession

1270.02, If in the judgment the court determined that
the plaintiff is entitled to acguire the property by eminent
domain and if the court determines that the plaintiff has made
the reguired payment into court, the court shall by order authorize
the pleintiff to take possession of and use the property during the
pendency of and until the final conclusion of the litigation, and
shall, if necessary, stay all actions and proceedings against the
plaintiff on account thereof. The order sghall state the date after
which the plaintiff is authorized to take possession of the property
which date, unless the plaintiff requests a later date, shall be

10 days after the date of the order.

Comment. This section is the same as subdivision (b) of Code of Civil

pProcedure Section 1254,
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1270,03. Service of order

1270.,03. At least 10 days prior to the time possession is
taken, the plaintiff shall serve upon the defendants and their
attorneys, either personally or by mail, a copy of the order of
the court awthorizing it to take possession of the property. A
single service upon or mailing to those at the same address is

suffiecient,

Comment. This section is the same as subdivision {c¢) of Code of

(ivil Procedure Sect:ion 1254.
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1270,04k. Increase or decrease in amount of deposit

1270.04, At any time after the court has made an order
authorizing the plaintiff to take possession pursuant to this chapter,
the court may, upon motion of any party to the eminent domain
proceeding, order an increase or a decrease in the amount that the
plain'biff is required to pay into court as a further sum pursuant

to this chapter.

Comrent. This section is the same in substance as subdivision (d)

of Code of Civil Procedure Section 1254,




1270,05., Withdrawal of deposit

1276.05. The defendant who is entitled to the money paid
into court for him upon any judgment is entitled to demand and
receive the full amount of the Judgment at any time thereafter upon
obtaining an order therefor from the court. The court, or a Jjudge
thereof, upon application by such defendant, shall order and direct
that the money so paid into court for him be delivered to him upon
his filing a satisfaction of the judgment, or upon his filing a
receipt therefor, and an abandonment of all defenses to the action
or proceeding, except as to the amount of damages that he may be
entitled to in the event that a new trial is granted. A payment %o
a defendant under this section shall be deemed to be an abandonment
by such defendant of all defenses interposed by him, excepting his
claim for greater compensation.

Corment. This section is the same in substance as subdivision {f)
of Code of Civil Procedure Section 1254,
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1270.06. Taking possession does not waive right of appesal

1270.06, The plaintiff does not etendcn or waive the right
to appeal from the judgment by paying into court the amount of the
jwdgment and such further sum as may be required by the court and

taking possession of the property pursuant to this chapter.

Comment, This section is the same in substance as subdivision (e)

of Code of Civil Procedure Section 1254,
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1270,07. Repayment of amount of excess withdrawal

1270,07. UWhen money is deposited pursuant to this chapter,
any amount withdrawn by any party in excess of the amount to which
he is entitled as finally determined in the eminent domain procesding
shall be paid without interest to the party entitled thereto, and
the court in which the eminent domain proceeding is pending shall

enter judgment therefor agsinst such party.

Comment, This section is the seme in substance as subdivision (g) of

Code of Civil Procedure Section 125k,
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1270,08, Deposit in State Treasury unless otherwise required

1270.08. (a) vhen money is deposited as provided in this
chapter, the court shall order the money to he deposited in the
State Treasury, unless the plaintiff requests the court to order
deposit in the county treasury, in which case the court shall order
deposit in the county treasury. If meoney is deposited in the Stiate
Treasury pursuant to this section, it shall be held, invested,
deposited, and disbursed in the manner specified in Article 9
(cormencing with Section 16425) of Chapter 2 of Part 2 of Division
4 of Title 2, of the Govermment Code, and interest earned or
other increment derived from its investment shall he apportioned in
the manner specified in that article,

(b) As between the parties to the proceeding, money deposited
pursuant to this chapter shall remain at the risk of the plaintiff

until paid or made payable to the defendant by order of the court.

Comment. This section, which is the same as proposed Section 1268.10,
supersedes the first three semtences of subdivision (h) of Code of Civil
Procedure Section 1254, The remainder of subdivision (h), together with
subdivisions (i) and (j), of Code of Civil Procedure Section 1254 is super-
seded by Sections 16425-16L27 which are proposed to be added to the

Govermment Code.
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SEC, 3. Section 1249 of the Code of Civil Procedure is amended

to read:

12h9, (a) Except as otherwise provided in this section,

for the purpose of assessing compensation and damages the right
thereto shall be deemed to have accrued at the date sf-the-issuenee

ef-gurmens initiglly set for trial and its actual value at that

date shall be the memsure of compensation for all property to be
actually taken, and the basis of damage to property not actually
taken but injuricusly affected, in all cases where such damages are
allowed as provided in Section 1248 s-preovided-ihat-in-any-ease-in
whieh-the-igsue-is-Res-tricd-within-one-year-after-she-date-af-the
eckpenecpeRt-of-the-aetiony-vnless-the-detay-is-caused-by-the
defendant ;-the-ecxpensation-and-damages-shall-be-deened-te-have
aeepued-ab-tho-date-of-the-trial ,

(b} Except as provided in subdivision (d), if trial) is continued

upon the motion of a party to the proceeding, the date of waluation is,

at the option of the opposing party, either the date then set for trial

or the date to which trial is continued, If trigl is continued upon

motion of the court, the date of valuation is, at the option of the

defendant, the date then set for trial or the date to which trial is

continued, If there is more than one defendant, all the defendants must

Jjoin in the exercise of the option. A party having the option under

this subdivision may exercise the option by serving upon the opposing

party and filing a notice stating the date of valuation elected. The

notice shall be served and filed at any time within 10 days after the

court’s order granting the continuance, Failure to exercise the option
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in the manner provided in this subdivision shall be deemed to be

an election of the date to which trial is continued as the date

of valuation.

{c) Except as provided in subdivisions (b) and (d), where a

new trial is granted, the date of valuation is the daste initially

get for the new trial.

(d) If the plaintiff has made a deposit under Chapter 1

{commencing with Section 1268.01) of Title 7.1 of Part 3 of this

code of the awount of the probable just compensation that will be

made for the taking of the properiy and any damage incident thereto,

the date of valuation 1s the date on which a notice of the deposit

is served in accordance with Section 1268.03 by the plaintiff on

all of the other parties to the proceeding. A single deposit of the

total amount of the probable just compensation that will be made for

the taking of all interests in the property and any damage incident

thereto 1s sufficient for the purposes of this subdivision.

(e} No improvements put upon the property subsequent to the
date of the service of summons shall be included in the assessment
of compensation or damages.

(f) Any change in market value prior to the date of valuation

that was substantially due to the general knowledge that the improve-

ment was likely to be made, other than that due to physical deter-

ioration of the property resulting from the condemnee's failure to

reasonably maintain the property, shall be disregarded in determining

market value.
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Commsent. This section deals primarily with the date of valuation.

Subdivision (a)}. This subdivision provides a new basic date of

valuation for eminent domain proceedings; i.e., the date of trial, rather
than the date of issuance of summons. See,-however, the earlier alternate
date provided by subdivision (d) if probable just compensation is deposited.
The change adopts the basic date of valuation used in a majority of American
Jurisdictions. See 3 NICHOLS, EMINENT DCMAIN, § 8.5[2]1{3d ed. 1963);

1 ORGEL, VALUATION UNDER THE IAVW OF EMINENT DCMAIN § 21 {24 ed. 1953). The
words "date initially set for trial" are used instead of "date of trial"
because of the options as to date of valuation provided in subdivision (4).
The proviso to the section is deleted as its content 1s meaningful only

if the basic date of valuatlon is a date other than the date of trial.

Subdivision (b). This subdivision provides three alternmatives

covering situations in which the date Initially set for trial is contlmed
in the trial court, as follows:

(1) If the date initially set for trial is contimued on motion of
a party to the proceeding, the opposing party may elect either that date
or the date to which the trial is continued.

(2) TIf the triel is conmtinued on motion of the court, the defendant
is given the same option as 1f the contlinuance were on motion of the
plaintiff,

{3) TFailure of any party to exercise an option in the manner provided
resulte in the date heing the date of trial.

Subdivision (c). This subdivision specifies that, if a new trial is

granted, the date of valuation is the date of the new triml. The rule is

subject to variance only if there are contimuances of the date set for the
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new trial {subdivisicn (b))or if probable just ccmpensation is deposited

{ subdivision (a}), The subdivision applies whether the new trial is granted
by the trial court or by an appellate court. For the former rule applicable
under the proviso to subdivision (a), see People v. Murata, 55 Cal.2d 1,

357 P.2d 833 (1960).

Subdivision (d). This subdivision permits the plaintiff to establish

an earlier date of valuation by depositing probable Just compensation and
giving notice of such deposit. The requirement that notice of the deposit

be served facilitates withdrawal of the deposit by the defendent or defendants,
The subdivision applies whether the defendant deposits the total amount of
probable just compensation for all Interests 1n the property in keeping

with Code of Civil Procedure Section 1268.0L{b){1) or separate amounts for
each interest in the property in keeping with Code of Civil Procedure Sec-
tion 1268.01(1){2 ). Interest on the amount of the deposit {if otherwise
accruing), however, ceases only if the deposit is made under the latter
provision. See Code of Civil Procedure Section 1255b(e)(5).

Subdivision {e}. This subdivision retains, without change, an

existing provision of Section 1249.

Subdivision (£f). This subdivision is new and clarifies decisioral

law. See City of Cakland v. Partridge, 214 Cal. App.2d 196, 29 Cal. Rptr.

388 (1963); People v. Lucas, 155 Cal. App.2d 1, 317 P.2d 10k (1957);

Atchison, T. & S.F.R.E. v. Southern Pac. Co., 13 Cal. App.2d 505, 57 P.2d

575 (1936). Compare Redevelopment Agency of the City of Santas Monlca v.

owerman, 240 A.C.A. TO {1966); People v. Lillard, 219 Cal. App.2d 368,

33 Cal. Rptr. 189 (1964); County of Los Angeles v. Hoe, 138 Cal. App.2d Tk,

219 P.2d 98 (1955); City of Pasadena v. Union Trust Co., 138 Cal. App. 21,

31 P.2d 463 (1934). See, generally, 4 NICHOLS, EMINENT DCMAIN § 12,
_53_



3151 (34 ed. 1963); 1 ORGEL, VALUATION UNDER THE LAW OF EMINENT DCMAIN,

§ 105 (24 ed. 1953); ANDERSON, CONSEQUENCE OF ANTICIPATED EMINENT DCMAIN
PROCEEDINGS - IS LOSS OF VALUE A FACTOR, 5 SANTA CLARA LAWYER 35 (196Lk).
For amalogous provisions in other Jurisdictions, see Section 604, Penn-
sylvania Eminent Domain Code (Act of June 22, 196L, P.L. 84); MA. Stat.
1962, ch., 52, § 6. For proposed Federal legislation to the same effect,
see Sections 102(a)(b)(1)(A) and 112(c){2) of the "Fair Compensation Act
of 1965" as that act would have been adopted by Semate Bill 1201, 89th

Cong. {lst Sess.).
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SEC. 4. Section 1249.1 of the Code of Civil Procedure is
amended to read:

1249,1. All improvements pertaining to the realty that
are on the property at the time of the service of summons and
which affect its wvalue shall be considered in the assessment of
compensgtion, demages and special benefits unless they are removed
or destroyed before the earliest of the fellowing times:

(a) The time title to the property is taken by the plaintiff,

(b) The time the possession of the property is taken by the
plaintiff,

(¢) The time the defendant moves from the property in

compliance with an order of posssssion,

(@) The tire the defendant witkdraws any pcxticn of the

amount depcéited under Chapter 1 (ccmmencirg vith Section 1268.01)

ard rcves from the property.

Comment. Section 1249.1 was added in 1961 to specify the times at
which risk of loss of improvements should pass to the plaintiff and the
times at which improvements upon the property should be considered in
determining value. See chAL. LAW REVISIC COIM'H, ILP., REC. & STUDIES,

Reccmmendation and Study Relatirg to Taling Possessicn and Passage of Title

in Fminent Domain Proceedings at B-1, B-8, B-53 to B-55 (1961). The

plaintiff may deposit probable just compensation pursuent to Chapter 1
(commencing with Section 1268.01) whether or not possession of the property
is taken prior to judgment. See the Comment to Chapter 1. As the defendant's
moving from the property after having withdrewn the depcsit is sub-
stantially equivalent to his moving frem the property in compliance with
an order for possession, such moving is given the same effect under the

section. ~55-



SEC. 5. BSection 1255a of the Code of Civil Procedure is
amended to read:

1255a., (a) The plaintiff may abandon the proceeding at any
time after the filing of the complaint and before the expiration of
30 days after final judgment, by serving on defendants and filing in
court a written notice of such abandorment; and failure to comply with
Section 1251 of this code shall constitute an implied abandomment of
the proceeding.

(b) The court may, upon motion made within 30 days after such
gbandonment, set aside the abandomment if it determines that the
position of the moving party has been substantially changed to his
detriment in justifiable reliance upon the proceeding and such party
cannot be restored to substantially the same position as if the
proceeding had not been commenced.

{c) Upon the denial of a motion to set aside such sbandonment
or, if no such motion is filed, upon the expiration of the time
for filing such a motion, on motion of any party, a judgment shall
be entered dismissing the proceeding and awarding the defendants
their costs and disbursements, which shall include all necessary
expenses incurred in preparing for trial and during trial and

reasonable attorney fees and appraisal fees actually incurred .

These costs and disbursements, including expenses and attorney fees

and gppraisal feeg , may be claimed in and by a cost bill, to ke

prepared, served, filed and texed as in ciwvil actions; provided,
however, that upon Judgmwent of dismissal on motion of plaintiff,
defendants, and each of them, may file a cost bill within 30 days

after notice of entry of such judgment s-3has-said-eesis-and
~56-



digbursenensg-shatl-neot-inelude-cuponses-ineurred-in-preparing
for-$rial-where-the-action-ig-dismissed-L0-days-or-mere-priox
fo-the-time-get-for-the-pretrinl-ecrnferenee-in-she-aesion-e¥;
if-mo-pretrinl-conference-is-sed;-the-time-geh-for-the-trial
af-she-netizn .

(d) If, after the plaintiff takes possession of or the defendant
moves from the property sought to be condemned in compliance with
an order of possession, the plaintiff abandons the proceeding as
to such property or a portion thereof or it is determined that
the plaintiff does not have authority to take such property or a
portion thereof by eminent domain, the court shall order the
plaintiff to deliver possession of such property or such portion
thereof to the parties entitled to the possession thereof and
shall make such provision as shall be just for the payment of
damages arising out of the plaintiff*s taking and use of the property
and damages for any loss or impairment of value suffered by the land
and improvements after the time the plaintiff took possession of
or the defendant moved from the property sought to be condemned in

compliance with an order of possession, whichever is the earlier,

Comment. The purpose and effect of subdivision (c) is to recompense

the defendant for all expenses necessarily incurred whenever the plaintiff

fails to carry an eminent demain proceeding through to conclusion. Pacific

Tel. & Tel. Co. v. Monolith Portland Cement Co., 234 Cal. App.2d 352, Wk

Cal. Rptr. %10 (1965); Cak Grove School Dist. v. City Title Ins. Co.,

217 cal. App.2d 678, 32 Cal. Rptr. 288 (1963); Kern County v. Galatas, 200

Cal. App.2d 353, 19 Cal. Rptr. 348 (1962). Reascnable attorney's fees
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actually lncurred thus gay be recovered irrespective of the time when

the legal services are rendered. Decoto School Dist. v. M. & 5. Tile Co.,

225 Cal. App.2d 310, 37 Cal. Rptr. 225 (196L4). Other reasonable and
necessary expenses, including appralsers’ fees, however, are subject to

the proviso to the subdivision and may not be recovered in any case in which
the action is dismissed 40 days or more prior to pre~trial or trisl.

Ia Mesa-Spring Valley School Dist. v. Otsuka, 57 (al.2d 309, 369 P.2d 7

{1962). The changes to the subdivision provide a uniform rule for all
expenses: (1) To be recovered, they must he reasomable and actually
incurred; and (2) if reasonable and actually incurred, they may be recovered

without regard to the date that the proceeding is abandoned or dismissed.
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8EC, 6. Section 1255b of the Code of (ivil Procedure is
amended to read;

1255b, (a) The compensation and damages awarded in an eminent
domain proceeding shall draw lawful interest from the earliest of the
following dates:

(1) The date of the entry of judgment,

(2) The date that ike pcegession-of the property seughi-tacke
e<rdegred ip teken cr,the damage thereto occurs.

(3) The date after which the plaintiff may take possession
of the property as stated In an order awiheriging-the-plaintiff-te
take for possession,

(v) 1f s after the date that interest begins to accrue , the
defendant continues in actual possession of ey-reeeives-rentas

iggues--and-prefiis-frer the property or receives rents or other
P prop y :

income attributable to the period after interest begins to accrue ,

the value of such possessicn and the net amount of such rents

or other income ;-issues-and-prefiis shall be offset against the

interest . %hat-agerues-during-the-peried-ihao-defendani-eontirues
in-agtual-pestessisn-er-receivos-such-renbey-icsues-and-profiss .
(¢} The compensation and damages ~awarded in an eminent domain
proceeding shall cease to draw interest on the earliest of the
following dates:
(1) As to any amount deposited pursuant to Scetien-1243.5

paragraph (1) of subdivigion (b) of Section 1268.01 , the date

that such amount is withdrawn by the person entitled thereto.
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(2) As to any amount paid into court pursuant to Seetier-125h

Chapter 3 (commencing with Section 1270.01) of Title 7.1 of Part

3 of this code , the date of such payment,

(3) As to any amount paid to the person entitled thereto,
the date of such payment.

(4} If the full amount the defendant is then entitled to receive
ags finally determined in the eminent domain proceeding together with
the full amount of the interest then due thereon is paid into court
for the defendant after entry of judgment, the date of such payment.

{5) As to any amount deposited pursuant to paragraph (2) of

subdivision {(b) of Section 126E.01 or pursuant to Section 1269.06,

the date on which notice of such deposit is served by the plaintiff

on all the other parties 1o the proceeding in the manner provided

by Section 1268.03,

Comment. In subdivision (a), paragraph (3) is changed to refer to
an "order for possession," rather than an "order authorizing the plaintiff
to take possession” to conform to the usage ihroughout Title 7.1 ( commencing
with Section 1268.01) in referring to any crder for possession prior to the
final order in condemnation,

Subdivision (b} is changed to clarify existing language. Under the
subdivision, the plaintiff is entitled to offset against interest (1) the
value of possession, or (2) the net amount of rents or other income received,
as though the property were purchased by the plaintiff on the date that
interest begins to accrue.

Subdivision (c) is changed to make paragraphs (1) and (2) refer to

the appropriate statutory provisions. Paragraph {5) has been added to
-80-



provide two new instances in which the compensation and damages awarded
in the proceeding cease to draw interest. Code of Clvil Procedure Section
1268.01L(b){(2) permits the plaintiff to deposit probeble just compensation
for each interest in the property sought to be condemned. On service of
notice of such a deposit, interest is made to cease. Section 1269.06
requires the plaintiff, under certain circumstances, to deposit probable
Jjust compensation on motion of the defendant. Interest is made to cease
on notice of such a deposit whether the plaintiff makes a single deposit

or a deposit for each interest in the property.



SEC. T. B8Section 1257 of the Code of Civil Procedure is
amended to read:

1257, Lgl The provisions of part two of this code, relative
to new trials and appeals, except in so far as they are inconsistent
with the provisions of this title, apply to the proceedings mentioned
in this title ;-providoed,-that-upsn-ihe-payrent-of-the-sum-of-Reney
azsesqed,-and-ypeR-the-execntion-ef-the-bond-to-builti-ihe-fenees
and—sattle-guards;-as-pfe¥ideé-ia—seetian-twelve-hund;eé-and
fifsy-oney-the-plaintiff-ghall-be-entitled-4so-enter-intos-improves
ard-held-peasessicn-ef-the-property-soughi-to-be-condemned-{if
act-alyready-in-pessessicn)-aB-provided-in-section-twalve-hurdred-and
£ifby-foury~and-devsta-the-same-ta-the-public-ugae-in-questions--gnd
ne-metion-for-Rew-trial-pr-appeal-chally-afier-guch-payment-and-£filing
ef-such-bohd-as-aforesaidy-in-any-manner-ratard-the-centemplated
imprevomenty - -ARy-monay-which--fhall-kavs-bren-dopasitady-as-provided
in-geetion- twelve-hundred-and-Lifiy-four,-ray-be-appliad-te-the
payment-of -the-goney-assessedy-and -tho-remaindery-if-any-thera-ba,
fhall-be-returned-to-the-plaintifs .,

{(bv) In 8ll cases where a new trial has been granted upcn the

application of the defendant, and he has failed upon such trial to

obtain greater ccmpensation than wag allowed him upon the first

trial, the costs of such znew trial shgll be taxed against him,

Comment. The proviso to this section was added in 1877 in connection

with related changes to Code of Civil Procedure Section 1254, which desls
with possession after judgment or pending appeal. See Code Am. 1877-18,
Ch. 651, p. 109, §§ 1-2. vVarious subsequent changes to Section 1254 have
rendered the language of the proviso meaningless. The general provision as
to fences and cattle-guards remains in Code of Civil Procedure Section 1251.

Subdivision (b) is the same as Code of Civil Procedure Section 1254{k)

(repealed in this recommendation).
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SEC, 8. Article 9 {commencing with Section 16425} is added
to Chapter 2 of Part 2 of Division It of Title 2 of the Govermment

Code, To read:
ARTICIE 9. CCITEMIATYCH DEFCEITS FUND

16425, (Condemnation Deposits Fund

16425, The Condemnation Deposits Fund in the Treasury is
continued in existence, The fund consists of all money deposited
in the Treasury under Title 7.1 (commencing with Section 1268.01) of
Part 3 of the Code of Civil Procedure and all interest earned or
other increment derived from its Iinvestment. The State Treasurer
shall receive all such moneys, duly receipt for, and safely keep
the same in the fund, and for such duty he is liable to the

plaintiff in the eminent domain proceeding upon his offiecial bond.

Comment. Sections 16425-16L27 restate the substance of a portion

of subdivision {(h) and all of subdivisions (i) and (j) of Section 1254 of

the Code of Civil Procedure.




16426, Investment of fund

16426, (a) Money in the Condemnation Deposits Fund may be
invested and reinvested in any securities described in Section
16430, Govermment Code, or deposited in banks as provided in
Chapter 4 {commencing with Section 16500) of Part 2 of Division 4
of Title 2, Goverrment Code.

(b) The Pooled Money Investment Board shall designate at
least once a month the amount of money available in the fund for
investment in securities or deposit in bank accounts, and the type
of investment or deposit .and shell so arrange the investment or
deposit program that funds will be availsble for the immediate
payment of any court order or decree. Immediately after such
designation the Treasurer shall invest or make deposits in bank
accounts in accordance with the designations. For the purposes
of this subdivision, a written determination signed by a majority
of the members of the Pooled Money Investment Board shall be deemed
to be the determination of the board. Members may authorize deputies
to act for them for the purpose of making determinations under tkis

section,

Comment. See the Comment to Section 16425,



16427, Apportionment and disbursement of fund

16427, Interest earned and other increment derived from
investments or deposits made pursuant to this article, after deposit
of money in the State Treasury, shall be deposited in the Condemnation
Deposits Fund. After first deducting therafrom expenses incurred
by the Treasurer in taking and making delivery of bonds or other
securities under this article, the State Controller shall apportion
as of June 30th and December 31st of each year the remainder of such
interest earned or increment derived and deposited in the fund during
the six calendar months ending with such dates, There shall be
apportioned and paid to each plaintiff having a deposit in the fund
during the six-month period for which an apportiomment is made, an
empount directly proportionate to the total deposits in the fund and
the length of time such deposits remained therein. The State
Treasurer shall pay out the money deposited by a plaintiff in such
manner and at such times as the court or a Jjudge thereof may, by

order or decree, direct,

Comment. See the Comment to Section 16425,
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SEC. e Section 12434 of the Code of Civil Procedure is repealed.

i243.4. .. . e
Feigsie e In any proceeding in
eminent domain brought by the State, or
@ county, or a municipal corporadon, or
metropolitan water district, municipal N
utility district, municipal water district, M shike-ov
drainage, irrigation, levee, reclamation or
water conservation district, of imilar pub- +y pe
lic corporation, the plaintiff may take im-
mediate possession and use of any right-of-
way, or lands etgfbe useghcfar rmou‘
purposes, required for a public use whether
the fee thereof or an easement therefor be
‘sought, in the manner and subject o the
conditions prescribed by law, w55 0

e H

Comments, Section 1243.5 is superseded by Code of Civil Prosedure
Sections 1269.01, 1269,02, 1269,03, and 1269.06.

e e e o e




SEC. 10. Bection 1243.5 of the Code of Civil Proeedure ia repealeds

~1243.5, : S ','-‘--"'.;.. N
ot : {a) ln any -
proceeding in emipent domain -, i tbe
plmmrfsauthormadbthtotakenm-

mediate possession of the
tobecoudemncd,the plain 3 may,atany
tune after the usumce of semmons and

: just compensation
which will be made for the taking of:hc
Wrmd:myd amage incident thereto,
security shall be in the amnopnt the
court determines to be the probable just
compensation which will be made for the
taking of the property and sny dnnag
incident thereto, After depositing the se-
curity, the plaintiff may, at any time peior
to the entry of judgment, apply ex parte
to the court for an crder unthorizing it to
take immediate possession of and to use
the property songht to be condemned. -

Dl 7, S e
aintiff is entitled to ¥
eminent domain and to take immediate

Mﬂﬂ
mmnwuwm } ad) in strike-out

type

ate possession shalk:

(1) Describe the pr and the estate
orl:iuctherestthcmn ;:o becozbldmmed,
w, desaription may made by refer-
ence to the complaint.

. (2) State the purposes of the condemna-
tion

(;) State the emount of the deposit,

(4) State the date after which the plain-
dff is austhorived to take possession of the
property which date, uniess the
requests a later dute, shall be the earfiest
d:ltedon mmh the phb:fﬁmmld be enlf
titled 1o take possession e property
service were made under subdivision {c) of
this aection on the day the oeder is made.

{c} At least 20 da'ga pricr to the
time possesgicy 1§ ‘taken, ... the phaintiff
shalf serve .- 8 copy of the order on the
record owner or bwners of the property
i, and on the occupants, if any. Service
of the order shall be made i:y personal
service unless the person on whom service
is to be made has previously appeared in
the proceeding or has previously been

57~




secved with a copy of the summons and

complaint in the manne prescribed by faw,
in a;:ﬁ;h m% service of }llh: order ma o
m: maif upon smuch petson
at‘tome}? of record, H any, IF: 1t apon
whom a copy of the arder aut; E:gim-
mediate possession is eequired to be
sonally sarved uonder tins section cam
ot of the State, or has deported from the
State or camnot with due diligence be
found within the Stote, the plaintiff may
ins Fiesr of such personad service send a

of the order by registered or cerﬁﬁedm
addressed to such person at his kast kivown
address. IF & copy of the order is sent by
registesed or certified mail fu fien of per-
somal service, the plaiatif shall file an offic
davit in the proceeding setting forth the
facts showing the reason personal service
could not have been made. The court may,
for good cause shown by affidavit, suthor~
fze the plaintiff to take possession of the
propesty without serving s copy of the
erder of inumnciate possession npon 2 rec.
ord owner not oorupying the property. A
single service upon or mailing to those at
the same address shail be soficient. The
court may, for canse shown by afi.
davit, shorten time ified in this
sibdivision te & period of not less than

three deys. '

n davsed i thls sibdivislon, “recoid

SWRET of PUnemn CF (s Bropesry™ Mo
. both the persan o3 pevooras i whooe nmeoe

the legal dtlz to che foc eppors by deeds
o other instomacrs duly recosded in the
reconder’s offion of thie coiry i whichs the
property is focated aed ehe vemon (v poee
sons, iF gny, b pessessicn of the propasty
‘under @ written 2uf duly iecondad fessn or
ngreement of purciiase.

{d} At pny €mc oleve the somt B
made 2n order cinbodaing lunalioe pos-
session, the conrt oy, woon nweior of any
party to the cnincat S-owly procecding,
order a:h;ncr&fw ez 2 dogreace i tlzf se-
curity e pienr’d L opequired o
deposit pursuaznt tg this sextion ifltite cousg
determines that the security which shounlkd

" be et {or the toking of tha proper.

any damagc inzident thereto b dif.

erent from ths siacenz of the rscuriy

theretofore depesited. Poinr to judarsent,

sach security may nof He veduced 1o en

-amount lesz than that slrecdy withdeawn
pussnant to Secrion 12437,

{e) The amount requizrd to be deposited
" by the pliniiff ang the smonnt of -such
deposit withdrawn by the dofecdant aay
not be given in evidence or referred to in
the trial of the issne of cowpensation.

{f) The plaintifi sholl not ke held o
have sbandoned or vmived the dght to
appeal from the in'gwent by tding pos-
session of the propeciv nmcsuaret (o this
section. i al s ST

TR L

-58-
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Comment, Section 1243.5 is superseded by Chapter 1 (cammencing with

Section 1268.01) and Chepter 2 (commencing with Section 1269.01) of Title

T+l of Part 3 of the Code of Civil Procedure.

The provisions relating to

the deposit are superseded by provisions contained in Chapter 1; the

provisions relating to an order for possession prior to judgment are

superseded by provisions contained in Chapter 2.

The disposition of the various provisions of Section 1243.5 is indicated

below:

Section 1243.5

Subdivision (a)

Subdivision (b)

Subdivision (c)
Subdivision (4)
Subdivision (e)

Subdivision {f)

Recommended L@giplation

« first sentence --------

second sentence ------o

~ third sentenge ---wvua~a

first sentence --«-w---

]

[ 2]
1)
e
5
(=N
(7]
g
ct
@
=]
[v]
[

o bl L ]

- e e e —t r r ae m me e v

e L e oy b L

1268,01(a)
1268.01{c}

1269.01(b), 1269.02(b),

1269.03(b)

1269.01{b)({ seaond
sentence)

1269.02(b) {second
sentence)

1269.03(d)

1269.01(c), 1269.02(c),
1269.03(e)

1269.0k%
1268.02
1268.09
1269.07




SEGe 1le Section 1243.6 of the Gode of Civil Procedure is repealead,

T 12436,

ig i7" required to be depasited as provided
by Section =7, 1243.5, vhe court sball order
the money to be deposited in the State
Treasury, unless the plaintiff requests the
court to order deposit i the cow
treasury, in which case the court ahal

vrder deposit in the county freasury, It
" money I8 deposited in the gate Treasury
pursuast to this socticn it shall be held

invesied, deposited, snd disbursed in the -

manyner apecified in Section 1254, and in-
izrest carned or other increonent desived
dern its investment shall be appartioned
and disbureza in the manner specified i

that section. T

. KVhea mam:;;

\1

all in strikesout

Commert s Section 1243.6 is superseded by Section 1268.10 of the

Code of Clivil Procedure,




SEC. 12.

AAZARY.
Cwe{x) At any tine after money har
been deposited - as provided in Scetion
i, 12435, the party whose pra or
mierest in property fa peiag faken 1T
may spphr to the cousl, in the manaer

keceinatter provided, for the withdmwal -

of 3l or any portion of the amom de
posited for his propecty or progenty inter-
est. Under such applization, the court shall

order that pottion of the smcunt apslied

for, which the applicont is antitled ro withe
draw under the provisions of this saction,
- be paid to such _pplicant from the
money deposited in cor.pection with such
propeety or propaity intérest -,

(b} £ che towsl amount sourht te Sc
withdeawn prioe to judgment ereceds the
anount of the crigival deposit, each ag-
piicant, hefoce any of such sxcess ia wirth.
dhawn, shall #le an andertaking exeouted
by two or moc: sulficieny sureties approved
by the cowrt to the effect thar they are
bound o the plaintiff in douhle the mmoent
of such excess for the rotura of 2ny smant
withdrawn by the spplicant that exceeds
the maouat o which the applicant is en-
ttied as finally deiermined in the eminent
dowwin proceeding, together with legal
interest iromn the date of its withdrawal,

If theee is more than one applicant and
the fota] amount sought to be withdrawn
exeeeds the amoust of the original deposit,
the applicants, in Hen of fhing seperate
nadertalings, may feintly file an undertok-
ing executed by two or mors sufficies:
sureties approved by the court to the effect
that they are bound to the plaintiff in
double the amount of such excess for the
veturn of any amoust withdrawn by the
applicants thax exceeds the amount to
which - the applicants are entitled a3 finally
determined in the eminent domain
ceeding together with legal interest {rons
the date of its withdrawal.

If the unde:ialking vequired by this sub-
division is execuzed by an odrcitted surety

wTle

Section 124347 of the Code of Civil Procedure is repealeds

all in strike-oub
type




insurer, the andertaking iy sufficient in
senount if the surety is bound wnly to the
extent chat the amount sought o be with.
dra}v:d exceeds the amount otiginaily de-
ited,

P“m plaintif may consent to an under.
taking that is [ess than the amount re-
quired under this subdivision.

I the undertaking is execured by an
admitted surety insurer, the applicant fling
the undectakin h;mm mo;cr the

ui pai th:e ing, but not
gmemud pzadmt of the face vaiue of the
undertaking, ss-2 part of the recoverable
costs in the eminent domain proceediog,

{c} The application shall be made by
affidavit wherein the applicant shall set
forth his interest in the, propesty and re-
quest withdrawa) of a stated amount. The
applicant shall serve 2 of the apphi-
cation on the plaintiff ang no withdrawal
shall be made until at feast = 20 days
after such service of the application, or
until the time for ail chjections has expired,
whichever is later. - - ]

(d) Within. the 20-day pericd, the plain-
tff may abject ta such withdrawal by filing
an ol:ge:pon theretr in court o the
geound that an undertaling should be filed
ot that the amount of, or the sureties upon,
n:{h}an “}mﬂcfmakiu;,:h are insl.:rlfi-:iant;"is e

e} Within ;. ; the 20-day period, ¢
plaintiff may ebject to such withdrawal by
filing an objection - ; thereto in court on
the 7. pgemmd that other persons are
known or believed to have interests in the
property. In this event the phintiff shall
attempt to personally seeve on such other

- persons & notice 1o such persons that they

may appzar within 55 10 days after auch
service and object to such withdrawsl, 2nd
that failure to appear will resslt in the
waiver of any right to such amount with-
drawn er further rights against the plain-
tff to the extent of the sum withdrawn.
The plaintiff shall state in 7 auch ob
jection the names and Jast known addresses
of other persone known or believed to
have zn interest in the property, whether
or not it hae been able to serve them with
#c& m:li:e aEd the d;;e of mich service,
¢ plaintifl in itsa objsction reparts to

the court that it iz unable eo personaily
serve persons known or believed to bave
interests in the property within 55, the
20-day period, said money ahall not be
withdrawn vatil the applicant causes such
pu(:sanaé sesvice to be made. wd

If such persons so served appear

ghgicc: to the withdrawal, or if the plain-
it 80 requests, the couri shall thmpﬁ

. hold a hearing after notice thereof to

all in strike-cut
type
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Comment, This section is superseded by Chapter 1 {commencing nitiz

artics and shall determine the arnounts to
withdrawn, if any, and by whom _ "
¥ the court determines that a party is
entitled 1o withdraw any portion of 2 de-
pesit which another party claims, the conrt
may ra&uire such ‘“""ﬁ';,f"f“‘ withdrawe
ing such portion, to an mndertaking
tx%a:ted by two or more sufficient sureties
proved by the court to the effect that
they are bound to the adverse claimant in
such amonnt a1 is fixed by the court,
not to exceed double the i 3
by the sdverse duimant, for the
to the person entitied thereto of any
zmount withdeawn that cxceeds the
amount to which such party is entitled »s
finafly determined in the eminent domain
veceeding, together with legal interest
ll:-unthedateoliuwiﬁ:drmd.Nopw
sona so served shall have any claim against
the ti:lmnuﬂ’ for compensation for the value
of the property taken or severance dam-
ages thereto, or otherwise, to the extent of
the amount withdriwn by all parties; pro-
vided, the plaintiff shall remasin Hable for
said compensation to persons having an
interest of record who are not so served,

(g} If withdrawm, the receipt of any
such money shall consthute a waiver by
operation of law 7 of all defenses in
favar of the persons receiving such pay-
ment except 5. his claim for greater
cotnpersation. Any amount 8o paid to any
paty shall be credieed wpon v the
judgment 77 in the eminent dotnain
ceeding.

(hy Any amount withdrawrn by any
party i excess oi the amownt to which he
18 entitled as finally determined in the =
enunens domain pmceﬁn&:rhaﬂ be ..
paid to the party entit eto together
with lagal interest thereon from the date
of its withdrawal, and the conrt in which
the .7 eminest domain proceeding is

' all in strike=out

T type

Section 1268.01) of Title 7.1 of Part 3 -o:f.‘ the Code of Civil Procsdure,
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The disposition of the various provisions of Sesction 1243.7 iz indicated

below,
Section 1243.7 Reccmmended Legislation
Subdivision {a) - first sentence -----e-- 1268.04
- second sentence ----w-- 1268,05(a)
Subdivision (b) =--~reeemem s 1268.06
Subdivision {c) - first sentence ---eou-- 1268.04
~ second sentence ----.-- 1268, 0L
1268,05(b)
Subdivision (d) --w--ssw-comommemmemaooo 1268.05({ ¢}
Sub@ivision (e) —---c=-mmmummmmemmees 1268.05({d)}
Subdivision (£} ~ommmrm e 1268.05(e)
Subdivigion (g) =---=-oecmommmmeeo o 1268.07
Bubdivision (h) ==--memmeao ool 1268.08
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th:&%d () Inanymzignt:ehichthe

intiff {s not in possession o praper-
ty sobght to be condemned, the plaintiff
weay, at any time after trial and judpment
;nbdtemd or mn:tdmfft an appeal from the

dgment er payment into court
. for the defeadant - .° of the full

- amount of the judgment . ~ and such

further sum as may be required by the
court ag a fund to pay any further dam.
ages :gtd costs e%at may be ﬁcwe;ed in
o the proceeding, | apply ex parte
fprmndunu&oﬁﬁnﬁkmukepm

ust durin pendency
and dnﬁnalnm%tmofthc
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_ possession
the property which date, unless the plai
uf & later date, shafl be 10
after the date of the order.

{c} At least 10 days prior 1o the time
ion is taken, the plaintiff shall serve

increase or &
the plaintiff i cequired to pay into court
sy a further sum pursuany to this section,
{e) The plaintiff shall not be held to
ha;eaam_w waived the s
ap judgment into
court the amount of theb'ygmm%mtl
such further sum as may be required by
the court and taking possession of the
Property pussuant 1o section.
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(f) The defendant, who is entitled to
the money paid into coert for him upon
any judgment, shall be entitled-to demand
and receive the - -~ full amount of the
judgment st any time theréafter upon ob-
taining an order therefor from the court.
. . ‘The court, or & judge thereof, upon
application . by such defendant, -
shall order ana direct rhat the money so
paid into court for him be deliversd to him
vpon his filing 2 satisfaction of the judg-
ment, or upon his filing a receipt therefor,
and an sbandonment of all defenses to the
action -ar proceeding, except as to the
amount of damages that he may be entitled
to in eahqﬂeven: that a md:f::r!sdm:. is
grant yment t6 2 an
aforesaid, shf!.ilbe held to be an abandon-
ment by such defendant of all defenses
interpased by him, excepting his claim for

ter compensation. .

4., {g) Any amount withdeawn |
any party in excess of the amount to w
hehmﬁthduﬁnaﬂydﬂumb:nm
eminent domain peocesding i
without interest to the party entitled there-
to, and the court in which the sminent

agsinst such party.

)} The payment of the money into -

court, as hereinbefore provided for, shail
net discharge the fglsi.ntif from liability to
keep the said fund full and without
diminution; but such money ahall be and
remain, as to all accidents, defalcations, or
other contingenciea (as between the parties
to the proceedings), at the ritk of the
plaintiff, and shall so remain until the
amount of the compensation or damages is
finally settled by judicial determination,
and until the court awards the money, or
such part thereof 33 shall be determined
upon, to the defendant, and until he is
authorized or required by rule of court
to take it. If, for any reason, the money
shall at any time ‘be lost, or otherwise
abstracted or withdrawn, through no faglt
of the defendant, the court shall require
the plaintiff to make and keep the sum
: at all times until the litigation is

Ity brought to un 2nd, and until paid
over or made payable to the defendant by
order of gourt, as above provided -« The
court ... shall order the money to be

J in s
Sall trike=out
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ooty . T the court orders deposit
i the Sratz Freamey, it ahall be the duty
of the State Treasurer to receive alf such
moneye, duly receipt for, and to safely
keep the same in .., the Condemnation
Deposits Fund, which fund is hereby cre.
ated in the State Treasury and for such
duty he shall be Hable to the plaintiff apon’
his official bond. Mowey in the Condemna®

- tion Deposits Fund may be invested and

reinvested in wny securities described m-
“ Section 16430, - Government
Code, or deposited in banks as provided
in’ Chapter 4 (commiencing with Section
16500) of Part 2 of Division 4 of Thie 2,
Government Code, The Pocled Money In-
vestment Board shall designate at least once
a month the amount of money available in
the fund ior&invesunmt ;:ds:;mlm:ef
deposit in bank accounts, e
investment or deposit and shall mmge
the investment or depoasit that
funds wi!lofbe avai!ablzrfior ! dimmedgr
payment of eny court order or decres. Im.
mﬂﬁ-:;e:r after such designation the ‘Treas-
urer shall invest or make deposits in bank
sccounts in scoordance with the designe.
tions. '
(i) For the purposes of this section, s
written detesunation sé by a majocicy
of the meishers of the " Money In.
vestment Board shall be deemed to be the
determination ¢f the board. Members may
suthorize deputies to act for them for the
purpose of making determinations under
this section.

(i) Interest earned and other increment
detived from ti;:es:mmu or gpmiu murf
pursuant 1o this section, a ﬂ:mn
money in the State Freasury, shall be de-
posited in the Condemnation Deposits
Fond, After Gest deduciing therefrom ex-
penses incurred by the Treasurer in taking
and making delivery of bonds or other
securities under ihis section, the State
Controller shall apportion as of June 30th
and December 31st of gtach year the yes
mainder of such intevest earned or incre-

for which an t is an
amomnt directly ate to the total
deposits in the fund and the leogth of

time sech deposits remained therein, The
Siate Tressurer shall pay ot - the
money, .~ deposited by & plaintiff in such
manner and at guch times as the court
oz a fudge chereof may, by order or decres,
direct.

(k) In all cases where 3 new tral
has heen granted upon the application of
the defendant, and he has fafled upon such
trial to obtain greater compensation than
was allowed him upon the first trial, the
mstsa:'wchnewtﬁdahl!lbgm::i

against higlo T O iR

T
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Comment, The disposition of the provisions of Section 1954 is

indicated below.

Section 1954

Recommended Legislation

Subdivision (&) =---m-=cammaaoo 1270,01
Subdivision (b) =--e-memmemmmeaaa o 1270,02
Subdivision (o) ---cmmmmmmmme e 1270.03
Subdivision (@) ------memcmmmece i 1270.04
Subdivision (e} «---m-mmvmcmomee o 1270.,06
Subdivision {f) ----vmmmmmem e 1270.05
Subdivision (g) ==--~=-=memmmmmeee s 1270.07
Subdivision (h) - first three sentences - 1270.08
- remainder -----c--euoan Govermment Code

Subdivisions (i) and (j)

Subdivision (k)

§§ 16425-16hL27

________________ Govermment Code

§§ 16425-16427

......................... 1257(b}
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SEC. 14, This act shall become operative only if Senate
Constitutional Amendment No. of the 1967 Regular Session
of the Legisleture is approved by the vote of the electors, and

in such case this act shall become operative on Jarmuary 1, 1969.

Comment. There is some doubt whether the right to take possession
of property prior to judgment can be extended to persons and for purpcses
not listed in Section 1%, Article I, of the California Constitution. The
Constitutional Amendment referred to in Section 14 of this act would make
it clear that the Legislature may by statute extend this right to addi-
tional persons and for additional purposes. The recommended legislation

would become effective only if the recommended Constitutional Amendment

is adopted by the pecple.
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PARALLEL TABLES

TABLE I

EXISTING SECTIONS TO PRCOPOSED LEGISIATION

Code of Civil Procedure

Exieting Sectilon

o e A P e b g T A N e

1243.5
Subdivision (a) - first sentence

- gecond sentence

third sentence

Subdivision (b) - first sentence

= gecond serntence
Subdivision (¢} er-m=—c—cmemuuan-
Subdivision (d) w---emcmmccmemans

e S e G A A

Subdivision {a) - first sentence

- second sentence

S e A B W e

Subdivision (b}
Subdivision (¢) - first sentence
- second sentence
Subdivision (d) w-=—-ecoccomeamaa-.
Subdivision (e) =wec-mccccmcucaaa
Subdivision (f) w==ee-sccmecmacnn
Subdivision (g)

A B e el v

Subdivision (h)

A k-

Proposed Legislation .

1269.01(a }
1269.02{a)
1269.03(a)

1268.01(a)

1268,01(c)

1269.01(b), 1269.02(v)}, 1269.03(b)
1269.01{b), 1269.02(b), 1269.03(d)
1269.01{c), 1269.02{c), 1269.03(e)
1269.04

1268.02

1268.09

1269.07

1268.10, 1270.08

1268.04

1268.05(a)

1268.06

1268.04

1268.0k, 1268.05(b)
1268.05(c)
1268.05(4)
1268.05{e)

1268,07

1268.08




Code of Civil Procedure

Existing Section Proposed Legislation
1249 ~ea-- AMENDED -
1249.1 --- AMENDED v e
1254

Subdivision (&) ===e-cmeceamncaa-n 1270.01
Subdivision (b) =--e-c-eee-mnaunn 1270.02
Subdivision (¢) =mcmmecccrnewraa 1270.03
Subdivigion (@) ~weveswmommaaaaa- 1270.04
Subdivision (&) =-=mrm--ea-—aaaaa- 1270.06
Subdivision (f) ~--meemmmmmmemeew 1270.05
Subdivieion (g) ==wverucamcmanana 1270.07

Subdivision {(h)} - first three
sentences --- 1268.10, 1270.08

- remaindetr —---- Govermment Code
16425, 16426{a)

Subdivision (1) ==m=-ewe-cmconams Government Code
12426(1b)
Subdivision (Jj) =--—-c--m-c-wcmaa. Government Code
16427
Subdivision (k) 1257(b)
12558 ---- AMENDED “ e
1255b ~--- AMERDED .o
1257 =~=m- AMERDED -
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PARALLEL TABLES

TABLE II
PROPOSED LEGISLATION TO EXISTING SECTIONS

Ccde of (ivil Procedure

Propoged Legislation Existing Section
1249 =~e-- AMENDED s
1249.1 --- AMENDED .

12558 ==--- AMENDED .
1255b ==-= AMENDED .
1257 —w=ew AMENDED .
1268.01
Subdivision (8) =wm-eocacmmanaaa- 1243.5(a)
Sub@ivision {b) ~-meeccmmcmcc . New
Subdivision (¢) ~-emremmmacccaaoo 1243.5{a)
Subdivision (d) =----—--cmmcemmau Hew
126802 mmmemccomeo e 1243.5(a)
126803 ~-memmmmm e New
1268.ch
First sentence -~----reemccceccaas 1243.7(a)
Second sentence ~------cecaiomas 1243.7(c)
1268.05
Subdivision (&) =weeecsnocccmeaana 1243.7{a)
Subdivision (b) ~-ewe-mcawancaaa. 1243.7(e)
Subdivision (¢) w-=ceccmmmmmccuan 1243.7(4a)
Subdivision {d) —--=vcacccamamaaa- 1243.7(e)
Subdivision {e) we-ocommmommeoao 1243.7(f)
1268.06 - - o 1243.7(Db)




Code of (ivil Procedure

C Proposed leglslation Exlsting Section
126B.07 ==m=mmmamemmmmmmmeeeeeee 1243.7(g)
1268.08 --cmememmemmo e eae 1243.7(h)
| 1268.09 =meememcm e aee e 1243.5(e)
‘ 1268.10 ~---cm=-=mmmmmmmmmm— e 1243.6, 1254(h)
126901 w-=-emcememmm e 1243.Y4, 1243.5(a), (b)
1269.02 e-re-ccmmmmecc e emacn—anna New
1269.03 =---ec-mmmcccmccanecncanan New
126908 wsmmamcmm i e e—e 1243.5(¢)
1269.05 w-vw--msmememmmmm——————a e New
1269.06 ~v-mevemmmrmmma e New
1269.07 —----=-=—mmemeemom—eaaoaaee 1243.5(¢)
1270.01 wve-mmonm-- e 1254(a)
C 1270.02 =<mmrmecmcmemmmem——memam - 1254(b)
1270.03 =-==cmm--rmscsommmma———a—an 1254(c}
1270.0k «-m-nmwemman-m cmmm - 1254{a)
1270.05 mem--m=mmmmmmame—aconoo—o—— 1254(f)
B P (o T R 1254{e)
1270.07 =====m=mm=mm=commosons e 1254(g)
1270,08 =-mwmmemmemmemmaseee e 1243.6, 1254(h)
Government Code
16U25 —me-cmcmmmcummeman e ooe e 1254(h), Code of Civil Procedure
16426
Subdivision {8) -wmeeremcecc—amas 1254{h}, Code of Civil Procedure
Subdivision (b) =vee-ccmcemcemenn 1254(1), Code of Civil Procedure
C 16U27 wememmemmmsam e m oo 1254()), Code of Civil Procedure i
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Meno 66.14 IXHIBIT IV

THOMAS G. BaceoT
ATTORNEY AT LAW
E50 SOUTH FLOWER STREZEEY
LOS ANGELES, CALIFORNIA G0017
TELUPHONE &G26-545)

February 22, 1966

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Gentlemen:

This is in response to your letter of December 22, 1965
asking for recommendations in the field of condemnation
law. ,

I submit herewith a recommendation with respect to the
date of value question. The enclosure indicates a
proposed amendment to the section and the arguments in
favor of the proposed amendment. 1 have been thinking
about this questicon for a long time and have had con-
siderable actual experience with the question.

The arguments are in brief form only, and I would be
glad to enlarge upon the same if the Commission should
S0 request.

Very truly vours,

THOMAS G. BAGGOT

TGB/hp
Enclosure
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PROPOSED AMENDMENT TO CODE OF CIVIL PROCEDURE, SECTION 1249

it iz proposed that Code of Civil Procedure,

Section 124%, be amended so as to read as follows:

For the purpose cf assessing compensation and
damages the right thereto shall be deemed to have accrued
at the date inizislly set for trial and its actual value
at that date shall be the measure of compensation for all
property to be actually taken, and the basis of damages
to property not actually taken but Iinjuriously affected, in
all cases where such damapes are allowed as provided in
Section 1248; provided, that if trialis continued upon the
motion of a party to the proceeding the date of value shall
be, at the option of the opposing party, either the date then
set for trial or the date to which trial is continved., If
trial is continued upon motion of the court, the date of
value shall be, at the option of the defendant, the date
then set for trial or the date to which triagl is continued,
In either case, said option shall be exercised by serving
upon the opposing party and filing a notice stating the date
of valuation elected. Said notice shall be served and filed
at any time within ten (10) days after the court's order
granting the continuance., A failure to exercise said option
as hereinabove provided shall be deemed to be an election of
the date to which trial is continued as the date of value.
No improvements put upon the property subsequent to the date
of the service of summons shall be included in the assessment

of compensation for damages.



ARGUMENT 13 FAVOR OF ABOVE AMENDMENT

The major effect of this amendment would be to change
the date of value in eminent domain proceedings from the date
of issguance of summons to the dste of trizl. The amendment
would accomplish thuis while still retaining provisions that
would prevent a party from improving his position by his own
delay, whether the market be rising or fallinga.

There are at least four good reasons for this
amendment, to wit:

1. It would provide for valuation in eminent domain
proceedings at current prices in keeping with the real estate
market in general where  properties are bought and sold at
current prices rather than, as under the existing CCP 1249,
as of a price level existing approximately 8 to 12 months
prior to trial., This is both fair and realistic whether
the market be rising, falling or remaining static,

2. It would facilitate the trial of eminent domain
proceedings, particularly when tried to a jury in that the

trier af'fact would not be required to perform the mental
gymnastic-feat of projecting his thinking backward for a
period of & to 12 months. |

3. It would eliminate the frequently occurring and
troublesome question of who caused a delay in the trial of an
eminent domain proceeding, which exists under the present form
of CCP 1249,

4, Tt would eliminate the apomalous and unfair
situation where, on a falling market, (a) the condemnce by_'
his own delay can secure a higher price for his propertyféﬁ&flts
market value at date of trial and (b) the condemnor by delaying
can acquire the property at a lower price. See People Vs,

Murata, 55 C2d 1, footnote pages 5 and 6.

o



