
#36(L) 3/25/66 

Memorandum 66-14 

Subject: Study 36(t) - Condemnation Law aad Procedure (Pos.eseion Prior 
to Final Judsment and Related Problems) 

Attached to this memorandum are a proposed conetltutienal aaendment 

(Exhibit II--yellow) and drafts of legislation (Exhibit IIt--white). 

These have be.n prepared in general accordance with the discussion and 

coni ide rat ion of this topic at the Cammie.ion's meeting in San Francisco 

on February 24-26, 1966. The extensive ccmments to each lIection of the 

legislation explain the intended effect, a8 well all the change made in 

existing law. 

'DIE CONSTlTU'l'IONAL AMENllMENT 

At the February 1966 meeting, the C~.sion determined that Article I, 

Section 14, of the California Constitution should be amended to ~ower the 

Legislature by statute to extend the right .f immediate possesllion to all 

condemnors and to takings for all purpelles, provided just caupensation be 

first paid or depollited. The Commission further determined t. retain the 

existing constitutional grant of the right of immediate possession to public 

entities for right of way and for reservOir purposes, clarifying eDly itl 

application in terms of the public entities encaupassed and speoifying that 

the procedures may be prescribed by legislation, The proposed constitutienal 

amendment (Exhibit II--yellow) is designed to carry out these decisions. 

In the proposed constitutional amendment, the confusing oontent of 

Section 14 has been reduced to five propositions, as follows, 
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Subdivision (a). This olause (limiting takings to those for "public 

use", assuring "just compensation" to the property owner, and providing for 

jury trial) has been retained without change. The requirement that 

compensation have "first been paid to, or paid into court for, the owner" 

has been retained notwithstanding the following explicit provisions as to 

"imnediate possession." The requirement is not inconsistent with those 

provisions and is the source of certain constitutional doctrines tbat have 

nothing to do with possession prior to Judgment. 

Subdivision (5). This clause states, in simplified form, the eXisting 

constitutional authorization for immediate possession in right of way and 

reservoir cases. The existing confusing categorization of public entities 

has been restated by language intended to encompass all governmental 

agencies. California Supreme Court decisions seem to indicate that this 

is the appropriate construction of the existing language, although the matter 

is not clear. Moreover, the Commission was advised that public entities, 

such as school districts and rapid transit districts, exercise the right 

of immediate possession for right of way. 

Subdivision (c). This clause states the essence of the 1961 

recommendation of the CommiSSion, but it ie appropriately restricted to all 

proceedings other than those governed by the preceding clause. 

Subdivision (d). This clause makes explicit the requirement that, 

before possession or use of the property is taken, just co~enBation be 

deposited subject to total withdrawal by the property owner. As pointed 

out in the research study (P~ssession Prior to Final Judgment in California 

Condemnation Procedure, 2/17/66 at page 21), there are substantial reasons 

for believing that the requirement of this clause is the eesenee of the 

-2-



existing content of Section 14 of Article I. In short, the most probable 

view of the California Supreme Court would be that, so long as probable 

just compensation is made ~ediately available to the property owner, 

and a preliminary determination is made of other issues, jury assessment 

of compensation is not a necessary condition precedent to the taking of 

possession. However that may be, the entangled skein of judicial decisions 

(and amendments to this section and to the Code of Civil Procedure) cannot 

be clarified without a comprehensive revision of the section. 

Subdivision (e). This provision for the exercise of eminent domain 

tor logging or lumbering purposes was added to the section in 1911 and has 

never been judizially construed or applied. Its apparent purpose was to 

preclude any holding by the California Supreme Court that such takings might 

not be for a "public use." The view of the Pu lic Utilities COIlI!lission that 

the provision is no longer necessary (see Exhibit V--buff) appears to be 

correct, and it is recommended that it be deleted. 

Not the least of the benefits to be derived fram the amendment would be 

the restoration of clarity, order, and readability. In view of the content 

suggested for Section 14, the amendment could be substantially justified as 

a clarification and updating of the Constitutional provision on eminent domain. 

In addition to clarifying the matter of possession, the amendment would 

remove a cloud from the subject of "benefits" in California condemnation. The 

language seems to require, in takings other than those by the named govern

mental entities, that "full compensation" be made "irrespective of any 

benefits from any improvement proposed." However, in an early decision the 

California Supreme Court held that distinctions between condemnors for such 

purposes would be inconsistent with the equal protection clause of the 14th 

Amendment. The court accordinaly construed the language to refer only to 

-3-



"general" benefits that are not offset in any case. (Beveridge v. Lewis, 

137 Cal. 619, 70 Pac. 1083 (1902». Accordingly, Code of Civil Procedure 

Section 1248 has uniformly been construed as maintaining this distinction 

between "special" and "general" benefits, and permitting the offsetting of 

the former, but not the latter. The benefit of the amendment would lie in 

removing the constitlltional pall fr:JID this subject, and leaving the matter 

to the Legislature. 

Similarly, deletion of the detail on immediate possession procedure 

from the section is desirable in that the Constitutional statement of such 

detail conceivably could be held to preclude further legislation on the 

subject. 

THE PROPOSED LEG ISLAT lON 

Generally 

The draft of proposed legislation (Iilxhibit lII--white) is prepared 

in bill form, together with the necessary repeals, although it is recognized 

that the content might eventually appear in a cccprehensive statute. 

Disposition has been made of all eXisting sections dealing with deposits, 

immediate possession, and possession after judgment. Tables showing the 

disposition of existing sections and the source of new sections have been 

placed at the end of the draft. 

The drafts consist of a neH Title 7.1 of Part 3 of the Code of Civil 

Procedure; amendments to five existing sections of the Code of Civil 

Procedure; and the addition of a neH article to the Government Code. 

Title 7.1 will be available after January 1, 1967, as the cJntent of that 

title (evidence in eminent domain proceedings) is superseded by Sections 

810-822 of the Evidence Code. 
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Most, if not all, of the ideas embodied in the legislation have been 

discussed in previous CJmmission meetings. Existing practice generally 

has been retained. An effort has been made, however, to solve certain 

problems of both condemnors and condemnees that inhere in the timing of 

the condemnation process. 

Deposit of Probable Just Compensation (Chapter 1 of Title 7.1) 

Existing practice with respect to deposits has been retained, but the 

provisions have been broadened to permit deposit Nithout regard to the 

taking of possessicln prior to final order. The deposit pro-listons have been 

taken out of the context of the possession sections and placed in a separate 

chapter (see pages 1-13, Exhibit III--white). As explained in the comments 

to proposed Section 1268.01, the principal incentive to the condemnor to 

make such a deposit is to establish an earlier date of valuation (discussed 

hereinafter). Deposit is also made a means of avoiding the payment of 

interest; Code of Civil Procedure Section l255b has been amended to preclude 

the accrual of interest if deposits are made for each separate interest in 

the property. 

Immediate Possession 

The existing stat.utory pattern has been revised considerably. In 

general, three distinct provisions have been made, as follows: 

(1) Existing provisions and practice have been retained for all 

30vernmental entities when condemning for (a) rights of way, or (b) lands 

for reservoir purposes. (See proposed Section 1269.01, page 17 of Exhibit 

III--white). This section implements subdivision (b) of the proposed 

constitutional amendment. 

(2) Immediate possession by ex parte order has also been made available 

to all public entities whose resolution is "conclusive evidence" of "public 
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necessity," "hatever the purpose of the acquisition. The comment to 

proposed Section 1269.02 sets forth an exhaustive list of entitles whose 

resolutions have that effect. The statutory pattern CD public necessity is 

not altogether satisfactory for purposes of classification. There are 

certain overlapping and inconsistent statutory provisions on the subject. 

These problems are dealt with in our unfinished study on the right to take, and 

any problems in connection with this secti~n will be resolved in the 

comprehensive statute submitted in 1969. For present purposes, it may be 

assumed that the entities named in the cmDment comprise all condemnors who 

take possession pursuant to the proposed section, and that all other condemnors 

are omitted. 

The only substantial differences betHeen immediate possession under 

this section and the preceding section are contained in subdivisions (d) .. 

(e) and (f) on page 16. In keeping with the Commission's recommendations 

of 1961, the property owner is given an opportunity to contest an order 

obtained under this section. Further, an appeal (with discretionary stay) 

is provided with respect to the order. As the condemnee is given a clear 

opportunity to contest the order for possession, his failure to do so is 

made a waiver of any issues as to the condemnor's right to acquire the 

property. The general, and desirable, effect is to produce a final, rather 

than merely preliminary, determination of such issues. 

(3) Immediate possession by a noticed motion procedure has been 

provided for all public entities (including those whose resolution is not 

conclusive of public necessity), and for public utilities and common 

carriers when the necessity for their taking is evidenced by a certificate 

of convenience and necessity. Proposed Section 1269.03 has been adapted 
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from the immediate possession provisions existing in a n~ber of states in 

which immediate possession is obtained only by noticed motion. The 

condemnor is required to ShOH a need for immediate possession and the absence 

of any overriding hardship to the owner. See subdivision (b}(5) and (d}(2). 

As in the preceding section, the determination of issues . other than just 

compensation is made final and appealable. See subdivision (,). 

Notice to Occupant of Home, Farm of Business 

A provision has been added to require that the occupant of a home, 

farm, or business be given 90 days notice before being required to move. 

See proposed Section 1269.05. The provision conforms to proposed Federal 

legislation, except that the Federal period of 180 days has been reduced to 

90. The requirement has not been woven into the procedure for obtaining 

orders of possession, and has not been made a circumstance invalidating any 

order of possession. Emergency situations conceivably might arise justifying 

the enforcement of an order for possession without such notice, and provision 

has been made for reduction of the period to three days (as in the case of 

orders for possession in right-of-way and reservoir cases). 

Exhibit I--pink (news item) lends considerable support to a requirement 

of more than three days' notice in cases in the usual case in which the order 

of immediate possession is non authorized by Section 14, Article I, of the 

California Constitution. This news item indicates that the Department of 

\'iater Resources is not the only agency that teires possession with little 

notice to occupants. 

Requirement that the Condemnor Deposit Compensation 

Proposed Section 1269.06 of the draft allo~ls a motion to the property 

owner to compel the condemnor to deposit probable just compensation if the 
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cClndemnor has not done so ,Ii thin 30 days of the filing of the complaint. 

The sectiCln is similar tCl Section 407b of the Pennsylvania Eminent Domain 

Code and to proposed legislati8n pending in Clther states. 

An exception has been made sufficiently broad t8 encompass all situations 

in which the State or other public entity does not have funds to make such 

a deposit. The exception "Cluld include cases in which funds are not 

available because of the necessity of selling bonds, collecting assesmnents, 

or obtaining an appropriation. 

PClssible objectiClns to the section w8uld not appear to be sUbstantial. 

The filing of the proceeding necessarily fol101IS mature deliberation of tha·:; 

step. If the effect of the secti8n is t8 require even more thorough considera

tiCln, that effect w8uld not appear to be undesirable. Further, the 

incentives provided by savings in interest and earlier dates of valuation 

should obviate any widespread resort to the procedure prClvided by the 

section. 

Possession after Judgment or Pending Appeal 

Existing provisions and practice have been retained and restated in 

convenient form. Unfortunately, it is not practicable to make one uniform 

provision for taking of possession prior to final order. After entry of 

judgment, although the judgment may be set aside or reversed, the appropriate 

deposit is determined and all issues have been at least tentatively determined. 

Also, there may be some merit in perpetuating the general distinction in 

cotUllon understanding between "immediate possession" and ,possessiCln following 

the interlocutory judgment. 

Date Clf Valuation 

T'1e most important amendment tCl other sectiClns is made in CClde of Civil 

PrClcedure SectiCln 1249, which prescribes the date of valuation. FClur changes 

have been made, as follows: 
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(1) The basic date of valu3tion has been changed from issuance of 

summons to date of trial, and the al ternati ve date (date of trial if the 

issue is not tried within one year) .has been eliminated. This change, 

hOlo/ever, is to be taken in connection with subdivision (d) of the proposed 

sectbn (see page 35) lolhich provides that if e deposit is made, the date 

of valua'i;ion is the date on which notice of such 'deposit is given. C:mvincing 

support for the change is contained in Exhibit IV--green, and in the letters 

attached as exhibits to the previous memorandum on this subject. 

(2) In subdivision (b), a detailed but relatively minor provision has 

been made for situations in IVhicll the date initially set for trial is 

continued. Such a provision is necessary to prevent one party Or the other 

from obtoining continuances to alter the date of valuation. The provision 

also eliminates the vexin3 problem under existing practice of determining 

l;hen "'delay is caused by the defendant." Subdivision (el also resolves 

the question determined, under existing practice, in People v. Murata, 

55 Cal.2d 1,357 P.2d 833 (1960). 

(3) As an alternative to the date of trial as the date of valuation, 

the plaintiff is permitted to establish an earlier date simply by making a 

deposit of probable just compensation. See subdivision (d). The purpose 

of this alternate date, of course, is to further the policy of making at 

least a substantial portion of the compensation available to property owners 

on the commencement of proceedings. The subdivision permits a single 

deposit (irrespective of any division of interests in the property), and, 

by reference to other sections, permits notice of the deposit to be given 

by mail in all situati::>ns in llh ich service of the SUllilllons has previously 

been made. 
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(4) The pervasive problem of diminution in value, because of the 

imminence of the taking, prior to the date of valuation is dealt with in 

subdivision (f). This manner of protecting the property o,mer (i.e., 

disregarding the change in value in determining "fair market value") is 

the proposed Federal solution and has been adopted in virtually all the 

substantial revi sions of eminent domain law in the other states. The 

Commissicln has previously adopted this approach in its October 1965 meeting. 

The subdivision would also clarify a vexing uncertainty under existing 

California .decisional law. Although the several appellate decisions diverge 

widely, it is at least arguable that the subdivision merely obtains the 

result of the more thoroughly considered decisions. See the C~ent to 

Section 1249. 

It is recognized thae these chanGes to Code of Civil Pncedure Section 

1249 are not a wholly satisfyir.g solution to all problems that arise from 

the fact that a proceeding in eminent domain cannot be made a simple exchange 

of property for money, as in the situation of Hilling sellers and buyers. 

The changes should, hOlrever, do a great deal to alleviate hardships of 

property owners inhering in (i) the sometimes protracted period between 

first knowledge of the impending public improvement and the commencement of 

the proceeding, and (ii) the substantial and other'lise unavoidable delay in 

receiving payment followinG commencement of the proceedings. 

Abandonment of Proceedings 

Section 1255a of the Code of Civil Procedure has been amended, but 

basically the privilege of the condemnor to abandon proceedings has not been 

changed. The condemnor may still abandon any proceeding, even though 

possessicm has been taken prior to final order. However, the equitable 

principle stated in subdivision (b) would appear to apply to virtually all 

instances in which possessi~n has been taken. Further, as to cases in which 

a deposit has been withdrawn, C~lifornia law has never made any provision for 
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recovery in the event of abandonment. The b:>nding and repayment provisions, 

by their terms, apply only to erroneous payment or overpayment. 

Essentially, the change t:J Section 1255a pr:>vides a uniform rule for 

(1) attorney's fees, and (2) all other expenses including appraisal fees, and 

eliminates the unjust provisi:Jn that such other expenses are not recoverable 

if the action is dismissed 40 days or more prior to trial. 

Payment of interest 

Code of Civil P'~cedure Secti~n 1255b, which deals with interest in 

eminent d~main cases, has been amended in ~ne minor and one major respect. 

Subdi vision (b) has been changed merely to clarify the rule applicable to 

situations in which the condemnee remains in possession after interest is 

running. 

Paragraph (5) has been added to subdivision (c) to preclude interest 

after the condemnor makes separJte deposits for each. interest in the property. 

T:'is change is in keeping with the general provision made for deposits in 

Chapter I of the proposed legislation. Essentially, the pr·:Jvisi:>n eliminates 

the option of the condemnee in irr®ediate possession cases to leave the 

deposit and draw 7% interest. The change will obviously be of substantial 

benefit to the tax-paying public, and will c~nform California practice to a 

Federal requirement applicable ta highway funds. The provision has no 

application, however, in situa·Gions in which possession is not taken prior to 

entry of judgment, as interest does not accrue in such cases until such 

entry. The subdivision therefore does not abviate the need for the mentioned 

provisions (1) fixing an earlier date of valuation in cases in which a 

deposit is made, or (2) requiring the condemnor ta make a deposit on motion 

of the defendant in certain situations. 
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Various other amendments, repeals, and changes have been made in the 

interest of clarity and statutory arrangement. They do not effect any 

sUbstantive change in existinG lau. 

R'spectflllly submitted, 

Clarence B. Taylor 
Special CJndernnation Counsel 

-12-
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EXHIBIT III 

TITLE 7.1. DEPOSIT OF PROBlUlLE JUST COMPENSATION PRIOR TO Jl.lDGMENT; 

OBTAINING POSSESSION PRIOR TO FINAL JUDGMENT 

CHAPTER 1. DEPOSIT OF PROBlUlLE JUST COMPENSATION PRIOR TO 
JUDGMENT 

1268.01. Order determining amount of probable just 
compensation 

1268.02. Increase or decrease in amount of deposit 

1268.03. Service of notice of deposit 

1268.04. Al'Pl1cation for withdrawal of deposit 

1268.05. Withdrawal of deposit 

1268.06. Security when amount in excess of original·' 

3 

:4 

6 

7 

8 

9 

deposit withdrawn 12 

1268.07. Withdrawal a waiver of all defenses except 
claim to greater compensation 14 

1268.08. Repayment of amount of excess withdrawal 15 

1268.09. Amount. of deposit or withdrawal indamissib1e 
in evidence 16 

1268.10. Del'osit in State Treasury unless otherwise .re-
quired 17 

CHAPTER 2. POSSESSION PRIOR TO JUDGMENT 18 

1269.01. Possession by public entity for right of way 
or reservoir 18 

1269.02. Possession wheze plaintiff's detercination of 
necessity is conclusive 20 

1269.03. Possession in other cases 28 

1269.04. Service of the order for possession 33 

1269.05. Notice to occupants 35 
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1269.06. Deposit and possession on motion of defendant 37 

1269.07. Right of plaintiff to appeal from judgment not 41 
waived 

CHAPTER 3. POSSESSION AFTER JUDGMENT OR FENDING APFEAL 42 

1270.01. Application for order to take possession after 
Judgment or pending appeal 112 

1270.02. Order for possession 43 

1270.03. Service of order 44 

1270.04. Increase or decrease in amount of deposit 45 

1270.05. Withdrawal of deposit 46 

1270.06. Taking possession does not waive right of appeal 47 

1270.07. Repayment of amount of excess withdrawal 48 

1270.08. Deposit in state Treasury unless otherwise 
required 49 

J\MENIMENTS 

C.C.P. § 1249. Date of valuation 

C.C.P. § 1249.1- Risk of loss 

c.c.p. § 12558· Are.ndonment 

C.C.P. § 1255b. Interest 

C.C.P. § 1257. New trial and appeal 

ADDED SECTIONS (GOVERNMENT CODE) 

ARTICLE 9. CONDEMNATION DEPOSITS FUND 

16425. Condemnation Deposits FUnd 

16426. Investment of fund 

16427. Apportionment and disbursement of fund 
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REPEALS 66 

c.c.p. § 1243.4. By whom and for what purposes iIllmediate 
possession may be taken 66 

C.C.P. § 1243.5. Order of immediate possession 67 

C.C.P. § 1243.6. Deposit in State Treasury unless otherwise 
directed 70 
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OPERATIVE DATE 79 

TABLES 
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II - Proposed Legislation to Existing Sections 
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An act to amend Sections 1249, 1249.1, 1255a, 12551), and 1257 of, to add 

Title 7.1 (COIIIIIIencing with Section 1268.01) to Part 3 of, and repl 

Title 7.1 (commencing with Section 1268) of Part 3, and Sections 

1243.4, 1243.5, 1243.6, 1243.7, and 1254 of the Code of CivU Pro

cedure, and to add Article 9 (cOlJlllencing with Section 16425) to 

Chapter 2 of Part 2 of Division 4 of Title 2 of the Government Code, 

relating to eminent domain. 

'!he people of the Stste of california do eIl8ct as 1'ollows: 

SEmON 1. Title 7.1 ( commencing with Section 1268) 01' Part 3 

01' the Code 01' CivU Procedure is repealed. 

Comment. Title 7.1 (colllll!encing with Section 1268) was added to Part 3 

of the Code 01' CivU Procedure by Chapter ll51, § 1, 01' the Statutes 01' 

1965. Section 7 01' that chapter provides that the title is repealed on the 

ei'fecti~e date 01' the Evidence Code. The Evidence Code becomes e1'1'ective 

January 1, 1967, and Seotions 810-822 of that code, pertsining to evidence 

in eminent domain proceedings, supersede the content of this title. '!he 

title, and included section numbers, are superseded by a new Title 7.1, 

dealing with depoSits and pOssession. in eminent domain proaeeOings. 
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SEC. 2. Title 7.1 (commencing with Setltion 1268.01) is added 

to Part 3 of tbe Code of Civil Procedure, to read: 

TITLE 7.1. DEPOSIT OF PRO:BABLE JUST CCMPENSATION PRItm fO JUIXlMEDTJ 

OBTAINING POSSESSION PRIOR TO FINAL JUlXlMENT 

Comment. This title consists of three chapters: 

Chapter 1 (commencing with Section 1268.01), which relates to the 

deposit of the probable just compensation which will be made for the taking 

of the property and any damages incident thereto. (IJhis chapter restates 

the substance of Code of Civil Procedure Sections 1243.6 and 1243.7 and the 

portions of Section 1243.5 that relate to the deposit and withdrawal of 

probable just compensation.) 

Chapter 2 (cOl!llllencing with Section 1269.01). which relates to the order 

for possession prior to judgment. (This chapter supersedes the provisions 

of COde of Civil Procedure Section 1243.4 and the Jortions of Code of Civil 

Procedure Section 1243.5 that relate to the order for possession prior to 

judgment. ) 

Chapter 3 (commencing with Section 1270.01), which relates to the order 

for possession after judgment or pending appeal. (This chapter supersedes 

the portions of Code of CivU Procedure Section 1954 wh1ch relate to the 

order tor possession atter jude:znent OX' pend1Jlg appeal.) 



CHAPTER 1. DEPOSIT OF PROBABLE JUST COMPENSATION PRIOR TO JUDGMENT 

Comment. The condemnor may deposit the probable just compensation 

which will be made for the taking of the property and any damage incident 

thereto at any time after issuance of summons and prior to the entry of 

judgment, whether or not possession of the property is to be taken prior 

to judgment. The deposit under this chapter has several effects: !!!.!!:, 

the deposit is a condition to obtaining an order for possession prior to 

judgment. See Sections l269.01(b), 1269.02(b), 1269.03(d)(3), 1269.06(b). 

~~cond, the date of valuation is determined in some cases by the date that 

notice of the deposit is served on all parties to the proceeding. See 

Section 1249(d}. ~, the risk of loss shifts to the condemnor when the 

defendant withdraws any portion of the amount depOSited and moves from the 

~roperty. See Section 1249.l(d}. FOurth, interest ceases to accrue, to 

the extent of the amount depOSited, on the compensation and dall!e.ges awarded 

in the proceeding on the date of withdrawal of the deposit or on the date 

notice of the deposit is served, depending on whether the condemnor makes 

a separate deposit for each divided interest in the property to be taken. 

See Section 1255b(c)(l), (5). 

The deposit in cases where possession after judgment o~ pending appeal 

is sought is not determined by Chapter 1, but is covered by Cbapter 3 

(commencing With Section 1270.01). 
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1268.01. Order determining amount of probable just compe1lllation 

1268.01. (a) In any proceeding in eminent domain, the 

plaintiff may, at any time after the issuance of summons and 

prior to the entry of judgment, apply ex parte to the court for an 

order determining the amount to be deposited as the probable just 

compensation which will be made for the taking of the property and 

any damage incident thereto. 

(b) Where there are two or more divided interests in the 

property sought to be condemned, the plaintiff may apply for an 

order as provided in subdivision (a) determining: 

(1) The total amount to be deposited as the probable just 

compensation which will be made for the tal,ing of the property and 

any damage incident thereto; or 

(2) The amount to be deposited as the probable just compensation 

which will be made for the taking of each such interest in the 

property and ,any damage incident to such interest. 

(c) The court shall determine the probable just compensation 

for the property sought to be condemned or, if requested, for each 

interest in the property sought to be condemned, and shall make an 

order determining the amount or amounts to be deposited. 

(d) Neither an application for an order determining the 

amount to be deposited for each divided interest in the property 

nor the deposit or withdraual of such depOSits has any eff'ect on 

the right of the plaintiff under Section 1246.1 to have the amount 

of the award for the property first determined as between the 

plaintiff' and all defendants claiming any interest therein. 
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Comment. This section restates and clarifies existing law. 

Subdivision (a) restates the substance of the first sentence of eode 

of Chil Procedure Section 1243.5(a) except that any condemnor, not Just those 

having the right to take possession prior to judgment, rray make a deposit. 

Subdivision (b) makes it clear that the condemnor may, in its discretion, 

make one deposit covering all interests in the property or a separate deposit 

for each divided interest in the property. If a separate deposit is made for 

each divided interest in the property, interest ceases to accrue on the date 

that notice is served as provided in Section 1268.03. See Section 1255b{c)(5). 

Subdivision (d) makes it clear that making a deposit for each separate 

interest has no effect on the right of the condemnor to have the amount of 

the award for the property first determined as between the plaintiff and 

all defendants claiming any interest therein. These subdivisions state 

what has generally been assumed to be the existing law. ~ ~ Weiler v. 

Superior Court, 188 Cal. 729, 207 Pac. 247 (1922); Marblehead land Co. v. 

Superior Court, 61 Cal. App. 777, 215 Pac. 922 (1923), both decided before 

the enactment of Code of Civil Procedure Section 1246.1 which provides 

that the condemnor is entitled to have the amount of the award for the 

property first determined as between the condemnor and all def8ldants 

claiming any interest therein. 

Subdivision (c) reCJ.uires the court to determine the amount of the 

deposit or depOSits as reCJ.uested by the condemnor. This subdivision is 

based on the second sentence of Code of Civil Procedure Section l243.5(a). 
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1268.02. Increase or decrease in amount of deposit 

1268.02. At any time after the court has made an order 

determining the amount of the deposit, the court may, upon 

motion of any party to the eminent domain proceeding, order an 

increase or a decrease in the amount of the deposit if the 

court determines that the probable just compensation is different 

fram the amount previously deposited. Prior to judgment, the 

amount of a deposit may not be reduced to an amount less than 

that already withdra,m pursuant to this chapter. 

comment; This section restates without substantive change the pro

visions of Code of Civil Procedure Section 1243.5(d) except that reference 

to the order for possession is eliminated. 
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1268.03. Service of notice of deposit 

1268.03. At any time after the plaintiff has deposited the 

amount determined by order of the court, the plaintiff may 

serve a notice that the deposit has been made on all of the 

other parties to the proceeding. Service shall be made on such 

parties in the same manner as is provided in Section 1269.04 for 

service of an order for possession prior to judgment. 

COmnent. This section is not based on any existing statutory provision. 

The section permits, but does not require, the condemnor to serve a notice 

of the deposit upon the other parties to the proceeding. Serving such a 

notice has two important effects: First, the date of valuation is deter

mined in some cases by the date that this notice is served. See Section 

1249(d). Second, where a separate daposit is made for each divid.ed interest 

in the property to be taken, service of the notice d.etermines the date on 

which compensation and damages in the proceeding will cease to accrue on 

the amount deposited. 
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1268.04. Application for withdrawal of deposit 

1268.04. At any time after the plaintiff has deposited the 

amount determined by order of the court, the party whose property 

or interest in property is being taken may apply to the court for 

the withdrawal of all or any portion of the amount deposited for 

his property or property interest. The application shall be made 

by affidavit wherein the applicant shall set forth his interest in 

the property and request withdrawal of a stated amount. The 

applicant shall serve a copy of the application on the plaintiff. 

Comment. This section restates existing law. The first sentence 

restates the substance of the first sentence of Code of Civil Procedure 

Section 1243.7(a}. The second sentence is the same as the first sentence 

of Code of Civil Procedure Section 124~.7(c). The third sentence is the 

same as the first portion of the second sentence of Code of Civil Procedure 

Section 1243.7(c). 
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1268.05. \'lithdra~lal of deposit 

1268.05. (a) ,fuen an application is made pursuant to 

Secti;m 1268.04, the court shall order that portion of the amount 

epplied for, which the applicant is entitled to ~thdraw under 

the proviGionc of this chapter, to be paid to such applicant fram 

the money deposited in conn~ction ~th such property or property 

interest, 

(b) No withdrawal shall be made until at least 20 days 

~fter service of a copy of the application on the plaintiff, or 

~,til the time for all objections has expired, whichever is later. 

(c) ,litllin the 20-day period, the plaintiff may object to sucll 

~thdra"al by filing an objection thereto in court on the ground 

that an undertaking should be filed as provided in Section 1268.06 

or that the amount of, 01' the sureties upon, such an undertaking 

are insufficient. 

(d) Within the 20-day period, the plaintiff may object to such 

withdrawal by filing an objection thereto in court on the ground 

that other persons are Imm-lO or believed to have interests in the 

property. In this event the plaintiff shall attempt to personally 

serve on . such other persons a notice to such persons that they may 

appear within 10 days after such service and object to such withdrawal, 

and that failure to appear will result in the waiver of any right to 

such amount withdrawn or further rights against the plaintiff to the 

extent of the S~~ withdrawn. The plaintiff shall state in such 

objection the names and last known addresses of other persons known 

or believed to have an interest in the property, whether or not it 
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has been able to serve them ltith such notice and the date of such 

service. If the plaintiff in its objection reports to the court 

that it is unable to personally serve persons known or believed to 

have interests in the property within the 2O-day period, the money 

shall not be withdrawn until the applicant causes such personal 

service to be made. 

(e) If such persons so served appear and object to the 

withdrawal, or if the plaintiff so requests, the court shall 

thereupon hold a hearing after notice thereof to all parties and 

shall determine the amounts to be withdrawn, if any, and by whom. 

If the court determines that a party is entitled to withdraw any 

portion of a deposit which another party claims, the court may 

require such party, before withdrawing such portion, to file an 

undertaking executed by tvl0 or more sufficient sureties approved 

by the court to the effect that they are bound to the adverse claimant 

in such amount as is fixed by the court, but not to exceed double 

the portion claimed by the adverse claimant, for the payment to 

the person entitled thereto of any amount withdrawn that exceeds the 

amount to which such party is entitled as finally determined in the 

eminent domain proceeding, together with legal interest from the date 

of its withdrawal. N~ persons so served shall have any claim against 

the plaintiff for compensation for the value of the property taken and 

any damage incident thereto, or otherwise, to the extent of the 

amount withdrawn by all parties, but the pla1ntii'f shall 

remain liable for such c8mpensation to persons having an interest 

of record who are not so served. 
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Comment. This section restates existing law. 

Subdivision (a) restates the substance of the second sentence of 

Code of Civil Procedure Section 1243.7(a). 

Subdivision (b) is the same as the last portion of the second 

sentence of Code of Civil Procedure Section 1243.7(c). 

Subdivision (c) is the same in substance as Code of Civil Procedure 

Section 1243.7(d). 

Subdivision (d) is the same as Code of Civil Procedure Section 

1243.7(e). 

Subdivision (e) is the same in substance as Code of Civil Procedure 

Section 1243.7(f). 
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1268.06. Security when amount in excess of original deposit withdrawn 

1268.06. (a) If the total amount sought to be withdrawn prior 

to judgment exceeds the amount of the original deposit, each applicant, 

before any of such excess is withdrawn, shall file an undertaking 

executed by two or more sufficient sureties approved by the court 

to the effect that they are bound to the plaintiff in double the 

amount of such excess for the return of any amount withdrawn by the 

applicant that exceeds the amount to which the applicant is entitled 

as finally determined in the eminent domain proceeding, together with 

legal interest from the date of its withdrawal. 

(b) If there is more than one applicant and the total amount 

sought to be withdrawn exceeds the amount of the original deposit, 

the applicants, in lieu of filing separate undertakings, may jointly 

file an undertaking executed by two or more sufficient sureties approved 

by the court to the effect that they are bound to the plaintiff in 

double the amount of such excess for the return of any amount withdrawn 

by the applicants that exceeds the amount to which the applicants 

are entitled as finally determined in the eminent domain proceeding 

together with legal interest from the date of its withdrawal. 

(c) If the undertaking required by this section is executed by 

an admitted surety insurer, the undertaking is sufficient in amount 

if the surety is bound only to the extent that the amount sought to 

be withdrawn exceeds the amount originally deposited. 

(d) The plaintiff may consent to an undertaking that is less than 

the amount required under this section. 

-~-



(e) If the undertaking is executed by an admitted surety 

insurer, the applicant filing the undertaking is entitled to recover 

the premium paid for the undertaking, but not to exceed 2 percent 

of the face value of the undertaking, as a part of the recoverable 

costs in the eminent domain proceeding. 

Comment. This section is the same in substance as subdivision (b) 

of Code of Civil Procedure Section 1243.7. 
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1268.07. Withdrawal a waiver of all defenses except claim to 
greater ccmpensation 

1268.07. If any portion of the money deposited pursuant 

to this chapter is withdrawn, the receipt of any such money shall 

constitute a waiver by operation of law of all defenses in favor 

of the persons receiving such payment except a claim for greater 

compensation. Any amount so paid to any party shall be credited 

upon the judgment in the eminent domain proceeding. 

Comment. This Eection restates the substance of subdivision (8) of 

COde of Civil Procedure Bection 1243.7. 
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1268.08. Repayment of amount of excess withdrawal 

1268.08. When money is deposited pursuant to this chapter, 

any amount withdrawn by any party in excess of the amount to which 

he is entitled as finally determined in the eminent domain proceeding 

shall be paid to the party entitled thereto together with legal 

interest thereon from the date of its withdrawal, and the court in 

which the eminent domain proceeding is pending shall enter judgment 

therefor against the defendant. If the defendant does not pay the 

judgment within 30 days after the judgment is entered, the court 

may, on motion, enter judgment against the sureties for such amount 

together with the interest that may be due thereon. 

Comment. This section restates the substance of subdivision (h) of 

Code of Civil Procedure Section 1243.7. 
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1268.09. Amount of deposit or withdrawal inadmissible in evidence 

1268.09. The amount deposited by the plaintiff pursuant to 

this chapter and the amount of such deposit withdrawn by the defendant 

may not be given in evidence or referred to in the trial of the issue 

of compensation. 

COmment. This section restates the substance of subdivision (e) or 

Code or Civil Procedure Section 1243.5. 
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1268.10. Deposit in State Treasury unless otherwise required 

1268.10. (a). vfuen money is deposited as provided in this 

chapter, the court shall order the money to be deposited in the 

State Treasury, unless the plaintiff requests the court to order 

deposit in the county treasury, in which case the court shall order 

deposit in the county treasury. If money is deposited in the State 

Treasury pursuant to this section, it shall be held, invested, 

deposited, and disbursed in the manner specified in Article 9 

(commencing with Section 16425) of Chapter 2 of Part 2 of Division 4 

of Title 2, of the Government Code, and interest earned or other 

increment derived from its investment shall be apportioned and 

disbursed in the manner specified in that article. 

(b) As between the parties to the proceeding, money deposited 

pursuant to this chapter shall remain at the risk of the plaintiff 

until paid or made payable to the defendant by order of the court. 

Comment. Subdivision (a) of this section is the same in substance 

as Code of Civil Procedure Section 1243.6. Subdivision (b) is based on the 

first two sentences of subdivision (h) of Code of Civil Procedure Section 

1254. 



CHAPTER 2. POSSESSION PRIOR TO JUDGMENT 

1269.01. Possession by public entity for right of way or reservoir 

12£9.01. (a) In any proceeding in eminent dcmain brought by 

-the state or a ccunty, city, district, or other public entity to 

acquire a fee, easement, or other interest in a right of way or in 

lands to be used for reservoir purposes, the plaintiff may take 

possession and use of the property in accordance with this section. 

(b) The pJ.aintiff may, at any time after the issuance of 

summons and prior to the entry of judgment, apply ex parte to the 

court fOr an order for possession. If the court determines that the 

plaintiff is entitled to take the property by eminent domain and 

that the plaintiff has deposited the probable just compensation in 

accordance with Chapter 1 (commencing with Section 1268.01), the 

court shall by order authorize the plaintiff to take possession of 

and to use the property. 

(c) The order for posseasion shall: 

(1) Describe the property and the estate or interest therein 

sought to be condemned, which description may be made by reference 

to the complaint. 

(2) State the purposes of the condemnation. 

(3) State the amount or amounts deposited as probable just 

compensation in accordance with Chapter 1 (commencing with Section 

1268.01) • 

(4) State the date after which the plaintiff is authorized to 

take possession of the property wh1ch,date, unless the plaintiff 

requests a later date, shall be the earliest date on which the 

plaintiff would be entitled to take possession of the property if 

service were made under Section 1269.04 on the day the order is made. 
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Comment. Subdivision (a) restates the substance o~ Code o~ Civil 

Procedure Section 1243.4. The '-lOrds "the State or a county, aity, 

district, or other public entity" have been substituted ~or the words 

"the State, or a county, or a municipal corporation, or metropolitan water 

district, municipal utility district, municipal water district, drainage, 

irrigation, levee, reclamation or water conservation district, or similar 

public aorporation." The substitution is in accordance with the 

construction o~ Section 14 o~ Article I o~ the California Constitution. 

See Central Contra Costa etc. Dist. v. Superior Court, 34 Ca1.2d 845, 215 

P.2d 462 (1950). The new language encompasses all proceedings by govern

mental entities, agenaies, or officers to acquire rights of way or lands for 

reservoir purposes, whether the interest to be acquired is a fee, easement, 

or lesser interest. 

Subdivision (b) restates the substanae of subdivision (a) o~ Code 

o~ Civil Procedure Seation 1243.5. The ex parte procedure ~or obtaining 

the order ~or possession is a continuation o~ existing law, but is to be 

contrasted with the methods ~or obtaining an order provided by Section 

1269.02 (ex parte procedure with motion to modi~y) and Section 1269.03 

(noticed motion procedure). 
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1269.02. Possession where plaintiff's determination of necessity 
is conclusive 

1269.02. (a) In any proceeding in eminent domain in which 

a resolution, ordinance, or declaration is made conclusive evidence 

of the public necessity for taking the property sought to be 

condemned (whether by subdivision (2) of Code of Civil Procedure 

Section 1241 or by a statute applicable to the particular agency, 

entity, or Officer), the plaintiff may take possession and use 

the property in accordance with this section. 

(b) At any time after the issuance of summons and prior 

to the entry of judgment, the plaintiff may apply ex parte to the 

court for an order for possession. If the court determines that the 

plaintiff is entitled to take the property by eminent domain, that the 

taking is provided for by a resolution, ordinance, or declaration 

constituting conclusive evidence of the public necessity for such 

taking, and that the plaintiff has deposited the probable just 

compensation in accordance with Chapter 1 (commencing with Section 

1268.01), the court shall by order authorize the plaintiff to take 

possession of and to use the property. 

(c) The order for possession shall: 

(1) Describe the property and the estate or interest therein 

sought to be condemned, which description may be made by reference 

to the complaint. 

(2) State the purposes of the condemnation and refer to the 

resolution, ordinance, or declaration authorizing the taking. 

(3) State the amount or amounts deposited in accordance with 

Chapter 1 (commencing with Section 1268.01). 
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(4) State the date after l~hich the plaintiff is authorized to 

take possession of the property, which date shall not be less than 

20 days after the date of the making of the order and may be at any 

later date specified by the plaintiff. 

(d) At any time after the court has made an order for 

possession pursuant to this section and before the plaintiff has taken 

possession pursuant to such order, the court, upon motion of any 

owner or occupant of the property, may: 

(1) Stay the effect of the order to such date as may be fixed 

by the court upon a showing by the owner or occupant that the hardship 

to the moving party of having possession taken on the date specified 

in the order clearly outweighs the hardship of the stay to the plaintiff. 

(2) Vacate the order if the court determines that the plaintiff 

is not entitled to take the property by eminent domain or that the 

taking is not governed by a resolution, ordinance, or declaration 

conclusively establishinG the public necessity therefor. 

(e) The plaintiff may appeal from an order staying the effective 

date of an order for possession made under this section. Any 

aggrieved party or person may appeal from an order granting or denying 

the motion to vacate an order for possession made under this section. 

The appeal shall not stay the order fzom which the appeal is taken 

or the order for possession; but the trial or appellate court may, 

in its discretion, stay the order for possession pending review on 

appeal or for such other period as to it may appear appropriate. 

(f) Failure of a party served with an order for possession 

obtained under this section to make a motion to vacate the order 

shall be deemed to be a waiver by such party of all defenses to the 

proceedings except his claim for greater compensation. 
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Comment. This section is new. 

Subdivision (a). vfuile Section 1269.01 makes available a procedure 

for obtaining possession prior to judgment if the taking is for right of 

way or reservoir purposes, the procedure provided by this section is 

available whatever the purpose of the acquisition if the taking is provided 

for by a resolution, ordinance, or declaration that constitutes conclusive 

evidence of the public necessity for the taking. In such cases, the right 

of the plaintiff to acquire the property by eminent domain is seldom 

disputed. Thus, serious problems are not presented by the necessity of 

determining any such issue for the purpose of an order for possession prior 

to judgment. The benefits to both plaintiff and defendant of an earlier 

change of possession and receipt of probable just compensation are therefore 

made available in such cases. Differences between acquisitions generally 

and acquisitions for rights of way and reservoirs (Section 1269.01), 

however, necessitate certain differences in procedure. See Recommendation 

and Study Relating to Taking Possession and Passage of Title in Eminent 

Domain Proceedings, 3 CAL. LAI'l REVISION COMM'N, REP., REC. & STUDIES, 

B-10--B-12 (1961). 

Subdivision (2) of Code of Civil Procedure Section 1241 and other 

statutes give a conclusive effect to the resolutions and ordinances of 

various public entities. Under these statutes, the procedure of Section 

1269.02 is available t~ the following agencies and entities: 
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STATE OF CALIFORNIA 

AGENCY 

State Pub. Works Bd. 

State Hwy. Comm'n 

State Reclam. Bd. 

Dep't of Water Resources 

Dep't of Water Resources 
(Central Valley h-oject) 

University of California 

State Housing Comm'n 

State Lands Comm'n 

Cal. Toll Bridge Auth. 

LOCAL PUBLIC IDlTITIES 

ENTITY 

County 

City 
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STATtJ'l'E 

GOVT. CODE § 15855 

STS. & mITs. CODE § 103 

VTATER CODE § 8595 

HATER CODE § 251 

HATER CODE § 11582 

EDUC. CODE § 23152 

HEALTH & SAF. CODE § 34878 

PUB. REB. CODE § 6808 

STS. & mITs. CODE § 30404 

CODE CIV. PROC. § 1241(2) 

STS. & HIm. CODE § 6121 
(Improvement Act of 1911) 

STS. & HlITS. CODE § 4189 
(Street Opening Act of 1903) 

STS. & HlITS. CODE § 11400 
(Pedestrian Mall Law of 1960) 

CODE CIV. PROe. § 1241(2) 

STS. & mas. CODE § 6121 
(Improvement Act of 1911) 

STS. & Hl'lYS. CODE § 4189 
(Street Opening Act of 1903) 

STS. & Hl-IYS. CODE § 11400 
(Pedestrian Mall Law of 1960) 

GOVT. CODE § 38081 
(Park and Playground Act of 1909) 

STS. & mm. CODE §§ 31590, 31592 
(Acquisitions for parking . 
districts) 



LOCN, PUBLIC EllTITIES (continued) 

School Dist. 

Sanitary Dist. 

Irrigation Dist. 

Transit Diet. 

Rapid Transit Dist. 

Public Utility Dist. 

County Sanitation Diet. 

Water Dist. 

Joint Hwy. Diet. 

Pa rlting Di st • 

Recreational Harbor Dist. 

Harbor Improvement Dist. 

Joint Muni. Sewage Disp. Dist. 

Muni. Utility Dist. 

Port Dist. 

Regional Park Dist. 

Regional Sewage Disp. Dist. 

Bridge and Hwy. Dist. 

County liater Auth. 

L. A. Metro. Auth. 

S.F. Bay Area Rapid Transit Dist. 

Mt. San Jacinto Winter Park Auth. 

-24-

STATUTE (continued) 

CODE CIll. PROC. § 1241(2) 

CODE CIll. PROC. § 1241(2) 

CODE CIV. PROC. § 1241(2) 

CODE CIV. PROC. § 1241(2) 

CODE CIV. PROC. § 1241(2) 

CODE CIll. PROC. § 1241(2) 

CODE CIV. PROC. § 1241(2) 

CODE CIll. PROC. § 1241(2) 

STS. & ffifYS. CODE § 25052 

STS. & HVNS. CODE § 35401.5 

HARB. & rlAv. CODE §§ 6590, 
6593, 6598 (repealed) 

HARB. & NAV. CODE § 5900.4 

HEALTH & SAF. CODE §§ 5740.01, 
5740.06 (repealed) 

PUB. UTIL. CODE § 12703 

HARB. & HAV. CODE § 6296 

PUB. RES. CODE § 5542 

HEALTH & SAF. CODE §§ 5991, 
5998 (repealed) 

STS. & HlfYS. CODE § 27166 

IIATER CODE APP. § 45-5(5) 

PUB. UTIL. CODE APP. 1, § 4.7 

PUB. UTIL. CODE § 28954 

Cal. Stats. 1945, Ch. 1040, 
§ 4.9, p. 2013, Cal. Gen. 
Laws Ann., Act. 6385 
(Deering 1954) 



LOCAL PUBLIC ENTITIES (continued) 

American River Flood Cant. Dist. 

Antelope Valley-East Kern I-later Agency 

Lassen-Modoc county Flood Cont. & Water 
Conserv. Dist. 

Mendocino County Flood Cant. & ,later 
Conserv. Dist. 

Morrison Creek Flood Cant. Dist. 

Plumas County Flood Cant. & Nater 
Conserv. Dist. 

San Mateo County Flood Control Dist. 

Santa Cruz County Flood Cont. & Ivater 
Conserv. Dist. 

Sierra County Flood Cant. & Hater 
Conserv. Dist. 

Siskiyou County Flood Cont. & 1'Tater 
Conserv. Dist. 

Sonoma County Flood Cont. & I-Tater 
Conserv. Dist. 

Tehama County Flood Cont. & Water 
Conserv. Dist. 

Vallejo Sanitation and Flood Cant. Dist. 

Yolo County Flood Cont. & water 
Conserv. Dist. 

STATUTE (continued) 

l'lATER CODE APP. § 37-23 

HATER CODE APP. § 98-61(7) 

IIATER CODE APP. § 92-3(f) 

l'1ATER CODE APP. § 54-3(f) 

I'TATER CODE APP. 
(repealed) 

§ 7l-3{f) 

I'IATER CODE APP. § 88-3(f) 

I-TATER CODE APP. § 87-3(8) 

llATER CODE APP. § 77-24 

HATER CODE APP. § 91-3(f) 

WATER CODE APF. § 89-3{f) 

HATER CODE APP. § 53-3(f) 

HATER CODE APP. § 82-3(f) 

I/ATER CODE APP. § 67-23 

HATER CODE APP. § 65-3{f) 

The procedure will also be available to other entities or agencies 

whose resolution or ordinance is made conclusive evidence of necessity by 

subsequently enacted statutes. 

Subdivisions (b) and {c}. These subdivisions are patterned after Code 

of Civil Procedure Section 1243.5. 
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Subdivision (d). This subdivision provides a new procedure, applicable 

only to orders obtained under this section, whereby the property owner may 

contest the granting of the order for possession. For the source of this 

provision, see Recommendation and Study Relating to Taking Possession and 

Passage of Title in Eminent Domain Proceedings, 3 CAL. LAW REVISION CaMM'll, 

REP., REC. & STUDIES, B-7, B-14 (1961). The subdivision requires that the 

motion be made within the 20-day period following service of the order 

for possession. See Code of Civil Procedure Section l26g.04(b}. 

Paragraph (1) is intended to allow the court a broad discretion in deter

mining whether the order for posseSSion should be stayed, including stay 

until entry of judgment, at which time possession may be taken pursuant to 

Chapter 3 (commencing with Section 1270.01). 

Subdivision (e). This subdivision permits the plaintiff to appeal 

from an order staying the effective date of an order for possession, and 

any party to appeal from an order disposing of a motion to vacate the 

order for possession. Under existing law, an appeal may not be taken from 

an order authorizing or denying possession prior to entry of judgment. 

Mandamus or prohibition are the appropriate remedies. See, Central 

Contra Costa Sanitary Dist. v. Superior Court, 34 Cal.2d 845, 215 P.2d 462 

(1950); State v. Superior Court, 208 Cal. App.2d 659, 25 Cal. Rptr. 363 

(1962). However, the order for possession following entry of judgment is 

an appealable order. San Francisco Unified School Dist. v. Hong Mow, 

123 Cal. App.2d 668, 267 p.2d 349 (1954). These rules have not been 

changed as to the order obtained under Section 1269.01. In view of the 

broad application of Sections 1269.02 and 126g.03, appeals are provided 

as to orders obtained under these sections. Appeal by the defendant 

-26-



from an order denying stay of an order for possession is not provided for as 

the question involved would bec~e moot by the time the appeal is decided 

unless the order of possession is stayed pending the appeal. To stay 

the order for possession would, in effect, nullify the right of immediate 

possession. An appeal by the plaintiff is provided since the appeal might 

be determined prior to entry of judgment in the proceeding, and thereby 

be of value to the plaintiff. See Recommendation and Study Relating to 

Taking Possession and Passage of Title in Eminent D:mmin Proceedings, 3 

CAL. LAII REVISION COMM' N, REP., REC. & STUDIES, B-6 (Recommendation 3) 

(1961). An appeal is allowed either party fram an order disposing of a 

motion to vacate the order for possession. Such determination is based 

upon a determination of the plaintiff's right to take the property, 

including the issues of public use and necessity. See People v. Chevalier, 

52 Cal.2d 299, 340 P.2d 598 (1959). 

Subdivision (f). Thi s subdivision is new. It require s the defendant 

to raise any issues as to the right of the plaintiff to acquire the property 

by eminent domain prior to the time that possession is taken. As relinquish~ 

ment of possession and possible withdrawal of the deposited probable just 

compensation is inconsistent with any contention that the property may not 

be taken by eminent domain, an implied waiver is provided. 
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1269.03. Possession in other cases 

1269.03. (a) In any proceeding in eminent domain brought by 

the state or a county, city, district, or other public entity or 

by a public utility or cou~on carrier, the plaintiff may take 

possession and use of the property sought to be condemned in 

accordance with this section. 

(b) At any t~ after the issuance of summons and prior to the 

entry of judgment, the plaintiff may file a Nri tten motion applying 

to the court for an order for possession. The motion shall: 

(1) Describe the property and the estate or interest therein 

sought to be condemned, which description may be made by reference 

to the complaint. 

(2) State the purposes of the condemnation. 

(3) Request that the court determine the amount of the deposit 

to be made in accordance with Chapter 1 (cammencing with Section 

1268.01) if the amount of the deposit has not already been determined 

or, if the amount has been determined, state the amount of the deposit. 

(4) State the date upon which plaintiff requests to be 

authorized to take possession, which date shall not be less than 

20 days after the date fixed by the court for hearing and determination 

of the motion. 

(5) Set forth the schedule or plan of operation for the execution 

of the project or improvement for which the property is being taken, 

the situation of the property with respect to such schedule or plan, 

the necessity for taking possession and use of the property in the 

manner requested in the motion, and any other facts or information 

indicating the necessity of taking possession and use of the property 

prior to entry of judgment in the proceeding. 
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(c) The court shall fix a date, not less than 10 nor more than 

20 days after the filing of such motion, for the hearing thereon, 

and shall require that notice of the motion be given in the same 

manner as an order for possession is served under Section 1269.04. 

(d) At the hearing, the court shall hear such evidence as it 

considers necessary and proper and shall b,r order authorize the 

plaintiff to take possession and use of the property if the court 

determines that: 

(1) The plaintiff is entitled to take the property by eminent 

domain. 

(2) The necessity of the plaintiff to take possession of the 

property outl{eighs any hardship the owner or occupant of the property 

will suffer if possession is taken. 

(3) The plaintiff has deposited the probable just compensation 

in accordance with Chapter 1 (cOIlllllencing with Section 1268.01). 

(4) If the plaintiff is a public utility or common carrier, the 

public necessity of the proposed improvement is evidenced or supported 

by a certificate of convenience or necessity obtained from the 

Public Utilities Commission in accordance with the provisions of the 

Public Utilities Code. 

(el The order for possession shall: 

(1) Describe the property and the estate or interest therein 

sought to be condemned, which description may be by reference to the 

complaint. 

(2) State the purposes of the condemnation and the court's 

determination that the plaintiff is entitled to take the property 

by eminent domain. -29-



(3) State the amoLmt or amounts deposited in accordance with 

Chapter 1 (commencing "'ith Section 1268.01). 

(4) State the date after which the plaintiff is authorized to 

take possession of the property, which date shall not be less than 20 

days after the date of the making of the order and may be any later 

date specified by the plaintiff. 

(f) The order of the court, including the determination that 

the plaintiff is entitled to take the property by eminent domain, 

shall be a final order, and any aggrieved party may appeal therefrom. 

An appeal does not stay an order for possession, but the trial or 

appellate court may, in its discretion, stay the order for possession 

pending review on appeal or for such other period or periods as to it 

may appear appropriate. 

Comment. This section is new. 

Subdivision (a). This section provides a procedure for obtaining 

possession prior to judgment in cases in whicl1 such possession cannot be 

obtained pursuant to Sections 1269.01 or 1269.02. The words "the State or 

a county, city, district, or other public entity" encompass all proceedings 

brought by governmental entities. The words "public utility or common 

carrier" encompass persons and entities subjected to public regulation under 

provisions of the Public Utilities Code and related decisional law. 

Subdivision (b). This subdivision is the same in substance as Code of 

Civil Procedure Section 1243.5(b). Paragraph (5) is patterned after 

provisions in other states l~hich provide for obtaining possession prior to 

judgment by noticed motion procedure and which require the plaintiff to show 

a necessity for such taking of possession. See, e.g., ILL. REV. STAT. 1957, 

Ch. 47, § 2.1; Dept. of Pub. Horks & Bldgs. v. Butler Co., 13 Ill. 2d 537, 

150 N.E.2d 124 (1958). 
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Subdivisions (c) and (d). Tl1ese subdivisions provide for the motion 

and its determination in keeping with motion practice in other types of 

proceedings. Paragraph (4) of subdivision (d) limits the application of 

the section in proceedings brought by public utilities or cammon carriers 

to those cases in which the Public Utilities Commission has issued its 

certificate of convenience or necessity applicable to the proposed project 

or improvement. See Public Utilities Code Section 1000; San Diego Gas & 

Electric Co. v. Lux Land Co., 194 Cal. App.2d 472, 14 Cal. Rptr. 899 (1961). 

Subdivision (e). This subdivision is the same in substance as Code of 

Civil P"ocedure Section 1243.5 and provides for an order of possession, 

after determination of the motion, as in other cases. See Code of Civil 

Procedure Sections 1269.01(c) and 1269.02(c). 

Subdivision (f). This subdivision permits an appeal by either party 

from an order disposing of the motion to obtain an order for possession. 

Unlike proceedings to t-Ihich Code of Civil Procedure Section 1269.02 relates, 

the proceedings in which this section apply are not affected by a resolution, 

ordinance, or declaration conclusively establishing the public necessity 

for the taking. Therefore, court determination of issues as to the 

plaintiff's right to acquire the property is necessary if any such issues 

are raised. Final determination of the plaintiff's right to take the 

property by eminent domain, for purposes of possession prior to judgment, 

is new to California practice. Determination of all such issues prior to 

trial of the issue of compensation, however, is the Federal practice 

applicable to all proceedings. See Federal Rules of Civil Procedure, Rule 

7lA(h). Generally, issues going to the plaintiff's right to acquire the 

property by eminent domain (including public use, public necessity, and 
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proper location) are susceptible to being raised and determined on 

declarations and in keeping with usual California motion practice. See 

Sparrow, Public Use and necessity, California Condemnation Practice at 

p. 133 (CAL. CONT. ED. BAR 196o). A broad discretion is allowed both 

trial and appellate courts in staying or refusing to stay the order for 

possession pending an appeal. 
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1269.04. Service of the order for possession 

1269.04. (a) As used in this section, "record owner or 

owners of the property" means both the person or persons in whose 

name the legal title to the fee appears by deeds or other instruments 

duly recorded in the recorder's office of the county in which the 

property is located and the person or persons, if any, in possession 

of the property under a written and duly recorded lease or agreement 

of purchase. 

(b) At least 20 days prior to the time possession is taken 

pursuant to an order for possession obtained pursuant to this chapter, 

the plaintiff shall serve a copy of the order for possession on the 

record owner or owners of the property and on the occupants, if any. 

(c) Service of th~ order shall be made by personal service 

unless the person on whom service is to be made has previously appeared 

in the proceeding or has previously been served with a copy of the 

summons and complaint in the manner prescribed by law, in which 

case service of the order may be made by mail upon such person and 

his attorney of record, if any. 

(d) If a person upon whom a copy of the order for possession 

is required to be personally served under this section resides out of 

the State, or has departed from the State or cannot with due diligence 

be found within the State, the plaintiff may in lieu of such personal 

service send a copy of the order by registered or certified mail 

addressed to such person at his last known address. If a copy of the 

order is sent by registered or certified mail in lieu of personal 

service, the plaintiff shall file an affidavit in the proceeding 
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setting forth the facts showing the reason personal service could 

not have been made. 

(e) The court may, for good cause shown by affidavit, authorize 

the plaintiff to take possession of the property without serving 

a copy of the order for possession upon a record owner not occupying 

the property. 

(f) A single service upon or mailing of the order for possession 

to those at the same address is sufficient. 

(g) Where the order for possession is obtained under Section 

1269.01, the court may, for good cause shown by affidavit, shorten 

the time specified in subdivision (b) to a period of not less than 

three days. 

Comment. This section is the same in substance as Code of Civil 

Procedure Section 1243.5{c). Subdivision (g) is taken from the last 

sentence of the first paragraph of Code of Civil Procedure Section 1243.5(c). 

The language has been qualified to limit its application to orders for 

possession obtained under Section 1269.01 (takings for right of way or 

reservoir purposes), and to exclude application to orders obtained under 

Sections 1269.02 and 1269.03. 
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1269.05. Notice to occupants 

1269.05. (a) N:ltHithstanding any other provision of this 

chapter, an order for possession shall not be obtained in any case 

in which execution of the order would require an occupant of a home, 

farm, or business location to move from such home, farm, or business 

location without at least 90 days' written notice of the date by 

which the move is required, but the court may, for good cause shown 

by affidavit, shorten the period of notice to not less than three 

days. Such written notice may be given by the plaintiff before, 

as well as after, commencement of the proceeding in eminent domain, 

and need not be given to any person who became such an occupant less 

than 90 days before the date the move is required. 

(b) Failure to have given such written notice shall not 

invalidate an order for possession obtained pursuant to this chapter, 

and compliance with this section need not be shown in an application 

or motion for such an order. H:lwever, the plaintiff's failure to 

have given such notice entitles the person or persons affected to 

have the order set aside or its effective date postponed. Appropriate 

relief shall be granted to the persons affected on motion to set 

aside or modify an order obtained under Sections 1269.01 and 1269:02 

or on hearing of the motion to obtain an order under Section 1269.03. 

Comment. This section is new. The written notice contemplated by the 

section is not othen/ise provided for by statute, but customarily is given 

by acquiring agencies in keeping with good administrative practice. Such 

notice is not made a requisite in condemnation proceedings generally, but 

the failure to give such notice is made grounds for denying or setting aside 
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an order for possession prior to judgment. The exception permitting 

the court to shorten the period to three days, for good cause shown, allows 

for certain remote contingencies that sometimes arise in emergency highway 

and flood repair work. An analogous provision, requiring 180 days' notice, 

is contained in proposed Federal legislation. See Sections lOl(a)(6) and 

and 112(a)(2) of the "Fair Compensation Act of 1965" as that act would have 

been adopted by Senate Bill No. 1201 (89th Congress)( 1st Sess.); Staff of 

Select Subcomm. on Real Property Acquisition, House Comm. on Public l~orks, 

88th Cong., 2d Sess., Study of ccmpensation and Assistance for Perlcns 

Affected by Real Property Acquisition in Federal and Federoally Assisted 

Programs, at 122-l2~ (Corum. Print 1964). The second sentence of subdivision 

(a) permits the plaintiff to give appropriate notices before commencing 

the proceeding, and eliminates any requirement that repeated notices be 

given to occupants who became such after the time of the initial notification. 
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1269.06. Deposit and possession on motion of defendant 

1269.06. (a) At any time after 30 days from the date of the 

filing of the complaint and prior to the entry of judgment in any 

eminent domain proceeding, if the plaintiff has not deposited probable 

just compensation in accordance with Chapter 1 (commencing with 

Section 1268.01), any defendant may file with the court a motion for 

an order determining probable just compensation and requiring the •. , 

plaintiff to deposit the same. Notice of the motion may be made 

by mail upon the plaintiff and its attorney of record, and the motion 

shall be heard and determined in the same manner as a motion made 

by the plaintiff under Chapter 1 (commencing with Section 1268.01). 

(b) On hearing of the motion, the court shall determine the 

probable just compensation and order that the same be deposited by 

the plaintiff in accordance with Chapter 1 (commencing with Section 

1268.01). The plaintiff is entitled to make a single deposit of the 

total amount of the probable just compensation that will be made for the 

taking of all interests in the property and any damage incident 

thereto. The court shall also authorize the plaintiff to take 

possession of and t,~ use the property by its order made in accordance 

with Section 1269.03. The order requiring the plaintiff to deposit 

probable just compensation shall require that such amount be deposited 

within 20 days, or not later than the date upon which the plaintiff 

is authorized to take possession and use of the property under the 

order for possession, ,1hichever is the earlier. 

(c) If the plaintiff is the State of California or a county, city, 

district, or other public entity, and it appears by affidavit that 
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funds necessary to make the deposit are not and will not be 

available to the plaintiff on the date deposit is required, then 

the court shall not require deposit or make an order for possession 

of the property. However, if deposit and an order for possession is 

not made for such reason, the compensation and damages awarded in the 

proceedings to the moving party shall draw legal interest from the 

date of the hearing of the motion. If the proceeding is abandoned 

by the plaintiff, the amount of such interest may be recovered as 

costs in the proceeding and may be recovered in the manner provided 

for the recovery of other costs and disbursements on abandonment. 

If, in the proceeding, the court or a jury verdict determines the 

compensation and damages that would have been awarded to the moving 

party, then such interest shall be computed on the amount of such 

award. If no such determination is made, then such interest shall 

be computed on the amount of probable just compensation as determined 

on the motion. 

(d) The filing of a motion pursuant to this section constitutes 

a waiver by operation of lau, conditioned upon subsequent deposit 

by the plaintiff of the amount determined to be probable just 

compensation, of all defenses in favor of the moving party except 

his claims for greater compensation. 

(e) If the plaintiff fails to deposit the amount determined to 

be probable just compensation as ordered by the court, the court 

shall, upon motion of the moving party, order that the proceeding 

be dismissed. Such dismissal shall be an abandonment of the 

proceeding by the plaintiff. If a proceeding is so abandoned, the 

plaintiff shall not commence another proceeding to acquire the property 

for the same public improvement for a period of three years fram the 

date of such dismissal. 
-38-
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Corr~ent. This section is new. The procedure of this section apart, 

deposit of probable just compensation pursuant to Chapter 1 (commencing 

with Section 1268.01) or the taking of possession pursuant to this chapter 

or Chapter 3 (commencing with Section 1270.01) is entirely optional with 

the plaintiff. If a deposit is not made and possession is not taken, the 

defendant is not entitled to be paid until 30 days after final judgment. 

See Code of Civil Procedure Sections 1251 and 1268. If bonds must be 

issued and sold to pay the award, payment need not be made until one year 

after final judgment. See Code of Civil Procedure Section 1251. The section 

makes available to the defendant a procedure by which probable just 

compensation may be obtained by the defendant within a more reasonable 

period after commencement of the proceeding. For an analogous provision, 

see Section 407(b) , Pennsylvania Eminent Domain Code (Act of June 22, 

1964, P.L. 84). 

Subdivisions (a) and (b). This section contemplates that the court 

determine probable just compensation on motion of the defendant as it 

does in other cases in which such determination is made on motion or 

application of the plaintiff. On depositing probable just compensation 

as determined by the ccurt, the plaintiff is entitled to possession and use 

of the property, and a court order for this purpose is authorized. 

Subdivision (c). This subdivision provides an exception in case the 

plaintiff is a public entity and funds are not available because bonds 

must be issued and sold, special assessments must be collected, or an 

appropriation must be obtained for the acquisition. If such exception 

is claimed, however, interest on the eventual award is made to begin to 

accrue from the date of the motion. If an award is not eventually made by 
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the court or jury, the interest is computed on the amount determined by 

the court to be probable just compensation. This subdivision apart, 

interest would not begin to accrue until entry of judgment. See Code 

of Civil Procedure Section 1255d(a)(1). 

Subdivision (d). This subdivision, in effect, makes the procedure of 

the section unavailable to a defendant who contests the right of the 

plaintiff to acquire the property by eminent domain. As a deposit made 

pursuant to this section may be withdrawn as in other cases, deposit is 

not required if issues remain as to the right of the plaintiff to acquire 

the property. 

Subdivj.sion (e). This subdivision .provides for dismissal of the 

proceeding if a deposit required by order of the court is not made. The 

subsection thus has no application to situations in which the exception 

provided by subdivision (c) is claimed. Dismissal for such reason is made 

an abandonment of the proceeding governed by Code of Civil Procedure 

Section 1255a. Such an abandonment precludes another action to acquire 

the property for the same public improvement for a period of three years. 

Otherwise, successive actions might be brought subject only to the 

discretionary control of the court. See City of Los Angeles v. Abbott, 

217 Cal. 184, 17 P.2d 993 (1932). 
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1269.07. Right of plaintiff to appeal from judgment not waived 

1269.07. The plaintiff does not abandon or waive the right to 

appeal from the judgment in the proceeding by taking possession of the 

property prior to judgment pursuant to this chapter. 

Comment. This section is the same in substance as Code of Civil 

Procedure Section 1243.5(f). The language has been changed t~ preclude 

implied waiver of appeal by taking possession pursuant to any order obtained 

under this chapter, including orders under Sections 1269.01, 1269.02, 1269.03, 

and 1269.06. 
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CHAFTER 3. FCSSESSlcn AE'IER JtTGKELT OR PEL1)IJQ APPEAL 

1270.01. Application for order to take possession after judgment or 
pending appeal 

1270.01. In any case in .. hich the plaintiff is not in possession 

of the property sought to be condemned, the plaintiff may, at any 

time after trial and judgment entered or pending an appeal fram 

the judgment and after payment into court for the defendant of 

the full amount of the judgment and such further sum as may be 

required by the court as a fund to pay any further damages and 

costs that may be recovered in the proceeding, apply ex parte for an 

order authorizing it to take possession of and to use the property 

sought to be condemned. 

Comment. This section is the same as subdivision (a) of Code of 

Civil Procedure Section 1254. 
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1270.02. Order for possession 

1270.02. If in the judgment the court determined that 

the plaintiff is entitled to acquire the property by eminent 

domain and if the court determines that the plaintiff has made 

the required payment into court, the court shall by order authorize 

the plaintiff to take possession of and use the property during the 

pendency of and until the final conclusion of the litigation, and 

shall, if necessary, stay all actions and proceedings against the 

plaintiff on account thereof. The order shall state the date after 

which the plaintiff is authorized to take possession of the property 

which date, unless the plaintiff requests a later date, shall be 

10 days after the date of the order. 

Caocment. This section is the same as subdivision (b) of Code of Civil 

Procedure Section 1254. 
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1270.03. Service of order 

1270.03. At least 10 days prior to the time possession is 

taken, the plaintiff shall serve upon the defendants and their 

attorneys, either personally or by mail, a copy of the order of 

the court authorizing it to take possession of the property. A 

single service upon or mailing to those at the same address is 

sufficient. 

Comment. Th is section is the same as subdivision (c) of Code of 

Civil Pr~cedure Sect··ion 1254. 
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1270.04. Increase or decrease in amount of deposit 

1270.04. At any time after the court has made an order 

authorizing the plaintiff to take possession pursuant to this chapter, 

the court may, upon motion of any party to the eminent domain 

proceeding, order an increase or a decrease in the amount that the 

plaintiff is required to pay into court as a further sum pursuant 

to this chapter. 

Comment. This section is the same in substance as subdivision (d) 

of Code of Civil Procedure Section 1254. 



1270.05. Vlithdrawal of deposit 

1270.05. The defendant who is entitled to the money paid 

into court for him upon any judgment is entitled to demand and 

receive the full aJJ'.ount of the judgment at any time thereafter upon 

obtaining an order therefor from the court. The court, or a judge 

thereof, upon application by such defendant, shall order and direct 

that the money so paid into court for him be delivered to him upon 

his filing a satisfaction of the judgment, or upon his filing a 

receipt therefor, and an abandonment of all defenses to the action 

or proceeding, except as to the amount of damages that he may be 

entitled to in the event that a new trial is granted. A payment to 

a defendant under this section shall be deemed to be an abandonment 

by such defendant of all defenses interposed by him, excepting his 

claim for greater compensation. 

Comment. This section is the same in substance as subdiVision (f) 
of Code of Civil Procedure Section 1254. 
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1270.06. Taking possession does not waive right of appeal 

1270.06. The plaintiff does not atEndcn or waive the right 

to appeal fram the judgment by paying into court the amount of the 

judgment and such further sum as may be required by the court and 

taking possession of the property pursuant to this chapter. 

Comment. This section is the same in substance as subdivision (e) 

of Code of Civil Procedure Section 1254. 
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1270.07. Repayment of amount of excess lnthdrawal 

1270.07. ,fuen money is deposited pursuant to this chapter, 

any amount withdrawn by any party in excess of the amount to which 

he is entitled as finally determined in the eminent domain proceeding 

shall be paid without interest to the party entitled thereto, and 

the court in which the eminent domain proceeding is pending shall 

enter judgment therefor against such party. 

Comment. This section is the same in substance as subdivision (g) of 

Code of Civil Procedure Section 1254. 
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1270.08. Deposit in State Treasury unless otherwise required 

1270.08. (a) Hhen money is deposited as provided in this 

chapter, the court shall order the money to be deposited in the 

State Treasury, unless the plaintiff requests the court to order 

deposit in the county treasury, in which case the court shall order 

deposit in the county treasury. If money is deposited in the State 

Treasury pursuant to this section, it shall be held, invested, 

deposited, and disbursed in the manner specified in Article 9 

(ccn:mencing lnth Section 161~25) of Chapter 2 of Part 2 of Division 

4 of Title 2, of the Government Code, and interest earned or 

other increment derived fram its investment shall be apportioned in 

the manner specified in that article. 

(b) As between the parties to the proceeding, money deposited 

pursuant to this chapter shall remain at the risk of the plaintiff 

until paid or made payable to the defendant by order of the court. 

Comnent. This section, which is the same as proposed Section 1268.10, 

supersedes the first three sentences of subdivision (h) of Code of Civil 

Procedure Section 1254. The rehlainder of subdivision (h), together with 

subdivisions (i) and (j), of Code of Civil Procedure Section 1254 is super

seded by Sections 16425-16427 which are proposed to be added to the 

Government Code. 
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SEC. 3. Section 1249 of the Code of Civil Procedure is amended 

to read: 

1249. (a) Except as otherwise provided in this section, 

for the purpose of assessing compensation and damages the right 

thereto shall be deemed to have accrued at the date 9~-~ae-!sSyaR@e 

9~-B~9R8 initially set for trial and its actual value at that 

date shall be the measure of compensation for all property to be 

actually taken, and the basis of damage to property not actually 

taken but injuriously affected, in all cases where such damages are 

allowed as provided in Section 1248 t-~F9v!aea-~aat-!R-aRy-ease-!R 

~a!ea-~ae-issye-iB-Re*-tFiea-witaiR-9Re-yeaF-a~teF-tae-aate-9f-~ae 

@eEmeB@emeBt-9f-tae-aeti9B;-~ess-tae-delay-!s-ea~Bea-By-tae 

aefeRaaRt;-tae-ee~eBsati9B-aRa-4amageB-saal1-Be-aeemea-te-aav~ 

aeepyea-at-tae-aate-e~-tae-tFial • 

(b) Except as provided in subdivision (d), if trial is continued 

upon the motion of a party to the proceeding, the date of valuation is, 

at the option of the opposing party, either the date then set for trial 

or the date to which trial is continued. If trial is continued upon 

motion of the court, the date of valuation is, at the option of the 

defendant, the date then set for trial o~ the date to which trial is 

continued. If there is more than one defendant, all the defendants must 

join in the exercise of the option. A party having the option under 

this subdivision may exercise the option by serving upon the opposing 

party and filing a notice stating the date of valuation elected. The 

notice Shall be served and filed at any time within 10 days after the 

court's order granting the continuance. Failure to exercise the option 
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in the manner provided in this subdivision shall be deemed to be 

an election of the date to which trial is continued as the date 

of valuation. 

(c) Except as provided in subdivisions Cb) and Cd), where a 

new trial is granted, the date of valuation is the date initially 

set for the new trial. 

Cd) If the plaintiff has made a deposit under Chapter 1 

(commencing with Section 1268.01) of Title 7.1 of Part 3 of this 

code of the ar"ount of the probable just compensation that will be 

made for the taking of the property and any damage incident thereto, 

the date of valuation is the date on which a notice of the deposit 

is served in accordance with Section 1268.03 by the plaintiff on 

all of the other parties to the proceeding. A single deposit of the 

total amount of the probable just compensation that will be made for 

the taking of all interests in the property and any damage incident 

thereto is sufficient for the purposes of this subdivision. 

(e) No improvements put upon the property subsequent to the 

date of the service of summons shall be included in the assessment 

of compensation or damages. 

Cf) Any change in market value prior to the date of valuation 

that was substantially due to the general knowledge that the improve

ment was likely to be made, other than that due to physical deter

ioration of the property resulting from the condemnee's failure to 

reasonably maintain the property, shall be disregarded in determining 

market value. 
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Comment. This section deals primarily with the date of valuation. 

Subdivision (a). This subdivision provides a new basic date of 

valuation for eminent domain proceedings; i.e., the date of trial, rather 

than the date of issuance of summons. See, however, the earlier alternate 

date provided by subdivision (d) if probable just compensation is deposited. 

The change adopts the basic date of valuation used in a majority of American 

jurisdictions. See 3 NICHOLS, EMINENT DCMAIN, § 8.5[2](3d ed. 1963); 

1 ORGEL, VALUATION UNDER THE LAW OF EMINENT DeMAIN § 21 (2d ed. 1953). The 

words "date initially set for trial" are used instead of "date of trial" 

because of the options as to date of valuation provided in subdivision (d). 

The proviso to the section is deleted as its content is meaningful only 

if the basic date of valuation is a date other than the date of trial. 

Subdivision (b). This subdivision provides three alternatives 

covering situations in which the date initially set for trial is continued 

in the trial court, as follows: 

(1) If the date initially set for trial is continued on motion of 

a party to the proceeding, the opposing party may elect either that date 

or the date to which the trial is continued. 

(2) If the trial is continued on motion of the court, the defendant 

is given the same option as if the continuance were on motion of the 

plaintiff. 

(3) Failure of any party to exercise an option in the manner provided 

results in the date being the date of trial. 

Subdivision (c). This subdivision specifies that, if a new trial is 

granted, the date of valuation is the date of the new trial. The rule is 

subject to variance only if there are continuances of the date set for the 
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new trial (subdivisicn (b»or if probable just ccmpensation is deposited 

(subdivision (~}). The subdivision applies whether the new trial is granted 

by the trial court or by an appellate court. For the former rule applicable 

under the proviso to subdivision (a), see People v. Murata, 55 Cal.2d 1. 

357 P.2d 833 (1960). 

Subdivision Cd). This subdivision permits the plaintiff to establish 

an earlier date of valuation by depositing probable just compensation and 

giving notice of such deposit. The requir~ent that notice of the deposit 

be served facilitates withdrawal of the deposit by the defendant or defendants. 

The subdivision applies whether the defendant deposits the total amount of 

probable just compensation for all interests in the property in keeping 

with Code of Civil Procedure Section 1268.0l{b){1) or separate amounts for 

each interest in the property in keeping with Code of Civil Procedure Sec-

tion l268.01(b){2).Interest on the amount of the deposit (if otherwise 

accruing), however, ceases only if the deposit is made under the latter 

provision. See Code of Civil Procedure Section 1255b(c)(5). 

Subdivision (el. This subdivision retains, without change, an 

existing provision of Section 1249. 

SubdiviSion (f). This subdivision is new and clarifies decisional 

law. See City of Cakland v. Partridge, 214 Cal. App.2d 196, 29 Cal. Rptr. 

388 (1963); People v. Lucas, 155 Cal. App.2d 1, 317 P.2d 104 (1957); 

Atchison, T. & S.F.R.R.v. Southern Pac. Co., 13 Cal. App.2d 505, 57 P.2d 

575 (1936). Compare Redevelopment Agency of the City of Santa Monica v. 

Zwerman, 240 A.C.A. 70 (1966); People v. Lillard, 219 Cal. App.2d 368, 

33 Cal. Rptr. 189 (1964); County of Los Angeles v. Hoe, 138 Cal. App.2d 74, 

219 P.2d 98 (1955); City of Pasadena v. Union Trust Co., 138 Cal. App. 21, 

31 P.2d 463 (1934). See, generally, 4 NICHOLS, EMINENT DOMAIN § 12, 
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3151 (3d ed. 1963); 1 ORGEL, VALUATION UNDER TIlE LAW OF EMINENT DCMAIN, 

§ 105 (2d ed. 1953); ANDERSON, CONSEQUENCE OF ANTICIPATED EMINENT DCMAIN 

PROCEEDINGS - IS LOSS OF VALUE A FACTOR, 5 SANTA CLARA. LAWYER 35 (1964). 

For analogous provisions in other jurisdictions, see Section 604, Penn

sylvania Eminent Domain Code (Act of June 22, 1964, P.L. 84); Md. Stat. 

1962, Ch. 52, § 6. For proposed Federal legislation to the same effect, 

see Sections l02(a)(b)(l)(A) and 112(c)(2) of the "Fair Compensation Act 

of 1965" as that act would have been adopted by Senate Bill 1201, 89th 

Congo (1st Sess.). 
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SEC. 4. Section 1249.1 o~ the Code of Civil Procedure is 

amended to read: 

1249.1. All improvements pertaining to the realty that 

are on the property at the time o~ the service o~ summons and 

which a~~ect its value shall be considered in the assessment o~ 

compensation, damages and special benefits unless they are removed 

or destroyed before the earliest of the following times: 

(a) The time title to the property is taken by the plaintiff. 

(b) The time the possession of the property is taken by the 

plaintiff. 

(c) The time the defendant moves from the property in 

compliance with an order of possession. 

Cd) The Un:e the det~llt w1thd.rawe any PCl'ticn of the 

amount de;c11ted under Chapter 1 (cc~encir.~ with Section 1268.01) 

and ~cves from the property. 

COmment. Section 1249.1 was added in 1961 to specify the times at 

which risk of loss of improvements should pass to the plaintiff and the 

times at which improvements upon the property should be considered in 

determining value. See 3.CAL. lAW llEVISICU CClll'lI. rEF •• !1IlC. & sn;DES, :-'. -. . 

Recommendation and Study Relati~ to Taking Posseesicn and Passage of Title 

in Eminent Domain Proceedings at B-1, B-8, B-53 to B-55 (1961). The 

plaintiff may deposit probable just compensation pursuant to Chapter 1 

(commencing with Section 1268.01) whether or not possession of the property 

is taken prior to judgment. See the Comment to Chapter 1. As the defendant's 

moving from the property after having withdra~n the deposit is sub-

stantially equivalent to his moving frcm the property in compliance with 

an order for possession, such moving is given the same effect under the 
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SEC. 5. Sectbn 1255a of the Code of Civil Procedure is 

amended to read: 

l255a. (a) The plaintiff may abandon the proceeding at any 

time after the filing of the complaint and before the expiration of 

30 days after final judgment, by serving on defendants and filing in 

court a written notice of such abandonment; and failure to comply with 

Section 1251 of this code shall constitute an implied abandonment of 

the proceeding. 

(b) The court may, upon motion made within 30 days after such 

abandonment, set aside the abandonment if it determines that the 

position of the moving party has been substantially changed to his 

detriment in justifiable reliance upon the proceeding and such party 

cannot be restored to substantially the same position as if the 

proceeding had not been commenced. 

(c) Upon the denial of a motion to set aside such abandonment 

or, if no such motion is filed, upon the expiration of the time 

for filing such a motion, on motion of any party, a judgment shall 

be entered dismissing the proceeding and awarding the defendants 

their costs and disbursements, which shall include all necessary 

expenses incurred in preparing for trial and during trial and 

reasonable attorney fees and appraisal fees actually incurred 

These costs and disbursements, including expenses and attorney fees 

and appraisal fees , may be claimed in and by a cost bill, to be 

prepared, served, filed and taxed as in civil actions; pr¢vided, 

however, that upon judgaent of dismissal on motion of plaintiff, 

defendants, and each of them, may file a cost bill within 30 days 

after notice of entry of such judgment i-~ka~-aa!~-eeB~S-aRa 
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~~8BQFsemeata-8Rall-ast-iaelQ~e-e~eases-!aeH:Fe~-ia-~Fe~eF~Rg 

~SF-tFisl-WReF8-tRe-setisa-i8-~ismi6se~-4g-aaYS-SF-mSFe-~Fi9F 

t9-tRe-time-set-~9F-tRe-pFetFisl-esa~eFeaee-ia-tRe-aetiSa-SF; 

if-ae-~FetFiel-eea~eFeaee-is-set;-tRe-time-Bet-fsF-tRs-tFiel 

.. f-tlie-eetiea • 

(d) If, after the plaintiff takes possession of or the defendant 

moves from the property sought to be condemned in compliance with 

an order of possession, the plaintiff abandons the proceeding as 

to such property or a portion thereof or it is determined that 

the plaintiff does not have authority to take such property or a 

portion thereof by eminent domain, the court shall order the 

plaintiff to deliver possession of such property or such portion 

thereof to the parties entitled to the possession thereof and 

shall make such provision as shall be just for the payment of 

damages arising out of the plaintiff's taking and use of the property 

and damages for any loss or impairment of value suffered by the land 

and improvements after the time the plaintiff took possession of 

or the defendant moved from the property sought to be condemned in 

compliance with an order of possession, whichever is the earlier. 

Comment. The purpose and effect of subdivision (c) is to recompense 

the defendant for all expenses necessarily incurred whenever the plaintiff 

fails to carry an eminent dcmain· proceeding through to conclusion. Pacific 

Tel. & Tel. Co. v. Monolith Portland Cement Co., 234 Cal. App.2d 352, 44 

Cal. Rptr. 410 (1965); Oak Grove School Dist. v. City Title Ins. Co., 

217 Cal. App.2d 678, 32 Cal. Rptr. 288 (1963); Kern County v. Galatas, 200 

Cal. App.2d 353, 19 Cal. Rptr. 348 (1962). Reasonable attorney's fees 
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actually incurred thus eay be recovered irrespective of the time when 

the legal services are rendered. Decoto School Dist. v. M. & S. Tile Co., 

225 Cal. App.2d 310, 37 Cal. Rptr. 225 (1964). other reasonable and 

necessary expenses, including appraisers' fees, however, are subject to 

the proviso to the subdivision and may not be recovered in any case in which 

the action 1s dismissed 40 days or more prior to pre-trial or trial. 

laMesa-Spring Valley School Diet. v. Otsuka, 57 Cal.2d 309, 369 P.2d 7 

(1962). The changes to the subdivision provide a uniform rule for all 

expenses: (1) To be recovered, they must be reasonable and actually 

incurred; and (2) if reasonable and actually incurred, they may be recovered 

without regard to the date that the proceeding is abandoned or dismissed. 
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SEC. 6. Section 1255b of the Code of Civil Procedure is 

amended to read: 

l255b. (a) The compensation and damages awarded in an eminent 

domain proceeding shall draw la",ful interest from the earliest of the 

following dates: 

(1) The date of the entry of judgment. 

(2) The date that th~·pOSBeS6ion·of the prcperty 8ewgR*-te~Fe 

€€F.aeERea is t~eo.cF.the damage thereto occurs. 

(3) The date after which the plaintiff may take possession 

of the property as stated in an order a~ta9pisiF.g-tke-~!aiBtiff-te 

take for possession. 

(b) If ~ after the date that interest begins to accrue ~ the 

defendant continues in actual possession of 9P-peeeives-FeRts; 

iBsaeS--aRQ-~pefitB-fF9B the property or receives rents or other 

income attributable to the period after interest begins to accrue , 

the value of such possession and the net amount of such rents 

or other income ,-iBsHes-aBa-~F9fits shall be offset against the 

interest 

iR-aetYa1-~esseSBi8H-ep-peeeives-s~ek-peHts,-isSHeB-QBQ-Fpefits • 

(c) The compensation and damages· auarded in an eminent domain 

proceeding shall cease to draw interest on the earliest of the 

follo;,ing dates: 

(1) As to any amount deposited pursuant to £ee*i9H-1243., 

paragraph (1) of subdivision (b) of Sectbn 1268.01, the date 

that such amount is withdrawn by the person entitled thereto. 
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(2) As to any amount paid into court pursuant to aeet!BR-12~4 

Chapter 3 (commencing with Section 1270.01) of Title 7.1 of Part 

3 of this code, the date of such payment. 

(3) As to any arrnunt paid to the person entitled thereto, 

the date of such payment. 

(4) If the full amount the defendant is then entitled to receive 

as finally determined in the eminent domain proceeding together with 

the full amount of the interest then due thereon is paid into court 

for the defendant after entry of judgment, the date of such payment. 

(5) As to any amount deposited pursuant to paragraph (2) of 

subdivision (b) of Section 126&.01 or pursuant to Section 1269.06, 

the date on which notice of such deposit is served by the plaintiff 

on all the other parties to the proceeding in the manner provided 

by Section 1268.03. 

Comment. In subdivision (a), paragraph (3) is changed to refer to 

an "order for possession," rather than an "order authorizing the plaintiff 

to take possession" to conform to the usage throughout Title 7.1 (commencing 

with Section 1268.01) in referring to any order for possession prior to the 

final order in condemnation. 

SUbdivision (b) is changed to clarify existing language~ Under the 

subdivision, the plaintiff is entitled to offset against interest (1) the 

value of possession, or (2) the net amount of rents or other income received, 

as though the property were purchased by the plaintiff on the date that 

interest begins to accrue. 

SUbdivision (c) is changed to make paragraphs (1) and (2) refer to 

the ~ppropriate statutory provisions. Paragraph (5) has been added to 
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provide two new instances in which the compensation and damages awarded 

in the proceeding cease to draw interest. Code of Civil Procedure Section 

1268.01(b)(2) permits the plaintiff to deposit probable just compensation 

for each interest in the property sought to be condemned. On service of 

notice of such a deposit, interest is made to cease. Section 1269.06 

requires the plaintiff, under certain cir~stances, to deposit probable 

just compensation on motion of the defendant. Interest is made to cease 

on notice of such a deposit whether the plaintiff makes a single deposit 

or a deposit for each interest in the property. 

-61-



SEC. 7. Section 1257 o~ the Code of Civil Procedure is 

amended to read: 

1257. (a) The provisions o~ part two o~ this code, relative 

to new trials and appeals, except in so far as they are inconsistent 

with the provisions of this title, apply to the proceedings mentioned 

in this title i-P~o¥i~Qq~-tR~t-~QR-tR~-P~qRt-Qf-tRQ-R~-gf-K~RQ¥ 

~Q~Q~~QQ,-aRa-~9R-tRe-eKeeH*~9R-9f-tRe-aeaa-*e-BHilt-*Re-feaeeg 

RRa-ea*tle-g~a~aS;-ag-FFevi4e4-~R-seet~eR-twelve-BYRB~Q-aRB 

fi~~-QRe,-tBe-plaia*iff-sRall-Be-eRtitle4-~e-eR*eF-ia*e;-~F9ve, 

aRa-Bgla-FQsseggiQR-~f-tBe-FF9FeF*~-s9~gRt-tQ-Be-eeRQemRea-fif 

R9t-QlFeQ4¥-iR-F9Sgesai9Rt-Qs-pF9viQea-iR-~eQtiQR-twelvQ-RYRSFBS-aaQ 

fi~y-fe~;-aRa-aeve*e-tRe-s~e-tQ-tRe-p~sliB-~ae-iR-~~Bati9Rt--aRa 

Re-m9ti9R-f9P-RqW-tFiQl-QF-~ppeal-~BQll,-~fteF-a~eR-paymeRt-RRa-filiR8 

Qf-s~eB-aeRa-as-af9Fesaia,-iR-aRY-maRReF-FgtaFQ-tBe-Q9a*~1atea 

~F9vQmea*~--ARY-m9Rey-wRieR-_aRall-Ra¥A-PAeR-aep9ai*Qs,-aa-pF9ViaQa 

iR-seBtieR-*welve-RYRQpea-aRa-fif*y-f9~,-~-ps-appliea-tQ-tBS 

paymeat-9f-tRe-E9R9y-asaSSSeQ,-RRQ-tR9-FgmaiRaQFy-if-aay-tRQFQ-PQ~ 

RBall-sQ-FetWER9Q-t9-tB9-plaiatiff 

(b) In all cases where a new trial has been granted upon the 

application o~ the de~endant, and he has ~ailed upon such trial to 

obtain greater compensation than was allowed him upon the ~irst 

trial, the costs o~ such new trial shall be taxed against him. 

Comment. The proviso to this section was added in 1877 in connection 

with related changes to Code of Civil Procedure Section 1254, which deals 

with possession a~ter judgment or pending appeal. See Code Am. 1877-78, 

Ch. 651, p. 109, §§ 1-2. Various subsequent changes to Section 1254 have 

rendered the language o~ the proviso meaningless. The general provision as 

to fences and cattle-guards remains in Code o~ Civil Procedure Section 1251. 

Subdivision (b) is the same as Code o~ Civil Procedure Section 1254(k) 

(repealed in this recommendation). 
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SEC. 8. Article 9 (commencing with Section 16425) is added 

to Chapter 2 of Part 2 of Division 4 of Title 2 of the Government 

Code, to read: 

ARTICLE 9. CCr:rE~:rrATICl1 DEFcsns FUND 

16425. Condemnation Deposits Fund 

16425. The Condemnation Deposits Fund in the Treasury is 

continued in existence. The fund consists of all money deposited 

in the Treasury under Title 7.1 (commencing with Section 1268.01) of 

Part 3 of the C~de of Civil Procedure and all interest earned or 

other increment derived fr~ its investment. The State Treasurer 

shall receive all such moneys, duly receipt for, and safely keep 

the same in the fund, and for such duty he is liable to the 

plaintiff in the eminent domain proceeding upon his official bond. 

Comment. Sections 16425-16427 restate the substance of a portion 

of subdivision (h) and all of subdivisions (i) and (j) of Section 1254 of 

the Code of Civil Procedure. 

-63-



16426. Investment of fund 

16426. (a) Money in the Condemnation Deposits Fund may be 

invested and reinvested in any securities described in Section 

16430, Government Code, or deposited in banks as provided in 

Chapter 4 (commencing 1~i th Section 16500) of Part 2 of Division 4 

of Title 2, Government Code. 

(b) The Pooled Money Investment Board shall designate at 

least once a month the amount of money available in the fund for 

investment in securities or deposit in bank accounts, and the type 

of investment or deposit .and shall so arrange the investment or 

deposit program that funds will be available for the immediate 

payment of any court order or decree. Immediately after such 

designation the Treasurer shall invest or make deposits in bank 

accounts in accordance with the designations. For the purposes 

of this subdivision, a written determination signed by a majority 

of the members of the Pooled Money Investment Board shall be deemed 

to be the determination of the board. Members may authorize deputies 

to act for them for the purpose of making determinations under tt.is 

section. 

Comment. See the Comment to Section 16425. 
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16427. Apportionment and disbursement of fund 

16427. Interest earned and other increment derived fram 

investments or deposits made pursuant to this article, after deposit 

of money in the State Treasury, shall be deposited in the Condemnation 

Deposits Fund. After first deducting therefrom expenses incurred 

by the Treasurer in taking and making delivery of bonds or other 

securities under this article, the State Controller shall apportion 

as of June 30th and December 31st of each year the remainder of such 

interest earned or increment derived and deposited in the fund during 

the six calendar months ending with such dates. There shall be 

apportioned and paid to each plaintiff having a deposit in the fund 

during the six-month period for which an apportionment is made, an 

amount directly proportionate to the total deposits in the fund and 

the length of time such deposits remained therein. The State 

Treasurer shall payout the money deposited by a plaintiff in such 

manner and at such times as the court or a judge thereof may, by 

order or decree, direct. 

Comment. See the CJrnment to Section 16425. 
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c 

c 

c 

SJIl. 9. Section 1243.4 or the Code or Civil Procedure is :repealed. 

1243.4.. . . 
'.'f <-'Ii:,::> In any proceeding in 

eminenl domain brought by the Stat.i; or 
a C!)Wlty, or • municipal corpomion. or 
metropolitan water district, mun; ci pal 
UlJ1ity dUtrict, municipal water district, 
drainage, irrigation, levu. reclamatioo or 
water con.ervatioo district, or limilar pub· 
lic corporation, the pIaintiJf may take im· 
mediate pos&eS&ion and use oE any right-of. 
way. oc lands 10 be used for reservoir 
J>Il1lIOSe4, required for a pub\k use whether 
the fee thereof or an easement therefor be 
-g!;t.. in the ~qoer aJld $Ubje~to 1M 
C!l'IilltlOJls preecribed by Jaw. -""" .• :.:. '::: . 
(>,. ·.~(;..'f/'i".·' 

MI I;" s-4.~·o.tt 
+'fP~ 

Comment:.. Section 1243.5 is superseded by Code of Civil Proeedure 

Sections 1269.01, 1269.CI2, 1269.0.3, and 1269.06. 

~~--- .. ------. r/ .. _ 



c 
SIt::. 10. Section 1243.5 o.f the Code of Civil Proaedure is repealed. 

c 

c 
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c 

c 

c 

wved with • eC>py of the summOn. and 
c<>m;>laint ,n tho !tI3Jtner proscribed by law, 
in ",hich case suvice of the order rnay be 
mad" by mail upon such r.""'" and hU 
a"ern.y of reconi, if :any. I a P"fSOn upon 
w""m a ~opy of .be O<der authorizing im
mediate ~"n is ~ to ":J:; 
oan.aI!'l ""net<! under thU section 
outo. tJ.., State, or hos departt<! from the 
St.le ..... ClUlI,ot with due diligence be 
found within the Scot<:, the plainlilf ...." 
in lieu GI such puaonal service send a copy 
of the oniet· by ngisterfli or c.....med mail 
address<d to sud. pe!SOtt at his last known 
addr ... .s. rf • ropy of <he order is sent by 
regislered or <:<rti6ed m.w in lieu of pet. 
""""I oervice, the plaintiff shaI1 file an ofIi. 
davit in the proc«ding setting f'otdl the 
faa. showing the reason ptft<II>lII. IU'rice 
could not have been made. ']"h., court may. 
for good C8I15e abo ....... by aftid,Mt, auth«
Iu the plaintilf to taU po '_on of the 
property VicbOl1f oerving • alp)' of the 
order of lnumdiate po FIE • WI upon • tee·, 
ord owner _ ~,the ~ A 
£ingl. eervke UpclQ Or m.iIing to thoie at 
the Aim address ahan be sUiticlent. 'The 
court may, fer J!DOCI _ .......... by .... 
davit, obcrten the IiIne speciIIecI in this 
~ to • period of __ the 
three dayL 

'. " "".uaed.~.dds ..wi"""j "'ecoid 0_ or ~. at I.'l~ "",,~ _ 
boch the pedC:D C! ~fJOl'a II> wII",~ '*""' 
doe legal dtI.t t1> We £«<0 tl'P=' I»' deeds 
or CI«ber iuttur.,,,,,,,-,," <!,;J! i/ ,e..-ookl ill t!:>, 
.rccoadec' .. o£:~ of tr..t.: !,;c~:!jl;';'"!~ it6 whtdi the 
~ _u !out-:d 67::1 t~~ ~-'!::oo~ ('~ r ..... ~~ 
lUll. if any, in fe~;)~,~ c:~ th~ prctJ-~~y 
:uaclcr. wnum It'.'id {~dy i'~ed ~ ot 
•• _t ofpu,~. 

(<I) At an" t!,m(. ,,;,'e :h. ~"tt:t h .. 
snade atl ot'd€1 .:;.!. •. hmiJn.~: ~r.-:;~~-t~ ~~ 
~ the (:'JUt:'C tIJ": /, :-<~~";:t :':W::l.:·L of i:n)' 
party to lb·!: C:U"Jnc~~t ,-~.-~r ..... b J:.r~·OI-.;~cd;:nl"". 
order _ iQ(:t'et...'le Vll f!. (::,,:.:~.:;~e b the. :re-. 
~ that: the pL~l'. ·e",{ i.:. ~l'~u-ecl t:J 
depOsit parswmt to rbi, ",oriel> i; tho court 
detaWiieo that the secu.';;)' ",hid> shoold 

. be deposir.ed tor the t~g of the proper
ly ...a an" damali~ b:itl!J>! th.,eI<) i. at. 
ferent £rOm th~ t';.l<..>t.~n: of the ~'!::ttrily 
tbcreuofot. depc.llteii. P,';~, to i1J<!zt'~-' ...n _urioy m.,. 00t !:Ie .ul ..... d to ... 
_nt less t'tm rl'llt tt!re;.-..lr wii:drawn 
puniWIt to ~On 1243.1. 

(.) The IIIIlOIa1t ....,."';:-.d '0 i>e ""posited 
by the plaintiJf an& !he amount "hu~h 
cIepooit Withdrawn by the d-of.ru!ant "'Ill)' 
_ ... gWen in eYidMce "r reiern<l to in 
doe trial of tJ.., issUe of """'('UlWic·" 

(!) The plaintiU >hcll not l» h~ t<> 
howeM>ando"ed or waived th,. dsht to 
appeal lram tb" jn..'V"'" t hl' ti>!dng po:;. 
iCISioo of the prop~i~ pn..-:;u~t<t 10 tbi.! 
action .. ~':"- c .- ,,-',,: "; .-,~.~:- • -':~-:"'r':'_>- .. ~.~~:.~. ~, 
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c 

c 

c 

Comment. Section 1243.5 is superseded by Chapter 1 (commencing with 

Section 1268.01) and Chapter 2 (commencing with Section 1269.01) of Title 

7.1 of Part 3 of the Code of Civil Procedure. The provisions relating to 

the deposit are superseded by provisions contained in Chapter 1; the 

provisions relating to an order for possession prior to judgment are 

superseded by provisions contained in Chapter 2. 

The disposition of the various provisions of Section 1243.5 is indicated 

below: 

Section 1243.5 Recommended Legislation 

Subdivi sion (a) - fil'st sentence 

- second sentence -------

- third sentence --------

Subdivision (b) - first sentence --------

Subdivision (c) 

Subdivision (d) 

Subdivision (e) 

Subdivision (f) 

- second sentence -------
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1268.01(a) 

1268.01{c} 

1269.01(b), 1269.02(b}, 
1269.03(b} 

1269.01(b)(se~ond 
sentence) 

1269.02(b) (second 
sentence) 

1269.03(d) 

1269.01(c), 1269.02(c), 
1269.03(e) 

1269.04 

1268.02 

._J 



c 

c 

SEC. ll. Section 1243.6 of the Code of civil Procedure :is repealed. 

C_nt. 

, ,1243.6. 
M'hen rAOOeY

i& -:<"\ nquired to be dC'P"ut": a. provided 
by "SeCtion ':,' _ 1243.5, ,h. COIltt shall order 
the ~ to be deposited m the State 
Treasury, unle&:l the plaintiff requesu the 
eourt to order depOlSit !r:. the county 
tn:asury, in which case tl:" oo.u-t <!hal! 
order depcoit t ... th" county treuury. If . 

. mane,. i.o depo&ited !n the Stall: T-..ry 
p.asulClt to this scctm."l it shall be held, 
inveote4, depoaic'!d, u-.t! disburftd ill t.'le . 
IlWIller apeciJied in Sec.tioa IlH. a!>d in-
."reot . =ned or od\Ct' in=:ncrol: derived 
:")ll its i!lve;tm·l;Jlt shall be apportioaed 
3r.d disbW"w) in che manner ar.«iJied b 
tb:ilt ~ection. . :_~:;c";._.(-.: "~"'_~~~'*~~'-::'::''".JL!'' 

Section 1243.6 is superseded by Section 1268.10 of the 

Code of Civil Procedure. 
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sm. 12. Section 1243.7 of the Code of Civil Procedure is repealed. 

;120"". . .. 
:::, . (a) At allY tirt" .h~1' m""o), !tao 

be", depodted ,. as provided in Seet,,,,, 
. . 1243.5, the ,,:.rty whu • ., p"operty or 

mteE't.st b ~~Qp!trl;j' ia bd~\.[ ~k:en -, _~ ~.~ 
may "Pp!y t;) the """'I, 4,\ II", "''''''; ... 
hereinafter ",roy;,:,,&, for the wltlm"",d 
oi all or JUt)' pore"" of th~ =.)u,,: ell
posited fOt his F"?U'l' (It pr~~ int .... 
est. Uncl ...... ch &ppli:at ...... Ihe court 01>.:1 
ru-d ... tha~ pottion of the .."",,"', al'l"!ld 
1m, whid. th<: app!iCl!nt i •• ntitle.i f<' ... itl>· 
draw tOtIder the prt'v;';.,... of this =tion, 
.... be paid to Iud, .. !':Plinnt !rem tne 
mooe)' d.posi~d in """Election with w<.h 
proJ>UIY at pteperty interest . , 

(b) !f the ~ """'WIt ;;"'t.rt 10 1" 
>;;vithdra'\ol'll prio!' 00. "judgment t."l'!ecelis. the 
""'oOtIDt "f the origi'"'' d.,.,..:r, each' "I'" 
piiQnt, before an)' 4£ such ~ is '"lirt-. .. 
dr&..", .hall !ile an ""datakbg executed 
by tw" "" moe~ sufficin,t StIt'eti .. oppo:~v<d 
by the <:O".m: to the df_ Ii-."Ct ,hey"'. 
/round to the p~-.intiff in <hub!e t:", """"'M 
of ~,uch eucss for' t!').~ ~""It.r.il (..f ;my .lru'J:.!nt 
withdral4.ll by the applicant th:.l.t acctds 
,he .....,.",t t<> which the arpIkant i. "". 
litled I1S lin."y tl.tumi"ed in the "":a·,l1t 
<I""""" Ih""",td~.,g, !Og!!!~'" with legol 
tot....,., (ro:n the dot. of its withd ..... al. 

If th .. e •• more than one appliCAAt aM 
Ih" ,,,,,,I amount ... ught to be withdraw" 
.""ted. the am'>Un~ of th~ oriRi"a1 hpocit, 
the app!icana, in lie,. ef Jiling "!,""n. 
ui!deo-takings. ""'1 jeintly file an "Ddertnk. 
iog ex .... .rted by I we> L" := .... 'Scier.: 
OUtdkoo appcc>ved by che court to the .fftd 
that they are bouDd 10 the pbintUf in 
dou.!.!. lbe am'>I'", of .... --h e"","" {or tne 
Mum of any _ withdrawn by the 
awliC1W1a mat ."" • ..r. rho amount to 
which ·tbe "Pl'li.--ar.u are ""tiLled as finally 
determined in lhe .,..,i""", domain pre
~g togerh.. wiIh [eNOl in:",..,.! {""" 
the <Iat .. of its wit.lulrowol. 

If th. unde:r:>!d"l: tequked by tbi. sub
d£v1si.on is e"x.e:ruud !::rY O!1l I!dc:tt.ed m~f"ty 
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in-.:r. the undertaking is ... fficient in 
amount if the surety is bound <m!Y I .. the 
extent that the _01 sought In be with· 
drawn cxaeds the amcunt originally ok. 
(>O!'ted. 

n... plaintiff may co""",. to an UDde.· 
taking that is less than the """""'. re
quired .mdtt this subdivision. 

1£ the undtttaking i. ex,.: .. ,",.! by an 
admitted snrety i ..... rer. the appli«mt iiling 
the undertaking is entitled to tee"Ver th" 
pumium paid for tb. undertakinr;. bu. not 
10 """""" 2 pttant of the lace value of the 
undertaking, ... -8 pM'!' of the recoverable 
_Is in th .. eminent domain ptoc~ 

(c) n... application ihal! be mad.! by 
affi~vit wherein the applicant .hall set 
forth his interest in the, property .. nd r.
'lues!; withdrawal of a &fated amount. The 
applicant ihan serve a copy of the appli· 
cation 00 1M plaintiff and no withdrawal 
aha!J be made until at leal>t - 20 da~ 
after such oervice of the appliClltion, or 
until the time for ail objectiona has expired, 
whichever i.! later. 

(d) Withill.- the 2G-day period, the plain
IiIf may objeCt to such wititdl'2wal by filing 
an objeqi<m thtteto in """'tt O'J the 
ground that an undertaking should be ~ 
or that the omount of, ot' d,,, .uretif" upon, 
lOCh on un<krtokll111 """ insufficient. 

(e) Within "J;.J the 2G-day period, lhe 
plaintiff may obJec.t to such Withdrawal by 
filing an objection ,'.'; thereto in court on 
!beef_ ground that other peraom are 
known or belimed to hav< intere<t& in the 
property. In thi.! event th~ plaintiff shall 
attempt to per.!Otially retve on ouch other 

. persons a notice to such person. that they 
may app"ar within ,.:.k- 10 day. after ouch 
&enrico and object to .uch withdr.twai, and 
that failure to appear will rerult in the 
waiver of any right to such .",aunt with
drawn or furthtt rights against the plain
tiff to the extent of the sum withdrawn. 
The plaintiff .hall state in:i'" auc:h 0b
jection the names and I .. t biown addr_es 
of other perwns known or believed to 
have an interest in the pwpm;y. wbether 
or not it bas been able to serve them with 
auch notice and the date of such aervice. 
If the plaintiff in ita ob~on rqKI!'tS to 
the court that it i& unable to per8Oll1lly 
suve persons known or believed to have 
. . til r.: ~~. ,.", _t. mterests In It pro . WIUlUl '_'i-::'~:·: me. 
»-day period, sai money shall not be 
withdrawn until the applicant cau ... such 
pmonal oervia: to be made. 

(f) If mch persona 10 served apPQ" and 
object to the withdrawal, or if the plain
!:if 10 requem. the COUrt a!Wl theriuport 

, bold a hearing after notice thereof to all 
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partie. a,,.,d shan dettrmine the amounta to 
be withdrawn, if any, and by whom _ -~ 
1£ the C<nl-,"" determines that • J*'IY ;. 
entitled to withdraw any potUOD of a de
posit ",hich anorhet party claims, the court 
m"T require .l1ch party. bdor~ withdraw. 
ing such portion, 1<> fik .... ~ 
executed by two or "..,... .. dIic:ient _os 
3p;>rnved by the <:oL'Tt to the elf,,,, Ihat 
tbey are b<>und to the adverse claimant in 
.ud:t amOQnt .. i. hed by the court, but 
not to exceed double the pGCtioa cIooinwI 
by the ..tv.roe dOli ....... to for the ~ 
to the p........ ...titled thereto of BY 
amount withdrawn that czceecb tha 
amount to which such J*'IY is entitled .. 
6...ny detetmined in the ...an ... t dODlllia r=edins• togcaher with Jepl Int._ 

the <fate of ito witluInwitI. No ...... 
001II SO $efVCd sh.n have 0111 claim againat 
the plamtill' for compemation for the Value 
of th. property t>Jten or oevennce dam· 
ag'" thereto, or otherwi •• , to the extent of 
the amount withmwn by all parties; pr0-
vided, the plaintiff shill remain liable for 
soid compemation to per8Oll$ having :ut 
intClest of nx:ord who ate not eo aeiwd. 

(g) If withdrawn, the receipt of any 
ouch money .ball constitute a waiver by 
operation of law .-(;M.. of aU c:kfenoes in 
fawr of the persons receiving such pay' 
ment except ;~].t;, N$ claim for greater 
compensation, Any amou"t eo pai~ to .... y 
pa>:ty ohall he credited upon ':%";; the 
judgment 7. in the ...,,;...,m ~ pm
cudi"g. 

(b) Any amount withdrawn by any 
party ill exotgs rJi tbe amOllllt to which he 
i. entitled as finally determined in the '> • 
eminent Jomain pro""wing &hali be :'..
paid to tit. !'3rI:J' entitled ahereto together 
with lege.! interut thereon from the dace 
of ;11 withdrawal, wd the court in which 
tho ...... II 
pending 
againa d __ 

alur dI. CIIiIIIt 
may, 0fI enter !Me -ott .... 
th. suretles f.,.. ouch _ togetbei with . 
the intorest that may be clue th..-.. ., ~ 

all in strik&-aut 
type 

COlI!lIem.. This section is superseded by Chapter 1 (COlIIIlIBncing with 

Section 1268.01) of Title 7.1 o.f Part .3 of the Code of Civil Procedure. 
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The disposition of the various provisions of Section 1243.7 is indicated 

below. 

Section 1243.7 Recommended Legislation 

Subdivision (a) - first sentence 

- second sentence ------_ 

Subdivision (b) --------------------- ___ _ 

Subdivision (c) - first sentence --- ____ _ 

- second sentence --------

Subdivision (d) --------------------____ _ 

Subdivision (e) 

Subdivision (f) 

Subdivision (g) 

Subdivision (h) 

-------------------------

-------------------------

-------------------------

-------------------------
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1268.04 

l268.05(a) 

1268.06 

1268.04 

1268.04 
1268.05(b) 

1268.05(c) 

l268.05(d) 

l268.05(e) 

1268.07 

1268.08 
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SEC. 13. section 1954 of the Coda of Civil Procedure is l'6pealed. 

!254 •. ~ 
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(f) The defendant. who is entitled Ie 
the money paid into Clurt for,him upon 
any judgment. shall be entitl.yl\o demand 
and r=iVt the . full amcoml of 1M 
judgmenl at any tinte thetiafter upon 0b
taining an order therefor from Ihe court. 

The court. or .. judge thortQf. UJ)Oll 
application " by ouch defendant. .~. . 
&hall order >n(l direct that the money ... 
paid into court for him be delivered to him 
upon his filing a aatisfaction of the judg. 
ment. or upon his filing a r=ipt theiefor. 
and an abandonment of all deferues to the 
actioo or proceeding. except as to the 
all)OUJlt of damages that he may be entitled 
to in the event that a new trial ..... is 
granted. . A payment to a. defendant. II 
iforuald. .hall be held to be an abandon
ment by ow:h defendant of all "efemes 
interposed by him, excepting his claim for 
greater compemation. 

: (a) Any _ with" .. "m '" 
.." party iA excas of the.-..art to which 
be ia entilled IS liD<dIy delennined in the 
eml_ dcnIain I""'"tdinll .hall be poW 
without ;nl_ to the parIJI entitled dlftc. 
to, and the court in whiCh the __ 

~ I"" 'ing it l'eDCIia£ oMIl _ 
jucIgInent tbetelcr apnlt....li prry. 
- (h) The payment of the money into 
cowt. u herdnbefore provided for, tha.U 
not discharge the pjaintiJF from liability to 
keep the Aid fund full and without 
diminution; but ,uch money .hall be and 
ruWD, u to all accidenta, defalca.tiDDt, IX' 
other contingenci .. (u between the parties 
u> the proceedings). at the rial< Of the 
plaiatiJf, and shan so rema.in untI1 the 
amoont of the compensation or damagea i& 
finally .settled hy judicial detemlina.tion, 
a.ad uotil the court _a.rd, tbe money, or 
tueh part thonof as shall be determined 
upon, to the defendant, and until he i& 
aUthorized 01' required by rule of COII1't 
10 take it. If. for an,. reaeon, the mocey 
Iha.II at any time" be loot. or otbetwiIe 
abotracted or withdra.wn, through no fault 
of the defendant, the court shaJI require 

&:te . tift' to make anel keep the &um 
. at all tim .. unb1 the litigation is 

IIy brougbt to lUI end, and until pUc! 
over (It made pa.yable to the .defendant by 
order of QOUrt, as above provided t. The 
court. .t..ll order the monty. to be 
depositt£in the State Treuury,,''!. ..... ~ 
1M plaIntiJf requatl the CCU!t to on!er 
depoIic in the county It.......,., in which 
cue the court 011011 Older dej>osit in the 
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iIDDtICy treaaary.ft the _ onIer!o dcpooit 
'" Ih. ~t"t,' Tn,l""!}', i! .haIl be the duty 
of the State Treasurer to receive all auclt 
moneye. duly receipt for. and to safely 
keep the WIle in ..... " the Condemnllliofl 
Deposits FUDd, which fund is bereby ere
at<d in the State Treasury and for wci>. 
duty he ohall be liabl" to the plaintiff upon' 
hi. ollici.1 bond, Mo....",. in the Condem~ 
lien Deposits Fund may be in .............. , 
reinveot<d in any ..,curiti.. ~d in . 

. Section 164)0, .. :.:, .... GoY_nt 
Code, 0< d.".,.,ted in bank. .. pro..uJed 
ir .. Chapter 4 (~n .. ncing with Soctitm 
16500) of Part 2 ot OivUian 4 'If Tnl. 2, 
Go ••• .......,t Cod .. nx Pooled Money In· 
.. armeat Board sball d...tgnate at least once 
a montbtbe aJtt<>Unt of money • .,ai\ah!e in 
the fund tcir investment in oecaritia or 
deposit in b .. -..k 1CCOUn1s, and the type' of 
investmoat or deposit and m.n I!O 2mlhge 
the in_I or tkpo,oil pt'ORI'IUD that 
fw>dI WI be available E"", tbe' u........Iiate 
p"y ..... "t of any «mt Md .. or d.-a-. Im. 
mediately aft .. such desigDa1ion the T _ 
_ ohaIl inv ... or make ckpaUu in &iu.It 
_ in -w..:e with the _po 
tioat. 

(i) For the ~ of this JeOIiaa" • 
wriun detetmination eigued by • _jean, 
cI the _,._,. cI the l'ooIad'1!oIaae1 lao 

.. _t a-.I sbaIl .... doomed to .... the 
detutninacion of the board. M.nI>en ..., 
... thorize deputia to ad f"", than fot the . 
purpose of making det....umbou UbCIer' 
thU aeaion. 

(j) In_ .amed .nd other iJu:remat 
daiwd from invest"""''' or deposi .. made 
pursuant to tbio IKIion, .ftu det>ooit of 
monty in the State T.........,.., .IWI .... de
pooited in the Condonmarion o.posits 
Fund. Alto. 6rst d..tucting tberd'nHn a· 
pen ... incurred by the Treasurer in talciag 
... d making deliv~ of boftds 0< other 
securities ullder this section, the Stat. 
ControIIet shaD .ppaetion as of Jome 30th 
and Deeemlm: 31.01 liE each ,..,.. the .... 
maind ... of aucb inl .. ""se .. rned or incre
ment derived and deposiced in the fuDd 
during the m: c:aIenGar IBODI:hs endin 
with ... c:h dat ... There IbaII .... apportioa~ 
and paid to each plainUff b.Mng • deposit 
in the fund during the six·JJICIMb pftIod 
1M wblcb an apportionment ;. ....a., an 
__ directly ptopodinn_ to the total 
deposUo in the fund and the Ieugtb of 
time ouch dopooib remained therein. The 
State T reaaurer .halI payout' the 
money ,,< dtopooited by • pIaint:i/f in IUCh 
mannuand at such timea as the court 
or a judge chtrwf may, by order or dectee, 
direct. 

(Ie) In all cur.a where a lie'" trial 
has heen granted upon the appliation of 
che defendant. and he has fat1ed upon mch 
trial t<! obtain greater comptflation chan 
was aUowed him upon the tint trial, the 
costs of ... ch new tr:i!! ohall be taxed 
12amst binr.·c '· .", ., ·.'~L 
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Comment. The disposition of the provisions of Section 1954 is 

indicated below. 

Section 1954 Recommended Legislation 

Subdivision (a) ------------------- .. ----

Subdivision (b) ------------------------

Subdivision (c) ------------------- .. ----

Subdivision (d) ------------------------

Subdivision (e) ------------------------

Subdivision (f) ---- .. --------------------

Subdivision (g) -------------------------

Subdivision (h) - first three sentences -

- remainder -------------

Subdivisions (i) and (j) 

SubdiVision (k) -----------------_______ _ 
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1270.01 

1270.02 

1270.03 

1270.04 

1270.06 

1270.05 

1270.07 

1270.08 

Government Code 
§§ 16425-16427 

Government Code 
§§ 16425-16427 

1257(b) 

... 

... J 
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SEC. 14. This act shall become operative only if Senate 

Constitutional Amendment No. _____ of the 1967 Regular Session 

of the Legislature is approved by the vote of the electors, and 

in such case this act shall become operative on January I, 19~. 

Comment. There is some doubt whether the right to take possession 

of property prior to judgment can be extended to persons and for purposes 

not listed in Section 14, Article I, of the California Constitution. The 

Constitutional Amendment referred to in Section 14 of this act would make 

it clear that the Legislature may by statute extend this right to addi

tional persons and for additional purposes. The recommended legislation 

would become effective only if the recommended Constitutional Amendment 

is adopted by the people. 
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PARALLEL TABLES 

TABLE I 

EXISTING SECTIONS TO PROPOSED LEGISIATION 

Code of Civil Procedure 

Existing Section Proposed Legislat:l.on .. 

1243.4 ---------------------------- 1269.01(a) 

Subdivision (a) - first sentence 

- eecond sentence 

- third sentence 

Subdivision (b) - first sentence 

- second sentence 

Subdivision {c} ~---------------

Subdivision Cd} ----------------

Subdivision (e) ----------------

Subdivision (f) -----------------

1243.6 ----------------------------

1243.7 

1269.02{a) 
1269.03{a) 

1268.01(a) 

1268.01(c) 

1269.01(b), 1269.02(b), 1269.03(b) 

1269.01(b), 1269.02(b), 1269.03(d) 

1269.01(c), 1269.02(c), 1269.03(e) 

1269·04 

1268.02 

1268.09 

1269.07 

1268.10, 1270.08 

Subdivision (a) - first sentence 1268.04 

- second sentence 1268.05(a) 

Subdivision (b) ----------------- 1268.06 

Subdivision (c) - first sentence 1268.04 

- second sentence 1268.04, 1268.05(b) 

Subdivision (d) -----------------. 1268.05(c) 

SUbdiviSion (e) ----------------- 1268.05(d) 

SUbdivision (f) -----------------

Subdivision (g) 

Subdivision (h) 
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1268.05(e) 

1268.Cl7 

1268.08 
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Code of Civil Procedure 

Existing Section 

1249 ----- AMENDED 

1249.1 --- AMENDED 

1254 

Subdivision (a) ----------------

Subdivision (b) ----------------

Subdivision (c) ----------------

Subdivision (d) ----------------

Subdivision (e) ----------------

Subdivision (f) ----------------

Subdivision (g) ----------------

Subdivision (h) - first three 
sentences ---

- remainder -----

Subdivision (i) -----------------

Subdivision (j) ----------------- . 

Subdivision (k) 

1255a ---- AMENDED 

1255b ---- AMENDED 

1257 ----- AMENDED 
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Proposed Legislation 

1270.01 

1270.02 

1270.03 

1270.04 

1270.06 

1270.05 

1270.07 

1268.10, 1270.08 

Government Code 
16425, 16426(a) 

Government Code 
12426(b) 

Government Code 
16427 

1257(b) 
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PARALLEL TABLES 

TABLE II 

PROPOSED LEGISLATION TO EXISTING SECTIONS 

Cede of Civil Procedure 

ProEosed Legislation 

1249 ----- AMENDED 

1249.1 --- AMENDED 

1255a ---- AMENDED 

1255b ---- AMENDED 

1257 ----- AMENDED 

1268.01 

Subdivision (a) -----------------

Subdivision (b) --------------__ _ 

Subdivision (c) ----------------

Subdivision (d) ---------------__ 

1268.02 -------------_____________ _ 

1268.03 -----------------------___ _ 

1268.04 

First sentence ----------- ______ _ 

Second sentence --------------__ _ 

1268.05 

SubdiviSion (a) ----------------

Subdivision (b) ----------------_ 

Subdivision (c) ----------------_ 

Subdivision (d) ----------------_ 

Subdivision (e) ---------------__ 

1268.06 ----------------__________ _ 
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Existing Section 

• 

• 

New 

1243.5{a) 

New 

New 

1243.7(a) 

1243.7(c) 

1243.7(a) 

1243.7(c) 

1243.7(d) 

1243.7(e) 

1243.7(f) 

1243.7(b) 
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Cnde of Civil Procedure 

Proposed Legislation 

1268.07 ---------------------------

1268.08 ---------------------------

1268.09 ---------------------------

1268.10 ---------------------------

1269.01 ---------------------------

1269.02 ---------------------------

1269.03 ---------------------------

1269.04 ---------------------------

1269.05 ---------------------------

1269.06 ---------------------------

1269.07 ---------------------------

1270.01 ---------------------------

1270.02 ---------------------------

1270.03 ---------------------------

1270.04 ---------------------------

1270.05 --------------------------

.1270.06 ---------------------------

1270·07 ---------------------------

1270.08 ---------------------------

Existing Section 

1243.7(g) 

1243.7(b) 

1243.5(e) 

1243.6, 1254(b) 

1243.4, 1243.5(a), (b) 

New 

New 

1243.5(1') 

1254(a) 

1254(b) 

1254(c) 

1254(d) 

1254(1') 

1254(e) 

1254(g) 

1243.6, 1254(b) 

Government Code 

16425 -----------------------------

16426 

Subdivision (a) ----------------

Subdivision (b) -----------------

16427 -----------------------------
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Memo 66-14 EXHIBIT IV 

THOMAS G. BAGGOT 
ATTORN EY AT LAW 

5S0 SOUTH F\..OWER STR£:E-r 

lOS ANGELES, CAL!FORNIA 90017 

n:U::p~lCNE 626- ";-'151 

February 22, 1966 

California Law Revision Commission 
Room 30, Crothers Hall 
Stanford University 
Stanford, California 94305 

Gentlemen: 

This is in response to your letter of December 22, 1965 
asking for recommendations in the field of condemnation 
law. 

I submit herewith a recommendation with respect to the 
date of value question. The. enclosure indicates a 
proposed amendment to the section and the arguments in 
favor of the proposed amenda~nt. I have been thinking 
about this question for a long time and have had con
siderable actual experience with the question. 

The arguments al'e in brief form only, and I would be 
glad to enlarge. upon the same if the Commission should 
so request. 

TGB/hp 
Enclosure 

Very truly yours, 

THOMAS G. BAGGOT 



... 
PROPOSED AMENDMENT TO CODE OF CIVIL PROCEDURE, SECTION 1249 

It is proposed that Code of Cill'il Procedure, 

Section 1249, be amendec so as to read as follows: 

For the purpose of assessing compensation and 

damages the right thereto shall be deemed to have accrued 

at the date initially set for trial and its actual value 

at that date shall be the measure of compensation for all 

property to be actually taken, and the basis of damages 

to property not actually taken but injuriously affected, in 

all cases where such damages are allowed as provided in 

Section 1248; provided, that if trial:is continued upon the 

motion of a party to the proceeding the date of value shall 

be. at the option of the opposing party, either the date then 

set for trial or the date to which trial is continued. If 

trial is continued upon motion of the court, the date of 

value shall be, at the option of the defendant, the date 

then set for tria.l or the date to which trial is continued. 

In either case, said option shalJ be exercised by serving 

upon the opposing party and filing a notice stating the date 

of valuation elected. Said notice shall be served and filed 

at any time ~ithin ten (10) days after the court's order 

granting the continuance. A failure to exercise said option 

as hereinabove provided shall be deemed to be an election of 

the date to ~lhich trial is continued as the date of value. 

No improvements put upon the property subsequent to the date 

of the service of summons shall be included in the assessment 

of compensation for damages. 
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AR('lfHENT IN Fl:\'OR OF A30VZ A}JE:mME~lT 

The major effect of this amendment would be to change 

the date of value in eminent domain proceedings from the date 

L of issuance of summons to the date of triaL The amendment 

would accomplish this while still retaining provisions that 

would prevent a party from improving his position by his own 

delay~ whether the mary~t be rising or falling. 

There are at least four good reasons for this 

amendment, to wit: 

1. It would provide for valuation in eminent domain 

proceedings at current prices in keeping with the real estate 

market in general where properties are bought and sold at 

current prices rather than. as under the existing CCP l249. 

as of a price level existing approximately 8 to 12 months 

prior to trial. This is both fair and realistic whether 

the market be riSing, falling or remainip~ static. 

2. It would facilitate the trial of eminent domain 

proceedings, particularly when tried to a jury in that the 

trier of fact would not be required to perform the mental 

gymnastic-feat of projecting his thinking backward for a 

period of 8 to 12 months. 

3. It would eliminate the frequently occurring and 

troublesome question of who caused a delay in the trial of an 

eminent domain proceeding, which eXists under the present form 

of CCP 1249. 

4. It would eliminate the anomalous and unfair 

situation where, on a falling market, (a) the condemnee by 
.~ ,",.,'" "-

his own delay can seCllre a higher price for his property: .. its 

market value at date of trial and (b) the condemnor by delaying 

can acquire the property at a lower price. See People VS. 

Murata, 55 C2d I, footnote pages 5 and 6. 
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