
#44 3/25/66 

Memorandum 66-l3A 

Subject: Study 44 - The Fictitious Name Statute 

BACKGRCUND 

At the February meeting, the Commission directed the staff to 

informally obtain the opinions of various persons and organizations concern-

ing the advisability of repealing the Fictitious Name Statute. Attached to 

this memorandu!n and to the supplament to this memorandum are a number of 

letters we received as a result of our efforts to obtain the views of 

interested persons: 

Exhibit I (PiDlt) - Form letter sent to various Bay Area 
credit agencies 

Exhibit II - (Yellow) - Credit Bureau of San Francisco 

Exhibit III - (Green) - County Clerk, Sacramento County 

!Xhibit IV - (Buff) - Form letter to County Clerks and reply 
from Santa Clara County Clerk 

Exhibit V - (Blue) - Dun & Bradstreet 

Exhibit VI - (Gold) - County Clerk, San Francisco 

Exhibit VII - (White) - McCords rally Notification Sheet 

Exhibit VIII - (PiDlt) - The Recorder 

Exhibit IX - (Yellow) - Division of Corporations, State of 
California 

Exhibit X - (Green) - County Clerk, Ics Angeles 

Exhibit XI - (Buff) - Assets Research 

Exhibit XII - (Blue) - Credit Bureau of Santa Clara Valley 

Exhibit XII I (Gold) - EaDlt of JlIl!erica 

Note also the two exhibits attached to the supplement to this memorandu!n: 
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Exhibit I (Pink) - Jewelers Board of Trade 

Exhibit I! (Yellow) - Division of Real Estate, State of 
California 

We refer to these two exhibits in this memorandum as Exhibit S-I and Exhibit 

S-I!. 

GENERAL REACTION OF INTEBESTED PERSONS 

It is apparent from the responses that there is substantial opposition 

to the repeal of the Fictitious Name Statute generally. Although most 

persons favor the repeal of the publication requirement, they favor the 

retention of the filing requirement. These persons apparently feel that the 

registers provide the public generally and certain businesses (such as c:t""""-"-

agencies) with a valuable source of information in their dealings with firms 

using fictitious names. The letters from the cOll.nty clerks, which indicate 

that in some counties there is considerable use of the fictitious name:~,;-;; 

registers, support the conclusion as to the value of the filing requirement. 

Indeed, it appears that there may well be a considerably higher degree of 

compliance with the filing requirement than was originall7 thought to be the 

case. 

Only The Recorder (Exhibit VIII), the San Francisco legal. newspaper, 

McCords Daily Notification Sheet (Exhibit VII), and the County Clerk of San 

Francisco County (Exhibit VI) favor retention of the publication requirement. 

However, they mde no argument that would justify the retention of the 

publication requirement. 

In view of the strong, well organized opposition that would exist, it 

appears that it would be politics.lly impossible (and probably undeSirable 

as a mtter of policy) to attempt to obtain the repeal. of the Fictitious 

Name Statute entirely. 
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Recommendation. In view of the reaction outlined above, it is 

reCOllllDeDded that we drop further consideration of the original tentative 

recommendation on this subject (copy attached to this memorandum), and 

proceed to work on the Alternative Tentative Recommendation attached to the 

first supplement to this memorandum and the other suggestions DBde in this 

memorandum • 

POLICY QUESTIONS 

The letters attached as exhibits to this memorandum and the first 

supplement thereto suggest a number of policy questions. These are outlined 

below: 

1. Repeal, of requirement of publication. There is general agreement 

(except for the legal newS!l8pers aDd one county clerk) that the publication 

requirement should be repealed. The Alternative Tentative Recommendation 

would accomplish this objective and we recommend that the Commission approve 

the repeal of the publication requirement. Few other states have a similar 

requirement. Of the :f1 jurisdictions which have fictitious name statutes, 

only 7 of them, including California, require publication. See Exhibit 

XlV (White) attached. 

2. Method of insuring compl.1e.nce with statute. Several writers 

suggest that some sanction be provided to insure compliance with the statute. 

The sanction should be one that does not operate as a trap to deprive a 

person of a cause of action because he failed to comply with a statutory 

requirement of which he was unaware. We think that the sanction reCOllllDeDded 

in the Alternative Tentative Recommendation is a good one. Briefly stated, 

any person could serve a demand that a person transacting business in a 

fictitious name comply 'With the Fictitious Name Statute within 10 days. 
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Failure to comply within 10 days would give the person serving the notice 

a cause of action to recover a civil penalty of $50 plus all actual damages 

he suffers as a result of the failure to comply with the statute. This is 

similar to the sanction.provided when a witness 'disobeys a aubpoe~ Per­

haps the statute should also provide that a copy of the certificate should 

be sent to the person who served the demand that the statute be complied 

with. For a discussion of the sanctions used in other states, see Exhibit 

XV (pink) attached. 

3. Filing requirement. Most Jurisdictions require the filillg of a 

fictitious name certificate in each county or town (depending on the basic 

filing level) where the person or firm intends to do business. A few states 

have a rule s1mil.ar to that adopted in Cal.1fornia requiring the filing of 

the certificate in the county of the firm's principal place of business. 

A number of other Jurisdictions require central filing with the Secretary 

of state or a similar official. Some jurisdictions require both a central 

filing and a county by county filing of the fictitiOUS name certificates. 

(For a more complete discussion of the provisions in other states, see 

Exhibit XVI (yellow) attached.) 

Under existing california law, the filing of the fictitious name 

certificate is with the county clerk in the county where the firm's principal 

place of business is located. Several writers suggest that a central state 

filing might be considered. (See Exb1bits U-S and V.) 

An advantage of a central filing system would be that it would be 

eaSier for out-of-state firms and persons to obtain the desired information. 

Central state filing also might make it easier for a person who is not in 

the county of the principal place of business of a particular firm to 

obtain the information contained in a fictitious name certificate. In 
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addition, cases my arise where the person does not know and cannot 

determine the county where the principal place of business is located. On 

the other hand, the letters indicate that considerable use is rmde in some 

counties of the information contained in the fictitious name register min­

tained by the county clerk. Since most inquiries are made by local persons 

or firms about other local firms, convenience would be served by retaining 

the files at the local l.evel. Undoubtedly, the public would be afforded 

more complete protection if the statute required the filing ofa fictitious 

name certificate in every county where the firm was doing business. How­

ever, this would substantially increase the cost and burden of complying 

with the statute. 

Another approach would be to require a central. filing in Sacramento 

in addition to the filing with the county clerk of the county where the 

principal place of buSiness is located. This system is preferable to re­

quiring filing in each county where the firm is doing business. It is a 

compromise position that would increase protection and make it easier for 

persons in counties other than the county of the principal place of business 

to obtain information without imposing too great an additional burden on the 

persons who would have to file the additonal certificate. 

The choice seems to be between (1) a central etate filing combined with 

fUing in the county where the ~inc1paJ. place ot Cl;1I1neSS is located ru.d 

(2) the present system of filing. The first alternative would afford 

increased protection to creditors and would increase the cost of compliance; 

the second alternative would provide the same protection as now exists and 

would not increase the cost of compliance. 

4. Elimination of obsolete records. A bill attached to Exhibit X 

would have provided a procedure for purging the records of obsolete 
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fictitious name certificates. We suggest that such a procedure be included 

in the proposed legislation. If this recommendation is adopted, we suggest 

that the Altermtive Tentative Recommendation be revised in part to read as 

set out in Exhibit XVII (green) attached. 

5. The fictitious name statute as a means of obtaining exclusive 

right to use a fictitious name. Exhibit VIII suggests that "through 

filing and publication of a fictitious name an individual, or partnerShip 

protects business title." It is unclear what the writer meant by this 

comment. There do not appear to be any cases holding that the fUing of a 

:fictitiOUS name certificate reserves the exclusive use of that name for the 

registrant. In fact, it has been speci:fically held in Tomsk;y v. Clark, 

73 Cal.. App. 412, 417-418, 238 Pac. 950, 952 (1925) that, in the situation 

where the copartnership certificate was :filed to operate the business in 

the family name of another, the fUing of the certificate ga',/e the fUer 

no eXclusive right to the use of the name. 

Business and Professions Code Section 14400 provides that "Any person' 

who has first adopted and used a trade naiDe, whether wi thin or beyond the 

limits of this State, is its origiIlQl owner." Such a trade name is treated 

as if it were personal property and its owner is entitled to protection in 

suits at law or eqUity, including the enjoining Of an unlawful. use of his 

trade name. Although some provision is lIBde for registering and protect~ 

specifiC types of names such as farm names, no proviSion is made for 

registering and obtaining the exclusive use of trade names generally. 

Whatever protection is to be obtained must be obtained by application of 

common law doctrines of protection of trade names and by application of 

the various theories of unfair competition. (See, Comment, Protection of 
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Tradenamee in caufornie.. 29 SO. CAL. L. REV. 488 (1956).) At best it 

would appear that a showing that one has fUed a fictitious name certificate 

as required might be used as evidence of first adoption and use. One case 

alluded to the certificate that was filed but did not seem to give any 

particular weight to this fact in reaching its decision. lutz v. western 

Iron & Metal. Co. I 190 cal. 554, 557, 213 Pac. 962, 964 (1923). 

Thus, it appears that the Fictitious Name Statute has at best a tenuous 

relationship to obtaining the exclusive use of a trade name. On the other 

hand, a few states have combined their fictitious name statute with provisions 

for registering and obtaining exclusive use of trade names. Although 

such a statute might be desirable, no recOlllllendation should be IIBde in this 

important area without an extensive research study on the problems presented. 

In addition, it seems to be outside the scope of our existing authority. 

Respectfully !UtDitted, 

John L. Reeve 
Junior Counsel 
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EltHIBI'l' n 
THE CREDIT BUREAU OF SAN FRANCISCO. INC. 

15 STOCKTON STREET 

SAN FRANCISCO • 

california taw Revision Commission 
Room 30. crothers Ba 11 
Stanford UGivarsity 
Stanford. california 

Gent leIIIan : 

This :I.a in reaponse to your letter of March 4 in coanection 
with the "fictitious llllme" atatute. 

Wa believe that the best interests of the public would be 
served if there was an official record requil'ad at either the 
County or State level. This would specify tllet anyone trans­
acting bustnasa under a fictitious name ahoqld record with the 
Secretary of State or County Clark the fact, and thua the public 
could look bayoDd the nsme aDd discover the pdnclpda of any 
such busine ... 

We do not feel that the publication requirement aerva. 
any special benefit. 

From the foregoing you can conclude that our al18wer to your 
queatlon designated Ho. 2 is affirmative. and our answer to Mo. 3 
is that we would object to the repeal of the atatute but would 
not oppose a revision. 

CJB/-
cc Mr. Robert C. Kopriva -_._ .. _-,.------

:.:.: f 1 ---~- -1 '." -1 
. "- { 
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~OUnTY Of SRCRnmfnTO EXHIBIT. III MEl40 66-13 
COUNTY CLERK. CLERK OF SUPERIOR COURT. 

REGISTRAR OF VOTERS 

,. WILLIAN N. DURF..£Y 

,~----------------
Roo..,. 10:3. COUNTY COUIIT HOUSE 

7.2.0 NINTto1 STRIEY 

SACRAMENTO. CALIFORNIA "8-5614 

March 14, 1966 

Mr. John H. DeMoully, Executive Secretary 
California Law Revision Colll4iEsion 
RoOlil 30, Crothers Hall 
Stanford University 
Stanford, Calitornia 9430, 

Dear Mr. DeMoully: 

In answer to your letter of March n, 1966 regarding the 
use of the fioititious name register (Civil Code Section 2470) by 
persons visiting this offioe, we would estimate this register is 
used from tru.rty to fifty times eaoh day by persons desiring a 
variety of information. 

Most of our inquiries oonoern whether or not a particular 
ficititious name is now in use, usually by persons desiring to file 
on such a ficiti tious nme. However, we also have many inquiries 
conoerning the names and addresses of the owners of such business 
and other related LU'onnation. 

If we can be of further assistance in this I118.tter. please 
do not hesitate to call on us. 

Very truly yours, 

W. N. DURLEY, COONTY CLERK 

'WND:bjs 
,--- . ---,r- -. _____ _ , 

.. _----,--



£'/AT! Of CALIfORNIA 
IMlIDO 66-13. EDMUND G. 8R.oWN, Go"OTItO' EXHIBIT IV 

..ALlFORNIA LAW REVISION COMMISSION March 11, 1966 
ROOM 3D, CROTHERS HAU 
STANfORl> UNIVERSITY 
ST"l'IfORl>, CALIfORNIA 9<305 

tictfARD H. IiCEA.n~GE 
e6aitmcM 

SIlO UTO 
Vic. CboJrll'tO'n 

REPLYs 
SENATOR JAMES A. COlEY 
ASSEMBLYMAN .... lfRED H. SONG 

"Use in Santa Clara County varies 
from rarely to ocoasionally." 
?aul R. Teilh, County clerk 

J~PH A ..... ll Mr Paul R Teilh 
JAMES L EDW.AIDS • ... 
JOHN •. Md>ONOUGH County Clerk 
HE ...... N •• SElVIN C:)unty Court H::>use 
THOMAS E. STANTON. Jr. •• 
G~'H.MU~ San JOSe, Cal~forn1a 

Elt 0Bk11O' 

Dear Mr. Teilh: 

The California Law Revision C~ission is a state agency that 
was created to study areas of the law that are in need of revision 
and to submit recaromendations to the Legislature. 

One of the topics the Commission is studying is whether the 
fictitious name statute (Civil Code Sections 2466-2471) should be 
revised or repealed. Tr~s statute requires that a person transacting 
business in a fictitious name must file a certificate with the clerk 
of the county in which the principal place of business is located and 
must subsequently have the certificate pUblished four times in a news­
paper. The Commission is considering whether or not the fictitious name 
statute should be repealed. In addition to the legal fees in connection 
with the filing and publicati~ of the fictitious name certificate, the 
cost of publication itself may impose a significant expense on a person 
transacting business in a fictitious name. This requirement is 
especially onerous because the existing law requires a new filing and 
the four publications each time there is a change in the membership -
of the fir.m transacting business in a fictitious name. 

It would be helpful to the Commission if you could give us some 
idea of the extent to which the fictitious name register (Civil C~e 
Section 2470) is used by persons who Visit your office to obtain informa­
tion contained in the register. [s the register used only rarely, 
occasionally, frequently, or to a great extent? 

In order that any tentative conclusions the Commission reaches on 
this subject can be distributed for comment by interested persons as soon 
as possible, we would appreCiate receiving your estimate of the use now 
being made of the fictitious name register by March 18 if possible. 

JHD:lb 

Very trQly yours, 
/ 

/t' 
.i:",,~~ ,v /.\......'/~.-->._i.. '--; 

~hn H. DeMoully 
,Executive Secretary 



1i3mo 66-13 EX.HIBIT V 

PlHH.ICATlONS .... ND S£RVlCES FOR MANAGEM£NT 

LOU.$ M. MAR%LUFT 

II:~ ItIlPOfllT:\NQ ~A.o:J£1t 

... 0. lOX ZI'l2 T£IItMJNAt. ANNI:X 

LOll ANoGE;Lltllil. CAt... Uotl:~ 

~ARUt:.ODE2tJdO--_ 

Mr. Jolm H. De Moullv, 
Executive Secreta!)- ' 
California Law Revision Connllission 
Roam 30, Crothers Ball 
Stanford Universit¥ 
Stanford, California 94305 

~·larch 15, 1966 

RL: California Law Revision Commission 
Study On 

Fictitious Name Statute 

Dear ~!r. De ~loully: 

This letter is in response to your letter of i·larch 4, 1966, 
which invited certain views in connection with the possible revision 
or repeal of the "Fictitious !lirune Statute". 

We feel that the interests of the members of the business commun­
ity would be best served by a statute of this nature. A strong fict­
itious nrune law is an aid to the free flow of goods and services and 
the continued economic health of the states even more than sound 
sureties between businesses. Service Organizations, wholesalers and 
manufacturers when they receive orders from a concern doing business 
under an assumed !lame expect and need to know the identity of those 
persons conductin~ such enterprises, to effectively reach a sound 
business decision. Access to a central source of information within 
the State on all sue'! names can best serve the ERltual interests of both 
of the parties to such a transaction. A central location for recording 
such data would prevent less technical difficulties in recording and 
obtaining such data. 

lhe publication requirement is less apparent today than hereto­
fore and as lour letter suggests, L~is requIrement often presents an 
undue financIal burden upon persons transacting business under an 
assumed name. Public filing obviates the necessity of publication. 

A statute of this nature is less effective when there is frequent 
non-compliance. As rresently constituted, the non-compliance maybe 
effectively rectified even after brincing a legal action. Other states 
have effectively reduced this possibiIitv by treating violations of 
such a statute as a misdemeanor. Prosecutions lITIder such statutes are 
reportedly practically non-p~istent. 

he rccorrunena a revision of the Statute and feel that if such a 
revision is enacted within the guidelines suggesteJ above, it would be 
in the best publ ic interest. :-, 

We appreciate your inviting our views on this significant legis; 
lative matter. 

/ 

L'4!:kb 

/S~' c~;?§-;e~, , // 7J ~ ~/ - · ~.." ,. 

. L. t.1: ~larzl " . ~egiOnal R t~ Manager 



EXHIBIT VI 

CITY AND COUNTY OF SAN FRANCISCO 

COUNTY CLERK 

CLERK OF THE SUPERIOR COURT 

Hr. John H. Delfoull7, 
EXecutive Secretar,r. 
Clit. Law Revision Ccma. 
)0 Crothers Iiall., 
Stanford University, Cali!. 

Dear Hr DeHoullT: 

Be; Fiotit1ol1s Walllea 
Statute. 

fbi. reters to your letter ot inqui1'7 ot Harch llth, 1966 
reprding tbe tictitious n_ Itatute. 

We lI1ll &nIIWer your question ip"'et\1atel7 by a¢n& th&t this 
register is uS«\. to ! "T!i1' mmi, • In tact, n~ to the 
Civil and Probate :iAd.exel, it ia by all oIdl, the aost 
1'requenU7 • ...".index in tbe ottice. The gerutrel public, u 
d,1stingldal\ed tl'Olll& attomeya, IIIAke especial 11 hea'17 UIS 
of this 1n4ex. 

In San Francisco ColInt7, all bIllines8 plainWtlin t.he 8Mll 
ClaiM Court. ..t .tamisft a certificate atteeting t.o the 
tact tbat. their tira 18 regl.stered either in the 
F1ct.1t.ioue Names register or the Corporations Re&ieter. 
It t.he,y caDIlOt do so, their tiling is rehaad. The nuaber 
ot theM ..all cJaims actlons is const.ant17 increasina. 

We teel et.rongl,y ~t tl'OlU a public semce viewpoint, the 
fictitious _ st.atute ahould be lett" as is". 

Very truly 7Ours, 

liL~ I~ 
MAltTDi KONGAN ! 
County Clark-Recorder. 



!remo 66Q13 EXHIBIT VII 
UA.TTLB 

McCORDS DAILY NOTIFICATION SHEET 
Published by McC<nd ecmplllY • Established 1910 

11181 lUSSION STREET • SAN FRANCISCO 3, CALIFORNIA 

Mar<:h 15, 1966. 

Mr. John H. DeMoully, Executive Secretary 
California Law Revision Commission 
Room 30, Crothers Hall 
Stanford Universi ty 
Stanford, California 94305 

Dear Mr. DeMoully: 

TELEPK ONE lU. REET ]. ... 8 7t, 

In answer to question one of your letter regcrding the fictitious nerne statute; I know without 
a doubt that it aids business in general, from a practical point of view. Any credit grantor 
carrying the account under the DBA must know the names of the owners if he is to be prudent 
in the extension of credit. Additionally, if the account goes sour he must have the ncrnes and 
addresses of the owners in order to best effect collection of any monies due. Another purpose 
is to prevent the confusion that would be caused by several different people using the same 
fictitious trade nerne. 

The publication of the fi ling serves a very useful purpose for the reasons stated above and from 
the point of view of the various trade publications and credit reporting agencies. They are . 
frequently asked; "Who is the owner of the Comer Grocery at Vallejo?", and need to be in a 
position to adequately answer such a question. Also, the publication acts as a "check" for 
reporting agencies for verification of a report it moy have received from a County Clerk's 
office or a correspondent. The publication also contains all of the information, such as the 
residence addresses of owners; which is important for verification purposes. ' 

/ 

Additionally, as albusiness man, if we were a corporation, partnership or individual, we 
want the advantages of the fictitious name statute for the purpose of filing any fictitious 
trade names we would desire to use and I would strongly object to the repeal of this statute. 

Sincerely, 

MC CORD COMPANY 

.-J i£ 1/ ,', Cl' 'r - , /L,-: . .:: ,u.:':: . 
w. . Kumli 
President 
WJK/ofc 



I.&:Imo 66-13 EXHIBIT VIII 

99 South Van Ness Avenue. San Francisco 3, California 

MArket 1-5400 

Otl'i.co$ of 'tbe Ed.ilOr 

Dear Mr. DeMoully: 

... -.', 

March 15, 1966 

Within recent weeks I have been informed by 
several persons -- editors of legal newspapers, county clerks and 
credit company executives -- that the California Law Revision Com­
mission has under consideration a plan to amend, if not repeal Civil 
Code Sections 2466-2471 which require filing and publishing of notices­
of doing business under a fictitious name. 

Without exception, my informants are opposed 
to amendment or repeal, and I hasten to join them_ 

Several years ago a similar proposal was pre­
sented. Objections came from many sources, particularly banks, 
credit houses, collection bureaus and newspapers_ One of the strong­
est objectors was Bank of America. which, so I am told, required 
public notice, through fictitious name procedures, when business 
loans are tmder consideration. 

Yesterday I conferred with our County Clerk 
Martin Mongan, and I learned that not alone is he against disturbance 
of statutory provisions as extant, but that his objection is general 
throughout the County Clerks' Association of California_ 

Mr. Mongan informs me that at least five requests 
are received by his department each day for information relative to 
companies operating under fictitious names. 

Credit companies would find it extremely costly, 
if not impossible to obtain proper and sufficient information for their 
clients if the Statute were to be amended or repealed. 

The cost of filing and publishing a..fictitious name· 
notice is minimal, a properly deductible and pro-rated expense, there­
fore not a financial burden to the large or small businessman . 

. ~ -. 
, -'-. 



Mr. DeMoully - 2 

And -- I believe this is most important, too -­
through filing and publication of a fictitious name an individual, or 
partnership protects business title. 

Mr. DeMoully, I am certain your Commission 
is concerned with equities and advantages, otherwise you would not 
seek an expression of opinion as you are now doing. 

Therefore, may I suggest that a copy of the 
letter you sent to County Clerk Mongan and William Kumli, President 
of McCord's Dily Notification Sheet, be forwarded to the executive 
secretary of the Credit Managers' Association of Northern and Central 
California. His address is 989 Market Street, San Francisco, California. 

I am certain he will be a source of sound and 
factual reasons why statutory provisions of Civil Code Sections 2466 -
2471 are beneficial in busines operations and should be retained. 

JWK:sn 
1 enc. 

/ 



EXHIBIT IX 
EDMUND Go IIOWH.. _ 

_ AIIMlNT OF INYfSfMfNT 

DMSlON OF CORPORATIONS 

SACIAMEHTO 9581 ..... IINCII'AL OfFICE 
I_Kmm 

IAN I'IANCISCO HIOJ 
1460 MlSSJON mm 

105 ANGELES Il0012 
107 .oun. IIIO#dIWAY 

IAN !>IEGO 92101 Los Angeles, California 
March 15, 1966 .,.. STAT! oma BlDG. 

c 

Mr. John H. DeMoully 
Executive Secretary 
California Law Revision Commission 
Room 30. Crothers Hall 
Stanford University 
Stanford, California 94305 

Dear Mr. DeMoully: 

This is in reply to your letter of March 2, 1966, addressed 
to COIIII1issioner Rickershauser, my predecessor. and to your letter 
of the same date addressed to Mr. Hans A. Mattes, the Assistant 
Commissioner in charge of my san Francisco Office. 

The four questions posed in each of the foregoing letters 
are the same, and for that reason, the following is intended to 
be in reply to both of the letters mentioned above: 

1. We are aware of the information set forth in the 
first of your questions. 

2. It would appear to be highly desirable, in the 
event that the fictitious name statute were 

repealed. for the Check Sellers aDd Cashers Law to be amended, 
so as to require that information similar to that now required 
pursuant to the Oivil Code be furnished directly to our agency, 
in order that a roster of check sellers and casbers operating 
under fictitious names could be maintained. In this regard. 
you may be interested in Sections 22405 and 2'405 of the 
Financial Code, which provides that no licensee under the 
Personal Property Brokers LaW or small Loan Law may transact 
any buSiness under any name other than that which is named in 
the license granted to such licensee. 

3. It does not appear to me that the requirement of 
publication serves any useful purpose. It would ----. 

appear entirely sufficient if the information required ~~ , 
to be instead filed with the County Clerk. - -- J_ 

-.. > r 
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4. we are in the process of attempting to determine 
whether our investigators make extensive use of 

the fictitious name statute in its present form. It would 
appear that from time to time, any investigative unit woula 

. find it necessary to use the fictitious name statute in order 
to determine the real name of an enterprise being operated 
under a fictitious name. Such information is, of course. 
essential in many situations where it is necessary to determine 
the true parties in interest who are operating a given enterprise. 
It would appear that a revised statute which provided for the 
filing of information, as opposed to the publication of such 
information, would be entirely as satisfactory for such 
investigative purposes. It must also be borne in mind as 
alluded to in your letter, that the present statute oniy 
affords information to our investigators when by some chance the 
fictitious name has already been published. As you indicate 
in your letter, such publication need be made only in the event 
that litigation is undertaken. As a ~ersonal observation, it 
would seem that if any type of fictitl.oUS name statute is 
deSirable, it should be one which requires the filing of the 
fictitious name information prior to the commencement of the 
business under the fictitious name. so that such information 
will be available to all persons who may have use for it, 
without the necessity of waiting until the fictitious name has 
been filed in connection with litigation, since the latter event 
may never occur. 

If we may provide any addit 
with this matter, please do no 

JSS:fa 

tion in connection 
eall upon us. 
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COUNTY or LOS ANGELES 
A'ILLIAM G. SHA.RP 

COUNTY CL..e:RK COUNfY Q.ERK A,ND CLERK OF THE SUPERIOR COURT 

Mr. John H. DeMoully 
Executive Secretary 

f t t NGIHl~ HJ:"L STREET 

MAILlNC A;:"DRESS: P.0. B":>Y. 151 

LOS ANGELES, CAl"lF'"ORMA 90053 

M.nrch 17, 1966 

California Law Revision Commission 
Room 30, Crothers Hall 
Stanford University 
Stanford; California 94305 

Dear Mr. DeMoully: 

E. G. HATCHER 
CH:IEF OE"PUTV 

There is considerable use of the fictitious name index referred 
to in your letter of l~rch 11, 1966. In 1965, we had a total of 
77,417 index searches, including both fictitious and corporate names. 
These included 42,974 telephone searches, 32,116 counter searches, 
and 2,327 responses by mail for whi.ch a fee was charged. The telephone 
lines to the fictitious indexes have been some of the most crowded in 
the Courthouse causing us to arbitrarily limit the number of searches 
per call and the amount of i.nformation we will give by telephone.(We 
limit information to that contained on the index.) There was also 
considerable use of the files at the counter where additional informa­
tion was requested. 

In 1965, we filed approximat€,ly 21,000 certifica'tes of business. 
There are approximately 345,000 separate business names on file. The 
number of firm.s would exceed this since similar names are given existing 
file numbers. 

This information affords the public the means oi' determining the 
names of owners against whom it has a claim. It is used extensively 
by various credit service bureaus, Dunn and Bradstreet, collection 
agencies, Post Office, U,S. Treasury Department, and various state and 
local agencies. 

The County Clerk's Association of California proposed an amendment 
to several code sections relating to this subject which was incorpo­
rated in A.B. 1043 introduced at the 1965 Regular Session, copy of 
which bill is enclosed. This amendment was prompted by the fact that 
the County Clerk's records contained thousands of names of firms no 
longer in existence which is confusing to the public particularly in 
determining whether a proposed name should be adopted for a new business. 
The amendment would have updated the file and purged it of many firms 
which had ceased business. The bill had favorable action from both the 
original Assembly and Senate commitees to whom it was referred but 
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finally got sidetracked when combined with several other bills relating 
to fees. 

I hope this information will be of 2.ssistance to your commission. 
Please advise if' we can be of any further help to you. 

WGS:gq 

Enclosure 

/ Very truly yours, 

/" 
/U. •.. .~ ..4--1 .... ~G.ft~'l.P '"" jP 

County Glkrk 
f 



.F\hrwu.v 9, 1965. 

An ad t.o a:numd 8ed";-:m 2470 a.n4 to add SN'.h·ons 2469_2 ar..d 
;"469_3 to t!f.t Ci'~Jif' (!ode a.nd to amend Sect{on 26848 af the 
Gov,(wn~c,'leni Code, rdatmg tfJ certijic.ates of ji(.':Jit-;,ous nu-l'n6.<;. 

1 SEcTroK 1. S~.diou ~4-70 lif· t~le Ci-dI Code i~ amended to 
;l read: 
3 2J70. Every county elr'rk. m,\1f>t keep a r~gistei' of the names 
4 of firrt.s altJ pel'son~ ruentioll~cl in t,h,€ certHkates filed with 
5 him pI.-r:·;:u;mt to ~·.}ljs al'tidf-, entering in alphabetical order the 
6 name ,)~.' ~ve'["y fme~ person ·Hh(\. does busir:o:>.Ss under a fi.ctitious 
7 DHRLe, 8:r.~.:1 the iietltlo11s name. nd the ll~fl'Le of (:ver:y such 
8 partlt(~rsbipl and of e~e"h parrn,~I'" there-in. 
9 Upon thf': ::.ban.donm·.:nt 01 thr r:.se of a netitic:-:"1S neJ''1e, or 

10 upo·Jt. the t::·r.pirati(j·~. of thE- a'I"i:ji,ca.t.t'. of fu;tu~·rrd.B 'iUl-f,/.8, the 
11 clerk ."L.ll rntH the fal~t of. aha.~1dom.1'J.f:mt or e~;J-Pl:r~ion in the 
12 r€giEtc:t.'. 
13 SEC. 2. Seellr'u 2469.2 i~ addtd to said code> to read: 
14 i469.2. Every (;€rtjueat.~ of i'idH.kms name filed under the 
15 fmthority o-~ this Ch.a.rtl~r shaH expire and be 01 no further 
IG force and efrect ",t the end of five yea:r:3 following thr. :first day 
17 of January next ,<J..fh~r t.he 'fUi.ng cf it ';t:fLi:fk.;;;.te flf f.ictitious 
18 name with {he eouni.y clf'.rk in accG.r-danN~ with Seet.ion 2466 
19 unles.s during the mont.h of Def~embe:r immecli1ttely preceding 
2-0 &aid datt· ... of expir·ation a renewal certificate containing t'Jl in~ 
21 fo:rnlat.)on required in tbe or:iginhl c.erti11eare and subscribed 

LE.G-ISLA'1'lVE C01JSSEL'S DIGE-S'r 
AB ]013, M introdu{-ed, '.Villson (r~_u. & C.), Certificate of fictiti()us nfl ..... 
Amtll.diJ See. .24.10 .and .&.dds Se,"~_ 24t}u.2 aDd 24,{'6.3, Civ.C . .A-~.-, • .J.". Sec. 26848. 

G-ov.C. 
Providca that certwc:atN! of fiCtitio.U8 nameB filed vr;~':" coUllty clerk 1!ba.ll expire 

within certaio. !"J:2,::06 UrJN:jf; rellC',;{'"aI eertiiicate 1'" 41lC:d. Author-it-ee etlunty ele:ck to 
deB-troy (.--erti:tkates which have e-xpir.-x1. Ept--:~jlsh€"s: 82 fi.:e far :filing and indexing 
l~n.ewal eertltleate of fictitious n.tl.m(~. 
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1 and acknowledged as required by that ger~tion is tiled with the-
2 county derk "~th whom said original is on file. No sueh reo 
a newal certificate need be published. 
4 EveN certificate of fictitious name heretofore filed with the 
5 county 'clerk pm'snant to Section 2466 shall expire and be of 
f) no further force and effect on and after January I, 1971 unless 
7 at an:}" tooe on or after January I, 1970: but not later than 
8 December 31, InO, a]enewal certificate in accordance with 
9 this section i~ filed with riSid ~onnty clerk. 

10 SEC. 3. SectiOll 24.69.3 is added to said code, to read: 
11 2469.3. Upon the filing of a certificate of abandonment 
12 pursuant to Se·etiou 2469,1 or upon the eJ[pirlltion of a certifi. 
13 eate of fictlti01li! name pm'smlnt to Section 2469,2 and follow· 
14 ing the making of the enL,>, required by Section 2470 the 
15 county clerk may destroy the certificate of lictitious name the 
16 use of which was so abandoned or which has expired, 
17 SEC. 4. Section 26843 of ,he Gcvernment Code is amended 
IS to :rcad: 
19 26848. The fee for filing and indexing" certifieate of lieti· 
20 lion.. name, inclnding affidavit of publication, and tke fee for 
21 filing and indexing a ",neWllI certifica,te of fi,etitwus name, is 
22 two dollars ($2). 

o 
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ASSETS RESEARCH 
A OIVtSION OF NATIONAL BUSINESS FACTORS 

:1J.rch If, 1966 

California Law Revision Commission 
Room 30, Crothers t~ll 
Stanford University 
Stanford, California 

ATTENTION: John H. M:oully 

Dear Sir: 

In answer to your letter of Larch 4, 1966. '"e &re not 
aware of any pu~pose served by the fictitious name statute. 
Also, the requirement of publication does serve a useful 
purpose and would be sufficient i.f the inforuoation ''''ere 
merely required to be filed with county Clerk • 

• Ie do not use the .fi.ctitio'~s name statute and would not 
object to the repeal of this statute. 

Very truly yours, 
/" ." 

C .. Shaber 

CS/kk 

127 MONTGOMERY STREET SAN FRANCISCO, CALIFORNIA PHONE: YUkc'n 6-0868 
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EXHIBIT XII 

Credit Bureau of Santa Clara Valley 
425 Almaden 
San Jose, California 

"We have no objection to a revision and in fact 'Would favor 

this change as outlined." 

Credit Eureau of Santa Clara Valley 
K. P. Frasim, Vice Pres. 
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!.bmo 66-13 EXHIBIT XIII 
Cable Ar:loifoe9~ - BANKA.M'ERICA 

113auk of America 
NATIONAL 1'i~~~d~ ASSOCIATION 

HAN FHAN('ISCO HE ..... [)QI:AU''l'EUS 

SAX Fn,u.:CJScO. C.U.U·ORXIA 9-1lZ0 
KEN NETH M • .JOHNSON 

VICE: il>REB-ID£"HT .... ND COUHSf:1. 

Mr. John H. DeMoully 
Executive Secretary 
California Law Revision Commission 
~ 30, Crothers Hall 
~foEd University 
Staliford, California 94305 

March 18, 1966 

Re: Fictitious name statute (Civil Code 
Sections 2466-2471) 

Dear Mr. DeMou11y: 

This is in reply to your letter of March 16 relating to 
~he possible I2vision or repeal of the California Fictitious 
Name Statute. 

Insofar as the bank is concerned, it would have no 
objection to the complete repeal of this legislation. I cannot 
see that it serves any real purpose insofar as we are concerned. 

On the other hand, I think that the statute or something 
similar serves some purpose insofar as the general public is 
concerned. For example, if I am hit by a truck bearing the name 
XYZ Supermarket, it would be helpful to me if I could find out 
quickly the names of the persons who in fact constitute XYZ 
Supermarket. A similar situation is where the ABC Laundry ruins 
my wife's evening gown. 

My specific suggestion would be to retain the sectin"~ 
in modified form but eliminate the requirement for publication. 

Also I am not very fond of the only sanction imposed 
i.e. the inability to file suit in a fictitious name. As you 
point out, this can be eliminated at the time legal action is 

1·",-. 

i •. ___ . __ ._. 
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Mr. John H. DeMoully 
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desired. Possibly, the statute might provide for a dollar 
penalty where a fictitious name is used. and there is no filing. 

In practice, under the present statute it has been 
difficult at times to determine what is a fictitious name. 
i.e. For example, Smith & Sons. 

Incidentally, I find your project rather interesting 
and would appreciate your keeping me informed as to developments. 

KMJ: sb 

Sincerely, 
. .} 

~7'~,=/cJ 
Kenneth M. Jo son 
Vice Preside and 
Counsel . 



Memo 66-l3A 

EXHIBIT XIV 

PUBLICATION REQUIREMENTS IN THE FICTITIOUS NAME STAWTES OF OTIIER STATES 

The vast majority of the jurisdictions in the United States do not 

require publication of the fictitious name certificates as a part of 
1 

their statutes. Among the :rr jurisdictions which were found. to have 
2 

fictitious name statutes, only 7 jurisdictions, other than CBlifornia, 

have any pUblication requirement. The publication requirements of these 

Jurisdictions are discussed below. 
3 

Florida requires that before the fictitious name certificate can 

be filed the person or persons desiring to engage in the business UIlder 

a fictitious name must advertise his intention to register his certificate 

at least once a week for four consecutive weeks in some newspaper in the 

county where the registration is to be made. No registration v1ll be 

accepted until proof of publication as required is made. A etmUar 4 . 
prOVision in MOntana requires publication of the certificate once a week 

for four successive weeks in a newspaper of the county of the firm's 

principal place of business, or if there is no paper in that county, then 

in a newspaper published in a adjoining county. 

5 
Georgia requires that the notice of the allPlication to eD8Bge in 

business in a fictitious name must be published in the paper in which 

the sheriff's advertisements are printed once a week for two weeks • 
. 6 

Minnesota requires that the fictitious name certificate be "published 

in a qualified newspaper in the county where the certificate is filed 

for two successive days in a daily newspaper or for two successive weeks 

in a weekly newspaper. 11 

-1-



- I 
Nebraska requires that a. copy of the certificate be :rued at least 

once in a newBtlBper of general circulation in the city or village where the 

business is to be located. If there is no newspaper in such town or village, 

then the publication is to be made in a. ~per in the county where the 
8 

town or village is located. North Dakota has an identical provision. 
9 

Pennsylvania. provides that before the fictitious name certificate 

may be filed, the applicant lI1UI.:f'L~lish a notice of his intention to fUe 

such a. certificate once in a newBtlBper of general. circulation 1'1lblished 

within the political subdivision of the county in which the principal 

place of business is located and also once in a legal newBtlBper if any 

is published within the county. 

Finally, it should be noted that in each of these instances the 

information which is published is practically identical to the informa­

tion conta.illed in the California fictitious name certificate reprdless 

of the name applied to designate the notice which is beins filed. 

-2-



EXHIBIT XIV - FOOTNOTES 

1. AlA. CODE; Tit; 14, § 230; ARIZ~ REV. srA!f, AliN. §§ 29~101 to 29-103J 

ABIC. SmT. AliN. §§ 70-40l. to 70-405; CAL. OIVIL CODE §§ 2466-2471; 

COLO. BEV; STAT~ ANN; §§ 141-2-1 to 141-2-2, CONN. IJEN. STAT. AliN. 

§ 35-1; DEL; CODE ANN.; Tit. 6, §§ 3101-3107; PLA. S!rAT' AliN, § 865.09; 

GA. COllE AliN. §§ 106-301 to 106-304; IDAHO CODE ANN. §§ 53-501 to 

53-507; ILL. ANN. STAT;, Ch. 96, §§ 4-8 (SMITH-HURD 1958); nm. ANN. 

smT. §§ 50-201 to 50-203; ICWA CODE AliN~ §§ 547.1-547;5, Ia. REV. 

STAT~ § 365.010; LA. REV. S'l'AT. §§ 51i281-511284; ME, REV. S'l'AT. 

ANN~, Tit; 31, §§ 1-5; MASS. GEN. lAWS AliN., Ch. 110i §§ 5-6; MINN. 

SmT; ANN; §§ 333.01-333.06 (SUpp~ 1965); MO~ AW. STAT. §§ 417.200-

417 .2301 MONT~ REV. CODE AliN~ §§ 63-601 to 63-605; NEB, REV. STAT. 

§§ 87~Ol to 87-207; NEV~ REV~ STAT. §§ 602~010-602.090; N,H, REV. 

STAT. ANN', §§ 349.1-349,11; N • .r, REV, STAT. §§ 5611-1 to 56:1-7; 

N.Y. PEN~ CODE § 440,; N.C. IJEN. STAT, §§ 66-68 to 66-71 (SIlPP • .l965h 

N.D. CENT. CODE §§ 45-11-01 to 45-11-08; ORE. REV. STAT. §§ 648.005-

648.990; PA'. STAT. ANN., Tit. 54, §§ 28.1-28.13,; R.I. aim, lAWS ANN. 

§§ 6-1-1 to 6-1-4; S.C, CODE AliN. § 48-1 to 48.4; S,D. CODE §§ 49.0801-

49.9901; TEX. RE'I. CIV. STAT. ANN., Arts. 5924-5927; TEX. PEN. CODl,1: 

ANN., Arts. 1067-1070,; UTAH CODE AliN. §§ 42-2-5 to 42-2-10, VT, STAT. 

ANN., Tit. 11, §§ 1621-1634; VA. CODE AliN, §§ 50-74 to 50-78, 59-169 

to 59-176; WASli. REV. CODE AliN. §§ 19.80.010-19.80.040; w. VA. CODE 

ANN. §§ 4655-4658. 

2. PIA. smT. AliN. § 865.09(3); GA. CODE AliN., § 106-301J MINN. STAT. ANN. 

§ 333.01; MON'l'. amt. COIlE ANN. 63-6011 NEB. REV. STAT. § 87-205; 

N.D. CENT. CODE § 45-11-01; PA. S'l'AT. ANN., Tit. 54, § 28.3. 

-1-



3. FIA. STAT. ANN. § 865'09(3). 

4. MONT. REV. CODE ANN. § 63-601. 

5. GA. CODE ANN. § 106-301. 

6. MINN. STAT. ANN. § 333.01. 

7. NEB. REV. STAT. § 8"7-205. 

8. N.D. CEJl'l'. CODE § 45-ll-01. 

9. PA. STAT. ANN., Tit. 54, § 28.3. 
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EIBl'lIIT XV 

FIC'l'ITIOUS NAME SANCTIONS m OTHER STATES 

The vast majority of jurisdictions in the United States provide a 

criminal sanction for noncompliance with their fictitious name statute. 
1 

Twenty jurisdictions provide a criminal penalty as the sole or primary 

sanction under their statute. The penalty takes the fo~ of a fine. 

a period of i!tpl'tsollIllllJlt. or both. An example of this type of statute 

is Ill. Stat. Ann., Cb. 96. § 8, whioh provides: 

Any persen or persons carrying on, conducttng or truBacttng 
business a8 aforesaid, who shall fail to comply with the 
provisions of this Act, shall be guilty of a misdemeanor. and, 
upon Conviction, shall be fined not less than $25.00 nor more 
than $100.00, or imprisoned in the County Jail for not less 
than ten days nor more than tirty days, or both so fined and 
imprisoned, and each day any person or perlons so conducts 
business in violation of this Act shall be deemed a separate 
offense. 

2 
Nine jurisdictions combine a cl'iminal penalty with a prohibition 

against maintaining an aetion until such time as the person wishing to 

bring the actien has filed the necessary certificate. Failure to comply 

with the statute generally is treated as a matter to be pleaded in 

abatement and it is deemed waived if it is not raised in an appropriate 
3 . 

manner. Florida not only provides that a person who has failed to cemply 

with the fictitious name statute cannot bring an act ton but also pl'ovides 

that he may not defend U action. However, the annotations do not make 

clear the manner in which this prohibition operates. 4 . 
Six jurisdictions have civil sanctions which are identioal to the 

sanction that is provided for in the California statute. These states, 

bowever. are definitely in a minority position. 

-1-



5 
Georgia provides that the only penalty for noncompliance with its 

statute is that the person who has failed to file a certificate will be 

cast with court costs in any action which he brings. In addition to its 
6 

other sanctions, Minnesota provides that when an action is brought by a 

person who has not complied with the fictitious name statute, the defendant 

in the action may add or subtract $5 costs, depending on whether he wins or 

loses in the action. 
7 

New Hampshire permits its Secretary of Stat~ with whem the fictitious 

name certificate is to be filed, to demand compliance of anyone whem he 

believes has not complied with the statute. If the persoD who is in 

violation of the statute does not then comply, the Secretary of State 

reports the matter to the attorney general, who may institute a criminal 
8 

action against the person. Florida permits any per8o~ who is aggrieved or 

is believed to be aggrieved by the failure of another to file a certificate 

as require~to file an information to enforce the state's criminal sanction 

against the perlon who has not complied. 

A few states permit some person or offioial to oollect a forfeiture 

from a person who has failed to comply with their statute. North Caralina 

provides in N,C. Gen. Stat. § 66-71 that: 

Any person, partner or corporation failing to file the 
certificate as required by this article--

* * * * * 
(2) Shall be liable in the amount of fifty dollars 

($50.CO) to any person demanding that such certificate be 
filed if he fails to file the certificate within seven days 
after such demand. Such penalty may be collected in a civil 
action therefor, 

This provision is similar to that proposed in the Alternative Tentative 
9 

Recommendation. Delaware provides that an unincorporated associatlan of 

-2-



perS0ns who does not file a certificate as required "shall forfeit and 

pay $500 to any person who sues for the same." The section does not 

apply to partnerships and there is no requirement that a demand of 
10 

compliance be made prior to suing to c0llect the forfeiture, Vermont 

permits its Commissioner of Taxes to collect a forfeiture of ten dollars 

in a tort action against any person who has failed to comply with its 

fictitious name statute. 

-3~ 



EXHIBIT ]{If - FOOTNOTES 

1. ALA. CODE, Tit. 14, § 230; ARK. STAT. ANIf. § 70-405; CONN. GEN. STAT. 

REV. § 35-1; DEL. CODE ANN., Tit. 6, § 3106; ILL. ANN. STAT,. Ch. 96, 

§ 8 (SMITH-HURD 1958); TIm. 1001. STAT. § 50-203; IO~IA CODE § 547.4-

547.5; LA. REV. STAT. § 51:284; ME. REV. STAT. ANN., Tit. 31, § 5; 

MASS. GEN. LAI-IS ANN., Ch. 110, § 5; MO. REV. STAT. § 417.230; ~. 

REV. STAT. § 87-206; N.H. REV. STAT'. ANN. § 349.9; N.J. REV. STAT. 

§ 56:1-4; N.Y. FEN. CODE § 440; N.C. GEN. STAT. § 66-71; R.I. GEN. LAWS 

ANN. § 6-1-4; S.C~ CODE AMI. § 48-4; TEX~ PEN. CODE ANN. § 1070; w. VA. 

CODE ANN. § 4658. 

2. COLO. REV. STAT. ANN. § 141-2-2; FLA. STAT. § 865.09(5); IDAHO CODE ANN. 

§§ 53-506 to 53-507; NEV. REV. STAT. §§ 602.070, 602.090; ORE. REV. 

STAT~ § 648.090, 648.990; FA. STAT. Alnr., Tit. 54, §§ 28.4, 28.12-

28.13; S.D. CODE §§ 49.0802, 49.9901; UTAH CODE ANN. § 42-2-10; VA. 

CODE AMI. §§ 50-77 to 50-78, 59-175 to 59-176. 

3. FLA. STAT. § 865.09(5). 

4. ARIZ. REV. STAT; ANN. § 29-102(A); MINN; STAT: § 333.06; M:lNT, REV. 

CODE ANN. § 63-602; N.D. CENT. CODE § 45-11-04; VT. STAT. ANN., Tit. 

11, § 1634; \~ASH. REV. CODE § 19.80.040. 

5. GA. CODE ANN. § 106-301. 

6. MINN. STAT; § 333.06. 

7. N.H; REV. STAT. AlIN; § 349:7. 

8. FLA. STAT. § 865.09(5). 

9. DEL. CODE ANN., Tit. 6, § 3104. 

10. VT. STAT. ANN., Tit. 11, § 1629. 
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EXHIBIT XVI 

FILING REQUIREMENTS IN THE FICTITIOUS NAME STATUTES OF OTHER STATES 

The predominant rule adopted in other states is to require ttat a 

f'ictitious name certificate be f'iled in each county were business is to 
~ 

be transacted. 
2 

A number of' other states have adopted a rule similar to the OOi-

fornia ru~e and require that the certificate be filed in the county or 

town of' the firm's principal place of' business. 
3 

Another group of states require a cent~ state filing with the 
It. 

Secretary of State or Corporations Commissioner. Pennsylvania requires 

filing both with the Secretary of State and with the prothonotary in 
5 

the county of' the principal place of business. New Jersey requires 

the filing of a certificate with the county clerk in the couilty where 

such business is transacted and a duplicate thereof with the Secretary 

of State. 

Although in a few other states filing would be either in the county 

or town of' the principal place of business or in each county or town 

where business is to be transacted, it is not entirely clear what inter-
6 

pretation is to be given to their filing requirements. Probably the 

statutes would be interpreted to mean that the filing is to be Dade in the 

county or town of the principal place of business. 
7 

Oregon has a unique statute which requires f~ng with the Corpora-

tiona Commissioner wo then sends a copy of the certificate to the county 

clerk of each count~, in wh1chthe registrant has indicated an intent to do 

business. 

-1-
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EXHIBIT XVI - FOOTNOTES 

1. ALA. CODE, Tit. 14, § 230; ARK. STAT. ANN. § 70-401; DEL. CODE ANN., 

Tit. 6, § 3101; ID/\HO CODE ANN. § 53-501; IND. ANN. STAT. § 50-201; 

0'. REV. Sf AT. § 365.010(1); LA. REV. STAT. § 51:28J.; MINN. STAT. 

§ 333.01; NEV. REV. STAT. § 60'11.010) N.Y. PEN. LA,/ . § 440; N.C. GEN. STAT. 

§ 66-68; S.D. CODE § 49.0801; TEX. REV. CIV. STAT. § 5924; WASH. REV. 

CODE § 19.08.010; W. VA. CODE ANN. § 4655. See also MASS. GEN. LAWS 

ANN., Ch. 110, § 5 (every city or town where an office of ~ such 

person or partnership n:a.y be situated). 

2. FLA. STAT. § 865.09(3); GA. CODE ANN. § 106-301; MONT. REV. com 

ANN. § 63-601; N.D. CENT. CODE § 45-11-01; S.C. CODE ANN. § 48-1; 

VT. STAT. ANN., Tit. il, § 1621 (town wherein principal place of 

business is located). 

3. MO. REV. STAT. § 417.200; NEB. REV. STAT. § 87-202; N.H. REV. STAT. 

ANN. § 349:1; UTAH CODE ANN. § 42-2-5. See also VT. STAT. ANN., Tit. 

il, § 1621 (Carmnissioner of Taxes in addition to every city or town 

where an offiCe is situated). 

4. PA. STAT. ANN., Tit. 54, § 28.1. 

5. N.J. REV. STAT. § 56:1-1. 

6. ARIZ. REV. STAT. ANN. § 29-102 ("county recorder of the county in 

which the place of buSiness is located"); COLO. REV. STAT. ANN. 

§ 141-2-1 ("clerk and recorder of the county of the residence of and 

in whiCh such business or trade is carried on"); CONN. GEN. STAT. REV. 

§.35-1 ("office of the town clerk in the town in which such business 

is or is to be conducted or transacted"); ILL. REV. STAT., Ch. 96, 

§ 4 ("office of the county clerk of the county in which such person 

or persons conduct or transact or intend to conduct or transact such 

business"); leMA CODE § 547.1 ("county recorder of the county in 
-1- __ ~I 



Ilhich the business is to be conducted"); ME, REV. STAT. ANN,. Tit. 

31, § 1 ("office of the clerk of the city or town in which the same 

is to be carried on"); R.I. GEN. lAWS ANN. § 6-1-1 ("office of the 

town or city clerk in the town or city in which such person or 

persons conduct or transact, or intend to conduct or tra.nsac~ such 

business"); VA. CODE ANN, §§ 50-75, 59-169 ("office of the clerk 

of the court in which deeds are recorded in the county or corpora-

tion wherein the business is to be conducted"). 

7. ORE. REV. STAT. §§ 648.010, 648.045. 

-2-
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EXHIBIT XVII 

In order to make the Fictitious Name Statute more effective and, 

at the same time, reduce the expense of compliance, the Commission makes 

the following recommendations: 

1. The Fictitious N~e Statute should be amended to icel~de a provision 

whereby any interested person could compel a person transacting business 

in a fictitious name to comply with the Fictitious Name Statute. This 

can be accomplished ~ permitting any person to Berve a demand that a 

person or partner transacting business in a fictitious name comply with 

the Fictitious Name Statute. Failure to file the fictitious name certificate 

with the county clerk within 10 days after service of the demand should 

result in a forfeiture of fifty dollars and all damages which the person serv-

ing the demand may sustain by reason of the failure to comply with the 

statute, which forfeiture and damages should be recoverable in a civil 

action. This sanction is based on Code of Civil Procedure Section 1992 

which provides a somewhat similar sanction when a witness disobeys a subpoena. 

2. The publication requirement of the Fictitious Name Statute should 

be eliminated. Of 37 states having fictitious name statutes, only 1 

(including California) require publication. Publication is burdensome 

and expensive, especially for large partnerships and those unincorporated 

associations which are treated as partnerships for the purpose of determin-

ing liability. This is particularly true with respect to the requirement 

that a new certificate be published once a week for four successive weeks 

on each change in the memberships of the organization. Moreover, where 

the certificate was not filed and published, a large partnership with a 



~ . 

fluctuating membership apparently would be required, as a condition to 

maintaining an action, to file and publish a series of certificates 

reflecting each change in membership during the period covered Qy the 

transaction upon which the action is based. Since the fictitious name 

certificate must be filed with the county clerk and maintained Qy him in 

a fictitious name register, no purpose is served by the publication 

requirement that can justify the expense of publication. 

3. The Fictitious Name Statute should be revised to provide a 

procedure that will permit the county clerks to destroy obsolete certificates 

relating to firms that have ceased business. The Commission is advised 

that the offices of the county clerks contain thousands of certificates 

for firms no longer in existence. It is a waste of public funds to maintain 

these obsolete records. Moreover, it is confusing to the public, particularly 

in determining whether a proposed name should be adopted for a new business. 

Specifically, the Commission recommends that a fictitious name 

certificate expire at the end of five years following the first day of 

January next after the filing of a certificate of fictitious name with 

the county clerk unless a renewal certificate is filed with the county 

clerk prior to the date of expiration. This recommendation is based on 

Assembly Bill No. 1043 of the 1965 Regular Session. This bill was proposed 

by the County Clerk's Association of California. 
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