i 3/25/66
Memorandum 66-134
Bubject: Study 44 - The Fictitious Name Statute
BACKGROUND
At the February meeting, the Commission directed the staff to
informally obtain the opinions of varicus persons and organizations concern-
ing the advisability of repealing the Fictitious Name Statute. Attached to
this memorandum and to the supplement to this memorandum are a mumber of
letters we received as & result of our efforts to obtain the views of

interested persons:

Exhibit I {Pink)} - Form letter sent to various Bay Area
eredit agencies

Exhibit II - {Yellow) - (redit Bureau of San Franciseo
Exhibit IIT - (Green) - County Clerk, Sacramento County

" ¥xhibit IV - (Buff) - Form letter to County Clerks and reply
from Sants Clara County Clerk

Exhibit V - (Blue) - Lun & Bradstreet

Exhivit VI - (Gold) - County Clerk, San Franciseo
Exhibit VII - (White) - McCords Daily Notification Sheet
Exhibit VIII - {Pink) - The Recorder

Exhibit IX - (Yellow) - Division of Corporations, State of
California

Exhibit X - {Green) - County Clerk, lLos Angeles
Bxhibit XTI - (Buff) - Assets Research
Exhibit XIT - {Blue) - Credit Buresu of Santa Clara Valley
Exhibit XITI (Gold)} - Bank of Americs
Note also the two exhibits attached to the supplement to this memorandum:
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Exhibit I {Pink) - Jewelers Board of Trade

Exhibit IT (Yellow) - Division of Real Estate, State of
California

We refer to these two exhibits in this memorandum as Exhibit S-I and Exhibit
S-II.

GENERAL REACTION OF INTERESTED PERSONS

It is apparent from the responses that there 1s substantial opposition
to the repeal of the Fictitious Name Statute generally. Although most
persons favor tﬁe repeal of the publication requirement, they favor the
retention of the filing requirement. These persons apparently feel that the
registers provide the public generaily and certain busirnesses (such as cx~"""
agencies) with a valuable scurce of information in thelr dealinge with firms
uging fictitious names. The letters from the county clerks, which indicate
that in some counties there is considerable use of the fictiticus name 37
registers, support the conclusion as to the value of the filing requirement.
Indeed, it appears that there may well be & conslderably higher degree of
compliance with the filing requirement than was originally thought to be the
case.

Only The Recorder (Exhibit VIII), the San Francisco legal newspaper,
McCords Daily Notification Sheet (Exhibit VII), and the County Clerk of San
Frapcisco County (Exhibit VI) favor retention of the publication requirement.
However, they made no argument that would Jusfify the retention of the
publication requirement.

In view of the strong, well organized opposition that would exist, it
appears that it would be politically impossible (arnd probably undesirable
as a matter of policy) to attempt to obtain the repeal of the Fictitious

Name Statute entirely.



Recommendation. In view of the reaction cutlined above, it is

' recommended that we drop further consideration of the origimal tentative
recommendation on this sub,jec‘l:: (copy attached to this memorandum), and
proceed to work ¢n the Alternative Tentatlve Recommendation attached to the
first supplement to this memorandum and the other suggesticns mede in this
memorandum ,
POLICY QUESTIONS

The letters attached as exhibite to this memorandum and the first
supplement thereto suggest a mumber of policy questions. These are outlined
below:

1. Repeal of requirement of publication. There 1s general agreement

{except for the legal newspapers and one county clerk) that the publication
regquirement should be repealed. The Alternative Tentative Recommendation
would accomplish this objective and we recommend that the Commission approve
the repeal of the publication requirement. Few other states have a similar
requirement. Of the 37 Jurisdictions which have fictltious name statutes,
only 7 of them, including California, require publication. See Exhibit

XIV {white) attached.

2. Method of insuring compliance with statute. Several writers

suggest that some sanction be provided to insure compliance with the statute.
The sanction should bte one that does not operate as a trap to deprive a
person of a cause of action because he failed to comply with a statutory
requirement of which he was unawere. We think that the sanction recommended
in the Alternative Tentative Recommendation 1s a good one; Briefly stated,
any person cculd serve a demand that a person transacting business in a

fictitious neme comply with the Fictitious Name Statute within 10 days.
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Failure to comply within 10 days would glve the person serving the notice
a cause of actlon to recover a civil penslty of $50 plus all sctual damages
he suffers as a result of the faliure to comply with the statute. This is
similar to the sanction provided when a witness discbeys s gubpoema. Per-
haps the statute should also provide that & copy of the certificate should
be sent to the person who served the demand thet the statute be complied
with., For & discussion of the sanctions used in other states, see Exhibit
XV {pink) attached.

3. Filing requirement. Most Jurisdictions require the filing of a

fictitious name certificate in each county or town (depending on the basic
filing level) where the person or firm Intends to do business, A few states
have a rule similar to that adopted in California regquiring the filing of
the certificate in the county of the firm's principal place of business.

A number of other jurlsdictions require central filing with the Secretary
of State or a similar official, Scme Jjurisdictions require both a central
f1ling and a county by county filing of the Pictitious name certificates,
(For a more complete discussion of the provisions in other states, see
BExhibit XVI {yellow) attached,)

Under existing Californie law, the filing of the fictitlous name
certificate is with the county clerk in the county where the firm's principal
place of business 1s located. Several writers suggest that a central state
filing might be considered. {See Fxhibits II-S and V.)

An adventage of & central filing system would be that 1t would be
easier for out-of-state firms and persons to obtain the desired information.
Central state filing also might make it easier for a person who is not in
the county of the principal place of business of a particular firm to
obtain the information contained in a fictitious name certificate, In
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addition, cases may arise where the person does not know and cannot
determine the county where the principal place of business is located.;. On
the other hand, the letters indicate that considerable use is made in some
counties of the information contained in the fiectitious name register main-
taeined by the county clerk. Since most inguiries are made by local persons
or firms about other local firms , convenience would be served by retaining
the files at the local level., Undoubtedly, the public would be afforded
more complete protection if the statute required the filing of a fietitious
name certificate in every county where the firm was doing business. How-
ever, thles would substantially increase the cost and turden of complying
with the statute.

Another approach would be o require g central flling in Sacramento
in addition to the flling with the county clerk of the county where the
principal place of business ié locﬁ.ted. This system is ymfemble to re-
quiring filing in each county vhere the firm ig doing businees, It 1is &
compromise position that would inerease protection and make it easier for
persons in counties other than the county of the principé.l place of business
to obtain information without imposing too great an additional burden on the
persons who would have to flle the additonal certificate,

The cholce seems to be between (1) a central state filing combined with
filing in the county where the ;rincipal rlace of tusipess 1is located and
{(2) the present system of filing. The first altermative would afford
increased protection to creditors and would Increase the cost of compliance;
the second altermative would provide ﬁhe same protecticn as now exists and
would not increase the cost of compliance.

4, PRElimination of obsclete records. A bill attached to Exhibit X

would have provided a pi'ocedure for purging the records of obsolete
5=



fictitious name certificates. We suggest that such a procedure be included
in the proposed legislation. If this recommendation is adopted, we suggest
that the Alterpmative Tentative Recommendatlon be revised in part to reed as
set out in Exhibit XVII (green) attached,

5. The fictitious name statute as a means of obtalning exclusive

right t0 use a fictitidus rame. Exhibit VIIT suggests that "through

filing and pudlication of a fictitious neme an individual, or partnership
protects business title."” It 1s unclear what the writer meant by this
corment. There do not appear to be any cases holding that the filing of a
Tictitious name certificate reserves the exclusive use of that name for the

registrant. In fact, it hag been specifically held in Tomsky v. Clark,

73 Cal. App. 412, 417-418, 238 Pac. 950, 952 {1925) that, in the situation
where the copartnership certificate was filed to operate the business in
the family neme of another, the flling of the certificate gave the filer
no exclusive right to the use of the name.

Business and Professions Code Section 14400 provides that "Any person’
vho has first adopted and used a trede name, whether within or beyond the
limits of this State, is its original owner."” Such a trade name is treated
as 1f it were personal property and its owner is entitled to protection in
suits at l_aw or equity, including the enjoining of an unlawful use of his
trade name. Although some provision is made for regis‘tering and protecting
specific types of names such as farm names, no provision is made for
registering and obtaining the exclusive use of trade names generally.
Whatever protection is to be obtained must be obtalned by appilcation of
common law doctrines of protection of trade pames and by application of

the various theories of unfair competition. {(See, Comment, Protection of
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Tradenames in Cslifornia, 29 SO, CAL. L. REV. 488 (1956).) At best it
would appear that & showing that one has filed a fictitious name certificate
a8 required might be used as evidence of first adoption and use. One case
alluded to the certificate that was filed tut did not seem to give any

particular weight to this fact in reaching ite decision. ILutz v, Western

Iron & Metal Co., 190 Cal. 554, 557, 213 Pac. 962, 964 (1923).

Thus, it appears that the Fictitioue Name Statute has at besi a temuocus
relationship to obtaining the exclusive use of e trade name. On the cther
hand, a few states have combined their fiectitlous name statute with provisions
for registering and obtaining exclusive use of trade names. Although
such e statute might be desirable;nc reccommendation should be made in this
important area without an extensive research study on the problems presented.
In addition, it seems to be outeide the scope of our existing suthority.

Respectfully eulmitted,

John L. Reeve
Junior Counsel
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the
. purpose? In other words, would it be suffisient if the information
were merely requived to be filed with the county clerk?

{3} Do you use the fictitious name statute to any extent in
as? %ould you ohject to the repeal of
this statute?

In order that auy tentative comclusions the Commissicn resches
on this subject can be disztributed for commant dy interested persons
as sodn as pcssibla, we would appreciate receiviag your views on the
queations set out above by Mareh 18, if possidle,

Vary truly yours,

John H. DeMoully
Exsoutive Sscretary

Semt to:

Uaiversal Credit Esting Buraau
Hstailers Ccamexcial Agenay

Ratall Stores Beporting Service
Mrtual Credit Bxchange

Matropolitan keporting Gervice, Iuec.
MeCord Company

The Jewelers Board of Trads

Credit Bureau hepsxts, Ino.

Credit Bureau of Ssnia Clars Villey

Tae Credit Buresu of San Prancisco, Yne.

Credit Managers Assvaiation of Northern
& Comtusl Califormina
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Memo 6613 FIHIBIT II

THE CREDIT BUREAU OF SAN FRANCISCO, INC.
18 STOCKTON STREET
SAN FRANCISCO ®

California law Revision Comaission
Room 30, Crothers Hall

Stanford Univarsity

Stanford, California

Gentlamen:

This is in response to your letter of March 4 in connection
with the "fictitious name" statute,

We balieve that the best interests of the public would be
served if there was an officlial record required at either the
County or State level, This would specify that anyone trans-
acting businsss under a fictitious name should record with the
Secretary of State or County Clerk the fact, and thus the publie
could look beyond the name and discover the principals of any
such business.

We do not feel that the publication requirement serves
any special benefit.

From the foragoing vou can conclude that our answer to your
question designated No. 2 is affirmative, and cur answer to No., 3
is that we would object to the repeal of the statute but would
not oppose a revision,

epéral Manager

CI8/mwr o
cc Mr. Robart G, Kopriva ?'R\'




oOUNTY OF SACRAMENTO  =omwe o 0 661

COUNTY CLERK, CLERK OF SUPERICR COURT.

REGISTRAR OF VOTERS
‘ WILLIAM N. BURLEY

RoomM 103, COunTY {GURY HOUDE
720 NINTH STREET

SACRAMENTO. CALIFORNIA #5814

Mareh 1h, 1966

¥Mr. John H. DeMoully, Executive Secretary
California Law Revision Commicsion

Room 30, Crothers Hall

Stanford Tniversity

Stenford, Californiz L4305

Dear Mr. DeMoully:

In answer to your letter of March 11, 1966 regarding the
use of the ficititious name register (Civil Code Section 2470} by
persons visiting this office, we would estimate this register is
used from thirty to fifty times each day by persons desiring a
variety of information.

Most of our inquiries concern whether or not a particular
ficititicus name is now in use, usually by persons desiring to .file
on such a ficititicus name, However, we also have many inquiries
concerning the names and addresses of the owners of such business
and other related iaformation.

If we can be of further assistance in this matter, please
do not hesitate to call on us,

Very truly yours,
W. ¥, DURLEY, COURTY CLERX

e ) ;
By i Mo G I

Deputy

WND:bjs




STATE OF CALFORNIA BT 66-13, FXHIRIT IV

EDMUND G. SROWN, Governor

_ALIFORNIA LAW REVISION COMMISSION March 11, 1966
ROOM 30, CROTHERS HALL
STAMFORD UNIVERSITY
STA‘NFOP.D. CALIFORMIA ©4305

4] RO H. KEATINGE
cttl%‘nimnn

SHEY SATQ
Yice Chalrmrzn

SEMATOR JAMES A. COBEY
ASSEMBLYMAM ALFRED H, SONG

REPLYs "Use in Santa Clara Coumty varies
from ravely to occasionally.”
Saul R. Teilh, County Clerk

JOSEPK A. BALL 1 o

JAMES R EDVARDS Mr, Paul K. Teilh

IDHN R. McDONOUGH County Clerk

HERMAM F, SELVIN 2

THOMAS E. STANTON, 1. Counity Court House

GEORGE H. MURPHY San Jose, California
'x Qficly

Dear Mr. Teilh:

The California Law Revision Commission is a2 state agency that
was created to study areas of the law that are in need of revision
and to submit recommendations to the Legislature,

One of the topics the Commission is studying is whether the
fictitious name statute (Civil Code Sectioms 2466-2471) should be
revised or repealed. This statute requires that a person transacting
business in a fictitious name must file 2 certificate with the clerk
of the county in which the principal place of business is located and
must subsequently have the certificate published four times in a news-
paper. The Commission is considering whether or not the fictitious name
atatute should be repealed. In addition 4o the legal fees in connection
with the filing and publicatiom of the fictitious name certificate, the
cost of publication itself may impose a significant expense on 4 person
transacting business in a Tictitious name, This requirement is
especially onercus because the existing law requires a new filing and
the four publications each time there is a change in the membership -
of the firm transacting business in a fictitious name,

It would be helpful to the Commission if you could give us some
idea of the extent to whick the fictitious name register (Civil Code
Section 2470) is used by persons who visit your office to obtain informa-
tion contained in the register. I3 the register used only rarely,
occasionally, frequently, or to & grest extent?

In order that any tentative conclusicns the Commission reaches on
this subject can be distributed for comment by interested persons as soon
as possible, we would sppreciate receiving your estimate of the use now
being made of the fictitious name register by March 18 if possible.

Very troly yours,

7 .
; e

-

36 H. DeMoully
AExecutive Secretary

; . < v ) . .
- R ==



Memo 6613 EXHIBIT ¥

D
f/am 2 t%wadfiﬁ%/, She.

FUBLIGCATIONS AND SERVICES FOR MANAGSEMENT

sk
MANS CONFIBERCE 1N MAN

LOUIS M. MARZLUFT
REGIGMAL REPCATIMG MANAGER March 15, 1966
F. G BOX 22 TERMINAL ANMEX
LOS ANGELER, CAL. FO#E4
TELEPHOWNE: AREA COOE ZEY o s

Mr., John H. De Moully,

Lxecutive Secretary )
California Law Revision Commission
Room 30, Crothers liall

Stanford University

Stanford, California 94305

EL: California Law Revision Commission
. . . Study On
Fictitious Name Statute

Dear Mr. De Moully:

_ This letter is in response to your letter of March 4, 1966,
vhich invited certain views in comnection with the possible revision
or repeal of the 'Fictitious hame Statute'.

We feel that the interests of the members of the business commum-
ity would be best served by a statute of this nature. A strong fict-
itious name law is an aid to the free flow of goods and services and
the continued economic health of the states even more than sound
sureties between businesses. Service Organizations, wholesalers and
manufacturers when they receive orders from a concern doing business
under an assumed name expect and need to know the identity of those
Eergons conducting such enterprises, to effectively reach a sound

usiness decision. Access to a central source of information within
the State on all such names can best serve the mutual interests of both
of the parties to such a transaction. A central location for recording
such data would prevent less technical difficulties in recording and
obtaining such data.

The publication requirement is less apparent today than hereto-
fore and as your letter suggests, this requirement often presents an
undue financial burden upon persons transacting business under an
assumed name., Public f?ging obwviates the necessity of publication.

A statute of this nature is less effective when there 1s frequent
non-compliance. As presently constituted, the non-compliance may be
effectively rectified even after bringing a legal action. Other states
have effectively reduced this possibifity'by treating violations of
such a statute as a misdemeanor. Prosecutions under such statutes are
reportedly practically non-existent.

_ we recommend a revision of the Statute and feel that if such a .
revision is enacted within the guidelines suggested above, it would be
in the best public interest. .

_ We appreciate your inviting our views on this significant legis- . -... .. .
lative matter. .

.
/Sincere. S
sty

N i, Marzl
egional R

1 kb

R . SRR S



Memo S6m13 EXHIBIT VI

CITY AND COUNTY OF SAN FRANCISCO

COUNTY CLERK
CLERK OF THE SUPERIOR TOURT

Mr. John H. DeMoully,
Executive 3ecretary,

Ciif, Law Revision Comum. Re; Fictitious Names |
30 Crothers Hall, Statuta,
Stanford Univeraity, Calif,

Dear Mr DeMoully:

Thais refers to your letter of inquiry of March lith, 1966
regarding the fictitious name statute,

We will answer your guestion immediately by saying that this
register 1s used to_a greid extent . In fact, next to the
Civil and Probate indexes, it is by sll ofds, the most
frequently used index in the office, The general public, as
distinguished froms attomeys, make especially heavy use

of this index,

In San Francisco County, all business plaintiffa in the Small
Claims Court must furnish a certificate attesting to the
feot that their firm is registered sdther in the

Fictitloue Names registar or the Corporations Register,

If they cannot do so, their filing is refussd. The pumber

of these muall claims actions is conatantly incrsasing.

We feel strongly that from a public service viewpoint, the
fictitious name statute should be left * as iah,

Very truly yours,

ik Peongtto
MARTIN MONGAN /
Gounty Clerk-Recorder,




Yeme G6OL3 EYHIBIT VII
PORTLAND SEATTLE LOS ANGELES

MCCORDS DAILY NOTIFICATION SHEET

Published by MeCord Compsny » Established 1910
1581 MISSION STREET + SAN FRANCISCO 3, CALIFORNIA . TELEPHONE MAREET 1.4674

March 15, 1946.

Mr. John H. DeMoully, Executive Secretary
California Law Revision Commission

Room 30, Crothers Hali

Stanford University

Stanford, California 94305 -

Dear Mr. DeMoully:

In answer to question one of your letter regarding the fictitfious name statute; | know without
a doubt that it aids business in general, from a practical point of view. Any credit grantor
carrying the account under thé DBA must know the names of the owners if he is to be prudent
in the extension of credit. Additionally, if the account goes sour he must have the names and
addresses of the owners in order o best effect collection of any monies due. Ancther purpose
is to prevent the confusion that would be caused by several different people using the same
fictitious trade name.

The publication of the filing serves a very useful purpose for the reasons stated gbove ond from
the point of view of the varicus trade publications and credit reporting agencies. They are
frequently asked; "Who is the owner of the Comer Grocery at Vallejo?", end need to be in a
position to adequately answer such a question. Also, the publication acts as g "check” for
reporting agencies for verification of a report it may have received from a County Clerk’s
office or a correspondent. The publication alse contains all of the information, such as the
residence addresses of owners; whicil is important for verification purposes, :

Additionally, os o business man, if we were a corporation, partnership or individual, we

want the advantages of the fictitious name statute for the purpose of filing any fictitious
trade names we would desire to use and | would sirongly object to the repeal of this statute.

Sincerely,

MC CORD COMPANY

Zc’f? > /{,L/{,:): Z —‘

W. 1 Kumli
President
WIK fofe



Memo 66-13 EXHIBIT VIIX

P9 South Van Ness Avenue « San Francisco 3, California
MArket 1-5400

Qfticea of the Bditor

March 15, 1966
Dear Mr. DeMoully:

Within recent weeks I have been informed by
several persons -- editors of legal newspapers, county clerks and
credit company executives -~ that the California Law Revision Com-
mission has under consideration a plan to amend, if not repeal Civil
Code Sections 2466~2471 which require filing and publishing of notices
of doing business under a fictitious name,

Without exception, my informants are opposed
to amendment or repeal, and I hasten to join them.

Several years ago a similar proposal was pre-
sented. Objections came from many sources, particularly banks,
credit houses, collection bureaus and newspapers. One of the strong-
est objectors was Bank of America, which, so I am told, required
public notice, through fictitious name procedures, when business
loans are under consideration.

Yesterday I conferred with our County Clerk
Martin Mongan, and I learned that not alone is he against disturbance
of statutory provisions as extant, but that his objection is general
throughout the Comnty Clerks' Association of California.

Mr. Mongan informs me that at least five reqﬁests
are received by his department each day for information relative to
companies operating under fictitious names.

Credit companies would find it extremely costly,
if not impossible to obtain proper and sufficient information for their
clients if the Statute were to be amended or repealed.

The cost of filing and publishing a_fictitious name -
notice is minimal, a properly deductible and pro-rated expense, there—
fore not a financial burden to the large or small busmessrnan .



Mr. DeMoully ~ 2

And -- I believe this is most important, too --
through filing and publication of a fictitious name an individual, or
partnership protects business title.

Mr. DeMoully, I am certain your Commission
is concerned with equities and advantages, otherwise you would not
seek an expression of opinion as you are now doing,

Therefore, may I suggest that a copy of the
letter you sent to County Clerk Mongan and William Kumli, President
of MceCord's Dily Notification Sheet, be forwarded to the executive
secretary of the Credit Managers' Association of Northern and Central
California, His address is 989 Market Street, San Francisco, Catifornia.

¥ am certain he will be a source of sound and
factual reasons why statutory provisions of Civil Code Sections 24686 -
2471 are beneficial in busines operations and should be retained.

JWK: sn
1 enc.



ﬁ‘l‘! OF CAUFORNIA—BUSINESS AND COMMERCE AGENCY

Memo 63~13 EXHIBIT IX

DEPARTMENT OF INYESTMENT

DIVISION OF CORPORATIONS

SACRAMENTO 73814—PRENCIPAL OFFICE

1020 N STREET

SAN FRANCISCO 94103
1480 MISSION STREET

105 ANGELES 20012
107 SOUTH BROADWAY

SAN DIEGO 92101 Los Angeles, California
3048 STATE OFFICE BLOG. March 15, 1966

)

Mr, John H. DeMoully

Executive Secretary

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

This is in reply to your letter of March 2, 1966, addressed
to Commissioner Rickershauser, my predecessor, and to your letter
of the same date addressed to Mr. Hans A, Mattes, the Assistant
Commissioner in charge of my San Francisco Office.

The four questions posed in each of the foregoing letters
are the same, and for that reason, the following 1s intended to
be in reply to both of the letters mentioned above:

1. We are aware of the information set forth in the
first of your questiomns.

2, It would appear to be highly desirable, in the
event that the fictitious name statute were

repealed, for the Check Sellers and Cashers Law to be amended,
so as to require that information similar to that now required
pursuant to the Livil Code be furnished directly to our agency,
in order that a roster of check sellers and cashers operating
under fictitious names could be maintained. In this regard,
you may be interested in Sections 22405 and 24405 of the

. Financial Code, which provides that no licensee under the

Personal Property Brokers Law or Small Loan Law may transact
any business under any name other than that which is named in
the license gramted to such licensee,

3. It does not appear to me that the requirement of

publication servesfanz useful purpose. It would .. __
the

appear entirely sufficient i information required were:
to be instead filed with the County Clerk. S e




()

Mr, John H. DeMoully -2~ March 15, 1966

4., We are in the process of attempting to determine
whether our investigators make extensive use of
the fictitious name statute in its present form. It would
appear that from time to time, any investigative unit would

. find it necessary to use the fictitious name statute in order

to determine the real name of an enterprise being operated
under a fictitious name. Such information is, of course,
essential in many situations where it is necessary to determine
the true parties in interest who are operating a given enterprise.
It would appear that a revised statute which provided for the
filing of information, as opposed to the publication of such
information, would be entirely as satisfactory for such
investigative purposes. It must also be borne in mind, as
alluded to in your letter, that the present statute oniy
affords information to our investigators when by some chance the
fictitious name has already been published. As you indicate

in your letter, such publication need be made only in the event
that litigation is umdertaken. As a personal observation, it
would seem that if any type of fictitious name statute is
desirable, it should be one which requires the filing of the
fictitious name information pricr to the commencement of the
business under the fictitious name, so that such information
will be available to all persons who may have use for it,
without the necessity of waiting until the fictitious name has
been filed in commection with litigation, since the latter event
may never occur,

If we may provide any additiondl information in commection
with this matter, please do not-hesitate tg/call upon us.

1::' H D '
JSS:fa ' xrporations




Memo H6=13 EXHIRIT ¥

COUNTY OF LOS ANGELES
ATLLIAM G, SHARP E. &. HATCHER
COUNTY CLERK COUNTY CLERK AND CLERK OF THE SUPERIOR COURT CHIEF DEPUTY

11T MGRTI HILL STREET
MAILING ADDRESS: P.C. B2X 151
LOS ANGELES, CALIFORMIA 200%3
MArsan 5-34148

March 17, 1966

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
Room 30, Crothers Hall

Stanford University

Stanford, California 94305

Dear Mr. DeMéully:

There is considerable use ¢f the fictitious name index referred
to in your letter of March 11, 1966. 1In 1965, we had a total of
77,417 index ssarches, including both fictitious and corporate names.
These included 42,974 telephone searches, 32,116 counter searches,
and 2,327 responses by mail for which a2 fee was charged. The telephone
lines to the fictitiocus indexes have been some of the most crowded in
the Courthouse causing us to arbitrarily limit the number of searches
per call and the amount of information we will give by telephone.(We
limit information to that contained on the index.)} There was also
considerable use of the files at the counter where additional informa-
tion was requested.

In 1965, we filed approximately 21,000 certificates of business.
There are approximately 345,000 separate business names on file. The
number of firms would exceed this since similar names are given existing
file numbers.

This information affords the public the means of determining the
names of owners against whom it has a claim. t is used extensively
by various credit service burezus, Dunn and Bradstreet, collection
agencies, Post Office, U.S. Treasury Department, and various state and
local agencies,

The County Clerk's Asscociation of California proposed an amendment
to several code sections relating to this subject which was incorpo-
rated in A.B. 1043 introduced at the 1965 Regular Session, copy of
which bill is enclosed. This amendment was prompied by the fact that
the County Clerk's records contained thousands of names of firms no
longer in existence which is confusing to the public particularly in
determining whether a proposed name should be adopted for a new business.
The amendment would have updated the file and purged it of many firms
which had ceased business. The bill had favorable action from both the
original Assembly and Senate ccmmitees t¢ whom 1t was referred but
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finally got sidetracked when combined with severzl other bills relating
to fees.

I hope this information will be of a2ssistance to your commission.
Please advise if we can be of any further help to you.

é@f Very truly yours,

County Clerk

WGS:gq

Enclosure




CALIPGENA LERISLATU ARG SESULAR (GENERAL) SESSIUGN

ASSEMBEY HILL, Mo, 1043
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Introdmes? by Aovsmblyines Witlson

Pobruary 9, 1968

REFERLZWE T4 COWMMITIEY OF FUILIY UTILITIES aND COHPORATIONS

An oot to emend Section 2470 and o add Scetions 2459.2 and
24583 to dhe Civik Code and {0 omend Sectlon 26845 of the
Goveructent Code, relating to ceriifeates of firtifions nemes.

The peopls of the Stais of Colifernie do enact as foilpws:

Sporror 1. Heetion 2470 of the Civil Code Is amended to
read:

2470, Every conmiy elerk must keep 2 register of the names
of firms and persens mentioned ir the certificates filed with
ham purspant to this articls, entering in alphabketieal ordar the
rarme 9f avery ek person wha does business nnder a fictitious
pame, and the fetitions name nd the wvame of cvery sneh
partuersbin, and of sach partoer thersin.

Upon the zhandorment of the nse of a fetiticus pame, or
wpan the erpirabion of the cerlificale of figtiliows novie, the
elerk sbo il enter ihe fact of abandomment or eopiralion in the
1% register. )
i3 BEe, 20 Seetirn 24692 is added te said eode, to read:

14 246%.2.  Wvery certificets of Hetitlous narme filed under the
15 awthority of this chapter shall expive gnd be of no further
16 foree and effect at the end of flve years following the first day
17 of Janwary next after the filing of & ceriificate of fietitions
I8 asme with the cooniy clerk in accordance with Section 2466
18 unless Juring the mopth of Iscember immediztely preceding
20 zaid dats of expiration a renewe] certifieats containing all in-
21 formation required in the original certifieare and subscribed

-
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LEGIBLATIVE COUNSEL'S DIGBET
AB 1043, as intreduced, Willson (P.I1. & C.). Certificate of fetitionz nar- ..
m.&ncmnda See, 2470 2nd 2448 Becs. 24422 apd 34603, Civ.0. ALz Bec. 26848,

V..

Providea ther rcertificates of fctitious mames filed w™l county elerk shall expice
within certsin rer’ad unless rencwel certiicate ir Jied. Authordves county cierk to
deatroy certificetes which have expired. Fetliishes $2 fee for filing and Indexing
rexewsl certifieate of fictificus nime,
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und scknowiedged 8s reguired by that section iz filed with the.
county clerk with whom saild origingl is oo file. No sueh re-
newal certificata need be published.

¥verv certificate of fieliticus nanee heretefore filed with the
gounty eleck pursuant to Section 2466 shall expire and be of
a0 further force and offect o arpd after January 1, 1971 unless
at any time on or after Janusry 1, 1970, but not later than
December 31, 1370, a_renswal certificate in accordance with
this seetion 1s filed with said econnty clerk,

Reo, 2, Section 2469.3 is added to sgid code, to read:

2469.3. Upoen the filing of a certificate of abandonment
pursuani to Section #4651 or wpon the expiration of a eertifi-
cate of fictitions vame pursuant to Section 2469.2 and follow-
ing the meking of the entry required by Section 2470 the
ecounty clerk may desiroy the eertificate of fictitious name the
use of which was so sbandoned or which has expired.

Sne. 4. Section 26848 of the Government Code is amended
to read:

26848, The fee for filing and indexing a certificate of floti-
tiops name, including sfidavit of publication, end fhe fee for
fling and indezing o rencwsl certificate of fotitious name, is
two doddars (823,




by
Memo 66=13 EAHiBIY L1

ASSETS RESEARCH

A DIVISION OF NATIONAL BUSINESS FACTORS

tarch 15, 1966

Celifornia law Revision Commission
Foom 30, Crothers Eall

Stanford University

Stanford, California

ATTENTION: John H. DeMoully
Dear Sir:

In answer to your letter of Larch 4, 1686, e zre not
aware of any purpose served by the fictitious neame statute.
Aso, the reguirement of publication does serve z useful
purpose and would be suificlent if the inforwation were

merely required to be filed with county clerk.

Je do not use Lhe fictitious name sitatute and would not
cbject to the repeal of this statute.

*

Vary traly yours,

-

CS/kk

127 MONTGOMERY STREET J SAN FRANCISCO, CALIFORMIA * PHONE: YUken 6-OBGS
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EXHIBIT XII

Credit Bureau of Seuta Clara Valley
425 Almaden
San Jose, (Callifornia

"We have no objection to a revision and in fact would favor

this change as outlined.”

Credlt Buresu of Santa Clara Valley
K. P, Frasim, Vice Pres,




Memo O6=l3 EXEIBIT XIII

Cable Address — BANKAMERICA

Bank of Americn

rET
NATIONAL LENSLANE ASSOCIATION
SAN FRANCISCO HEADQUARTERS

SAN FRANCISCO. CALIFORNEA 914120
KENKETH M. JOHNSON
VICE PREBIDENT AND COUNSEL

March 18, 1966

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
Room 30, Crothers Hall

Stpnferd University

‘Stanford, Californig 94305

Re: Fictitious name statute (Civil Code
Sections 2466-2471)

Dear Mr. DeMoully:

This is in reply to your letter of March 16 relating to
the possible revision or repeal of the California Fietitious
Name Statute.

Insofar as the bank is concerned, it would have no
objection to the complete repeal of this legislation. I cannot
see that it serves any real purpose Inscofar as we are concerned.

On the other hand, I think that the statute or something
similar serves some purpose insofar as the general public is
concerned. For example, if I am hit by a truck bearin% the name
XYZ Supermarket, it would be helpful to me if I could find out
quickly the names of the persons who in fact constitute XYZ
Supermarket. A similar situation is where the ABC Laundry ruins
my wife's evening gown.

My specific suggestion would be to retain the sectior-
in modified form but eliminate the requirement for publication.

Also 1 am not very fond of the only sanction imposed
i.e. the inability to file suit in a fictitious name. AS you
polnt out, this can be eliminated at the time legal action is




Mr. John H. DeMoully
e
desired. Possibly, the statute wmight provide for a dollar
penalty where a fictitious name is used, and there is no filing.
In practice, under the present statute it has been
difficult at times to determine what is a fictitious name.
i.e. For example, Smith & Sons.

Incidentally, I find your project rather interesting
and would appreciate your keeping me informed as to developments.

Sincerely,

| 7
A A 7"""\ )’LL___{Q
m M. Jzzﬁ

son
Vice Presidept and

Counsel

KMJ:sb




Memo 66-13A
EXHIBIT X1V

PUBLICATION REQUIREMENTS IN THE FICTITIOUS NAME STATUTES OF OTHER STATES

The vast majority of the jJurisdictionz in the United States do anot
require publicetion of the fictitious name certificates as a part of
their ptatutes. Among the 37 .jurisdictionsl which were found to have
fictitious name statutes, only 7 ,jurisdictions,g other than Californis,
bave eny publication requirement. The publication requirements of these
Jurisdictions are discussed below.

Florida.3 requires that before the fictitious name eer-tif_icate can
be filed the person or persons desiring t¢ engage in the business under
a fictitious name must advertise his intention to reg:l.ster— his certificate
at least once a week for four consecutive weeks in some newspaper in the
county where the registration is to be made. No reglstration will be
accepted until proofhof publication as required is made. A pimilar
provision In Montena requires publication of the ecertificate oﬁce a8 week
for four successlve weeks in a newspaper of the county of the firm'se

principal place of btusiness, or if there is no paper in that county, then

in & newspaper published in a adjoining county.

5
CGeorgie requires thet the notiece of the application to engage in

business in a f:.ctitious name must be published in the paper in vhich

the aheriff‘_s advertisements are printed once a week for two weeks,
Minnescte. requires that the filctiticus neme certificate be "published

in a qualified newspaper in the county where the certificate is filed

for two successive days in a dally newspaper or for two successlve weeks

in a weekly newspaper.”



Nebraska' requires that & copy of the certificate be filed at least
once in a newepaper of general circulation in the city or village vhere the
business is to be located. If there is no newspaper in such town or village,
then the publication is to be made in a newspaper in the county where the
town or village is located. North Iilst,l:n:ﬂ;a8 bas an identical provision.

9
Pennsylvenis provides that before the fictitious name certificate

may be filed, the applicant pow®wwublish a notice of his intention to file

such a certificate once in a newsp#per of generel circulation published
within the pelitical subdivision of the county in which the principal
place of business is located and also once in a legal newspaper if any
is published within the county. |

Finally, it should be noted that in each of these instances the
information which is published is practically identical to the informa-
tion contained in the California fletitious pame certificate regardless

of the name applied to designate the notice which is being Filed.

e .



EXHIBIT XIV - FOOTNCTES

1. alA. CODE, Tit. 1k, § 230; ARIZ. REV. STAT, ANN, §§ 29-101 to 29-203}

2.

ARK, STAT. ANN. §§ 70-401 to 70-405; CAL. CIVIL CODE §§ 2466-2471;
COLO, REV. STAT. ANN, §§ 141-2-1 to 141-2-25 CONN. GEN, STAT. ARN;

§ 35-1; DEL. CODE ANN., Tit. 6, §§ 3101-3107; FIA, STAT: ANN, § 865.00;
GA. CODE ANN, §§ 106-30L to 106-304; IDAHO CODE ANN, §§ 53-501 to
53-5073 1LL. ANN. STAT., Ch. 96, §§ 4-8 (SMITH-EURD 1958); IND; ANN.
STAT, §§ 50-201 to 50-203; IOWA CODE ANN, §§ 547.1-547.5; KY, REV.
STAT, § 365.010; IA, REV. STAT., §§ 51:281-51:284; ME, REV, STAT.
Aﬂm;, Pit. 31, §§ 1-5; MASS, GEN, LAWS ANN,, Ch. 110, §§ 5-6; MINN,
STAT, ANN, §§ 333.02-333.06 (Supp. 1965); MO, ANN, STAT, §§ 417.200-
417.230; MONT. REV. CODE ANN, §§ 63-601 to 63-605; NEB, REV, STAT.

§§ 87«20 to 87-207; NEV. REV, STAT, §§ 602,010-602.090; N.H, REV,
SPAT., ANN, §§ 349.1-349,11; N,J, REV, STAT,§§ 56:1-1 to 56:1-7;

N.Y. PEN, CODE § 440; N.C. GEN, STAT, §§ 66-68 o 66-71 (Supp. 1965);
N.D. CENT, CODE §§ 45-11-01 to 45-11-08; ORE. REV, STAT., §§ 648,005-
648.990; PA, STAT, ANN,, Tit. 54, §§ 28.1-28,13; R,I, GEN, LAWS ANN.
§§ 6-1-1 to Gul-l; 8,C, CODE ANN, § 18-1 to 4Bes; S,D, CODE §§ 49.0801-
49.9901; TEX, REV. CIV. STAT, ANN., Arts. 5924.5927; TEX, PEN, CODE
ANN., Arts. 1067-1070; UTAH CODE ANN, §§ k2-2-5 to k2-2-10p V¥, STAT.
ANN,, Tit. 11, §§ 1621-1634; VA, CODE ANN, §§ 50-74 to 50-78, 59-169
to 59-176; WASH. REV. CODE ANN, §§ 19.80.010-19.80.040; W, VA, CODE
ANN. §§ L655-4658.

FI1A, STAT. ANN. § 865.09(3); GA, CODE ANK,.§ 106-301; MINN, STAT, ARN.
§ 333.01; MONT. REV, CODE ANN. 63-601; NEB, REV, STAT. § 87-205;

N.D. CENT. CODE § 45-11-Cl3 PA. STAT, ANN., Tit. 5k, § 28.3.

~1-
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FIA. STAT. ANN. § 865.09(3).
MONT, REV. CODE ANN. § 63-601.
GA. CODE ANN. § 106-301.
MINN, STAT. ANN. § 333.01.
NEB. HEV. STAT. § 87~205,
N.D. CENT. CODE § 45-11-01,

PA. STAT. ANN., Tit. 54, § 28.3.



Memo 56-13A
EFHIBIT XV
FICTITIOUS NAME SANCTIONS IN OTHER STATES

The vast majority of jurisdiciions in the United States provide a

ceriminal ganction for noncomplisnce with their fictitious name statute,
1

Twenty jurisdictions provide a criminel penalty as the sole or primary
sanction under thelr statute. The penalty takes the form of a fine,
a period of impriscnment, or both. An example of this type of statute
is Il11, Stet, Ann., Ch. 96, § 8 which provides:

Any persen or persons carrying on, condueting or transacting

business as eforesaid, who shall fail to comply with the

provisions of this Act, shall be guilty of a misdemeanor, and,

upon conviction, shall be fined not lese than $25.00 nor more

than $100,00, or imprisoned in the County Jail for not less

than ten days nor more than tirty days, or both so fined and

Imprisoned, and each day any person or persons so conducts

busginess in violation of this Act shall be deemed a separate

offense,

2

Nine jurisdictions combine a criminal pensity with a prohibitien
against maintaining an astion until such time as the persen wishing te
bring the actien has filed the nacessary certificate, Failure te comply
with the stetute generally is traated as a matter te be pleaded in
abatement and it is deemed waived if it is not raised in aa apprepriate

3

manner, Florida not only provides that a person who has failed to cemply
with the fictitious name statute cannot bring an action but alse provides
that he may not defend an action, However, the annotetions 4o not make
¢lear the manner in whﬁeh this prohibltion operates,

8ix Jurisdictions have civil sanctions which are identiecal to the
sanction that is provided for in the California statute. These states,

however, are definitely in a minority position,

-1-



5
Georgie provides that the only penalty for noncompliance with its

statute is that the person who has failed to file a certificate will be
cast with court costs in any action which he brings. In additien to its
other sanctions, Minnesota6 provides that when an action is brought by &2
peraon who has not complied with the fictitious name stetute, the defendant
in the action may add or subtract $5 costs, depending on whether he wins or
loses in the action.

New Hampshire? permits its Secretery of State with whem the fietitious
name certificates is to be filed, to demand compliance of anyons whem he
believes has net complied with the statute, TIf the person who is in
vioclation of the statute does not then cemply, the Secretary of State
reports the matter te the attorney general, who may institute a criminal
action against the person, Floriﬁa8 permite any person who iz aggrieved or
is believed to ba sggrieved by the fallure of ennther to file a certificate
a8 required, to file an information to enforce the state's criminal senotion
againgt the perssn whe has not complied,

A few states permit some persen or offieial to collect a forfeiture
from & parson who has failed to comply with their statute. North Carslina
provides in N,C, Gen. Stat. § 66-71 that:

Any person, partner or corporation failing to file the
certificate as required by this article--

* * * * *

(2) Shall be liable in the amount of fifty dollars
($50.00) to any person demanding that such certificate be
filed if he falls to file the certificate within seven days
after such demand. BSuch penalty may be collected in a civil
action therefor,

This provision is similar to that proposed in the Alternative Tentative
9
Recommendation, Delaware provides that an unincorporated association of

2.



persons who does not file a certificate as required "shall forfeit and
pay $500 to any person who sues for the same." The section does not
epply to partnerships and there is no reguirement that a damand of
corpliance be made prior to suing to collect the forfeiture, Vbrmontlo
permits its Commissioner of Taxes to collect a Torfeiture of ten dollers

in a tort action against any person who has failed to comply with its

fictitious name ststute.
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EXHIBIT XV - FOOTNOTES

ALA. CODE, Tit. 14, § 230; ARK, STAT. ANN, § 70-L05; CONN, GEN, STAT.
REV. § 35-1; DEL, CODE AMN., Tit. 6, § 3106; ILL. ANN, STAT,, Ch. 96,
§ 8 (SMITH-HURD 1958); TND, ANN. STAT, § 50-203; IOWA CODE § S5W7.4-
547.5; LA, REV, STAT, § 51:284; ME, REV, STAT, AWN,, Tit. 31, § 5:

MASS. GEN, LAWS ANN., Ch, 110, § 5; MO. BEV, STAT, § 417.230; NEB.

REV. STAT. § B7-206; N.H. REV, STAT, ANN. § 349.9; W.J, REV, STAT,
§ 56:1-4; N.Y. PEN. CODE § 440; N.C. GEN. STAT. § 66-71; R.I. GEN. LAVS

AWK, § 6-1-b4; S.C, CODE AWM, § 48-4; TEX, PEN, CODE ANN, § 1070; W, VA,
CODE ANN, § 4658.

COLO. REV, STAT, ANN. § 141-2-2; FLA. STAT. § 865.09(5); IDAHO CODE ANN,
§§ 53-506 to 53-507; NEV. REV, STAT, §§ 602.070, 602,090; ORE, REV,
STAT, § 648.090, 648.990; PA, STAT. AMN,, Tit. 54, §§ 28.k, 28,12-
28.13; 5,D. CODE §§ 149.0802, 495.9901; UTAH CODE ANN, § 42-2.10; Va,
CODE ANN, §§ 50-77 to 50-78, 59-175 to 59-175.

FLA., STAT. § 865.09(5).

ARTZ, REV. STAT, ANN, § 29-102(a); MINN., STAT, § 333.06; MONT, REV,
CODE ANN, § 3-5602; N,D. CENT, CODE § 45-11-Ol; VI, STAT. ANN., Tit.
11, § 1634; WASH. REV. CODE § 19.80.040,

GA. CODE ANN. § 106-303.

MINN, STAT. § 333.06.

N.H. REV, STAT, ANN. § 349:7.

FLA, STAT, § 865.09(5).

DEL. CODE ANN., Tit. 6, § 3104,

VT, STAT, ANN,, Tit. 11, § 1629.



()

Memo 66-13A
EXHIBIT XVI

FILING REQUIREMENTS IN THE FICTITIOUS NAME STATUTES OF OTHER STATES

The predominant rule sdopted in other siates is to require trat &
fictitioues name certificate be filed in each county where buslness is to

1
be transacted.

A mumber of other state52 have adopted a rule simiisr to the (ali-
fornia rule and require that the certificate be filed in the eounty or
town of the firm's principal place of business.

Another group of states3 require & central state filing with the §
Secretary of State or Corporastions Commiseioner. Pennsylvaniau requires j
filing both with the Secretazy'qf State and with the prothonotary in
the county of the principal place of business. New Jersey reqhires
the fiiing of a certificate with the county clerk in the county vwhere
such business is transacted and a duplicate thereof with the Secretary
of State.

Although in a few other states filing would be either in the county
or town of the prineipal place of bueiness or in each county or town
where business is to be transacted, it is not entirelygclear wvhat inter-
pretation is to be given to their filing requirements. Probably the
statutes would be interpreted to mean that the filing i1s to be made in the
county or town of the principal place of business.

Oregon7 has & unique statute which requires filing with the Corpora-
tions Commissioner who then sends & copy of the certificate to the county
clerk of each county in which the registrant kas indiceted an intent to do

business.
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EXHIBIT XVI - FOCINOTES

ALA. CODE, Tit. 1h, § 230; ARK. STAT. ANN. § 70-401; DEL. CODE ANN.,
™t. 6, § 3101; IDAHO CODE ANN. § 53-501; IND. ANN., STAT. § 50-201;
KY. REV. STAT. § 365.010(1); LA. REV. STAT. § 51:281; MINN, STAT.

§ 333.01; NEV. REV, STAT. § 607.010; N.Y. PEN. 1AW § bLO; N.C. GEN. STAT.
§ 66-68; S.D. CODE § 49.0801; TEX. REV. CIV. STAT. § 5924; WASH. REV.
CODE § 19.08.010; W. VA, CODE ANN. § 4655. See also MASS, GEN. LAWS
ANN., Ch. 110, 8 5 (every city or town where an office of any such
person or partnership may be situated).

FLA. STAT. § 865.09(3); GA. CODE ANN, § 106-301; MONT, REV. COLE
ANN. § 63-601; N.D. CENT. CODE § 45-11-01; S.C. CODE ANN, § 48-1;

VT, STAT. ANN., Tit. 11, § 1621 (town wherein principal place of
tusiness 1s located).

MO. REV, STAT. § 417.200; NEB. REV. STAT. § 87-202; N.H. REV. STAT.
ANN. § 349:1; UTAH CODE ANN. § 42-2-5. See also VI. STAT. ANR,, Tit.
11, § 1621 {Commissioner of Taxes in addition to every city or town
vhere an office is situated).

PA. STAT. ANN., Tit. 5k, § 28.1.

N.J. REV. STAT. § 56:1-1.

ARIZ. REV, STAT. ANN. § 29-102 {"county recorder of the county in
which the place of business is located"); COLO. REV. STAT. ANN. .

§ 141-2-1 ("clerk and recorder of the county of the residence of and
in which such business or trade 1s carried on"); CONN. GEN. STAT. REV.
§. 35-1 {"office of the town clerk in the town in which such business
1s or 18 to be conducted or transacted"); ILL. REV. STAT., Ch. 96,

§ 4 ("office of the county clerk of the county in which such person
or persons conduct or trsnsact or intend to conduct or transact such

business" ); IWA CODE § 547.1 {"county recorder of the county in




)

which the business is to be conducted"); ME. REV. STAT. ARN., Tit.
31, § 1 ("office of the clerk of the city or town in which the same
is to be carried on"); R.I. GEN., IAWS ANN, § 6-1-1 ("office of the
town or city clerk in the town or city in which such person or
persons conduct or transact, or intend to conduct or transact, such
business"); VA, CODE ANN: §§ 50-75, 59-169 ("office of the clerk
of the court in which deeds are recorded in the county or corpora-
tion wherein the business is to be conducted").

ORE: REV. STAT. §§ 648.010, 648.045.
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EXHIBIT XVII

In order to make the Fictitious Name Statute more effective and,
at the same time, reduce the expense of compliance, the Commission mekes
the following recommendations:

). 'The Fictiticus Keme Statute should te smended to ineldpde & provision
whereby any interested person could compel a person transacting bueiness
in a fictitious name to comply with the Fictitiocus Name Statute. This
can be accomplished by permitting any person to serve a demand that a
person or partner transacting business in a filctitious name comply with
the Fictitiocus Name Statute. Failure to file the fictitious name certificate
with the county clerk within 10 days after service of the demand shcould
result in a forfeiture of fifty deollars and all damages which the person serv-
ing the demgnd may sustaln by reason of the fallure to comply with the
statute, wvhich forfelture and damages should be recoverable in a clvil
action. This sanction is based on Code of Civll Procedure Seetion 1892
which provides a somewhat similar sanction when a witness discbeys & subpoensa.

2. The publication requirement of the Fictitious Name Statute should
be eliminated, Of 37 states having fictitious name statutes, only 7
(including California) require publication. Publication is burdensome
and expensive, especially for large partnerships and those unincorporated
associations whick are treated as partnerships for the purpose of determin-
ing liability. This is particularly true with respect te the requirement
that & new certlficate be published once a week for four successlve weeks
on each change in the memberships of the organization. Moreover, where

the certificate was not filed and published, a large partnership wilth a

-1-




Tluctuating membership apparently would be required, as a condition to
raintaining an action, to file and publish a series of certificstes
reflecting each change in membership during the pericd covered by the
transaction upon which the action is based. Since the fictitious name
certificate must be filed with the county clerk and meinptained by him in
8 fictitlious name register, no purpose is served by the publication
requirement that can justify the expense of publication.

3. The Fictitious Neme Statute should be revised to provide a
procedure thet will permit the county clerks to destroy obsolete certificates
relating to firms that have ceased business. The Commiselon is advised
that the offices of the county clerks contain thousands of certificates
for firms no longer in existence. It is a waste of public funde to meintain
these obsolete records. Moreover, it is confusing to the public, particularly
in determining whether a proposed name should he adopted for a new business.

Specifically, the Commission recommends that a fictitious name
certificate expire at the end of five years following the first day of
Jamiary next after the filing of a certificate of fietitious name with
the county clerk unless a renewal certificate is filed with the county
clerk prior to the date of explration. This recommendation is based on
Assembly Bill No. 1043 of the 1965 Regular Session. This bill was proposed

by the County Clerk's Association of Californis,

P




