#63 2/9/65 -
Memorandum 66-1%
Subjeots Study 63(L) - Evidence Code

You will recell that the Commission directed the staff to send ¢he
letters of Mr. Justice Kaus and the staff memorands relating to Ssctien 403
of the Evidence Code to our research consultants and to other gvidence law
teachers for their comments and suggestions, Almost two monthe ago, we
sent this materinl to Professor Degnan, Professor Chadbourn, and %@ all
evidence teachers in California,

In response to this distribution, we received five letters. The latters
are attached and are from Professors Chadbourn, Degnan, Sherry, Hermle
(tniveraity of San Diego School of Law), and llarnc (llastings College of
Law), All five state that no change should be made in Evidence Code Section
403. (It should be noted, however, that Professor Hlermls and Professor llarno
apparently do net have a very good understanding of the Evidence Code. Also,
the first portien of Professor Degnan's letter discusses matters not pertinent
to this problem.) Unless we receive some additional letters that support
the view of M. Justice Kaus, we do not plan to bring this matter up fox
discussion again,

Two additional matters should be uentisped in oonnsetism with these
lettors:

1, Frefassor Chadbourn objects to eur propossd revision of subdivisien
{c) of Seation 403 (contained in sur tentative recommendatien whieh we have
distributed for comments). We will take up his objectien whea we sonsider
the other commants en the tentative preccumendation, prebably st the August

1966 meeting,




2. Professor llermle indicates in his letter that he believes that whe:.
a confession 1s offered and the question is whether the accused has been
warned of his constitutional rights, the guestion would be one that uliimatelr
show'd be decided by the jury. This is not correct and I have advised
Professor llermle that my personal opinion is that auch a decision is to be
made by the Judge after hearing all of the evidence on both sides and that the
issue of admissibility is not to be submitted to the jury. The accused can,
of course, submit evidence to the jury on the weight to be given to the

confession, My opinion is supported by the recent decision of Pecple v. Mcles,

230 A.C.A. 249, 253, footnote 2.

The primary reason why we have prepared this memorandwum for the February
nzeting is to provide the Commiasicon with an opportunity to dlacuss the
California Law Review Student Hote on the Evidence Code scheme for dealing
with presumptiona (53 CAL, L. REV.1439). The Chairman has sent esch of you
a copy of this excellent note. Please bring that copy to the meeting so that
you will have it available when we discuss this matter.

The note is concerned with the Evidence Code provialons regarding
rebuttable presumptions in civil cases. We indicate below the matters that
are considered in the note and might be discussed at the February mseting.

1. The presumption-is-evidence goctrine, This doctrine is discussed o

pages lh72-ﬂ487, and the writer concludes that the Evidence Code made an
important and highly desirable change in eliminating the presumption.is-evicznce
doctrine. So far as jury instructions are concerned, he sees no preblems
arising Lecause of the elimination of the doctrine. Ilowever, the writer
guggests that the law relating to peremptory rulings against the party
ra2lying on a presumption should have been clarified in the Evidence Code.
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The Evidence Code does not specify whet circumstances justify granting
reremptory rulings against the party relying on a presumption, This is
tecause we did not atiempt to cover the matter of nonsuit or directed verdicts
in the Evidence Code.

The writer concludes that the law is clear on Thayer (burden of producing
evidence) presumptions. Ilowever, he states that the law under the Evidence
Code on Morgen (burden of proof) presumptions is not clear. See the discussion
on pages 1WTh-1LEQ especinlly pages 1477-1479, Ile suggests that the Evidence
Code should have clarified the law in this respect.

The staff does not belisve we should insert in the Evidence Code any
provisions relating to the conditions under which & nonsuit or directed verdict
may be granted. Ilowever, if the Commission wishes to draft legislation on
*his matter, the staff suggests that the Commission examine pages 1L77-1479
of the law review note and pages 1065-1070 of the Commission's research study
on Burden of Producing Evidence, Burden of Proof, and Presumptions {ccpy
attached). The staff has some difficulty in understanding the analysis in
the law review note on this matter, We find the analysis of Professor
Chadbourn much clearer,

If the Coomission decides to include some provision on directed verdicts
and nonsuits in the statutes, the staff believes that we should include the
substance of the following rule: Where the party ageinst whom a presumption
affecting the burden of proof operates requests that the court direct a verdict
in his favor or that his opponent be nonsuited, the court shall grant such
motion only if, after considering all the evidence produced by the parties
on the issue, the court determines that no reasonable person could conclude

that the presumed fact exists.




2. Are two kinds of presumptions necessary? The writer coneludes that

two types of presumptions are not necessary and that the division of presumptions
into classes has created serious administrative difficulties. Ile suggests that
ell presumptiona be classified as presumptions affecting the burden of
persuesion (Morgan presumptions) as distinguished from presumptions that only
shift the burden of producing evidence. For his discussion, see pages
1450-1472,

We belleve that the Evidence Code is scund in that it provides two
types of presumptions and permits a partieulsr presumption to be given such
effect as is appropriate for that type of presumption, In fact, the Evidence
Code would still be in the process of formulation were it not for this
sclution which enabled us to develop a scheme that everyone could accept,
both those taking the Morgan view and those taking the Thayer view,

One reason for cur creation of two types of presumptions was the fact
thet It was not possible to eliminate various presumptions in existing law
that scame of the members of the C-ommission did not consider appropriate as
presumptions. Giving these presumptions a Thayer effect permitted us to
reach an agreement on the statute,

3. I8 the Evidence Code scheme for classifying presumptions adequate?

The writer discusses the classification scheme provided by the Evidence Code
at pages 1443-1450. Ile concludes that it will not be easy for the judges to
elassify presumptions, especielly since they must often classify a presumption
in the heat of a trial.

Under Evidence Code Sections 603 and 605, the test is whether & presumptiom
was created to implement no public policy other than to facilitate the deter-
mination of the particular action in which the preaumption is applied. The
writer, we believe, demonstrates that this test is not clear enough to permit

the easy claasification of some presumptions,




You will recall that at one time the Commission considered . * .4
a test that would have permitted the classificaticn of presumptions on the
basis of the factors listed in footnote 97 on page 1459, but this test was
rejected because it provided too vague a standard,

Although the test provided by the Evidence Code can perhsps be improvecd,
we believe that no test can be provided which will permit the classification
of all presumptions without the necessity of having the c¢lassification
accomplished by the California Supreme Court in at least some cases. To
minimize this problem, which we agree is a real one, we suggest that the
Commission consider undertaking to draft legislation to classify all the
statutory presumptions we can discover., You will recall that, st cne time,
ve did undertake to draft such legislatlion but we dropped the project when
the other demands on our time made i1t impossible to complete the.project. We
believe that such an approach is the only one that will provide for the sure
resolution of the doubt that exists as to the proper classification of
presumptions that are not contained in the Evidence Code. Such a project
would, of course, be a substantial undertaking, but we could perhaps draft ¢
substantial bill in time for the 1967 legislative session if that is the
Cormisgsion's desire. DPerhaps any presumption that causes controversy coul.”
be dropped from the bill and the clagsification of such presumption could be
left to the courts, Moreover, in drafting such a bill, we could rephrase
some presumptions so that they would be statements as to which party has the
burden of proof rather than presumptions. This would be desirable in the
case of presumptions that relate to what are egsentially matters of defensge
in criminal actions.

We belleve that undertaking to draft such a bill is a much bhetter

procedure than abendoning ocur dual system of presumptions. Cne reason the
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Evidence Code was enacted, I believe, is that there was no controversy over
our presumption scheme, To adopt elther the Morgan or the Thayer view would
regult in having the advocates of each view srgue its merits before thas
appropriate legislative ccmmittees,

After such a bill has been drafted, it might be possible to develep a
better test for the classification of presumptions that have not besen
classified by the bill.

L, The Section 667 presumption, Evidence Code Section 667 creates a

pregumption affecting the burden of proof. The section reads:

667. A person not heard from in seven years is
presumed to be dead.

Footnote 34 in the law review note indicates that the writer apparently
believes that the presumption provided by Section 667 should apply enity in
case of an "unexplained" absence for seven years, The presumption is taken
without change from Code of Civil Procedure Section 1963, To adopt the view
of the author of the note, the following sentence might be added to Section 667;

This presumption does not arise if the person at the time he

was last known to be alive was a fugitive from justice or because

of other ressgons it would be improbsble that he would have been

heard from even if alive.
We do not recommend this addition. Under our present code provision, the
plaintiff is entitled to go to the jury on the izsue upon showing that the
person has not heen heard from in seven years. The evidence that the persen
was a fugitive from justice at the time of his disappearance is evidence from
which the jury may infer thet the persen is alive, Since it is very difficult
to prove that a miszing person 1s dead, the staff believes tlat the preswmptioen
should arise upon a showing that the person has not bheen heard {rem for seven
years, that the burden of persuasion should then shift to the other party,

that he should then be permitted to introduce evidence from which the trier of
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faet could infer that the person is alive, and that the frier of fact should
then decide the matter, giving a decision for the party against whom the
presumption operates if the trier of fact concludes that it is mere probable
than not that the person is alive.

5. Mentioning presumptions to the jury. The writer approves the Evidence

Code scheme on this, Sees pages 1487-1488,

6. Clear and convincing preof. The wriier suggests that the court be

required to direct a verdict against a party who has the burden of procf of a
fact by clear and convineing proof but fails to produce enough evidence to
support a finding of that fact by clear and cenvincing proof. See pages
1488-1489, We did not attempt to deal with instructions on burden ef preef

in such detail in the Evidence Code. Moreover, the suthor recormends a

change in existing law that goes to dlrected verdicts generally, net just

to directed verdicts in cases Invelving presumptions,  If we undertake to

draft provisions on directed verdicits, we should alse consider other degrees

of proof, such as "proof beayond a reasensble doubt,” "proof gufficient to create
a reasonable doﬁbt."

7. Conflicting presumtions, The writer suggestz that the Evidence

Code should contain a provision on conflicting presumptions, See pages
14851400, The Commission concluded that such a provision was unnecessary.
We eliminated some of the presumptions that resulted in a circumstiance where
conflicting presumptions were possible by providing that the presumptions
relating to due care,-sanity, and guilt of crime or wrongdsing were rules
affecting the burden of proof rather than presumptions. It is difficult

to conceive of a case where there can be conflicting presumptions under the
Evidence Code; and, if such a case arises, it would appear te be better to
pernit the court to resolve it in light of the circumstances of the particular
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case rather than to attempt to formulate a general rule to desl with the
problem,

8. Prima facie evidence. Although the writer concludes that we have

clarified the law relating to prima facie evidence, he believes that we
should further clarify those particular stetutory provisiens that are
designed to provide for the admisaion of hearsay evidence rather than to
create 2 presumption. We did exactly that in the Evidence Code. If wa
undertake to classify the various statutory presumptions, we can revise

those provisions that are designed merely to malkte hearsay evidence admissible
to phrage them as hearsay exceptions., We doubt whether a general provision
in the Evidence Code would clarify the matter,

9. Nongtatutory presunptionsg, The writer approves our recognition

of the existence of nonstatutory presumptions and suggests ne revisions
in comnnection with this matter.

Regpectfully submitted,

John II. DeMoully
Executive Secretary




Eats School of PBarbark Tniversity

Cambrivge 38, Mass,
Decermber 30, 1965

Joseph B, Harvey, Esquire
Assistant Execntive Secretary
California Isw Reviglon Commigsslon
Roou 30, Crothers Hall

Stanford University

Stanford, California $4305

Dear doe:

I have been delayed in finding an opportunity fto
study the material you sent me on November 26, How=-
ever, I have now read the varlous letters and menmos,
and should 1llke to make a few comments.

First, let me say, of and concerning Joe Ball's
letter of October 25, that it seems to me that Joe
rejects the bagic idea which underlies 39§ 403 and 405
of the Evidence {ode, namely that sowe preliminary
questions are for the jury, whereas others (including
the credlibility of witnesses who testify concerning
them)} are for the court. Since I approve of the Code
provisions, I, of course, disagree with Joe's view.
T™hat view, I may =244, is not in accord with the tra-
ditional law on the subject (see MeCormick, Evidence
§ 53}, Moreover, various policy considerations mili-
tate against it (ibid).

As to the questions ralsed by Judge Kaus, let

ne, for convenience, tle my comments to Case # 8 ,
page 8, # 63(1) Memorandum 65-68 11/12/65. The case
pregents a competency problem under the hearsay ex-
ception for adwissions. HNo relevancy problem arises.
Under Code § 403 ultimate resclution of the preliminary
uestion is committed to the jury. NWevertheless, undsr

405 1n competency problems involving other hearsay
exceptions, resolution of the preliminary questions
1s committed to the judge. The central question is
therefore whether there ls good reason for such
different treatment. I believe that the answer to this
guestion should invelve not so much considerations of
doctrinal symmetry as practlical factors, In other
words, the deslideratum should be to construct s system
at the trial level which 1s simple, understandable,



Joseph B, Harvey, Esguire - P December 30, 1965

workable, and, of gourse, falr to the parties., Judged
in these terms, I think the Comnission's dellberate
decision to make matters covered by § 403(a)(3) and (4)
jury guestions iz a wise declision, though, of course,

I must conceds that some doctrinal asymumetry is involved.

You will excuse me, I hope, for discussing this in
such a conclusory (if not, pontifical) manner. More
simply, what I'm trylng to say is that I agree with
memo 65«68, excepi zs I'm now about to state,

It seems to me that § 403{c)(1} and § 403 (e){(2)
are dealing with such different wmatters that, whereas
"on reguest ahall” should be eliminated from (1),
"ehall? in (2) should rvemsin as is, My thought is that
(2} is just a special instance of the general power
of the Judge to direct a verdicet or finding when rea-
sonable ninds cannot differ, and it seews to me that
this should be a matter of duity rather than dlscretion..
(1) is, of course, a different kind of animal.

Very best wishes to you, the staff and members of
the Commlssion.

Sincerely yours,
v - \ B
\\t Vf-f"j"]:"i

James H. Chadbourn
, Professor of law

JHC trwar
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February 4, 1966

Mr. Jogeph Harvey

Californie Law Revision
Commission

30 Crothers Hell

Stanford University

Stanford, Celifornis

Dear Joe:

I have delayed answering your letter of January 18th because I
simply could not find sufficient time to give it the consideration it
deserves., As yowr letter and the sccompanying documents demonstrate,
it is an uncommonly hard question on which men may readily differ in
Judgment. I will attempt to sketch out for you my thought on the
correct anelysis of the problem.

The first point thet I must make is that some of the dlscussion
about privilege and the case of Jackson v. Dermo is not directly rele-
vant. That is because in privilege law we are not concerned with
credibility as the ultimate gquestions; indeed, ve always assume that
the answer to a question involving privileze would be relevant and
might, at least, be found believable, The vitimate guestion is protec-
tion of & legislatively declared policy that secrecy, in given circum-
stances, is more important than truth. It is for this reasson that we
sllow the factual guestions which determine whether the privilege exists
to be decided by the jJudge and the judge alone, even when he is required
to resolve the question sclely upon an appreisal of the credibility of
testimony.

Jackson v. Denno situations illustrazte how these two problems can
blend into what seems like one. As is now clear, involuntary confessions
are excluded for two distincet reasons: one 1s that we want to discouwrage
application of pressure to obtain such statements, without regard to the
truth or falsity of the statement, and the other is thet involuntary
statements are guite likely to be less reliable than those voluntarily
made. BSo we are posing two separate guestions which, unfortunately,; sound
very much alike. One is addressed to the judge, who must find vhethex:
the confession was "voluntsry.” I he finds that it was not, resolving
the probsbly contradictory evidence on whether coercion was applied, he
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must exciude. This iz not so much a rule agalnst passing the buck ag it

is & requirement that the judges find the factc when dealing with a rde
which has as its purpose zomsthing other then sssurance of truth, which
the rule against police coercion is. The other gugstion, which will be
pat to the jury on virtually the zsame evidence; does perhaps sound the

same a5 the one decided by the Judge. It is nob, however; the hwry
dacides whether the confession i reliabls and credible, and it properly
hears and sppraises Tor Thes purpose, the very same testimony the Judge
hes slreedy passed upon. Just as the judge was not passing the buck when
he aliowed the jury to hesr the same evidence of coercion, which he rejected
in sllowing the confession if, the jury is not "second-guessing’ the judge
if it decides to the contrary and disbelisves the confession. It is simply
deciding, on the rosponsivility entrusted by law to it, a guestion which

is uniguely jury in character.

The policy behind hearsay is almost totally one promoting credibility.
It is therefore inevitable that the jury role will be lerger and the role
of the judge relatively less. I think that subsections 403(e){3) and (%)
appropriately recognize this difference. Once the Judge has made the
threshold determination that ressonable men could bhelieve the evidence
offered, and from it find the disputed fact, he has peformed his function.
Beyond that point, the jury role of assessing credibility is controlling.
To allow the judge to say that {to use your example) although ressonabie
men could believe the deed to be genuine subsection (a){3) or that the
acknowledgment of fault emdfated from the defendant, but the jury will
not be allowed to find because, on conflicting testimony, the judge does
not in fact believe it, is to deny the jury its traditional domain of
credibility.

Judge Kaus rightly observes that in some cases, such as the admission
example, there is = danger that the Jjury will ignore the instruction and
the protecting effect of the hearsay rule will be evaded. That is, the
Jury mey conclude that if somebody egaid the Ford went through the red
light, it probably &id, and the Jury may give effect to the statament
even if it should, in its deliverations, conclude that it was nmot the
defendant who uttered the statement. In many cases thie 1s not & prob-
lem; often a statement will be provative only if it can be attributed to
8 certain person. But there are encugh, and your example is one of then,
vhere a statement mey have some probative value even when it cannot surely
be attributed to a declarant who aqualifles under some hearssy exception--
he 1s a party, or the statement is ageinst nis interest, or he wes in a
state of excitement, or the like. This real problem is one which we
traditionslly attempt to comtrol by instructions, not by exclusions.

You will observe that some other guestions about hearssy are tradi-~
tionally declded by the judge~-is the declarant s party, was the state-
ment against his interest vwhen mede, or was he then in a state of
excltement? 70 some extent these are guestions of law, appropriate for
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the judge rather than for the jury. To the extent that they sre factual,
they may involve circumetances--cases often determine whether a declarant
was excited by ssking whether an sverage perzon would have been excited
by the circumstances. DBut sometimes the determing fector will be purely
factusl. The important snd pervasive distinetion, I think, is between
those factorz which bear upon the credibility of the declarant and those
which lmvolve jury appraisal of testimony of a witness now on the stand,
under ocath and subject to cross~examination. If the witness says, L
heard him [indicating defendant] say that he went througn the red light,”
wve have a pure jury guestion of credibility of g witness. To prove the
exlstence of g state of excltement iz another matter; the jJurors do not
see the declarant, and usually he was not then under ovath or subject to
croge-exsmination. To me, this not only warrants but cells for the
distinction drawn by § 403 and § LOS.

In conclusion, I admit that my final remark sbove is more applica-
tion of judgment than cold znslysis. To have analyzed the gquestion
correctdy does not point unerringly to the correct snswer in a matter as
complicated ag thic. I conceds Judge Kaust criticism that treating the
same question in two different ways invites confusion in the courtroom.
I have already indicated thst the danger that the jury will ignore the
instruction and give weight to the evidence even if 1t does not mske the
requisite finding is real, not imaginery. On the other hand, Joe Ball's
letter is not wrong in any sense that he misses the point; he sees the

int quite clearly and spesks persuasively. I camnot mske the case here
although I can in privilege cases) that the function of determing the
existence of foundation for s given hearssy exception is ideslly for the
Judge rather than for the juwry. T canassert that our traditions and our
case lav distinguish between those factual questions which bear upon the
relighility of an in court statement.

I have begen discussing this as a Jjudge-jury guestion, which it ie.
T dontt think it iz the kind of allocation that can be answered by look-
ing to the constitudion or to existing case law, although I do think your
comments support the existing Code provisions. It is & guestion of judgment,
within the range on which judgrments may reascnebly differ.

Sincerely,

Ronan E. Degnan
Frofessor of Law

RED:ma

ccr  Judge Otto Xaus
Mr. Joseph Ball
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January 21, 1966

Jchn H. DeMoully, Esq.

Executive Secretary, GCalifornia Law
Revision Commission

Room 30, Crothers Hall

Stanford University

Stanford, California

Dear John:

I have read and studied your letter together with the letters

of Mr. Justice Kaus and the staff memoranda relating to Section 403

C of the Evidence Code, In my judgment, the Commission's resolution
of the issue raised by Mr. Justice Kaus is the onlv proper one,. I find
it somewhat difficult to define the principle upon which he bases his
contentions but he appears to envision a role for the judge with respect
to what may very well be substantive issues to such an extent that the
function of the jury may become a very subordinate one indeed.

The Commission's position, of course, accords with
McCormick's view that authenticity of a writing or statement is a
matter of relevance and not a question of the application of a tech-~
nical rule of evidence. In such a case the issue seems clearly to
be one for resolution by the jury. The Harvey memorandum No. 65-68
makes a most convincing case for the practicality of the Commission's
proposal in emphasizing that the trial judge need oniy bear in mind
that Section 403 is important only in questions of authenticity.

If you have not encountered it, Judge Merriil's trea.tment of ?.
the problem in a conspiracy case acoords with the Commission's ]
posgition, See Carbo v, U,8., 341 P.24 718, 735 (9th Cir, 1963},

- Cordially yours,

C L3

Arthur H. Sherry
Professor of Law
and Criminciogy

AHS:deb
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FACULTY

Mr. Johr H. DeMoully

Executive Secretary

California Law Revision CORmission
Room 30, Crothers Hall

Stanfeord University

Stanford, Califcrnia 24304

Dear Mr. DeMoully:

In your letter of January 17, 1266 you reguest my views on
the rules prescribed by subdivisions {(a} (3) and (a)} {4} of
ridence Code Section 403 -

In my opinion no revision in Section 403 of the Evidence Code
should be made. In zupport of my opinion, I do not consider

it essential to enter intc a discussion of the pros and cone as
to what preliminary factsz should be decided by the judge exclus-
ively ard what facts he should leave for the final determination
of the jury, because I consider the positiocn taken by the Staff
in Memocrandum £5~68 sets forth nw conclusions on the subject.

I have thorcughly read several timss the arguments set forth

in Justice Kaus' letie Staff's answer thereto. 1

feel that I could add substance o the natters dis-~
cussed in both Stafi i your letter,

One of wy former students informs me that ithe point as to the
final determination of tho scouved being informed of his rights
under the Dorado dsacizion has he

Superior Court. I have read of sush question being raised
in the Advance Califarnis hReposris. Undey the BEvidence Code,

it would appear that if the guestion ralsed is one of authen-~
tication, that is, a dispute as to whether or not the accused
was warned of his rights, it 1s a 403 guestion. If the accused
produces sufficient eviderce to sustairn a finding that . wWad
nct warned, the gusstion goes to the jury. ;

raiged in the San Diego

FES

Thank wvou for the opportunity to express my views on this
matter. : vSL

LDH/r1 Lec b, Haermle
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January 25, 1964

Mr. John H. Deloully
Executive Secretary,
Californis Law Revies Dommission
RBoom 30, Lrothers Hall
Stanford University
Stanford, Californiz

Dear Mr. DeMouily:

I have your letver of Janvary 17 and have struggled with the materials
you enclosed. I have come to the conclusicn that the differencas hetween
the Commissiongs's viaws, at stated in the Evidence Code and in the comments,
and the wiews ofF Justicze Kaus are, in the main, diffarences one fiads in the
reported decisions in this eraa of the Tow,.

gre in accerd in starting from the
reliminary fac; hearing on the

ter that infiial stage Justice Xaus
£ tode.  In & substantiasl measure the
stive powars and fonctions of the couwrt and

The Lommission asd Jusui
preamise that the ceurt determi
authenticity of profferaed evi
exnresses differencaes with the
differences arise over the rel
the jury.

-3
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The hroad Qu&¢?§0ﬁ is which wiew is o be preferred in edvancing the
clarrty and integrity of rhe law of evidencs. My inslination i to support
the view that the court should have the power to degide this prazliainary
fact with finality. [ am inciined o g5 & step further and approve a rule
similar te the one set out in the Unifors Rules of fvidancs, Rules 8 and 19,
and particulariy Hule B, which places ths responsibiiity on the court to parg
on the preliminary guestion of the admissibiiity of svidenze. You will note,
though, the Tast sentence of Rule B, which pravides:

HBut this rute shall not be construed to limit the right of a
party 1o introduce Gefore the jury evidence relevant ¢
weight or credibility.”

0

When the preiiminary Fact guastion on wiizh the admissibifity of the
evidence rests 73 Tikewise an ultimate disputed Fact issue, wa are confronted
with a complicatad probies. Justics Raus has some suppert for his view. See,
for example, Matz v. United States, 158 F. Zd. 190. I believe Ruie 405 of
the Evidence Code establishes a more acceptable procedure.
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My only question is whelhee L2 incinded., As I
view thisz pracedure, when the sxistance of & pralisninary fagt is dis-
puted the court will ipgicate who fas the burden of producing evidence
and who has the burdens of groof. The court, av indicated in {a) will
then determine the exiztence or nonexistence of the preliminary fact
and decide for or agaiast the proffared evidence. If the court admits
the proffered evidence, it shoeid mot permit the opponent to raise a
prefiminary disputs an the proponents evidence, but shouid pearmit the
party offering the evidanse 1o produce svidence to support a verdict on
the preliminary Tact issue, and svidence to support the conditionalily
relevant fact. The burder of going forward with the evidence would then
shift to the opponeat, who would bring in the disputing evidenca., Thus
the dispute will ia the 2nd he for the jury, &nd ot the court to resplve,

3
A

I have given you my wviews. My conclusion is that Evidence {ode stands
in no need of change. The Lode, in my opinion 1% an ocutstanding achievement
in iaw Tmprovessnt.

Sincerety yours,

P
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TERTATIVE RECOMMENDATICH
of the
CALTFCRITTA LAW EEVISION COMMISSION
relating to

REVISION OF THE EVIDENCE CCDE

In 1965, upon the recommendation of the Law Revision Commission, the
Legislature enacted a new California Evidence Code., The effective date of the
new code was postponed until January 1967 to give lawyers and judges an
opportunity to become familiar with i1ts provisions before they were required
to apply them,

The Commission contemplated that,as lawyers and judges became familiar
with the provisions of the Evidence Code, they would find some of its pro-
vigions in need of clarification or revision. The Commission has received
and considered a number of suggesticons relating to the Evidence Code. In
the light of this consideration,the Commission recommends the following
revisions of the Evidence Code:

1. Evidence Code Section L02(b) now permits a hearing on the admissibility
of a confession or admission in a criminal case to be held in the presence of
the jury if the defendant does not object. It has been suggested that, in the

light of the comsiderations identified in Jackson v. Denno, 378 U.S. 368 (1964),

the provisions of Section 402(b) may not adequately protect the rights of

the accused. To obviate this possibility, Section 402(®b) should be revised
to reguire the preliminary hearing on the admissibility of a confession or
admission in a criminal case to be held out of the presence of the jury unless
the defendant expressly walives his right to the out-of-court hearing and

such waiver is made a matter of record.
-1-




2. Evidence Code Section 403 anthorizes the judge to instruct the jury
to disregard conditionally admissible evidence unless it finds that the condi-
tion exists and requires the judge to give the instruction whenever he is
requested to do so by a party. In many situations, however, the jury's duty
to disregard conditionally admissible evidence is so clear that an
instruction to that effect is unwarranted. For example, if a party offers a
written admission purportedly signed by the adverse party and the adverse
party offers evidence that the document is a forgery, there is no reasonable
likelihood that the jury is going to consider the document as evidence of the
matters stated therein if it believes that the document is spurious.

Accordingly, Section h03 should be revised to eliminate the reguirement
that an instruction must be given. The section should permit the judge to
decide in esch case whether or not an instruction is warranted.

3. Evidence Code Section 413 codifies the provision of Article I, Section
13, of the California Constitution that permits the court and counsel to
comment upon a party's failure or refusal to deny or explain by his testimony

the evidence in the case against him. In Griffin v. California, 381 U.S8, 763

(1965), the United States Supreme Court held that such comment violates a
party's rights under the lith Amendment of the United States Constitution

when his failure or refusal to testify is in the exercise of his privilege to
refuse to testify against himself. The raticnale of the Griffin case may also
apply to Evidence Code Section 412, which states a rule that is similar to that
stated in Section %13,

In order that no one might be misled by the provisions of Sections 412
and 413, they should be modified to indicate that there is a constitutional
limitation on the rules they express. Conforming amendments should also be
made in Penal Code Sections 1093 and 1127,
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LY. The Evidence Code classifies rebuttable presumptions into two
categories and explains the manrer in which presumptions affect the fact-
finding process. See EVIDENCE CODE §§ H00-607. Although several specific
presumptions are listed and classified in the Evidence Code, the Evidence
Code does not codify most of the presumptions found in California law., It
contains only scme of the statutory presumptions that were formerly found
in the Code of Civil Procedure and a few cormon law presumptions that were
identifled closely with those statutory presumptions. As they arise in the
cases, other presumptions must be classified by the courts in accordance with
the classification scheme established by the code,

Thus, the Evidence Cods deoes not contzin any provisions specifically
mentionlig either the doctrine of res ipsa leoguitur or the presumption of
negligence that arises from proof of a violation of law. Because of the
frequency with which these rules arise in the cases, however, the Evidence
Code should deal explicitly with them in the manner recommended below.

5. Under existing California law, when the facts giving rise to the
doctrine of res ipsa logquitur have been established, a finding of negligence is
required unless the adverse party makes a requisite contrary showing. Burr

v, Sherwin Williams Co., 42 Cal.2d 682, 268 P.2d 1041 (1954). Under existing

California law, tco, the doctrine of res ipsa loguitur does not shift the

burden of proof. Hardin v. San Jose City Lines, Inc., 41 Cal.2d 432, 260 P.2d

63 (1953). Accordingly, under existing California law the doctrire of res ipsa
loquitur seems to function as an Evidence Code presumption affecting the
burden of producing evidence. See EVIDENCE CODE § 60h.

The cases considering res ipsa loguitur have stated, however, that the

doctrine requires the adverse party to come forward with evidence not merely
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sufficient to sustain a finding that he was not negligent but sufficient to

balance the inference of negligence. See, e,g., lardin v. San Jose City

Lines, Inc., 41 Cal.2d b32, 437, 260 P.2d 63 {1953). If such statements
merely mean that the trier of fact is to follow its usual procedure in
balancing conflicting evidence--i.e., the party with the burden of proof wins
on the issue if the inference of negligence arising from the evidence in his
favor preponderates in convincing force, but the adverse party wins if it
does not--then res ipsa loguitur in the California cases deoes indeed function
exactly like an Evidence Code presumption affecting the burden of producing
evidence, If such statements mean, however, that the trier of fact must in
some manner weigh the convincing force of the adverse party's evidence of

his freedom from negligence against the legal requirement that negligence be
found, then the doctrine of res ipsa loguitur represents a specific application
of the former rule ({repudiated by the Evidence Code) that a presumption is
"avidence"” to be weighed against the conflicting evidence. See the Comment
to EVIDENCE CODE § 600.

The doctrine of res ipsa loguitur, therefore, should be clasgified as a
presumption affecting the burden of producing evidence to elimimate any
uncertainties concerning the wanner in which it will function under the
Evidence Code. Such a classification will also eliminate any possible
vestiges of the "presumption is-evidence" doctrine that may now inhere in it.
The result will be thet, as under existing law, the finding of negligence is
required when the facis giving rise to the doctrine have been established unless
the adverse party comes forward with contrary evidence., If contrary evidence
is produced, the trier of fact will then be required to weigh the conflicting
evidence--deciding for the party relying on the doctrine if the inference of
negligence preponderates in convincing force, and deciding for the adverse

party if it does not. )




This classification accords with the purpcose of the doctrine, Like
other presumptions affecting the burden of producing evidence, it is based
on an underlying logical inference; and "evidence of the nonexistence of
the presumed fact is so much more readily available to the party against
whom the presumption operates that he is not permitted to argue that the
presumsd fact does not exist unless he is willing to produce such evidence.”
Comment to EVIDENCE CODE § 603.

6. Under existing law, a presumption of negligence arises from proof
of the viclation of a statute, ordinance, or regulation for which crimirnal

gsanctions are imposed. Alarid v. Vanier, 50 Cal.2d 617, 327 P.2d 897 (1958);

Tossman v. Newman, 37 Cal.2d 522, 233 P.2d 1 (1951), In addition to the

vioclation, the party relying on the presumption must show that he 1s one of
the class of persons for whose benefit the statute, ordinsnce, or ragulation
was adopted, that the accident was of the nature the enactment was designed
to prevent, and that the vioclation was the proximate cause of the damage or

injury. See Richards v. Stanley, 43 Cal.2d 60, 271 P.2d 23 {1954); HNunneley

v, Edgar Hotel, 36 Cal.2d 493, 225 P.2d 497 (1950).

Recent cases seem to indicate that the presumption is now treated as one
that affects the burden of proof. 1In the Alarid case, the court stated that
the correct test for determining whether the presumption has been overcome
"is whether the person who has violated a statute has sustained the burden
of showing that he did what might reasonably be expected of a person of
ordinary prudence, acting under similar circumstances, who desired to comply
with the law." 60 Cal.2d 617, 624, 327 P.2d 897 (1958). It has been held,
however, that the presumption does not shift the burden of proef to the adverse

party. Jolly v. Clemens, 28 Cal. App,2d 55, 82 P.2d 51 (1938).
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The presumpticn should te classified as a presumption affecting the
burden of proof in order to further the public policies expressed in the
various statutes, ordinances, and regulations to which it applies.

The presumption should alse be modified by the elimination of the
regquirement that the violation e subject to a criminal sanction. BSo long
as the court must find that the enactment was adcpted for the protection of
the person relying on the presusption and that the viclation was the
proximate cause of an accident of the nature that the enactment was designed
to prevent, there seems to be no purpose served by requiring the court to
find, in addition, a criminal sanction for the viclation. Frequently
noncriminal sanctions such as license revocation or suspenéion are far more
severe than misdemearor penalties. Although the California cases customarily
state that a criminal sanction for the violation is necessary, no case
has been found holding the presumption inapplicable because of the absence

of a criminal sanction. Cf. Clinkscales v. Carver, 22 Cal.2d T2, 136 p.2d

777 (1943).

7. Evidence Code Section 776 permits a party to call the employee of
an adverse party and examine that employee as 1f under cross-esxamination.
Essentially, this merely means that the examiner may use leading questions
in his examination (EVIDENCE CODE § 767), for the rule forbidding the impeach-
ment of one's own witness has not been continued in the Evidence Code
{EVIDENCE CODE § 785). 1If the erployer-party then chooses to cross-examine
the employee, the examination must be conducted as if it were a redirect
examination, i,e., the employer is ordinarily forbidden to use leading

guestions.
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Under Code of Civil Procedure Ssction 2055, which Section 776 has
superseded, the employeris examination of an emplovee examined by the adverse
party under iis provisions could be conducted like a cross-examination. As
8 general rule, this provision of Section 2055 was undesirable, for it
permitted an employer to lzad an employes-witness even though the interests
of the employer and employee were virtually identical. This provision of
Section 2055 was of some rmerit, however, in litigation between an employer
and an employee. An emplcyee-witress who is called to testify against the
employer bty a co-employee may often be in sympathy with his co-worker's
cause rather than his employer’s, In such a case, the employer should have
the right to ask the witness leading guestions to the same extent that any
pther party can cross-examine an adverse witness.

Accordingly, Section 776 should be arended to restore te an employer-
party the right to use leading questions in examining an employee-witness
who is called by a co-employee to testify under Section 776.

8. The lawyer-client, nhysician-patient, ard psychotherapist-patient
privileges all protect "information transmitted” between the parties.
EVIDENCE CODE §§ 952, 992, 1012, 1In addition, the physician-patient and
psychotherapist-patient privileges protect "information obtalned by an
examination of the patient.” EVIDENCE CODE §§% 992, 1012. It has been
suggested that the quoted language may not protect a professicnal opindion or
diagnosis that has been formed on the basis of the protected communications.
If these sections were construed to leave such copinions and diagnoses
unprotected, the privileges would be virtually destroyed, Therefore,
Sections 952, 992, and 1012 sheculd be amended to make it clear that such

opinions and diaghoses are protected by these privileges.




9. Section 1017 of the Evidence Code provides that the psychotherapist-
patient privilege is inaspplicable if the psychotherapist is appointed by
order of a court., As an exception to this general ruls, Section 1017
provides in effect that the privilege applies if the court appointment was
made upon request of the lawyer for the defendant in a eriminal case in order
to provide the lawyer with information needed to advise the defendant whether
to enter a plea based on insanity or to present a defense based on his
mental or emoticnal condition.

It should make no substaniive difference whether an insanity plea
was made before or after the request for appointment., If the defense of
insanity is presehied, there is no psychotherapist privilege, EVIDENCE CCDE
§ 1016. If the defense of insanity is not presented, the defendant is in
the same position that he would be in if no plea of insanity were ever made,
and he should hgve available to him any privileges that would have been
applicable if no such plea had been made. Accordingly, Section 1017 should
be amended 5o that the exception for a court-appointed psychotherapist is not
applicable where the appointment was made upon reguest of the lawyer for a
criminal defendant in order to provide the lawyer with informastion needed to
advise the defendant whether to withdraw a plea based on insanity.

10. Section 1201 provides for the admission of "multiple hearsay."

The section should be revised to clarify 1ts weaning.

The Commission's recormendations would be effectuated by the enactment

of the following measure:




(:: An act to amend Sections 402, L03, W12, Li3, 776, 952, 992, 1012, 1017, and

1203 3., and ©o 2dd szeotoins 1%, ChE, snd 350 o, the _vidence Code,

and €0 amend 3Secticns 1023 gnd 1127 of the Pensl Code, relating to evidence,

The people of the State of California do enact as follows:

EECTION 1. Section 402 of the Dvidence Code is amended to read:
Lop. (a) Uhen the existence of a preliminary fact is
disputed, its existence or necnexistence shall be determined as
provided in this article.
(b) The court may hear and determine the question of the
admissibility of evidence out of the presence or hesaring of the
Jury; but in a criminal action, the court shall hear and determine

the question of the admissibility of a confegsion or admission of the

defendant out of the presence of the jury #f-any-party-Bo-reguesss

unless the defendant expressly waives this requirement and his waiver is -

mnade a matter of record . -

{c) A ruling on the admissibility of evidence implies whatever
finding of fact is prereguisite thereteo; a separate or formal finding

i1s unnecessary unless reguirad by statute,

Comment. This amendment %o Section L02 1s designed to provide a
criminal defendant with more adequate protection against the possible
prejudice that may result from holding a hearing on the admissibility of a

confession c¢r admission in the presence of the jury. Cf. Jackson v. Derno,

378 U.5, 368 (1964).




SEC. 2. ©Section 403 of the Lvidence Ccde is emermled to read:

403. {a) The proponent of the proffered evidence has the
burden of producing evidence as to the existence of the preliminary
Tact, and the proffered evidence is inadmissible unless the court
finds that there is svidence sufficient to sustain a finding of the
existence of the preliminary fact, when:

(1) The relevance of the proffered evidence depends on the
existence of the preliminary fact;

(2) The preliminary fact is the personal knowledge of a witness
concerning the subject matiter of his testimony;

(3) The preliminary fact is the authenticity of a writing; or

(4) The proffered evidence is of a statement or other conduct
of a particular person and the preliminary fact is whether that person
made the statement or so conducted himself,

{b) Subject to Section 702, the court may admit conditionally
the proffered evidence under this section, subject to evidence of
the preliminary fact being supplied later in the course of the trial,

{c) If the court admits the proffered evidence under this section,
the court 2-{%} may ;-anrd-en-request-shalls; instruct the jury :

i}l To determine whether the preliminary fact exists and to
disregard the proffered evidence unless the jury finds that the
preliminary fact does exist.

{2) BShall-insswuet-the-jury To disregard the proffered evidence
if the court subsequently determines that a jury could not reasonably

find that the preliminary fact exists.
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Comment. In many cases the jury's duty to disregard conditionally
admissible evidence is so clear that an instruetion to this effect is
unnecessary, Therefore, subdivision (¢) has been amended to delete the
requirement that such an instruction be given, Under the zmended subdivision,
the court may refuse to gilve such an irstruction when it is unnecessary 4o do

80,




()

98C. 3. Secticn 412 of the Cwidence Code 15 arended to read:

b12. Subject to Section Wik, if weaker and less satisfactory

evidence is offered when it was within the power of the party to

preduce stronger and more satisifuctory-evidence, the evidence offered

should be viewed with distrust.

Ccrment. See the Comment to Section Lllh.

-10-
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SEC. U4, BSection 413 of the Evidence Code is asmended to read:

413, Subject to Section 414, in determining what inferences

to draw from the evidence or facts in the case against a party, the
trier of fact may consider, among other things, the party's failure
to explain or to deny by his testimony such evidence or facts in the
case against him, or his willful suppression of evidence relatirg

thereto, if such be the case.

Comment. See the Comment to Section 41k,

-13-




SEC, 5. GSection 414 is added to the Evidence Code, to read:
b1k, Instructions and compents permissible under Section
412 or 413 are subject to any limitations provided by the Constitution

of the United States or the State of California.

Comment. Section 414 recognizes that the Constitution of the United
States or the State of California may impose limitations on the types of
instructions that may be given and the commenis that may be made under

Sections 412 and 413. See Griffin v. California, 381 U,.8, 763 (1965)

{unconstitutional to permit comment on a criminal defendant's failure or
refusal to explain the evidence ggainst him when such failure or refussl is
based on the exercise of his constituticnal right teo refuse to testify against

himself). See also People v. Bostick, 62 Cal.2d 820, 823, 44 Cal. Gptr.

6hg, Yoz p.2d 529 (1965)(the "comment of the prosecutor and the trial court's
ingtructisn herein [both relating to eriminal defendant's failure to testify]

each constituted error.").

-1h-




SEC, 6., Section 646 is added to the Evidence Code, to read:

64, The judicial doctrine of res ipsa loguitur is a presumption
affecting the burden of producing evidence., If the facts that give
rise to the presumption are found or otherwise established in the
action and the party against whom the presumption operates introduces
evidence which would sugport a finding that he was not negligent, the
court may, and on request shall, instruct the jury as to any inference

that it may draw from the facts so found or established,

Comment. Section 646 is designed to clarify the mamner in which the
doctrine of res ipsa leoguitur functions under the provisions of the Evidence
Code relating to presumptions.

Under the doctrine of res ipsa loguitur as developed by the California
courts, an inference arises that an injury was negligently caused by the
defendant if the plaintiff establishes three conditions:

(1} [T]he accident must be of a kind which ordinarily

does not occur in the absence of scmeone's negligence; (2)

it must be caused by an agency or instrumentality within the

exclusive control of the defendant: (3) it must not have been

due to any voluntary acticn or contribution on the part of the

plaintiff. [Ybarra v. Spangard, 25 Cal.2d 486, 48g, 154 p.2d
687 (194h), ]

The "inference," however, is "a special kind of inference" vhose effect is
“"somewhat akin to that of a presumption"”; for if the facts giving rise to the
doctrine are established, the jury 1s required to find the defendant negligent
unless he comes forward with evidence to rebut the inference. Burr v.

Sherwin Williams Co., 42 Cal.2d 682, 268 P.2d 1041 {195L4).

As a presumption under the Zvidence Code, the doctrine of res ipsa

loguitur will hawve the same procedural effect that it formerly had as a
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"mandatory inference"

in the feollcwing respect: If the jury finds the
facte giving rise to the doctrine, it is required to find the defendant
negligent unless he makes the reguisite contrary showing. See EVIDENCE
CODE § 6CO and the Coyment thereto.

.Secticn £46 classifies res ipsa lzquitur as a presumption affecting the
burden of producing evidencz. Thus, the presumptive effect of the doctrine
vanishes if the defepdant comes forward with evidence to overcome the
presumption. However, the jury may still te gbls to draw an inference of
negligence frow the facts that gave rise to the presumption. See EVIDENCE
CODE  § 604 and the Comment thareto. In rare cases, the defendant may

produce such conclusive evidence that the inference of negligence is dispelled

as a matter of law. BSee, e.g., Leonard v. Watsonville Community lospital,

47 Cal.2d 509, 305 P.2d 36 (1955). But, except in such a case, the facts
giving rise to the doctrine will support zn inference of negligence even after
its presumptive effect has disappeared.

Under Section 64&, the court must decide whether the defendant's evidence
attacks the elements of the doctrine or the conclusion of negligence that is
required wiaen the elaments are estabiished. If the defendant's evidence
attacks only the elements of the doctrine, then an instructicn on what has
become known as conditional res ipsa loguitur becomes necessary. For example,
if the defendant's evidence dces not relate to his own use of care but
ralates instead to his lack of exclusive control over the instrumentality
that caused the injury, then the court must instruct the Jjury that, if it
finde the elements of the doctrine exist, it is required to find that the
defandant was negligent. If the defendant offers evidence of his care, the

mandatory or prestmptive effect of the doctrine disappears. But if the facts
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giving rise to the doctrine would still support an inference of negligence,
Section A46 requires the court to instruet that if the jury finds that the
elements of the doctrine exist (probebility of negligence, exclusive control,
lack of voluntary action by injured person) it may infer that the defendant
was negligent, and if this inference geems to the jury tc be more persuasive
than the defendant’s evidence of his care, the jury should find that the
defendant was negligent. In other words, the court should instruct that if
the jury, after considering the evidence (probebility of negligence, etc.)
and the inference of negligence that may be drawn therefrom and weighing
it against the evidence of the defendant?s exercise of care, believes that the
evidence and inference of negligence preponderates in convincing force, it
should find for the plaintiff. If after such weighing the jury cannot
decide whether 1t is likelier that the defendant was negligent or careful, or
if the jury believes that it is likelier that the defendant was careful, then
the jury should find for the defendant.

Whether Section 646 changes existing California law is uncertain., It
is clear that under the existing law, the doctrine of res ipsa loquitur does

not shift the burden of proof. ilardin v, Ban Joge City Lines, Inc., 43

Cal.2d 432, 260 P.2d 63 (1953). And to this extent, it is clear that Section
646 effects no change. But the cases considering res ipsa logquitur suggest that
the doctrine requires the adverses party to come forward with evidence not
merely sufficient to support a finding in his favor but sufficient to balance

the mandatory inference of negligence. Burr v. Sherwin Williams Co., L2

Cal.2d 682, 268 p.2d 10kl (1954). If this means merely that the trier of fact
is to follow its usual procedure in reselving conflicting inferences--that
is, the party with the burden of proof wins on the issue if the inferences

arising from the evidence in his favor preponderate in convincing force, but
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the adverse party wins if they do not--then Section 6L6 makes no substantive
change in the law. If this meeans, however, that the trier of fact must in
some manner weigh the ccnvincing force of the adverse party's evidence against
the legal requirement that negligence be Tound, then Section 646 modifies
the existing law; for uvnder Section 545 there is no legal reguirement--
either "mandatory inference" or presumption--that nsgligence be found after
contrary evidence has teen intrzduccd.

The requiremert in Section 6L6 that, upon request, an instruction be
given on the efiect of res ipsa loquitur is congistent with the existing

law, See Bischoff v. MNewby's Tire Service, 166 Cal. App.2d 563, 333 P.2d

W (1958); 36 CAL, JUR.2d, Hegligence, § 3h0, p. 79 (1957).

At times the doctrine of res ipsa loquitur will coincide in a particular case
with another presumption or with another rule of law that requires the defendant to

discharge the burden of proof on the lssue. See Prosser, Res Ipsa Loguitur

in California, 37 CALIF, L. REV. 183 (1949). In such cases the defendant

will have the burden of preof cn issues vhere res ipsa loguitur appears to
_apply. Kevertheless, the only effect to pe given the doctrine of res ipsa
. loguitur itself is that prescrited by this section,

The fact that a plaintifi mzy not be able to establish all of the facts
giving rise to the presumption does not necessgarily mean that he has not
produced sufficient evidence of negligence to avoid a nonsuit. The rigorous
reguirements of res ipsa loguitur are merely those thai must be met to give
rise to a compelled conclusion {or przsumption; of negligence in the absence
of contrary evidence. An inference of negligence nay well be warranted
from evidence that does not establish all of the slements of res ipsa loguitur.

See Prosser, Res Ipsa Loguitur in California, 37 CALIF, L. REV. 183 (1949).
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SEC. 7. BSection 453 is added to the Evidence Code, to read:

669. (a) The fuilure of & person to exercise dus dare iz
presumed if:

(1} He vioclated a statute, ordinance, or regulation of a public
entity;

(2) The violation proximately caused death or injury to person
or property;

{3) The death or injury resulted from an occurrence of the
nature which the statulte, ordinance, or regulaticn was designed to
prevent; and

(%) The person suffering the death or the injury to his person
or property was one of the class of persong for whose protection the
statute, ordinance, or regulation was adopted.

(b} This presumption may be rebutted by proof that the person
violating the statute, ordinanbe, or regulation did what might reasonably
be expected of a person of ordinary prudence, acting under similar

circumstances, who desired to comply with the law.

Comment. Section 669 codifies a frequently applied common law presumptipn

that is recognized in the California cases. Alarid v. Vanier, 50 Cal.2d 617,

327 P.2d 897 {1958). The conditions of the presumption are those that have

been developed in the Californis case law. See Alarid v. Vanier, 50 Cal,2d

617, 327 P.2d 897 (1958); Richards v, Stanley, 43 Cal.2d 60, 271 P.2d 23 (1954);

Hurneley v. Edgar ilotel, 36 Cal.2d 493, 225 P.2d 497 (1950).

Section 669 does not contain the requirement that the violation be one for

which a criminal sanction is provided. Uhether this changes existing law is

vncertain, In defining the presumption, most cases include the reguirement of

a eriminal sanction, but no case has been found that has presented the issue

whether the presumption may be invoked despite the lack of a criminal sanction

for the violation. But see Clinkscales v, Carver, 22 Cal.2d Y2, 136, P.2d

777 {1943).
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SEC. 8. BSectisn 776 of the Dvidence Code i: arended to reads

776. {a) A party to the record of any civil action, or a
person identified with such a party, may be called and examined as
if under cross-examination by any adverse party at any time during
the presentation of evidence by the party calling the witness.

(b) A witness examined by a party under this section may be

cross-examined by all other parties to the action in such order as

the court directs; byt , subject to subdivisicn (e), the witness may

be exaemined only as if under redirect examination by:

(1) In the case of a witness who is a party, his own counsel
and counsel for a party who is not adverse to the witness.

(2) 1In the case of a witness who is not a party, counsel for the
party with vhom the witness is identified and counsel for a party who
is not sdverse to the party with whem the witness is identified.

(c) For the purpose of this section, parties represented by the
same coungel are deemed to be a single party.

(d) For the purpose of this section, a person is identified with

a party if he is:

{1) A person for whose immediate benefit the action is
prosecuted or defended by the party.

(2) A director, officer, superintendent, member, agent,
employee, oOr managing agent of the party or of a person specified
in paragraph (l), or any public employee of a public entity when
such public entity is the party.

(3) A person who was in any of the relationships specified in
paragraph (2} at the time of the act or omission giving rise to the

cause of action.
-20-




{(4) & person who was in any of the relationships speecified in
paragraph {2) at the tim= he cbtained knowledge of the matter concerning
which he is sought to be examined under this section.

{e) Paragraph (2) of subdivision (b) does not reguire counsel for the

party with whom the witness is identified and counsel for a party who is not

adverse to the party with whom the witness is identified to examine the

witness as if under redirect sxamination if the party who called the witness

for exsmination vnder this seection:

{1) 1Is also a person identified with the same party with whom the witness

is identified.

(2) 3z the personzl representative, heir, successor, or assignee of a

person identified with the same party with whom the witness is identified.

Comment., Section 776 permits a party calling as a witness an employee
of (v. gomeone similarly identified in interest with) an adverse party to
excaine the witness as 1f under cross-examination, i.e., to use leading
guegticas in his examination. Secticn 776 requires the party whose employee
was thus called and examined to examine the witness as if under redirect,
i.e,, to refrain from the use of leading questions. If a party is able to
persuade the court that the utual ruls preseribed by Section 776 is not in
the interest of Jjustice in a particular case, the court may enlarge or
restriet the right to use leading questions as provided in Section T67.

Yhege rules are based on the premise thet crdiparily such a witness will
have = Teeling of ideatification in the lawsuit with his employer rather than

with the other party to the acticn.




Subdivisicn (b) has been amended, and subdivision (e) has been added,
because the premise upon which Section 776 is based does not necessarily apply
when the party calling the witness is also closely identified with the
adverse party; hence, the adverse party should be entitled to the usual rights
of a cross-examiner when he examines the witness. For example, when an
employese sues his employer and calls a co-employee as a witness, there is
no reason to assume that the witness will be adverse to the emplayee-party and
in sympathy with the employer-party. The reverse may be the case. The
amendment to Section 776 will permit an employer, as a general rule, to use
leading questions in his cross-examination of an ewmployee-witness who has
been called to testify under Section 776 by a co-smployee. However, if the
varty calling the witness can satisfy the court that the witness is in fact
identified in interest with the employer or for some cther reason is amenable
to suggestive questioning by the employer, the court may limit the employer's
use of leading questions during his examination of the witness pursuant to

Section 767. See J. & B. Motors, Ine. v. Margolis, 75 Ariz. 392, 257 P.2d

588, 38 A,L.R.2d 946 (1953).

_2o.
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SEC, 9. BSection 952 of the Evidence Code 1s amended to read:
952, As used in this article, "confidential communication
between client and lawyer" means information transmitted between
a client and his lawyer in the courge of that relationship and
in confidence by a means which, so far as the client is aware,
discloses the information to no third persons other than those
who are present to further the interest of the client in the
consultation or those to whom disclosure is reasonably necessary
for the transmission of the information or the accomplishment of
the purpose for which the lawyer is consulted, and includes an

opinicon formed and the advice given by the lawyer in the course

of that relationship.

Comment. The express inclusion of "an opinion" in the last clause
will preclude a possible construetion of this section that would leave the
attorney®s uncommunicated opinion--which includes his impressions and
conclusions--unprotected by the privilege, Such a comstruetion would

virtually destroy the privilege,
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SEC, 10. Section 992 of the Evidence Cede is amended to read:
992. As used in this article, "confidential ccmmunication
between patient arnd physician" means information, including
information obtained by an examination of the patient, transmitted
between a patient and his physician in the course of that
relationship and in confidence by a means which, so far as the
patient is aware, discloses the information to no third persons
other than these who are present to further the interest of the
patient in the consultation or those to wheom disclosure 1z
reasonably necessary for the transmission of the information or
the accomplishment of the purpose for which the physician is

consulted, and includes a diagnosis made and the advice given by

the physician in the course of that relationship.

Comment. The express inclusion of "a disgnosis" in the last clause
will preclude a possible construction of this section that would leave an
uncommunicated diagnosis unprotected by the privilege. Such a construction

would virtually destroy the privilege.
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SEC, 11. Section 1012 of the Evidence Code is amended to read:
1012, As used in this article, "confidential communication
between patient and psychotherapist” means information, including
information ‘obtained by an examination of the patient, transmitted
between a patient and his psychotherapist in the course of that
relationship and in confidence by a means which, sc far as the
patient is aware, discloses the information to no third persons other
than those who are present to further the interest of the patient in
the consuitation or examination or those to whom disclosure is
reagonably necessary for the transmission of the information or the
accomplishment of the purpose of the consultation or examinaticn,

and includes a diagnosis made and the advice given by the psycho-

therapist in the course of that relationskip.

Comment, The express inclusion of "a diagnosis" in the last clause
will preclude a possible constructicon of this section that would leave an
unconmmunicated dlaghosis unprotected by the privilege. Such a construction

would virtually destroy the privilege.
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SEC, 12. BSeetion 1017 of the Evidence Code is amended to read:

1017, There is no pirivilege under this article if the psycho-
therapist is appointed by order of a court to examine the patient, but
this exception does net apply where the psychotherapist is appointed
by order of the court upcn the request of the lawyer for the
defendant in a criminal procesding in order to provide the lawyer
with information needed so that he may advise the defendant whether
to enter or withdraw a plea based on insanity or to present a defense

based on his mental or emotional condition.

Comment. The words 'or withdraw" are added to this section to make
clear that the psychotherapist-patient privilege applies in a case where
the defendant in a criminal proceseding enters a plea based on insanity,
submits to an examination by a court-appointed psychotherapist, and later
withdraws the plea based on insanity prior to the trial on that issue. In
such case, since the defendant does not tender an issue based on his mental
or emotional condition at the trial, the privilege should remain applicable,
Qf course, if the defendant determines to go to trial on the plea based on
insanity, the psychotherapist-vatient privilege will not be apﬁlicable.

See Section 1014.

It should be roted that violation of the constitutional right to
counsel may reguire the exclusion of evidence that is not privileged under
this article; and, even in cases where this constitutional right is not
violated, the protection that this right affords may require certain procedural
safeguards in the examinaticn procedure and a limiting instruction if the

psychotherapist's testimony is admitted. See In re Spencer, Cal.2d __ ,
46 cal. Bptr. 753, 406 P.2d 33 (1965).

It is important to recognize that the attorney-client privilege may

provide protection in some cases where an exception to the psychotherapist-
patient privilege is applicable, See Section 952 and the Ccmment thereto.

See also Sections 912(d) and 954 and the Comments thereto.
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SEC, 13. BSection 1201 of tThe Evidencs Code  is amended to read:

1201. A statement within the scope of =zn exception to the hearsay
rule is not inadmissible on the ground that the evidence of such
statement is hearsay evidence if ke such hearsay evidence ef-sueh
gtatemenb consists of one or more statements each of which meets the

requirements of an exception to the hearsay rule,

Ccmment. This amendment is designed to clarify the meaning of Section

1201 without changing its substantive effect.

-27-
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SEC., 14. Section 1093 of the Penal Code is amended to readr

1093. The jury having been impaneled and sworn, unless waived,
the trial must proceed in the following order, unless otherwise directed
by the court:

1. If the accusatory pleading be for a felony, the clerk must
read it, and state the plea of the defendant to the jury, and in cases
where it charges a previous conviction, and the defendant has confessed
the same, the clerk in reading it shall omit therefrom all that relates
to such previous conviction. In all other cases this formality way be
dispensed with,

2. The district attorney, or other counsel for the people, must
open the cause and offer the evidence in support of the charge.

3._ The defendant or his counsel may then open the defense, and
offer his evidence in support thereof.

L. The parties may then respectively offer rebutting testimony
ocnly, unless the court, for good reason, in furtheranece of justice,
permit them to offer evidence upon their original case.

5. Vhen the evidence is concluded, unless the cage is submitied
on either side, or on both zides, without argument, the district
attorney, or other counsel for the people, and counsel for the defendant,
may argue the case to the court and jury; the district attorney, or other
counsel for the people, opening the argument and having the right to
close. :

6. The Judge may then charge the jury, and must do so on any peints
of law pertinent toc the issue, if requested by either party; and he may

state the testimony, and may ecemernt-en-the-failurs-of-the-deferdant-te
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exptain-er-deny-by-his-bestimeny-any-evidenee-gr~-faets-in-the-cgpe

agaihst-Himy-Whether-the-defondant-tegtifiss-or-net;-and-he-may

make such comment on the evidence and the testimony and credibility

of any witness ag in his opinion is necessary for the proper deter-

mination of the case and he may declars the law. At the begimnning of the

trial or from time to time . during the trial, and without any request

from either party, the trial judge may give the jury such instructions

on the law applicable to the case as he may deem necessary for their

guidance on hearing the case. The trial judge may cause copies of

instructions so given to be delivered to the Jurors at the time they

are given,

Comment. The deleted language authorizes unconstitutional comment
upon a criminal defendant’s exercise of his right to refuse to testify

against himself. See Griffin v. California, 381 U.S, 763 (1965); People

v, Bostick, 62 Cal.2d 820, &L Cal. Rptr. 649, L02 P.2d 529 (1965).
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SEC. l5.i Bection 1127 of the Penal Cods is zmended to read:

1127. All instructions given shall be in writing, unless there
is a phonographic reporter precent and he takes them down, in which
case they may be given orally; provided however, that in all
misdemeanor cases oral instructions may be given pursuant to stipulation
of the prosecuting attorney and counsel for the defendant. In charging
the Jjury the court may instruct the jury regarding the law applicable
to the facts of the case, and may make such comment on the evidence
and the testimony and credibility of any witness as in its opinion
is necessary for the proper determination of the case and-in-any
eriminal-esfey-whether-the-defendani-tegtifics-or-not;-his-failure-%o
explain-or-ta-depy-by-his-tegtireny-ary-evidones-or-faats-in~the-eagde
against-him-may-ka-ecerented -upeR-by-the-esart . The court shall
inform the Jury in all cases that the jurors are the exclusive judges
of all questions of fact submitted to them and of the credibility
of the witnesses, Either party may present to the court any written
charge on the law, but nct with respect to matters of fact, and request
that it be given. If the court thinks it correct and pertinent, it
must be given; if not, it must be refused. Upon each charge presented
and given or refused, the court must endorse and sign its decision and
a statement showing which party requested it., If part be given and part
refused, the court must distinguish, showing by the endorsement what

part of the charge was glven and what part. refused.

Comment. The deleted language authorizes unconstitutional comment upon
a criminal defendant's exercise of hisg right to refuse to testify against

himself, See Griffin v. California, 381 U.S. 763 (1965); People v. Bostick,

62 Ccal.2d 820, 4k cal. Rptr. 6b9, Lo2 P.2d 529 (1965).
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