#51(L) 12/12/65
Memorandum 65-81

Subject: Study No. 5L(L} - Right to Support After Ex Parte Divorce

Accompanying this memorandum is the tentative reccmmendation (on pink
paper) that was prepared to carry out the Commission's decisions at the
July meeting,

Also accompanying this memorandum, as Exhibit II {yellov paper}, is
the staff's suggested revision of Secticn 272 to provide for a different
choice of lav rule than is now provided in Section 272,

We also include as Exhibit I a revised tentative recommendation that
we believe would effectuate the substance of Commissioner McDonoughls
propesel on this subject. The blue pages of Exhibit I are the same as
the corresponding pgﬁges of the current tentative recommendstion.. The
pages that vere revised are on gold paper. Differences between the statute
contained in Exhibit I and that now appear in the tentative recommendation
ere indicated by strikeout and underscore.

The draft contained in Exhibit I 1s based on the following propositions:
The statute dealing with support after ex parte divoree should concern itself
only with vhat the substantive law of California is. The applicability of
the California law to & particular case should be left to the courts. The
statute shovld not attempt to desl with choice of law problems.

Hence, we omitted the suggested provision:

The provisions of this title are to be applied only when the

law of this state is applicable to the case. Whether the law of

this state is applicable is a guestion of law to be decided by

the court,

It seems to us that if the court is left fres to determine vhen the lsw of
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Celifornia is applicable, it may decide in a particular case that scme of
the law provided in the title can be applied while some of the California
law cannot ve applied. The availability of the Uniform Support acts for
enforcement purposes, the avallability of an action to terminate further
post-divorce support liability, etc., might be determined by the court
under California law desplte a decision to apply the substantive law of
another state inscfar as defenses are concerned,

Because most of the recommendation and statute deal with substantive
questions {as distinguished from choice of law questions}, you will note
that the revisions that we believe are necessary to remove choice of law
guestions from the statute are gquite modest,

The remainder of this memorandum will discuss the alternatives before
the Comwission and will attempt to indicaie whether the drafting of fixed
choipe of lav rules 1s feasible or desirable. We will do this by discussing
the variocus factors mentioned in the letter Commissioner lMcDonough distributed

at the last meeting.

Alternatives

The Comzission must decide whether fixed choice of law rules should be
reccmmended or not. If the Commission decides that fixed rules sheould not
be recommended, it should address itself to the draft designated as Exhibit I,

If fired cholce of law rules are decided upon, the possible alternatives
are as follows:

1l. Apply California law willy-nilly to determine both the substance
of the right to support and whether it survives ex parte divorce., This was
approved in principle at the July meeting. The justification for the view
appears on vage 6 of the tentative recommendation (pink).
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2. Apply the law of the obligee's domicile at the time of the
divorce to determine both the substance of the right to support and whether
it survives divorce. This view has been advanced at ocur owm discussions of
the subject.

3. Apply the law of the obligor's domieile at the tine of the divorce
to determine the substance of the support right, but the law of the obligee's
domieile te determine whether the right to support survives divorce. This
view is expressed in Exhibit II {yellow).

4, Apply the law of the obligee's domicile mt the time of the divorce
to determine vhether the right to support survives, but apply the law of
the matrimonial deomicile to determine the substance of the right. This view
has not been advanced expressly, but it has seemed implicit in scme of the

illustrative situastions that have been menticned in our discussions.

Factors to consider

Commissioner McDonough's letter that was distributed for the November
reeting mentions several variable factors that might have a bearing on the
choice of law in a particular case. We will consider those for the purpose
of determining what policy problem is presented by each variable and whether
that policy problem can be met adequately by a fixed cholce of law rule.

1. .Is the husband or wife suing for support? This cuestion seems

important because of the fact that all states require husbands to support
wives, but only 27 states require wives to support husbands. Thus, this
guestion seems to be raising the guestion of what law i1s to be used to
determine vhether a former husbend may recover support from his former wife,

The next four questions also seem to be raising the same policy questions:

~3



2. ‘here is the support action plaintiff domiciled when the action
is filed?

3. Uhere is the support action defendant demiciled vhen the action
is filed?

Y, lhat is the law or policy of the support action plalnulff's
demicile and what ccn51deration should 1L _be given?

5. What is the law or policy of the support action defendant's
domicile and what consideration should it be given?

The present version of the reccmmendation gives no consideration to
eny of the above factors. California law is applied in all cases. Thus,
if H and V/ reside in Arizona {which dces not require wives to support husbands),
H may obtain a support order against W from a California court if he is
fortunate enough to be able to get personsl jurisdiction over her in California.
That he had no right of support during the marrisge or at the time of the
divorece is of no conseguence under the curremt version.

Alternatives of #2, #3, and #4 all disregard factors 2-5. The law of
the support action forum or of the domicile of ome of the parties will,
however, be applied in many instances because the fixed choice of lav rule
will result in application of that law--but such application is coincidental,
not deliberate., The policy underlying all of the fixed rule alternatives
suggested is: The parties are no longer married. They should not be regarded
as married. Their mutual rights and cobligations of support vere not determined
at the time of the divorce, and it is necessary, therefore, tc determine them
now. But because they are no longer married, it is important that these
rights and obligations be determined with reference to a specific point In
time--the time when the marriage was legally dissolved {or, under #4%, vhen

it ended in substance}. Fixing their rights in such a manner enables them



to know precisely what their rights and duties are so that they may incur
new marital and family obligations without fear of possible claims arising
out of the previous relationship. To epply the law of the forum or of sither
perty's domicile as of the present time is, in effect, to treat the parties
as s5till married for support purposes; for just as merried persons' mutusl
rights and obligations change as they migrate from state to state, so the
ex-spouses' rights and obligations change until the action is brought if
present suvstantive lsw is applied.

As a policy matter, we think the certainty provided by a rule fixed
at the time of the marrisge dissolution (either as a legel or as a fectual
matter) far outweighs in value any possible good that might arice out of
rermitting a needy former husband to obtain support from a former wife when
he had no right to do so during their marriage-~even thouvgh his hardship in
the particular situation may be extreme,

6. Should California xefuse to entertain a_sppport ection:or an action to
terminate the right to support following an ex‘ggrte divorce unless

{a) Plaintiff is domiciled here; or

{b) Defendant is domiciled here; or

(c) Doth are demiciled here.

All of the fixed rule alternatives say "No." We entertain support

sctions on behalf of nonresident wives nov. Hiner v. Hiner, 153 Cal. 254

(1908). Ve can see no reason to refuse jurisdiction merely because one party
obtained en ex parte divorce, In dictum, the California courts have indicated
that they will entertain support actions against nonresident husbands, and

it seems likely that such actions can be maintained under the Reciprocal
Support Act. So we see no reason to suggest a different rule to e applied

after dissclution of the marriage.
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Moreover, we think it is desirable Tor the statute to make it clear
that we will entertain such an action. Uhen parties knov (or can find out
by asking] what their rights are, they can more readily plan their lives
and settle their disputes withcut having to rely ¢n the courts to determine

what their rights are.

T« Was the divorce action brought in

{a) California?

(b) A sister state?

{c}) A foreign country?

We do not guite understand what the poliey guestion peosed here is. All
of the fixed rule alternatives merely require a determination whether the
marrisge has been dissolved. It does not make a great deal of difference
where it vas dissolved, and we can think of no reason why it should,

Perhaps, if the divorce were granted in an proceeding vhere both parties
appeared the place of the dilvorce would meke some difference; for some
states permit support to be awarded after such s divorce and some states do
not. But in such a case, it seems likely that full faith and credit will
determine vhat the remaining rights of the parties are.

If the above inguiry is coupled with the supposition that the obligee
{or wife) vas the divorce plaintiff, then the question becomes important;
for Chief Justice Traynor has opined that full faith and credit reguires
nonrecoghition of a post-divorce right of support if the law of the divorce
forum terminated the plaintiffts right of support upon rendition of the

decree.

8, Did the divorcing court have personal jurisdiction over both parties?

Bince ve are dealing with ex parte divcrce under the proposed statutes,
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ell alternatives have nothing to say about divorces granted in proceedings
where personal jurisdiction over both spouses was obtained, e know of no
problem the California courts have encountered with such decrees. Full
faith and credit seems to take care of all of the problems. The only
question that might arise so far as we are aware 1s what Celifornia should
do with a decree from a state vhere the court hes power to awvard support at
a later time despite the lack of a support award in the original decree.
That question has not arisen yet in the California ecases, T would be
possible o answer it in our statute, but we see no compelling reason to
do so.

9.  Could personal jurisdiction over both parties have been cbtained?

The Cormission has previously decided that this factor should have no
bearing on the later right to support. The proposed alternatives are based
on this view. The argument in support of the Commission's decision eppears
at page 5 of the tentative reccmmendation,

10. Did the divorce decree award support to the divorce action plaintiff?

Question 10 is relevant only if we are dealing with a divoree decree
granted by a court with jurlsdiction over both parties; for the decree is not
binding on the defendant so far as its support order is concerned unless he
was personally served.

11. Did the diveorce decree specifically deny supporlt io the divoree
action plaintiff?

12. Vas the divorce decree silent az to support?

13. Does the divorce decree purport to settle the issue of support
conclusively

(a) under its own law?

{(b) under all law?




14, Is the divorce decree modifisble under the divoreing Jjurisdiction's

lav

(a) without limitation?

(b) within limits-~e.g., upon a shoving of changed circumstances?

These questions a2ll direct our attention to the effect of the deeree
under the law of the jurisdiction vhere rendered. If it terminates the
right to support, Chief Justice Traynor thinks (we do, too)} that full faith
and credit requires denial of a later right to support to the divorce action
plaintiff,. If the support action plaeintiff was not & party to the divoree
litigation, on principle {as well as constitutional grounds) the decree
should have no effect on the support right.

We don't think that we have to reexamine the California cases modifying
and enforcing binding, but modifiable, decrees in order to solve the problems
arising out of divorce decrees that are not binding for support purposes,

15. Is California bound to give Tull faith and eredit to

{a) ‘the divorce decree?

(k) +the law of the divorcing state?

{c) +the law of any other state--e.g., the domicile(s) of one {or both)
of the parties?

This inguiry is relevant to the cholce of law rule made. As a matter
of policy, our cholce of law rule should harmonize with the rules of full
faith and credit so that the total law of post-divoree support will be
consistent. Ue den't think, however, that the ingulry has any effect on the
desirability of adopting fixed choice of lawr rules.

For example, if the constitutlion reguires California to deny support to
a former wife who obtained a divorce in a state that denies post-divorce

support, we should not adopt a statute that declares a different rule.

S al™
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Our present tentative recommendation does. The other alternatvives, however,
do not.

16, Ohould California glve greater effect to the divorce decree than
it may be required to give--for example, should California, as a matter of
public policy, give any other jurisdiction's diveorce decree at least as
much res judicata effect a8 1t would give s sgimllsyr deeree of its own?

This ingquiry seems to be raising the question whether we should bar a
claim for post-divorce support when the ex parte decree {cbtained by the
support action plaintiff) did not bar a later elaim for support. The answer
of all fixed rule alternatives 1s "No." If the support action plaintiff was
not a perty to the divorce decree, the inguiry is irrelevant, for the decree
could have no effect on the support right.

17. Should some support cases be decided by declining, on grounds of

public policy, 10 hear the case or to apply particular sister-state or
foreign laws?

We can éonceive of no support cases brought by former wifes or former
husbands that a California court would went to turn down on such a ground.
Perhaps scme rare case involving a polygamous merrisge mighi come along
where California would feel that its public poliey requires a denial of
support. But the possibility of scme such rare case arising does not seem
to us to be any substantial reason to deny certainty to the overvhelming

number of cases that actually do arise.

Conelusion

We do not think that the ingquiries mentioned above indicate that a
fixed choice of law yule will not work or may cause "injustice" in a particular
ease. On the contrary, we think that more hardship will be creaied by the
uncertainty that will be left in the law if we do not adopt a fixed rule.

The above Inquiries, however, do bring forth consideraticns and policles
that should affect the rule adopted.
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For ei:ample, take questions 1-5. Suppose a couple separates, later
divﬁfces, and H brings a support action in California. Upon what should
his rights depend?

If at the time of the separation, the couple lived in a state that did
not require wives to support husbands should California nov require such
support because H now lives in California?--because H lived in California
at the time of the divorce? |

If the couple lived iIn California at the time of separation, should
this dictate a different conclusion?

We ask you to think what H's rights were at the time of the divorce,
for we think his rights should be fixed as of that time. Unless V at that
time lived in a state that required wives to support husbands, or unless W
was acclidentally found passing through Calif ornia, H had no right of suppeort.
To proceed against W, he would have to go to her state to sue or proceed
under the Reciprocal Act. In either event, the law of her state would be
applicable-~and since under that law he had no right of support, he had no
such right at the time of the divorce.

Should the fact that an ex parte divorce was obtained by either party
change the rule? We do not think it should. Sinee his right to support was
measured by the law of the wife's dcomiecile pricr to the divorce, we think
the same lav should provide the measure of the support right after the
divorce.

Alternatives 1 and 2 are both contrary. Under #1, upon the divorce we
now determine sll rights under California law. Under #2, we determine the
support rights under the law of H's domicile, even though e had no effectual
rights under that law prior to the dissolution of the marriage.
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Both 1 and 2 require application of, for example, California law to
create support obligatiocons on the part of former wives who have never lived
here or had any connhection with the state, We think it is reasonable for
the California legislature to tell California citizens what they must do; we
think it is somewhat presumptive for the Legislature to atiempt to tell wives
all over the country what they must do merely because a former husband moved
to Calif'ornia.

We, of course, reccmmend alternative 3 (or scme modification thereof)
on Exhibit II (yellow). If the Commission does not prefer that alternative,
we would prefer Professcr McDonough's recommendstion that choice of law rules
be omitted from the statute,

But in any event, we think the Commission can and cught to choose among
the available options.

Respectfully submitted,

Joseph B, Harvey
Assistant Executive Secretary



#51
TENTATIVE RECOMMENDATICN

of the
CALTFORNIA LAW REVISION COMMISSION
relating to
THE RIGHT OF A FORMER SPOUSE TO MAINTAIN AN ACTIDN FOR SUPECRT AFTER

AN EX PARTE DIVORCE

BACKGROUND

In 1953, the California Supreme Court held in Dimon v. Dimon, 40 Cal.2d

515, 254 P.2d 528 (1953), that a former wife whose marriage was terminated
by & divorce granted by a Commecticut court that dié not have personal
Jjurisdiction over her husbandl could not subsequently maintain an ection
for support against her former husband in California. The court reascned
"that, in the absence of a valid alimony award in a divorce action, the right
to support under California law is dependent upon the existence of a marriage.
Hence, the divorce judgment that terminated the marriage slso terminated
the wife's right to support that was dependent therson,

The California Law Revision Commission was then authorized to study the
ramifications of the Dimon case to determine whether the law stated therein

should be reviged. The Commission commenced its study; but before completion

of the Commisgsion's work, the Supreme Court decided Hudson v. Hudson, 52

Cal.2d 735, 344 P.2d 295 (1959), which overruled the decision in Dimon v,

Dimon.

1. 1In Williams v. North Carolina, 317 U,S, 287 (1942), the United States
Supreme Court held that a court of one state may validly grant a
divorece to s domiciliary of that state degpite the lack of personal
jurisdiction over the defendant, and the United States Constitution
reguires other states to give full faith and credit to the divorce
Judgment insofar as it terminates the marriage. Such a divorce judgment
is referred to in this recommendatién as esn "ex parte divorce.”
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Hudson v. Hudson inwvolved a wife who had commenced a divorce action

against her husband in California., While the actioh was pending, the
husband obtained & decree of divorce from an Idaho court that did not have
personal juriediction over the wife., The Supreme Court held that notwith-
standing the Idsho decree the wife could mainiain her California action as an
action merely for support instead of as an action for divorce and supvort.

The Hudson decision has remedied at least some of the problems created
by the Dimon decision. The United States Supreme Court has also supplied
the answers to some of the problems presented by the Dimon decision. See

Vanderbilt v, Vanderbilt, 354 U,5. 416 (1957). These cases seem to have

settled the following matters:
1. A divorce judgment granted by a court without personal jurisdiction
over the wife cannot cut off whatever right to support the wife has under the

law of her domicile. Vanderbilt v. Vanderbilt, 354 U.8. 416 (1957).

2. Whether the right of a wife to support survives the termination of
the marital status by ex parte divorce depends on the law of the wife's

domicile at the time of the divorce. Hudson v. Hudson, 52 Cal.2d 735, 344 P.2q

295 (1959).

3., Under California law, a wife's right to support survives an ex

parte divorce obtained by the husband. Hudson v. Hudson, 52 C2l.2d4 735, 3bk

P.2d 295 {1959).

Despite these cases, several problems remain.

First, there is no clear holding that = wite's right of support under
California law survives an ex parte divorce obtained by her. The Dimon
case held that a wife relinquishes her right to support by seeking the

divorce. Because the Dimon cmge was overruled in the Hudson case, it may
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be inferred that this holiding is no longer the law in California; but neither
the Hudson case nor any subseguent appellate casgse has had occasion to so hold
because none has involved a former wife seeking support after an ex parte
divorce where she had been the divorce plaintiff.

Second, even if 1t is assumed that a wife's right of support under
Califernia law survives an ex parte divorce cobtained by her as a general rule,
it is uncertain whether her right to support survives such a divorce in &
case where she could have obtained personal jurisdiction over her husband
in the divorce action but failed to do so. It is at least arguable that
she should be prohibited from "splitting"” her cause of action and seeking
support in a separate proceeding when all of the issues between the parties
might have been settled in the divorce proceeding.

Third, it 1s not clear from the Hudson decision what form of action
should be brought to enforce the continuing duty of support. The problem was
not present in the Hudson case, for there a divorce action had already been
commenced and provided the vehicle for awarding support. But is is uncertain
whether grounds for divorce must be shown as a condition for obtaining sﬁch

relief, GSee, e.g., Weber v, Superior Court, 53 Cal.2d h03, 2 Cal. Rptr. 9,

348 p.2d 572 {1960), where the former wife brought a divorce action to obtain
gupport despite the dissolution of the marriage by ex parte divorce nearly
three years before.

Fourth, the grounds upon which an action for support following an ex
parte divorce may be contested are not clear, ghe dissenting opinion in the

overruled Dimon case suggested that the husband mey contest the merits of

the divorce, not for the purpose of setting it aside, but for the purpose of

5. For convenience of reference, in this recommendation, "husband" is
used to refer to a spouse owing a duty of support and "wife" is used
to refer o a spouse to whom a duty of support is owed. It should be
remembered, however, that in some ceses the wife will have a duty to
support her husband, CIVIL CODE § 2h3, .
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defeating the claim for support; however, there is no clear authority to
that effect. Moreover, the lav to be applied in determining whether there
is a defense to a claim for support is uncertain.

Fifth, during a marriage, a husband may bring a divorce action and, if
personal jurisdiction is secured over the wife, be freed from any further
duty to support the wife. Under existing California law, a court with Jjur-
isdiction over both perties may not order a husband to support his wife
vhen the husbend is awarded = divoree and no divorce or separate maintenance

decree is awarded to the wife at the same time. Hager v. Hager, 199 Cal.

App.2d 259, 18 Cal. Retr. 695 (1962)}. Following the termination of a marrisge
by an ex parte divorce, however, a husband no longer has an action for
-divorce available to terminate the duty of support. Hence, some other form
of action is needed so that the possibility of being reguired to support the
wife can be ended before the witnesses necessary to establish the hushand's

‘defense t5 such an action have disappeared.

RECGMMENDATION

To resolve these problems, the Law Revision Commission recommends the
enactment of legislation embodying the following principles:

1. The right of a former spouse to support following a divorce decreed
by a court which had jurisdiction to terminate the marriasge, but did not have
personal jurisdiction over the defendant spouse (referred to hereinafter as
"ex parte divoree") should be made statutory so that the nature and limits of
the right can be settled without awaiting the numerous appeals necessary to

provide the courts with oppcftunities to do so.
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2. A former spouse should have a right to obtain support following an
ex parte divorce whether the person seeking svpport was the plaintiff or
the defendant in the divorce action. If the husband was the divorce plaintiff,
the divorce judgment should not affect the wife's right to swpport, for the
wife was not before the court and had no opportunity to litigate the question.
Neither should the right to support be affected if the wife was the divorce
plaintiff, No desirable public policy is served by forecing a wife who needs
support to maintain a relationship that is a marriage in name only as the
price of retaining her right to support from a husband who cannot be served
persgonally in the state of her domicile.

3. The right to support should not be affected by an ex parte divorce
where the wife was the divorce plaintiff and could have secured personal
jurisdiction over the husbangd but failed to do so. To bar a claim for
support on such a ground would require the court in the later support action
to determine whether the plaintiff knew or with reasonable diligence could
have determined the defendant's whereabouts at the time of the divorce action,
had reason to believe that the defendant would remein there until service
could be made, and could reasonably have procured service upon him at that
dace. It iz undesirable to create a technical defense, not going to the
merits of the support right, that rests on such an uncertain factual base
and involves such difficult problems of proof. Of course, a subsequent
action for support should be barred if the cavse of action could have been
esserted in a previous action where both of the interested parties were
personally bvefore the court, Such a determination may be made by looking at
the record of the previsus action. But the subseguent support action should

not be barred when the defendant was not actually before the court in the

divorce action.
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4. There should be no right to support following an ex parte divorce
if the former husband could have defeated a claim for support in any divorce
or separate maintenance action that might have been brought against him
under the law of this state at the time of the divorce,

Requiring the application of California law to determine the defenses
to a post-divorce claim for support eliminates needless complexity in the
statute as well as the need for trial judges to make extensive searches to
find remote details in the law of other states. As most of the cages arising
in the Californis courts will involve California residents, the California
law would be the applicable law in most cases even if a complex rule based
on the domicile, residence, or presence of the parties were adopted, Ct.,

Hiner v, Hiner, 153 Cal. 254, 94 Pac. 104k (1908}{nonresident wife may sue

California husband for separate maintenance under California law). And in the
few cases that might arise under a more complex rule involving gpplication of
another state's laws, the substantive law to be applied would rarely vary
substantially from California law; for the law of support, at lease insofar as
it pertains to husbands and wives, does not vary greatly from state to state.

5. The right to support, when not terminated by an ex parte divorce,
should be terminated thereafter under some circumstances, If the wife
remexries, there should be no further right to look to the original husband
for support thereafter. In addition, since an action for support looks to the
equity side of the court for relief, any other conduct on the part of the wife
such that it would be inequitable to require the husband to provide further
support should be sufficlent to terminate the support obligation,

6. It should be made clear that an action to enforce support rights that

continue after an ex parte divorce may be brought under either the Uniform
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Civil Liability for Support Aet (CIVIL CODE §§ 241-254) or the Uniform
Reciprocal Enforcement of Support aAct (CODE CIV, PROC. §§ 1650-1692). It
should not be necessary to proceed under the statutes governing the award of
support in divorce or separate maintenance actions.

7. A Tormer husband should be granted the right to bring an action after
an ex parte di orce to obtain an adjudication that his duty to support his
former wife has ended.

8. In any action in which the court might adjudge that the right to
support after ex parte divorce has been terminated, service on the civil
legal officer of the county where the wife résides should be reguired before
the court has jurisdiction to render a judgment., This wili,preclude the
granting of & judgment terminating the duty to support in a friendly suit
designed primerily to shift the husband's support burden to the local tax

rolls.



PROPOSED LEGISIATION

The Commission's recommendations would be effectuated by enactment of

the following measure:

Ap act to add Title 4 (commencing with Section 270) to Part 3 of Division 1

of the Civil Code, relating to liability and rights to support.

The people of the State of California do emact as Follows:

SECTION 1. Title 4 {commencing with Section 270) is added to

Part 3 of Divieion 1 of the Civil Code, to read:
TITIE 4. SUPPORT FOLICWING EX PARTE DIVORCE
gg O, Definitions

270. As used in this title:

{a) "Bx parte divorce” means a judgment, recognized in this
state as having terminated the marital status of the parties, which was
rendered by & court that did not have personal jurisdiction over the
defendant spouse. |

{b) "Obligor" means a person who owes or is clalmed to owe B
duty of support to his spouse or former spouse,

(c) "Obligee" means a person to whom a duty of support by his

spouse or former spouse is owed or is claimed to ba owed.

Comment. "Ex parte divorce" is defined here to permit comventent refw
in the remainder of the title. The definjilon reqyires that the divorce be
effective to terminate the marriage. Eence, a divorce judgment zmade by a
court without juriediction to terminate the marriage is not an "ex parte
divorce" within the meaning of this title. A spouse wishing to ebtain
support after such a divorce can sue for divorce or separate maintenance

inasmuch as the marriage still exiasts.
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The definitions of “"obligor" and "obligee" are based on similar
definitions that appear in the Uniform Civil Liability for Support Act
(see CIVIL CODE § 241} and the Uniform Reciprocal Enforcement of Support

Act {see CODE CLV. PROC. § 1633).



§ 271. Right to support following ex parte divorce
271, The duty of one spouse to support the other is not
tarminated ty or after an ex parte divorce except az provided

in Sections 272 and 273.

Comment. Section 271 states the exlsting law that the right of a
spouse to support from the other spouse is not terminmsted by an ex parte

divorce. See Hudson v. Hudson, 52 Cal.2d 735, 34k P.23 295 (1959).

Limitations on the right to support following ex parte divorce are stated

in Sections 272 and 273.
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§ 272. When right to support terminated by ex parte divorce

272. The duty of one spcuse to support the other is termivated by -
an ex parte divorce if at the time of the divorce the cbligee would
not have been entitled to obtain support from the obligor in & divorce
or separate maintenance action brought under the laws of this state.

Comment. Under California law, there are several defenses to a claim for

support made by cone spouse ageinst the other. A husband abandoned by hiz wife
is not liable for her support until she offers to return, unless she was justi-

fied by. his misconduct in abandoning him. CIVIL CODE § 175. Similarly, a wife
is not required to support her husband, even though he is in need of support,
if bhe has deserted her. CIVIL CODE § 176. A husband is not liable for his
wife's support when they are living separately pursuant to an agreement that
does not provide for her support. CIVIL CODE § 175. An obligor spouse may
not be required to support the other if the obligor i1s granted a divorce on
the ground of the obligee's marital misconduct and the obligee fails to show
that the obligor is alsc guillty of marital misconduct. Hager v. Hager, 199
Cal. App.2d 259, 18 Cal. Rptr. 695 (1962). Cf., Salvato v. Salvato, 195

Cal. App.2d 869, 16 Cal. Rptr. 263 (1961). And if both spouses are guilty
of marital misconduct, a California court considers the equitable doctrine
of "clean hands" in determining whether a claim for support may be enforced.

De Burgh v. De Burgh, 39 Cal.2d 858, 250 P.2d 598 (1952); Taylor v. Taylcr,

197 Cal. App.2d 781, 17 Cal. Bptr. 512 (1961).

Under Section 272, if at the time of the ex parte divorce the obligor
spouse ¢ould have successfully resisted a claim for support on any of the
above grounds or upon any other ground that would be recognized under
California law, the ex parte divorce terminates any further duty of support.
If the obligor spouse had no defense under California law to a claim for
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support at the time of the ex parte divorce, the duty of support contimues
under Section 271 and may be enforced in an appropriate action thereafter.
But see Section 273 and the Comment thereto.

The dissenting opinion in Dimon v. Dimon, 40 Cal.2d 516, 526, 254 P.24 528

{1953), suggests that the constitutional requirement of full faith and
credit forbids this state from recognizing an obligee’s right of'gupport
after an ex parte divorce if the obligee was the dlvorce plaintiff and under
the law of the state granting the dlvorce the right of support dces not
survive divorce. If so, the Constitution provides an obligor spcuse with
another defense to & post-divorce elaim for suppert in addition to those
mentioned in Sections 272 and 273.

The dissenting opifion in the Dimon case also asserted that if the
cbligor obtained the ex parte divorce and under the law of the obligee's
domicile the right to support was lost when the marriage status terminated,
the obligee could not, by migrating to another state, revive the right that
had expired. 4O Cal.2d at 540-541. Inasmuch as the Dimon decision was
overriuled in an opinion written by the author of the Diwmon dissent (gggggg
v. Hudson, 52 Cal.2d 735, 34k P.2d 295 (1959)), this assertion in the
dissent mey now represent the law in California. If so, Section 272 modifies
the law by providing s former spouse with & right of support regardless of
whether such right wes lost under the law of some other state when the

marriage status terminated,
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§ 273. When right to support terminated following ex parte divorce
| 273. The duty of one spouse to support the other, when not
terminated by an ex parte divorce, is terminated thereafter if:
() The obligee remarries; or
(b) It would be inequitable to require the obligor to

furnish support to the obligee.

Comment. Section 272 prescribes conditions under which the right of s
_spouse to support is terminated at the time of an ex parte diverce. Section
273 prescribés the conditions under which the right of a spouse to support

is terminated at a later time.
Subdivieion (a) is self-explanatory. Subdivision (1) is included in
recognition that the duty to support is enforced by the equity eide of the

court. Gaston v, Gaston, 11 Cal. 542, L& Pac. 509 (1896); Galland v.
Galland, 38 Cal, 265 {1869). Cf. De Burgh v. De Burgh, 39 Cal.2d 858, 250
P.2d 598 (1952). Hence, the duty should not be enforced-wﬁén.it wourld be
inequitable to do so. The circumstances under which it might be‘iﬁéﬁﬁitdsle '

to enforce the duty to support will vary from case to case,.-and-the statute

would unduly confine the courts if it attempted to state in detail what
inequity is contemplated.

Illustrative of the defenses that are available under subdivision (b} is
the equitable defense of laches. Although no statute of limitations runs on
the duty of support {the duty is a contimuing one), & court might deem it
inequitabie to enforce such a duty after a long period has elapsed without
any assertion of a e¢laimr for support. Similarly, a court
might deem it inequitable to uphold a claim for support by a former wife
who lives with a man without merrying him in order tc avoid the defense

provided in subdivision (a}.




§ 27L. Action to enforce duty to support

27h. The duty of support following an ex parte divorce may be
enforced in an action brought under the provisions of Titie 3 (com-
mencing with Section 241) of this part or Title 10a (commencing

with Section 1650) of Part 3 of the Code of Civil Procedure.

Comment. Section 274 clarifies the nature of the action to be used

| to enforce the duty to support following an ex parte divoree. It provides
that an acticn for such support may be maintained under either the Uniform
Civil Liability for Support Act (CIVIL CODE §§ 241-254) or the Uniform
Reciprocal Enforcement of Support Act (CODE CIV. PROC. §§ 1650-1692).
Hence, it is unnecessary to proceed under the laws relating to actions for

divorce and separate maintenance to enforce the post-divorce duty to support.
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§ 275. Action to terminate duty to support

275. Any person whose marriage has been terminated by an ex parte
divorce may bring an action against his former spouse to obtain a deter-:
mingtion that his duty to support such spouse was terminated by or after

the ex parte divorce.

Comment. The defenses to an action for support after an ex parte
divorce that are stated in Sections 272 and 273 may prove illusory if the
cbligor is umable to cbtain an adjudication of his duty to support when the
witnesses necessary to establish those defenses are still aveilable. During
& marriage, an obligor spouse may cut off any further duty to support.the

obligee spouse by obtaining a divorce in an action where the obligee is personally

served. Hager v. Hager, 199 Cal. App.2d 259, 18 Cel. Rptr. 695 (1962). Section
275 provides the obligor with a comparable right after the marriage has been .
terminated by an ex parte divorce. Under Section 275, a spouse poteniially
liable for supporb may initiate the action to determine whether there iz any
Turther obligation ©o support. Ie need not veit until he is sued and

attempt to establish his defenses at that time.
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§ 276, Maintenance pendente lite

276. 1In any action brought to enforce a duiy of support after
an ex parte divorce, and in any action brought to obtain a deter-
mination that a duty of support was terminated by or after an ex parte
divorce, the court may order the obligor to pay any amount that is
necessary for the support and waintenance of the obligee during the
pendency of the action, including the costs of suit and attorney's
fees necessary for the prosecution or defense of the action. Any such
order may be enforced by the court by execution or by such order or
orders as, in its discretion, it may from time to time deem necessary.
Any such order may be modified or revoked at any time Juring the
pendency of the action except as to any amount that may have accrued

prior to the order of modification or revocation,

7

Comment. A court has inherent power to order the payment of temporary
support during the pendency of any action to obtain permanent support. Hudson

v. Hudson, 52 Cal.2d 735, 34b P.2d 295 (1959); Kruly v. Superior Cowrt, 216

Cal. App.2d 589, 31 Cal. Rptr. 122 (1963); Hood v. Hood, 211 Cal. App.2d

332, 27 Cal. Rptr. 47 {1962). Hence, Section 276 is technically unnecessary.
It is included in this title, however, to eliminate any question concerning

the power of the court to order such support in actions brought under this title.

&
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§ 277. Sexvice on county civil legal officer

277. In any asction brought to enforce a duty of support after
an ex perte divorce, and in any action brought to obtain a determina-
tion that a duty of support was terminated by or after an ex parte
divoree, the court shall not have jurlsdiction to render a judgment
until 30 days after the county counsel, or the district attorney in
any county not having a county counsel, of the county in which the
obligee resides, if he 1s a resident of this state, has been served

with notice of the pendency of the action.

Con:;ne;lt. Section 277 is included in this title in order that the
county irp which an obligee resides may be aware when the obligee's right
to support is about tc be terminated. Sometimes the county will have
subrogation rights that may be affected, and sometimes a friendly action
to terminste a duty to support may be instituted In order to preclude Bﬂbmga:
ticn rights fron arising in the immediate future. See CIVIL CODE § 2u48.
Notice to the county is required, therefore, to provide it with an oppor-
tunity to protect its rights. BSection277 is similar to Civil Code Section
206.6.
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EXHIF T 2

#51
TEHTATIVE FECOMMENDATICH
of the
CALTFORNTIA LAW GEVISION CCLMISIION
relating to
THE RIGHT OF A FORMER SPOUSE TO MAINTATE AN ACTION FOR SUPFORT AFTER

AN FX PARTE DIVOLCE

BACKGROUND

In 1953, the California Svpreme Court held in Dimon v. Dimon, 40 Cal.2d

515, 254 P.2d 528 (1953), that a former wife whose marriage was terminated
by 8 divorce granted by a Connecticut eourt that did not have personal
Jurisdiction over her husbandl could not subseguently maintain an action
for support against her former husband in California. The eourt reasoned
that, in the sgbsence of a valid alimony award in a diveorcs msction, the right
to support under California law is dependent upon the existence of a marriage.
Hence, the divorce judgment that terminated the marriasge aleo termineted
the wife's right to support that was dependent thereon.

The California Lew Revision Commiesion was then authorized to study the
ramifications of the Dimon case to determine whether thie law stated therein

should be revised, The Commission commenced its study; but before completion

of the Commission's work, the Supreme Court decided Hudson v. Hudson, 52

Cal.2d 735, 344 P.2d 295 (1959}, which overruled the decision in Dimon v,

Dimomn,

1. In Williams v. North Carolina, 317 U,S. 287 (1942}, the United States
Supreme Court held that a court of one state may validly grant a
divorce to a domiciliary of that state despite the lack of personal
jurisdiction over the defendant, and the United States Constitution
regquires other states to give full faith and eredit to the diverce
judgment ingofar as it terminates the marriame. Such a divorece Jjudgment
is referred to in thiis recommendation as an "ex parte divorce.”
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Hudson v. Hudeon involved a wife vwho had commenced a divores action

against her husband in California. While the aciion was pending, the
husband obtained a decree of divorce from an Idsho court that did not have
persongl jurisdiction over the wife. The Zupreme Court held that notwith-
standing the Idaho decr=e ths wife could maintain her Celifornia action as an
action merely for support instead of as an actiosn for divorce and support.

The Hudson decisgion has remedied at least some of the problems created
by the Dimon decision, The United States Supreme Court has also supplied
the answers t5 some of the problems presented by the Dimon decision. See

Vanderbilt v, Vanderbilt, 354 U8, 416 (1957). Thes= cases sSeem to have

settled the following matters:
1. A divorce judgment granted by a court without personal juriediction
over the wife cannot cut off whatever right to support the wife has under the

law of her domicile. Vanderbilt v. Vanderbilt, 354 U.S, 415 {1957).

2, Uhether the right of a wife to support survives the terrination of
the marital, status by ex parte divorce depends on the law of the wife's

domicile at the time of the divores. Hudson v. Hudson, 52 C1l.2d 735, 34k P.2q

295 (1959).
3. Under California law, a2 wife's right to support survives an ex

parte divorce obtained by the husband. Hudson v. Hudson, 52 £-1.24 735, 34k

P.2a 295 (1959).

Despite these cases, several prablems remain.

First, there is no clear holding that a wife's right of support under
California law survives an ex parte divorce obtained by her. The Dimon
case held that & wife relinquishes her right to support by seeking the

divorce. Because the Dimon cage was overruled in the Hudson case, it may



be inferred that this holiding is no longer the law in California; but neither
the Hudson case nor any subseguent appellate case has had occasisn to so hold
because none has involved a Tormer wife seekin~ support aftsr an ex parle
divorce where she had been the divorce plaintiff.

Second, even if it is assumed thar a wife's right of support under
California law survives ar ex parte divorce obtained by her as a general rule,
it is uncertain whether her right to support survives such a divorce in a
case whare she could have obtained personal jurisdiction over her husband
in the divorce actiosn but failed to do so». It is at leagl arguable that
she should be prohibited from "splitting' her cause of action and seeking
suppert in a separate praceeding when all of the issues between the parties
might have been settled in the divorece nroceeding.

Third, it is not clear from the Hudson decision what form of action
should be brought to enforee the continuing duty of support. The problem wae
not present in the Hudson case, For there a divcrcee action hod already been
commenced and provided the vehicle for awarding support. But is is uncertain
whether grounds for divorce must be shown as a condition for obtaining such

relief. See, e.g., Weber v. Superior Court, 53 Cal.2d L03, 2 Cal. Rptr. 9,

348 p.2d 572 (1960}, where the former wife brought a divoree action to obtain
support despite the dissolution of the marriesge by ex parte divorce nearly
three years before.
Fourth, the grounds upcn whick an action for support following an ex
parbe divorce may be contested are not elear., The dissenting opinion in the
2

overruled Dimon case suggested tlat the husband may contest the merits of

the divorce, not for the purnose of setiing it aside, hut for the purpose of

2. For convenience of reference, in this recommendation, "husband” is
used to refer to a spouse owing a duty of suppori and "wife" is used
to refer to a spouse to whom a duty of support is owed. It should be
remembered, however, that in some cases the wife will have a duty to
support her husband., CIVIL CODE § 2Lk3,
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defeating the claim for support; however, there is no clear authority to

that effect. Morecver, the princirle seers questionable, for if the husband
proves that the divorce vwas Iuproperly granted, it seecs that be has proved
that the rarriage should still be in existence and, hence, that he should still

owe a duty of support as an incident thereof,

Fifth, during a marriage, a husband may bring a divorce action and, if
personal jurisdiction is secured over the wife, be freed from any further
duty to support the wifle, Under existing Califormia law, a court with jur-
isdiction over both parties may not order a husband to support his wife
when the husband is awarded a divorce and no divorce or separste maintenance

decree is awarded to the wife at the same time. Hager v. Hager, 199 Cal.

App.2d 259, 18 Cal. Rptr. 695 {1962). Following the termination of a marriage
by an ex parte divorce, however, a husband no longer hag an action for

divorce avallable to terminate the duty of support. Hence, some other form
of action is needed so that the possibility of being required to support the
wife can be ended before the witnesses necessary to estgblish the husband's

defense t2 such an action have disappeared.

RECCIMENDATION

To resolve these problems, the Law Revision Commission recommends the
enactment of legislation embodying the following principles:

1., The right of a former spouse to support following a divorce decreed
by a court which had jurisdiction to terminate the marriage, but did not have
personal jurisdiction over the defendant spouse {referred to hereinafter as
"ex parte divorce"} should be made statutory so that the nature and limits of
the right can be settled without awaiting the numercus appeals necessary to

provide the courts with opportunities to do so,
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2. A former spouse should have a right to obtain support following an
ex parte divorce whether the person seeking svpport was the plaintiff or
the defendant in the divorce action. If the husband was the divorce plaintifr,
the divorce judgment should not affect the wife's right to swpport, for the
wife was not before the court and had no copportunity to litigate the guestion.
Heither should the right to support be affected if the wife was the divorce
plaintiff, o desirable public policy is served by forecing a wife who needs
support to maintain a relationship that is a marriage in name only as the
price of retaining her right to support from s tusband who cennot be served
personally in the state of her domicile,

3. The right to support should not be affected by an ex parte divorce
where the wife was the divorce pleintiff and could have secured personal
Jurisdiction over the husband but failed to do so. To bar a claim for
support on such g ground wauld reguire the . court in the later support action
to determine whether the plaintiff knew or with reasonable diligence could
have determined the defendant's whereabouts at the time of the divorce action,
had reason to believe that the defendant would remain there until service
could be made, and could reasonably have procured service upon him at that
Race, It is undesirable to create a technical defense, not going to the
merits of the support right, that rests on such an uncertain factual base
and involves such difficult problems of proof. 0Of course, a subsequent
action for support should be barred if the cause of action could have been
asserted in a previous action where both of the interested parties were
personally before the eourt. Such a determination may be made by looking at
the record of the previosus action. But tha subsequent support action should

not be barred when the defendant wag not actually before the court in the

divorce action.
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i, There should be no right to support following an ex parte divorce
if the former husband could have defeated a claim for support in any sction
that might have been brought against him at the time of the divorce.

Under existing California law, a husband can successfully defeat a
claim for support in a divorce action by successfully asserting a claim
for divorce while defeating his wife's request for a divorce or separate

maintenance decree. Hager v. Hager, 199 Cal, App.2d 259, 18 Cal. Rptr.

695 (1962). Cf. Salvato v, Salvato, 195 Cal. App.2d 869, 16 Cal. Rptr. 263

(1961). And if both spouses are guilty of marital misconduct, a husband
can defeat a claim for support if he can persuade the court that, in the
light of the doctrine of "clean hands,” it would be ineguitable to require
him to continue to support his wife after the dissolution of the marriage.

De Burgh v. De Burgh, 39 Cal.2d 858, 250 P.2d 598 (1952); Taylor v. Taylor,

197 ¢al., App.2d 781, 17 Cal. Rptr. 512 (1961)., Other defenses to a claim
for support by one spouse against another are provided in Sections 175 and
176 of the Civil Code., A husband should not lose the right to assert these
defenses merely because the marital relstionship has been ended by an ex
parte divorce.

5. The right to support, when not terminated by an ex parte divorce,
should be terminated thereafter under some circumstancesa. If the wife
remarries, there should be no further right to look to the original hushand
for support thereafter. In addition, since an action for support looks to the
equity side of the court for relief, any other conduct on the part of the
wife such that it would be inequitable fto require the husband to provide
further support should be sufficient to terminate the support obligation.

6. It should be made clear that an action to enforce support rights

that continue after an ex parte divorce may be brought under either the Uniform 5?“:
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Civil Lisbility for Support Act (CIVIL CODE §§ 241-254) or the Uniform
Leciprocal Enforcemenc of Support Act (CODE CIV, PROC. 8§ 1550-1492). It
should not be necessary to proceed vnder the statules governing the award of
support in divorcee or separaie maintenance actions.

7. A former husband should be granted the right to bring an action after
an ex parte di orce to obtain ar adjudication that his duty to support his
former wife has ended.

8. Ir any action in which the ecourt mithi adjudge that the right to
support after ex parte divorce hasg been Lerminated, serwvice on the civil
legal officer of the counmty where the wife resides should be required before
the court hag Jurisdieiion to render a judgment., This will pr=clude the
granting of a judoment terminating the duty to suoport in a friendly suit
designed primerily t¢ stift the husband's support burden to the local tax

rolls,



PROPOBED LEGISIATICHN

The Commissicn's recommendations would be effectuated by enactment of

the following measure:

An mct tc add Title 4 {commencing with Section 270) to Part 3 of Division 1

of the Civil Code, relating to liability and rights to support.

The people of the State of Califernia do enmct as follows:

SECTION 1. Title 4 {commencing with Section 27G) is added to
Part 3 of Division 1 of the Civil Code, to read:
TITLE 4. SUPPCRT FOLLOWING EX PARTE DIVORCE

§ 270. Definitions

270. As used in this title:

(a) "Ex parte divorce" means a judgment, recognized in this
state as having terminated the marital status of the parties, which was
rendared by a court that d4id not have personal jurisdiction over the
defendant spouse.

(b) "Obligor" means a person who owes or is claimed to owe &
duity of support to his spouse or former spouse.

(¢c) "Obligee" mesns o person Lo whom a duty of support by iis

spouse or former spouse is owed or is claimed to be oved.

Comment. “Ex parte divores" is defined here to permit convenlent reference
in the remainder of the title. The definition requires that the divorce be
effective to terminate the marriese. FHence, a dlvorce judgment made by a
court without jurisdiction to terminate the marriage is not an "ex parte
divorce" within the meaning of this title. A spouse wishing to obtaln
support after such a divorce can sue for divorce or separate maintenance

inasmuach as the marriage still exists,
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The definitions of “obligor" and "obligee" are based on gimilar
definitions that appear in the Uniform Civil Liabllity for Support Act
{see CIVIL cOTE § 2k1) and the Uniform Reciprocal Enforcement of Support

Act (see CODE CIV. PROC. § 1653).



§ 271l. Right to suppoert followirg ex parte divorce

2fl. The duty of one snovss o supnort The other ig not

terminated by or alter o ex parie divorece sxoept g provided

Ly

K - B P Pty -~ BB RN )
Iy Boollong 278 and 27

Comment., Section 271 states the existing law that the right of a
spouse to support {rom the other gspouse 1s not terminaied by an ex parte

diverce. See Hudson v. Hudson, 52 Cal.2a 735, 3kh p.2d 295 (1959).

Limitations on the right vo support following ex parte divorce are stated

in Sections 272 and 273.
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§ 272. When right to support terminated by ex parte divorce

272. The duty of one spcuse to support the other is terminated by

an ex parte divorce if at the time of the divorce the obligee would not
have Qgen entitled to obtain support from the obligor in a divorce 2 ¥

separate maintenance , or any other action that could be brought under

the-laws-of-this-stase to obtain such support .

Comment. Under existing law, there are several defenses to & claim for

support made by one spouse against the other. A husband abandoned by his wife
is not liasble for her support until she offers to return, unless she was justi-

fied by his misconduet in abandoning him. CIVIL CODE § 175. Similarly, a wife
is not required to support her husband, even though he is in need of support,
if he has deserted her. CIVIL CODE § 176. A husband is not liable for his
wife's support when they are living separately pursuant to an agreement that
does not provide for her support. CIVIL CODE § 175. An obligor spouse may
not be required to support the other if the obligor is granted a divorce on
the ground of the cobligee's marital misconduct and the obligee fails to show

that the obligor is also guilty of merital misconduct. Hager v. Hager, 199

Cal. App.2d 259, 18 Cal. Rptr. 695 (1962). Cf., Salvato v. Salvato, 195

Cal. App.2d 869, 16 Cal. Rptr. 263 (1961). And if both spouses are guilty
of marital misconduct, g Californis court considers the equitable doctrine
of "clean hands” in determining whether a claim for support may be enforced.

De Burgh v. De Burgh, 39 Cal.2d 858, 250 P.2d 598 (1952); Teylor v. Taylcr,

197 Cal. App.2d4 T8, 17 Cal. Rptr. 512 {1951).

Under Section 272, if at the time of the ex parte divorce the obligor
spouse could have successfully resisted a claim for support on any of the
above grounds or upon any other groumd, the ex parte divoree terminates any

further duty of support. If the obligor spouse kad no. defense to a clainm for
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support at the time of the ex parte divorce, the duty of support continues
under Section 271 and may be enforced in an appropriate action thereafter,
But see Section 273 and the Comment thereto,

Section 272 deals only with the guestion when a right of support is
ended by an ex parte divorce as a matter of substantive California law,
In some cases, California law will be inapplicable. For example, it may be
inappropriate to apply California law if both parties are nonregidents of
California. Tt may also be inappropriate to apply California law if there
is no right or duty of support under the law of anhother state where one of

the parties resides. The dissenting opinion in Dimon v, Dimon, 40 Cal.2d 516,

526, 254 P.2d 528 (1953), suggests that the constitutional requirement of
full faith and credit requires this state to apply the law of the state
where the divorce was granted and recognize the termination of the right of
support if the obligee was the divorce plaintiff and under the law of the
divorcing state the right of support did not suwrvive the divorce decree.
The dissenting opinion in the Dimon case also suggests that if the obligor
obtained the ex parte divorce and under the law of the obligee's domicile
the right to support was lost when the marriage status terminated, the
California courts will apply that law so that the obligee may not, by
migrating from state to state, revive the right that had expired, kO Cal.2d
540-541.

Because of the varied factors that must be considered in each case to
determine what is the applicable law, Section 272 declares only the
California substantive law and leaves the determination of the guestion

when that law should be applied for the courts to determine.
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§ 273. Uhen right to support terminated following ex parte divorce

273. The duty of one spouse to support the other, when not
terminated by an ex psrte divorce, is terminated thereafter if:

{(a) The obligee remarries; or

(b) It would be inequitable to raguire thz obligor ©o

furnish support to the obligee.

Comment. Section 272 prescribes conditions under which the right of a
spouse to support is termimated at the time of an ex parte divorce. Section
273 prescribtes the conditions under which the right of a spouse to support
is terminated at a later time.

Subdivision (a) is self-explanatory. Subdivision (b} is included in
recognition that the duty to support is enforced by the equity side of the

court. Gaston v. Gasien, 110 Col. 542, hE Pac. 309 (1835); Gelland v.
Galland, 38 Cal. 235 (18359). Cf. De Burgh v. De Burgh, 39 Cal.2d 858, 250
P.2a 598 (1952). Hence, the duty should not be enforced when it would be

ineguitable to do so. The circumstances under which it might be inequitable

2]

to enforee ihe duty ©o support will vary from case o0 case,  and-the gtatute
would unduly confine the courts if it attempted to state in detaill what
inequity is contemplated.

Illustrative of the defenses that are available under subdivision (b) is
the equitable defense of laches. Although no statute of limitations runs on
the duty of support (the duty is a continuing one), a court might deem it
inequitable to enforce such a duty afier a long period has elapsed without
any assertion of o eclzin Tar supnort. Sirilarly, =2 court
might deem it inequitable to uphold a claim for support by a former wife
who lives with a man without marrying him in order to avoid the defense

provided in subdivision (a).



§ 274. Action to enforce duty to support

27k, The duiy of support following an ex parte divorce may be
enforced in an action brought under the provisions of Title 3 ( com-
renecing with Section 241} of this rart or Title ila (commencing

with Section 1650Q) of Part % of the Code of Civil Procedure.

Comment. Sectlon 274 clarifies the nature of the action to be used
to enforee the duty to support following an ex parte divorce. It provides
that an action for such support may be maintained under either the Uniform
Civil Liability for Support Act (CIVIL copE §§ 241-25L) or the Uniform
Reciprocal Enforcement of Support Act {CCDE CIV., PROC. §§ 1650-1692).
Hence, it i1s unnecessary 1o proceed under the laws relating to actions for

divorce and serarate rmaintenance to enforce the post-divorce duly to support.
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§ 275. Action to terminate dquty to support

2¥5. Any perscn whose rarrviage has been termirated by an ex parte
divorce may bring an actlon agpainst his former spouse to cbtain a deter-
mination that his duty to support such spouse wes termimated by or after

the ex parte divorce.

Comment . The defenses €0 an acticn for suppeort alffer an ex parte
divorce that are stated in Sectlons 272 and 273 way prove illusory if the
obligor is unable to obtain an adjudicsgtion of his duty to support when the
witnesses necessary tc establish those defenses are still available. During
a marriage, an obligor spouse may cat off any furtker duty to support. the
obligee speuse by abtairing o diverce ia an aciicn vhere the oblicec is personally

served. Heger v. Hager, 139 Cal. App.2d 259, 18 Cal. Rptr. o935 {1362). Section

275 provides tue obligor with & comparable right after “he warriage has been
terminated by an ex rarte divarce. Under Sectionm 275, a snouse povencizlly
listle [or support may initiste the uction o deterwine whether there is any
Terther ouliastion 42 puonore, o need nast wnds tnill e is swed and

atitermy Lo estabplish Lis defensss at that tice.



§ 276. Maintenance peandents lits

276. In any action brought o enforce = dury of support after
an ex parte diveree, and in any action brought to obtain a deter-
mination that a duty of support was terminated by or after an =x parte
diverce, the court may order the obhligor i> pay any amount that is
necsssary for the support nnd maintensrce of the obligze during the
pendency of the action, including the costs of suit and attorney’s
fees necessary for the nrosecutisn or defense of the action. Any such
crder may be enforced by the court by execution or by such order or
orders asg, in its discretiosn, it may from time to time deem nzcessary.
Any such order may be modified or revoked at any tims during the
pendency of the action except as iz any amount thal may have accrued

pricr to the corder of modilication or revocation,

Corment. A court has inhersnt power ©o order the payment of temporary
support during the pendsncy of any sction to obtain permznent support. Hudson

v. Hudson, 52 Cal,2d 735, 34 P.2d 295 (1959); Kruly v, Superior Court, 216

Cal. App.2d 589, 31 Cal. Bptr. 122 (1953); Hood v. Hood, 211 Cal. App.2d

332, 27 Cal. Rptr. 47 (1962). Hence, Section 2746 is technically unnecessary,
It is included in this title, however, to eliminate any question coacerning

the power of the court to order such support in actions brousht under this title.
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§ 277. Servide on county civil Jegal officer

277. In any action brought to enforce & duty of support after
ail ex parte divorce, and in any actior brought to obtain a determina-
tion that a duty of support was terminated by or after an ex parte
divoree, the court shall not have Jurisdiction to remder a judgment
until 30 days after the county counsel, or the distriet attorney in
any county ncot having a county counsel, of the county in which the

gbligee resides, if he is 5 resident of this state, has been served

with notice of the pendency of the action.

Comment. Sectlon 277 is included in this title in order that the
county in which an obligee resides ray be aware when the obligee's right
to support is about to be terminated. Sometiney the county will have
subrogation rights that may te affected, and sometimes a friendly action
to terminete a duty tc support may te instituted in order to preclude subproga-
ticn rights from arising in the iwmediate future. Sec CIVIL CODE § 248.
Fotice to ths county is required, therefore, L6 provide it with an oppor-

tunity to protect its rights. Section 277 is similar to Civil Code Section

206.6.
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liemo 65«72 EXHTBIT XI

§ 272. 1hen right to support terminated by ex parte divorce

272. The duty of one spouse to support the other iz terminated
by an ex parte divoree if:

(a) Under the law of the obligee's damicile at the time of the
divorce, the obligee’s right to support, if any, i1s terminated by
the ex parte divorce;

(b) Under the law of the obligor's domicile at the time of the
divorce, the obligor could not be ordered to provide for either the
present or future support of the obligee in a divorce action, separate
maintenance action, or any other action to obtain such support;

(c) The obligee unjustifiably abandoned the obligor and has

not offered to return prior to the divorce; or
{d) The obligee is living separate from the obligor at the time

of the'd:lw'::i'ce Pursvant to an agreement that does noi provide for

gupport to the oblige’é.

Comment. Section 272 states the conditions under which a spouse's
right to support is terminated by an ex parte divorce.

Subdivision (a) apparently states the existing lew as indicated in

Hudson v. Hudson, 52 Cal.2d 735, 70, 34k P.2d 295 (1959).

Subdivision (b) provides that there is no right to support following

an ex parte divorce if the obligor spouse could not have been held liable
under the law of hig domicile for the obligee's support if gued personally
at the time of the divorce.
For example, under California law, a husband sbandoned by his wife is
not liable for her support until she offers to return, uniezs she was justified
by his misconduct in abandoning him. CIVIL CODE § 175. Similarly, a wife

43 not required to support her husband, even though he is in need of support,

wle
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if be has deserted her. CIVIL CODE § 175, A husband is not liable for his
wife's support when they are living separately pursuant to an agreement that
does not provide for her support. CIVIL CODE § 175. An obliger spouse

may not be required to support the other if the obligor is granted a divorce
on the ground of the obligee's maritsal misconduct and the obligee fails to
show that the obligor is also guilty of merital misconduct. r V. T,

199 Cal, App.2d 259, 18 Cal. Fptr. 695 (1962). Cf., Salvato v. Salvato, 195

Cal, App.2& 869, 16 Cal. Rptr. 263 (1961). And if both spouses are guilty
of marital misconduct, a California court considers the equitable doctrine of
"elean hands" in determining whether a claim for support may be enforced.

De Burgh v. De Burgh, 39 Cal.2d 858, 250 P.24 598 {1952); Taylor v. Taylor,

197 Cal, App.2d 781, 17 Cal. Rptr. 512 {1961).

Under Section 272, if at the time of the ex parte divorce the obligor
gpouse regided in California and could have successfully resisted s claim
for support on any of the above grounds or uvpon any other ground thaet would
be recognizged under Cailifornia law, the ex parte divorce terminstes any further
duty of Bupport, But if the cbligor spouse had no defense under California
lav to a elaim for support at the time of the ex parte divorce, the duty of
gsupport would continue under Section 27l and would be enforcesable in an
appropriate action thereafter. But see Section 273 and the Comment thereto.

If the obligor spouse regided in another state at the time of the ex
parte divorce, Sectiom 272 would reguire a similar application of thst
gtate's laws to determine whether the obligor could have been held liable
for the obligee's support.

Subdivisions {(¢) and (d) make certain defenses thet would be applicable

under California law to an action for support during marriage applicable to
an action for support following an ex parte divorce. See CIVIL CODE §§ 175, 176.
-2-




Minutes - Regulsr Meeting
November 18, 19, and 20, 1965
STUDY NO, 51 - RIGHT TO SUPPORT AFTER EX PARTE DIVORCE
The Cdmpission consi&ered Memorandwn 65-72 and the first and second
supplements ":.lzle:cei:.ca.,P
Mr. McDonough mede an extended orel steiement in elaboration and
suppleméntatiag'of the first ﬁupplement. He urged:
| (1) Thatrthe Commission not include in any legislation
| it fegdmmgnﬂs on this subject any provisions indicating
what lew éhqﬁl@ be applied (ELE:? legislative choice of
lay ru;gs)i

(2) That ?hé Copmission include in any legislation it
recommendn on this subject substantdally the following
provision.

‘;‘he p;'ovisi.ona of this Title ere to be applied
auly whau the law of this sta¢e 1s appliceble
to the case. Whether the 1aw of this state is
applicable 1s a question of law to be decided by
the court;

(3) That the Commission limit the legislation it recommends
on this subject 4o the substantive and procedural rules
whieh should be applied in those eases in vhich a court
determipes that Califcrnia law 1e gpplicable,

In support of this position Mr. MeDonough recounted in some detail the
considersble changes which have bieed generally urged by the commentators

and adopted by the courts of a number of states in reeent years insofar as
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Minutes - Regular Meeting
Novenmber 18, 19, and 20, 1965

choice of lav is concerned. These changes have, he said, been generally

in the direction of departing from broad, general choice of law rules {such
as place of injury, place of making of a contract, situs of property, and
Place of domicile) in favor of modes of decision which emphasize the factual
relationship of particulsr states with partieular cases (herein of "contracts"
and "Genter of gravity"), and the govermmental interest {or lack thereof)

of particular states in having their laws epplied to perticular cases. Mr.
MeDonough stated that, while he has reservations gbout many of these.depa;tures,
they do seem pretty elearly to be the order of the day and that it seems to
him very doubtful, indeed, thet the legislatures cught to step in at this
point to stifle the current judiciel trend in this aree by the enactment in
statutory form of the very kind of broad, general cholee of law rules‘that
the courts are clearly trying to get awvay from. BHe also gave illustrations
of hypothetical support-after-ex-parte-divorce-decree-cases in which, in his
opinion, the application of the kind of choice of law rules vhich either the
Commigsion or its gtaff now appesr to have in contemplsation would make little
if eny sense, given the remote conneetion of the jurisdiction whose law
would thus be epplied with any of the parties as of the time of its applica-
tione--leading him to eomclude thet the very comsiderations which have led the
courte increasingly to abendon broad, general ehgiee of lar rules are no less
applicable in these cases than in other kinds of eases in vhich the courts
have found them unsatisfactory. Finally, Mr. McDonough pointed out what he
believes are a number of open gquestions relating to the application of the

Full Faith and Credit Clause and other Constitutional provisions in this erea,

-]~
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the existence of which he believes both complicates and mekes asdditionally
unwise any attempt to deal with the complex choiee of law problems involved
with leglslatively enacted choice of lav rules of a broad general nature,

He argued that, taking these comsiderations into account, the Commisasion
should leave choiee of law in this area to the courts unless and until
there is demonstrated a need, in the form of badiy decided cases, for
legislative intervention and should confine its recommendations to & body of
rules that vould produce soﬁnd results in those cases in vhich the courts
determine that Cslifornia law should be applied,

After Mr; McDonougﬁ's views and arguments had been discussed, a motion
was duly made, seconded and adopted that the position he had urged should
not be accepted by the Commission at this time and that the staff should be
directed to continue its work on Study No. 51 on the hypothesis that the
Commission's recommendetion on this subject will inelude provisions relating
to what state's law is to be spplied. Mr, MeDonough volted sgainst the

motion.
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#51.
TH% RIGHET OF A FORMIR SPOUSE TO SUPPORT AFTER

ATl EX PAOTE DIVORCE

INTRODUCTTON

1
In a series oI cesea begirning in 1955, the California Supreme Cour:

has held that a formes wife may maintsin an action to cbtain permanent
suppert from her former husband if the marriage wes dissolved by a diveorce
jdeczree rendered by a courd that did not have personal Jurisdietion over her.
The Supreme Court has reasoned that the divorce court's lack of personsal
ourlsdiction over the wife precludes the divorece court from making any biniis
alivdication affecting her marital support righta.2

This study will explore the ramifications of these decisions to detzimaiuz
whether there are unresolvel lezal problems in the area of post-divorce sup-
aort and, if so, whether such problems can be solved legislatively. Tho =*h’-
w111l consider both felerel and sistor-staote law to the extent that they bony

1 the question of what the Califurnia law s or ought to be.

CHE MARITAT RIGHT OF SUPRCOT

Bzecause the brals of the nldings that a former wife has a pest-diver.:
right of support has bern that the pre-divorce support rights are unaffect::

by & divorce deeree renderad by a cowrt without personal jurdsdiction over hor;

1

the sbu"y of post-divorce support rights appropriately begins with an examlna-

tion of a spousets pre-divorce support rights.

Uades existing Califcrrie l2w, a hushand is reguired tc evn-oh his vw'ie
3
to the extent of his ability to do €o. He is not required to provide such
-1- :
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support, however, when she has abandoned him without just cause; nor is he
required to previde such support when she 1s living seﬁara.te from him pursuant
to an asgreement that dces not provide for her support. The hushband's obliga-
tion to support his wife is independent of her need for that support, and he
can be required to provide her with support commensurate with his station in
life even though she is not dependent on him at all and hae ample means of her
:::vwn..5

The wife, toc, has the duty to support her husband under existing
California 1aw.6 She is obligated to provide such support, however, only
when "he has not deserted her" and he is !unable, from infirmity, to support
himself.," !

The duty of a spouse to provide support to the other may be specifically
enforced by an action brought for that purpose during the ma.rr.’n.a,gz—:..8 Civil
Code Section 137 seems to provide that a court may awvard separate majntetance
only -if the spouse seeking support establishes a cause for divorce or willful
desertion or willful nonsupport by the defendant spousé.9 It 1s well
established, hewever, that a spouse may obtain a decree specifically enforc-
ing the duty of suﬁport despite the fact that the grounds specified by statute
for divorce or separate maintenance cannot be asta‘bliahed.m |

A seperate malntenapnce decree may be modified to increase the support
awarded or to lengthen the period for which support is required; end it 1s
unnecessary for th_e court to reserve jurisdiction in order to exercise this

11
power of modification.

Other atates

At common law, a husband wes required to support his wife; but the wife
12
had no duty to support her husband.

-




The Commissioners on Uniform State lLaws reported in 1964 that all American
jurisdictions retain the rule reduiring the husband to support his wife (in

Texas the llabllity is for necessities only) and that 27 Americen Jurigdic-
tions now require the wife to support her husband when he is in need.

Althouzh Ehe common law denled s spouse the right to bring an action for
1

sUpport, virtually all American jurisdictions will judicially enforce the

obligation to support either through a statutory action for separate main-

15
tenance or through an action in equity independent of statute. Most statas

regard the action for separate maintenance as equitable in the sense that a

16
court of equity bas inherent power to entertain the proceeding. In such

Jurisdictions, statutes suthorizing support actions are not regarded as

17
restrictions on the inherent powers of the eguity court. Some states,

however, limit a spouse to the stetutory conditions for relief upon the theory

that the action was unknown to the common law and the right to separate

naintenance is necessarily limited, therefore, by the statute thet created
18

“he right.
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Interstate problems

These differing dutles of support would cause fev problems if married
persons would stop migrating from state to state. But inasmuch as the American
population is highly mobile, support problems frequently arise that involve

the laws of more than one jurisdiction.

Mcrital support rights pursuent to judgment, Let us consider first the

situation where a support decree is made in cne state and the decree is sought
19
to be enforced in another state.

Section 1 of Article IV of the United States Constitution provides that
"Full Faith and Credit shall be given in each State to the public Acte, Records,
and judicial Proceedings of every other State." The United States Supreme
Court has held that & Judgment for support, or separate maintensnce, must be
accorded by the various states "the same birnding force that it has in the
state in which it was originally given."go If the support avard is paysble
in future installments, the right to such installments "becomes absolute and

vested upon becoming due, and is therefore protected by the full falith and

21
credit clause." If, however, the support award is modifieble by the court
that rendered the decree, full faith and credit need not be asccorded to the
22
decree,

The full faith and credit clause, however, does not forbid a court from
enforeing a modifiable decree rendered by a court of another state.23 If a
modifiable decree 1s to bte enforced by ancother state, due process requires
that the defenda;ﬁ be given notice and the opportunity to litigate the question

of modification. The state of Callifornia wili enforce modifiable decrees

25
for support after trying the lasue of modifieation on the merits.
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The Uniform Reciprocal Enforcement of Support Act was promuigated by the
National Conference of Commissioners on Uniform State Lavs in 1650, and it
has been twlce revised by the National Conference since then. In either
its original or an amended form it has been enacted in every American Jjurisdic
tlon except New York, end New York has enacted & Uniform Support of Dependents
Law that is similar.27 It seems likely that modifiabég decrees will be en-
forceable under the provisions of the Reeiproeal Act. If this is so, then
despite the Supreme Court's refusal to apply the full falth and credli clause
to modifiable support decrees, such decrees are enforceable in virtually all
American Jjurisdicetions.

Thus far we have considered the enforceabllity of & support decree in a
state other than that where the decree was rendered. Ve must now comsilder
the negative force of a support decree--the extent to vhich such a decree will
bar another action for support in a different jurisdiction.

To the extent that the original decree is modifiable {as in California)fg
it seems clear that a support decree cannot bar further relief for the second
court has the power to modify the decree, But if the original decree is not
modifiable, a more difficult problem is presented.

No decision of the United States Supreme Court has been found that involves

30
the specific problem; but Yarborough v. Yarborough, dJecided in 1933, involved

substantislly the same issue. That case lnvolved a Georgia couple who were
divorced in Georgia. The Georgia decree ordered the husband to pey & lump sum
support award to the wife for the support of their child. Under Georgia law,
compliance with the Georgls. decree fully discharged the husband's support
cobligation to the child, anrd no subsequent judgment for support could be
rendered against him. Thereafter, the mother and child migrated to South

Carolina; and sbout 1 1/2 years later, the child sued her father in South Carolina
-5-
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for additional support. The defendant father appeared personally in the
South Carclina action.

The majority opinion (by Mr. Justice Brandeis) held that the Constitution
required South Carolina to give the Georgia judgment the game faith.and credit that
the judrmuent would have in Georgia, Accordingly, the South Carolina eourt
could not order the defendant father to pay any additional support to his
child, for to do so would deny full falth and credit to the Georgia Jjudgment,

Justices Stone and Cardozo dissented in an opinion by Justice Stone. The
dissent argued that South Caroclina’s interest in its domiciliary minor should
enable it to regulste the incidents of the parent-child relationship within
South Carclina, The Georgia judgment should be considered merely as regulating’
the incidents of the parent~child relationship within Georgia. I should not
be read as purporting to regulate the relationship in places outside of Georgis
where the parties might later come to reside.

The Yarborough decision thus indicates that the full faith and credit
clause forbids a court from granting further support Lo a spouse who bas sxhausted
her support rights under an umodifiable support decree rendered by a court of

another state.

Marital support rights where nc prior judgment. So far we have con-

sidered interstate problems that exist when a support avard is sought after
a previous support decree has been made. We now consider interstate problems
where there has been no previous support decree. Such problems may arise vhen
either the spouse seeking support or the spouse from vhom support is sought--
or neither--resides in the state where the support action is brought.

Most states will entertain an acilon for separate maintenance brouvght by

31

a nonresident spouse against a spouse who ig resldent in the state. Few

- _6_
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cases have involved the issue, but apparently the cases are divided on whether

a gupport action can be maintained vhere neither spouse is resident in the

32

state of the forum.

In California, residence is not a jurisdictiocnal requirement in separate
33

maintenance actions. o California case has been found ianvolving two

nonresident spouses; but a dietum indicates that California would entertain a
34
support action even though neither spouse were a resident of the state.

35

Dimon v. Dimon was a support acticn involving two nonresidents. The case

was decided in part on the ground that an ex parte divorce previocusly awarded
to the plaintiff terminated the plaintiff's right to support from the defendant.
The portion of the opinion relating to the effect of an ex parte divorce upon
the marital right of support has been overruled.36 But the case also held

that an asction for support could be maintained on behall of a nonresident child
againgt a nouresident father. The dissenting opinion in Dimon contended that
support could be awarded to the former wife regardless of the fact that both
parties were nonresident.aT Since the majority opinion in Dimon was overruled
in an opinion by the author of the Dimon dissent, it is at least arguable that
the vievs expressed in that dissent nov constitute the law of California.

This conelusion seems doubly warranted because even the mejority in Dimen held
that relief could be granted against the nonresident father on behalf of the
nonresident child and did not suggest that the nonresidence of the former
spouses was a bar to relief as between them. Moreover, Civil Code Section 2hh
(enacted in 1955)38 now provides that "An obligor present or resident in this
State has the duty of support as defined in this title regardless of the
presence or residence of the obligee.” Thus, it seems reasonebly clear that,

under California law, a nonresident spouse may maintain an action for support

against the other nonresident spouse,
-7
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In a concurring opinion, the Chief Justice of the New Hampshire Supreme
Court has pointed out that those states that hold to the rule barring support
actions by nonresidents are preserving a rule that is out of harmony with
recent statutory develorments in those states.39 All fmerican Jurlsdictions
now have enacted reciprocal enforcement of support legislation that permits
a spouse who is resident in one state to begin a support action in that staﬁg
that uwltimately will be enforced against the cother spouse in angther state.
Thus, all states will now entertain a support acticn brought by a nonresident
gpouse pursuant to the procedures specified in the reciprocal support legisla-
tion. ©States retaining the rule that support actions can be maintained only by
residents, therefore, merely require the spouse seeking support to remain out
of state and sue under the reciprocal act instead of permitting the spouse
to recover in a direct intrastate action where both parties are tefore the same
court.

that law 1s to be applied in = suwpport action betveen spouses who reslde
in different jurisdictions?

The few cases that have considered cholce of lsw problems in support of
dependents litigation seem to establish the following propositioms: (1) A
state will enforce a dﬁty of support imposed by its owvn laws upon a resident
cof the sﬁate degpite the nonresidence of the person to vhom the duty of support
is oved, : {2) A state will enforce a duty of support arising under the law
of another state Wheﬁ the person from whom support is claimed is & resident
of that other state. ° {3) A state will not enforce ageainst one of itBhOWn
residents a duty of support imposed by the laws of another jurisdiction, 3

T1lustrative of the fore%oing propositions is the 1958 Texas case,
h

State of Califcrnia v. Copus. That wvas a case brought by the State of

California to recover the cost of supporting the defendant's mother in a
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California mental hospital. The defendant was limble for such support under
L5
California law, but the Texas court held that there vas ne comparable Texas
L6
law requiring the child to support his parent, During the period that the

defendant's mother was confined in the California mental hospital, the defendant
moved his domicile from California to Texas. The Texas court held that
California couwld recover from the defendant for the period during which he

was a California resldent, but California could not recover upon the cobligaticn
imposed by its laws for the period during which the defendant was a Texas
resident., The original version of Section 7 of the Uniform Reciprocal
Fnforcement of Support Act provided:

Duties of support enforceable under this law are those lmposed
or imposable under the laws of any state where the alleged cobligor
vas present during the pericd for which support is sought or where
the cbligee was present when the failure to support commenced, at
the election of the obligee.h7 L8

Although both Californis and Texas had enacted this version of Section 7,

the Texas court dismissed it from consideration on the ground that California's
k9
action was not being prosecuted under the reciprocal act.
50
In Commonwealth v. Mong, the Chio Supreme Cour: held that Section T of

the reciprocal support act, which had been enacted in Ohio, could not constitu-
tionally require an Ohio defendant to support a Pennsylvania dependent as
required by Pennsylvania law when Chio law did not require the defendant to
rrovide such support.

In 1952, the Uniform law Comuissioners amended the above quoted provision
of the reciprocal support act to read:

Duties of support applicable under this lav are those imposed or
inposable under the laws of any state where the obligor was present
during the period for which support is sought. The obligor is presumed

to have been present 1n the responding state during the period for which
support is sought until ctherwise shown.
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A1l Arerican jurisdictilons except New York {(New York has comparable legislation)
have enacted the Unifcrm Act;ls2 but only four states--California, Massachusetts,
Mississippi, and Texas--have retained the substance of the criginally recormended
Section 7.52.1

The meaning of the currently recommended version is not altogether clear.
Its lack of clarity is indicsted in the following hypothetical cases: Cali-
fornig requires a wife to support her husband when he is in need, Arizona does
not.5J Suppose W leaves her needy lwsband, H, in Califcrnia and establishes
a sgeparate residence first in California and then in Avizona. If H sues for
past and future suppori under the reciprocal act, Section 7 may mean that W
can e held liable for all past and future support because she was present in
California for a portion of the pericd for which supporti is sought. On the
other hand, Section 7 mey mean that '/ can be held liable for H's past support
for that pericd while she was stilll present in California but that she cannot
be held liable for H's support for the pericd of her Arizona residence. Under
this latter view, W could not be lisble for future support; but under the
former view, W could be held liable for future support because of her presence
in Califcernia for a portion of the pericd for which support is sought.

Suppose, then, that W continues to support H until after she has established
an Arizona residence. Then sghe terminates her support and H sues under the
recip?ocal support act., Under these facts; W was not present in California
for any portion of the pericd for vhich support is sought; hence, under any
interpretation of the section, W cannot be held lisble for H's support, for
H's claim for support does not cover any pericd of time during which W was

present in California.

Juppose, Turther, that W did not terminate her support to H until after
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establishing an Arizona residence, but she returned to California at a later
time on a weekend trip. Doss the weekend in California revive the entire
claim of H for support because of W's presence in California for a porticn
of the period--the weekend--for which support is sought?

Tinally, the wording of Section 7 suggests that itlcould e H's claim for
support--not his right to support--that fixes the period used to determine the
applicable state law. S=ction 7 provides that the duty of support is that
imposed or imposable under the law of any state where the obligor was present
Auring the period "for which support is sought.” Does this mean that if H
seeks support for the pericd that W was a California resident--even though he
is not entitled to support for that period--that the California law can be
applied to determine W's duty of support, but that if H does not make his
nonmeritorious claim Arizona's law must be applied?

le suggest that an intervretation of Section 7 that ties the duty of
support to nomgeritorious allegations in the plaintifT's pleading ls unsound.
We supgest, too, that an interpretatica of Section 7 ithat ties the duty of
support to the fortuity of whether U/ has ever passed through any state that
raquires wives to suppori needy husbands is unsound,., ‘e think that the re-
eiprocal act is concerned with the presence of the parties during the period
for vhich support is sought. Under this view, W would be liable for H's past
support-~rnd Arizcanz would he reguired to enforee H's claim--for that periocd
during vhich W was a Californla resident. But W would not be liable for H's
support for that pericd during which she was an Arizona resident. W would not
be liable for future support as long as she remained an Arizona resident.

That this interpietation 1s the correct one seems o be supported by the
Commissloner s? Note,5 which indicstes that revised version is based on con-

cepts and principles set forth in an article by Dean Stimson of the University
-11-
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of Idaho Law School that zppeared in the American Bar fAssociation Journal :
in 1950.55 In that article, Dean Stimson argued that the proper rule to be

applied in determining personal rights and dutles betireen persons in different

states is that "the applicable law is the law to which the person alleged to

be under a duty was subject at the significﬁgt time and not the law to which

the person claiming the right was subject,"s

It should be noted, too, that Dean Stimson's article argues that choice of
law rules should be based on physical presence, not domicile.57 It is arguable,
therefore, that the use of the word "presence" in Section 7 of the revised
Uniform Reciprocal Enforcement of Support Act was intended to mean physical
presence, not domicile. Nonetheless, some commentators on the uniforg act
seem to interpret the section as referring to residence or domicile.5 Under
this inﬁerprgtation, Section 7 merely states in statulory Torm the substance
of the Texas court's holding in the Copus ease.59 Since this view will be
easier to administer than an interpreiation hased on an accounting of every
minute of the obligor's time, it is not unlikely that courts will come to the
same conclusicon as the commentators as to the meaning of Section T.

It is clear, therefore, that under the law of all but the four American
Jurisdictions retalning the original version of Section 7, the duty of one
spouse Lo support the other must be determined under the law of the state where
the spouse from whcm support is sought is “present” or resides. And even in
Texas, which retains the original version of Section 7, the determination of

the applicable rule is wrade in the saue way unless enforcement is sought under

its provisions of the reciprocal support act.

-12-




S

THE EFFECT CF DIVCORCE

Thus far, we have considered the rights and duties of support that arise
out of marriage. We must now determine what effect divorce has upon these
rights and duties. We willl consider the effect of both divorces granted
by couris with personal jurisdiction over both spouses and divorces granted

by courts with personal jurisdiction over one spouse only.

Divorce granted by court with personal jurisdietion over both spouses

California. Civil Ceode Section 139 authorizes a Cal iforniaz couwrt to
require a perscn against whom a divorce decree is granted to pay a sultable
allowance to the party to whom the divoree is granted for support and main-
tenance. Under familiar principles of due process, such an crder for support
is not binding on the party requireg to provide the support unless the court
had perscnal jurisdiction over him. °

In theory, the sllowance permitted by Section 139 is not a continuance
of the marital right of support. It is consldered to be ccmpensation to
the injured spouse for the loss suffered as a result of the other's breach
of the obligations of the marital relationship.él

fAccordingly, support may not be awardedéunder Section 139 to the party
against vhom is granted a decree of divorce. ° If both pariies are granted
a divoree, or if one 15 granted a divorce and the other a decree of separate
maintenance, the court may award support to either part% after considering the
application of the equitable doctrine of "clean hands.” ] A court is
withoui jurisdiction to award suppcrt to & party agsinst whom a divorce is
granted unless that party 1s also granted a divorce or separate maintenance

Bl

decree in the same proceeding. Even if a sepsrate maintenance decree has
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been granted to a sucese, 1f a divorce is later granited against that spouse,
65

the rights arising under the prior separate maintenance decree cease.
There is an =xcepticn to the rules stated in the preceding paragraph.
A divoree granted on the ground of incurable insanity does not relieve the

spouse to whom the divorce is granted from any duty of support that arises
66

out of the marital relstionship.

In reguiring support to bz paid pursuant to Secticn 139, the court is
67

required to consider the circumsiances of both parties. The need of the

spouse reguasting support as well as the ability of the other spouse to
68

provide support must be considered., A support order made pursuant to Section
139 may be medified or revoked by the court as to support installments that
Laove not yet accrued, but Section 139 forbids the modification or revocation
of sny support order as to amounts that have accrued prior to the order of
modification or revocation.69
If & court makes no award of support under Section 139 in a divorce

decree, it lacks the power teo modify the decree o provide for support at

e later time.TO Similarly, a decree providing support for a limited time
may not be modified after the expiration of such time to provide for

1

additional support.Tu Howewver, a court may make an award of a nominal sum
in order to retain jurisdiction to modify the decree to provide for

72

additional support at a2 later tine,

Other states. The purpose of this study does not reguire an extensive

cnalysis of the laws of other states. It is sufficient for our purpose to

note how the laws of the several states differ from the law of California.

=1k




()

In a few states, a divorce terminates the right to support; hence, a
73
court camnet grant permanent alimony as an incident to a divorce decree.

In those states where alimony can be granted ag an incident of divorce, it is

usually regarded as being based on tie marital right of support and not as

compensation to the injured spouse.7 In some states, support may be awarded
to a guilty spou,se.'.?5 In scme states a support order may be modified both
as to accrued support installments and as to unaccrued support installments.76

And, a few states permit a court to modify a divorce decree to provide for
suppeort even though no support order was made. in the original decree and the
court d&id not expressly reserve jurisdiction to make a support order at a

77
later date.

Interstate problems. Where there has heen a divorce decree rendered

containing an order for support, the problems presented are no different in
kind than those presented by a separate maintenance order; and the discussion
appearing above at pages 4-6  is apposite.

Where there has been a divorce decree, containing no order for support,
rendered by a court of a state--such as California--where the decree bars
any subsequent support award, the full faith and credit clause of the United
States Constitugion probably bars any subsequent support award by a court of
another state.?

Where the divorce court lacks power to pass on a claim for support, the
decree will not bar a subsequent claim for support made to a court of another

79

state.

If the original divorce decree were rendered by a court of a state--such
as lew Jersey--where a subsequent support order is not barred by the failure

of the court to award support in the original divorce action, several tenable
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views may be advanced as to the propriety of = subsequent support claim made
in the courts of another state,

If one accepts the argument that modifiable judgments should be subject
to the full faith and credit clause, or even if the forum state generally
enforces modifiable judgments as a result of its views of comity, it can be
argued that the forum should decide the claim for support just as it would
if it were é court of the state that granted the originel divorce, whether
or not either or both of the parties are still residents of the divorcing
Jurlsdiction. That original divorce contemplated that the spouse from whom
support i1s sought should provide support at a later time when such support
became needful. The court did not reserve Jurisdiction either expressly
or by making a nominal support award because it was unnecessary to do so
nevertheless, the decree should be treated just as if the court had reserved
Jurisdiction to modify a nominal award, for that was the legal effect of
the decree in the state where the decree was granted.

It may also be argued, however, that the divorce decree did not decide
nor purport to decide the issue of future support. That matter was le=ft at
large and should he decided by applicaﬁion of the appropriate state laws as
of the time when support is actually sought. In effect, the divorcing state's
law requires a former spouse to support the other former spouse when the latter
is in need, But this view of the reguirements of public policy should not be
forever binding on all of the other states in the union merely hecause the
former spouses were domiciled there when the divorce was obtained. Unless
the spouse from whom support is sought or the spouse seeking support still
regides in a state requiring former spouses to provide support, there is no

reason to apply the law of the state where the divorce was granted.
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If the law of the divorcing state is not applied, the principles
discussed shove, pages 8-12, indicate thal the applicable law should

be the law of the state where the spouse from whom support is sought resides.

Ex parte divorce

The Supreme Court of the United States has thus far insisted that a
divorce decree, to be accorded full faith and credit, must be awarded by a
court of a state where at least one of the parties to the divorce is domiciled.
It is unnecessary, however, for both parties to reside in that state; the
divorce must be accorded full faith and credit - even though the defendant
spouse is not subject to the personal jurisdiction of the court, so long.as8
the plaintiff spouse is a domiciliary of the state of the divorcing court. ’

In this study, a divorce granted by a court that lacks personal juris-
diction over both spouses, but that has power to enter a decree that must be
given full faith and credit insofar as it terminates the marriage, is referred
to as an "ex parte divorce.,”

Our inquiry at this point is as to the effect of an ex parte divorce upon
the rights and duties of support that were incident to the marriage. In
this portion of the study, interstate problems will not be discussed separately.
Instead, the attitude of the California courts toward interstate problems and
the law of other states on interstate problems will be discussed under the
headings of "California" and "Other states.” Because the purpose of this
study is to identify California problems and to suggest possible California
solutions, the law of Californie will be discussed last.

82
Other states. In Bstin v. Bstin, the United States Supreme Court

held that a wife's rights under a separate maintenance decree granted by a

New York court were unaffected by an ex parte divorce granted to the husband
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by a Hevada court. Because the Nevada court lacked personal jurisdiction

over the wife, the Supreme Court held that it lacked power to alter her rights

under the Hew York judgment.
. 83
In Vanderbilt v. Vanderbilt, the United States Supreme Court held that

a Hew York court could constitutionally award support to a former wife
despite the fact that her former husband had been granted an ex parte divorce
by a Hevadsg court prior to the time she commenced her Tew York support action.
The Supreme Court held that inasmuch as the wife was not subject to the
Nevada court's jurisdictiom, that court had no power to extinguish any right
which she had under the law of New York to financial support from her husband.
These decisions were foreshadowed by concurring opinions that appeared

8l 85

in Armstrong v. Armstrong and Dsenwein v, Commonwealth ex rel. Rsenwein.

In the Esenwein case, the court affirmed an order of a Pennsylvania court
enforcing a support decree although the husband had obtained a HNevada divorce
after the support decree had been rendered and although, under Pennsylvania
law, the cbligation of a support order terminates with a subsequent diverce.
The holding was based on a determination that the Hevada decree was vold
because the husband never acquired a Fevada domicile; but the concurring6
opinion of Mr. Justice Douglas (who had dissented in the second Williams
case upon which the wmajority opinion relied) suggested that the decree of
the Nevada court did not have to be accorded full faith and credit in an
action for support.

The Armstrong case involved action for support brought by an ex-wife
in Ohio against her former husband who had been previocusly granted a valid

Florida divorce, The Supreme Court affirmed the Chio support order on the

ground that the Florida decree did not purport to adjudicate the wife's
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support rights; hence, ths Ohic court did not actually deny full faith and
credit to the Florida decree, Mr. Justice Black (for four concurring
justices) argued that the Ohio court was not required to give full faith
and credit to the Florida decree to the extent that the Florida decree
purported to affect the wife's support rights.
Cur view is based on the absence of power in the Florida court
to render a personal judgment against Mrs. Armstrong depriving her
of all right to alimony although she was a nonresident of Florida,
had not been personally served with process in that State, and had
not appeared as a party. It has been the constitutional rule in
this country at least since Pennoyer v. Weff, 95 U.S, 714, decided
in 1878, that nonresidents cannot be subjgcted to personal judg-
ments without such service or appearance. 7
S50 far as the federal cases are concerned, then, it appears that a
divorce Jjudgment cannot deprive a spouse of whatever right to supperﬁ she
may have as an incident of the marriage under the law of her domicile if she
88
is not perscnally subject to the jurisdiction of the divorce court.
The rationale of the federal cases seems to be as follows: The divorce
court lacks power to make any binding adjudication of the absent spouse's
89
support rights beceuse of its lack of perscnal jurisdiction over that spouse.
To adjudicate the absent spouse’s support rights would be to deprive that
90
spouse of property without due process of law. Lacking due process, the
21
divorce judgment can be given no effect even in the state where rendered.
Since the divorce judgment can be given no effect on support rights in the
state where rendered, the full faith and e¢redit clause--which reguires that
it be given the same effect elsewhere that it has in the jurisdiction
92
where rendered--does not require that it be given effect anywhere else,
Not discussed in these cases 1s whether the court where support is sought

would be permitted to recognize the termination of the marriage for the purpose

of determining whether support rights incident to the marriasge have terminated.
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The cases thus far havé rerely held that the stateiwhere support is sought
can disregard the divorce and grant support. But, if the due process clause
would forbid the state that granted the divorce from holding that the divorce
decree terminated the suppért rights of the absent spouse because such a
holding would deprive the absent spouse of property without due process of
law, it seems that recoghition of the termination of the marital status by
another state as a hasis for denying support is equally a deprivation of
property without due process of law,

The concurring copinion of Mr, Justice Douglas in the Esenwein93 case
suggests that the due process clause may require all courts to disregard an
exX parte divorce decree when support is sought by a spouse who was not a
party to the divorceuaction. The Esenwein case was decided the same day as
the second Williams9 case, Mr. Justice Douglas disgented in the Williams
case on the ground that the divorce decree was not subject to attack under
Nevada law, hence, the full faith and credit clause protected it from asttack
under Horth Carolina law. The [senweln case algo involved a Nevada divorce;
and, under the domestic law of Pennsylvania where the Egenwein case arose, the
right to support deoes not survive divorce. Despite his views on the credit
that should be accorded a WNevada divorce, Justice Douglas cchcurred in the
Supreme Court's decision permitting Pennsylvania to enforce the former wife's
right to support. From this, it may be inferred that he believed that the
Pennsylvania court would be forbidden by the due process clause from holding
that the wife's support right could be adversely affected by the ex parte
Tevada divorce that terminated her marriage.

95

Further support for this view may be found In Griffin v. Griffin where

the court held:
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A judgment obtained in violation of procedural due process is

not entitled to full faith and credit when su=d upon in another

Jurigdiction. . . . Moreover, due process requires that no

other jurisdiction shall give effect, even as a matter of

comity, to a judgment acquired elsewhere without due process.96

Whatever implications may bhe derived from close analysls of the lenguage
of the various Supreme Court opinions, all that can be determined with
certainty at the present time is that a state may require a person to support
his former spouse despite a prior ex parte divorce if such former spouse was
not subject to the personal jurisdiction of the divoreing court.

The states have adopted a variety of rules to cope with the problems
created by ex parte divoree.97 In some states, the courts hold that the right
of support is incident to a marriage, and if the marriage is terminated--even
by an ex parte divorce--the right of support that is incident thereto also
terminates. Other states held that the right to support survives an ex parte
divorce if the former spouse who 1s seeking support was the divorce defendant;
but they deny post-divorce support if the former spouse who seeks support was
the divorce plaintiff. Other states draw no distinction based on the identity
of the divorce plaintiff and hold that the right of support will survive an
ex parte divorce obtained by either spouse,

These rules, of course, are subject to modification as the full faith
and credit clause is found to be epplicable, For example, it is clear now
that a state granting an ex parte divorce cannot hold that a nondomieiliary
defendant's right of support is term%nated because the marriage to which it
was an incident is also terminated.9 And, it seems likely that the full
faith and credit clause requires all courts to deny post-divorce support to
a former spouse who was the divorce plaintiff if, under the law of the state
where the divorce was granted, the right of support does not survive an ex

9

parte divorce.
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California. In 19h6, a Connecticut court awarded Mrs. Sara Jane Dimon
8 divorce from her husband who was then a resgident of New York. Mr. Dimon
was not served perscnally in Connecticut and did not appear in the Connecticut
proceeding. Soon thereafter, Mr, Dimon. established a new home in Nevada, and
Mrs. Dimon moved to Oregon. During one of Mr. Dimon's occasional wisits to
California, Mrs. Dimon sued him in California for her past and future support.loo L
The case found its way to the California Supreme Court, which held that :
the Connecticut divorce terminated all of Mrs. Dimeon's further right to
support from Mr. Dimon.101 Despite the fact that neither party was a resident
of California, the court based its decision on the absence of any provision
in the California statutes for a separate msintenance action between parties
who were no longer married to each other. There was no discussion of
whether Mrs, Dimon was entitled to support under Connecticut, New York, Nevada,
or Qregon law. Mr. Justice Traynor disgsented. He argusd that the
Connecticut court's lack of personal jurisdiction over Mr. Dimon prevented
Mreg, Dimon from prosecuting her support claim in the divorce action; hence,
she should not be barred from prosecuting her support claim in e forum vwhere
personal jurisdiction over Mr. Dimon could be obtained. He opined that a :
former wife should not have a right to sue for support following an ex parte ¢
divorce if such an action could not be maintained in the courts of the state
where she was domiciled at the time of the divorce. If she was the divorce
plaintiff, full faith and credit would require the courts of this state to

hold that the divorce ended hsr right to support, since the divorce would have

that effect in the state where granted. If she was not the divorce plaintiff,

but under the law of her domicile her right of support did not survive the [

ex parte divorce granted her husband, she should "not be allowed, by migrating




(Y

-

)

102
to another state, to revive a right that had expired.” But, if her right

cof support survived the divorce under the law of her domicile at the time
of the divorce, she should be able to maintain an action to enforece that
right in the California courts,
Mr, Justice Traynor's views in the Dimon case are significant, for he
was the author of the majority opinions in the subseguent cases of Worthley v,
103 104 105 106
Torthley, Lewis v. Lewis, Hudson v. Hudson, and Weber v. Superior Court,

107
Worthley v. Worthley held that an action could be maintained in

California on a modifiable Ilew Jersey separate maintenance decree even though the
defendant husbhand, subsequent to the New Jersey judgment, was granted an

ex parte divorce in Nevada. In sc holding, the court looked'to the New

Jersey law to discover whether the wife's rights under the separate maintenance
decree survived the ex parte divorce.

108
Lewis v. Lewis invelved an Illinois separate maintenance decree

rendered after the defendant husband had been awarded an ex parte divorce
in Wevada. Again, the Supreme Court held that California would enforce the
I1lincis decree., The Nevada divorce was entitled to full faith and credit
on the question of the parties' marital status, but the Illincis judgment
(which was not medifiable as to accrued installments) was entitled to full
faith and credit on the question of the duty of support. That the wife's
right of support survived the divorce under Iilinois law was, of course,
determined by the Illinois judgment.

109
Hudson v. Hudson involved a California wife who had commenced a divorce

action in California. While the action was pending, her husband obtained
an ex parte Idaho divorce, Mrs. Hudson continued to prosecute her divorce

action, however, as an action on the alimony claim alone. Although Dimon v,
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Dimon could have been distinguished, the court overruled its Dimon decisiom.

Hudson held that the right of a wife to support following an ex parte divorce

must be determined by the law of the wife's domicile at the time of the
divorce, Under California law, the right to support that is incident to a
marrisge continues when that marriage is dissolved by an ex parte divorce,

111
Finally, in Weber v, Superior Court, the court held that a former

wife could maintain a support action against her former husband although he
had obtained an ex parte divorce long prior to the initiation of the support
action.

From these cases, 1t seems clear that under California law a spouse's
right of support survives an ex parte divorce obtained by the other spouse.
No California case since Dimon has actually involved a situation where the
spouse seeking support was the diverce plaintiff. But in view of the fact
that Dimon was overruled, not distinguished, it seems safe to say that
California will recognize the survival of the marital support right regardless
of the identity of the spouse obtaining the ex parte divorce,.

When the former spouse seeking post=divorce support was not domiciled
in California at the time of the divorce, it seems fairly clear that the
California eourts will determine whether there is a post-divorce support right
by loocking to the law of the support-plaintiff's domicile as of the time of
the divorce. It was by application of this choice of law rule that the court
arrived at its decision in Worthley and in Hudson; and it was this choice
of law rule that was advocated in the dissent to the overruled Dimon decision,

These cases seem to have solved most of California's substantive problems
relating to the right to support after an ex parte divorce. A few still

remain, however,
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it is apparent that California counsel do not know what kind of an

action to bring to obtain support following an ex parte divorce. In Weber
112
v, Superior Court, the plaintiff wife brought a divorce action despite

the fact that the marriage had been dissolved by an ex parte divorce almost
three years previously.

It is not c¢lear what defenses may be raised to defeat a claim for support
following an ex parte divorce., There is some language in the Dimon dissent
suggesting that the support-defendant might contest the merits of the divorce
action--not for the ﬁpurpose of attacking the divorce, but for the purpose
of defeating the support claim., This suggestion seems ill-founded. Showing
the divorce was improperly granted seems merely Ei show the continued existence
of the duty to supporti As pointed out earlier, ’ California law permits
a court to award support in a divorce action even though it denies the divorce,
Californii ﬁaw also creates certain defenses to support actions brought during
marriage. ’ It is not clear the extent to which these would be applicable
to a claim for support following ex parte divorce.

The cases suggest no way in vhich a former spouse who could have defeated
a support clalim made during marriage or in a contested divorce action may
initiate an action to obtain arn adjudication of his support obligation following
an ex parte divorce. During the marriage, such a person could sue for divorce,
and if successful could obtain a Judgment forever cutting off a further claim
for the support of his spouse.ll5 The casges do not suggest any way in which
a similar judgment might be obtained after an ex parte divorce.

It will be recalled that the right of .a spouse to cbbain support from
the other spouse is-determined in most states by looking to the law of the

116
obligor's domicile. The California cases indicate that whether the right
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to support survives an ex parte divorce must be determined by looking to

the law of the obligee's domicile as of the time of the divorce.ll? It is

not clear whether these ruleg are inconsgistent or whether the courts are merely
holding that survival of the right is determined by the law of the obligee's
domicile even though the substance of the right itself may be determined

by reference to the law of the cbliger's domicile,

The California courts have not yet dealt with the question whether the
right to support survives a divorce obtained by the wife in an ex parte
proceeding even though she could have brought her husband under the perscnal
jurisdiction of the court. It can be argued that she should be precluded
from "splitting her cause of action" by proceeding only with the ex parte

divorce when she could have litigated both her right to a divorce and her

right to support in a single, adversary proceeding,

FECOMMENPATIONS

Without legislative guidance, the California Supreme Court can undoubtedly
provide sound solutions for most of the remaining problems; but it will be
years before the existing uncertaintiess will be eliminated by judicial
decision., In the interim, persons entitled to support may be denied their
rights, and persons entitled to be relieved frem support obligations may be
required to provide support, because there is not enough at stake in the
particular case to warrant an appeal to the Supreme Court. If sound solutions
can be conceived, thersfore, the interest of the parties who are inveolved in
these unfortunate domestic situations would be best served by the enactment
of these solutions as statules.

In this portion of the study, we will consider the extent to which
various factors should be congidered in determining whether there is or should
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be & post-divorce right of support and will recommend solutions to the problems
that we have identified.

The identity of the divorce plaintiff, If the husband was the divorce

plaintiff, and if the wife obtained a support decree from a court of a state
which recognizes the continuence of her support rights following an ex parte
divoree, the full faith and credit clause requires this stete to give the
support decree the same effact thgt it has in the state where rendered and
enforce it against the husband.ll The divorce decree cannot affect any of
the wife's support rights under that l:leuz::c'ee.ll9

Disregarding the full faith and cr=dit clause, it seems unfair to a
wife to permit a judgment to cut off her right of support when she did not
have her day in court on the merits of that judgment. The social policy
that impels a court to award support in a divorce proceeding when it has
Personal jurisdiction over the husband should also impel a court to award
support if the first opportunity the wife has to assert her support right
occurs after the hugband has procured an ex parte divorce. Since the courts
have evolved rules that allow a husband readily to obtain a divorce, it is
necessary to provide that such a divorce can have no effect on the support
rights of a wife who is not subject to the personal jurisdiction of the court
in order to protect the wife and prevent injustice,

If the wife was the divorce plaintiff, it can be argued that by obtaining
the divorce she voluntarily surrendered her suvpport right., Certainly, if the
effect of the decree where rendered was to terminate her support rights, the
full faith and credit clause requires this state to give the decree the same
effect, But, unless the divorce is obtained in a jurisdiction that terminates

support rights upon divoree, the argument that the wife has voluntarily
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surrendered her support rights seems unsound. If perscnal jurisdiction over the
husband cannot be secured in the state where the wife is domiciled, it is
impossible for the wife to litigate the question of support at the time of
the divorce. To deny her the right to litigate that right later thus forever
denies the wife her day in court and permits the husband, by deserting, to
forever escape the obligations he incurred by his marriage. No desirable
publié policy is served by forcing a wife who needs support to choose betwesn
retaining a marital status which is a marriage in name only and retaining her
right of support.

In the light of these considerations, it is recommended that a right of
support should exist following an ex parte divorce regardless of whether the
wife or the husband was the divorce plaintiff.

Amenability of the divorce defendant to the personal jurisdiction of the

divorce court. Under the law of some Jjurisdictions, it is possible for a

plaintiff to determine by the mammer in which he proceeds whether the defendant
will be subject to the court's personal jurisdiction or not. In California,
the problem can arise as follows: Code of Civil Procedure Sections 412 and 1413
describe the conditions under which service by publication may be authorized
and deseribe the procedure for serving by publication, Service by publication
is authorized where the person to be served (1) resides out of the state,

{2) has departed from the state, (3) cannot after due diligence be found
within the state, or (4) conceals himself to avoid the service of summons,
Service by publication is made by publishing the summone in a newspaper and,
where the defendant's residence is known, by mailing a copy of the summons and
complaint to the defendant. Personal service outside the state may be

substituted for publication and mailing. A California court can acquire
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personal jurisdiction over a defendant who is a domiciliary of the state
although the defendant is not served personally so long as the defendant has
not departed from the state.lzo But Code of (ivil Procedure Section 417
provides that, if service was made pursuant to Sections 412 and 413, a court
has power to render a perscnal judgment against a ﬁerson outside the state
only if he was personally served with a copy of the summons and ccomplaint and
was a resident of the state (1) at the time of the commencement of the action,
(2) at the time the cause of action arose, or {3) at the time of service.

Thus, a plaintiff wife whose husband is still a domiciliary of California,
but whose wheresbouts outside the state are known to the wife, may choose to
gerve the defendant either by publication gnd mailing or by perscnal service
outside the state. TIf she chooses the former course, she cannot secure a
personal Jjudgment; but if she follows the latter course, she can.

The question is whether the plaintiff wife should lose the right to support
after an ex parte divorce if she fails to proceed by way of personal service
outside the state against a domiciliary husband who is out of the state, WUWe
suggest she should not.

To bar the subseguent claim in such a situation would..require the court
in the later case to probe the mind of the former wife to determine whether she
knew of the defendant's wheregbcuts, had reason to suspect that he might move
before personal service could be made, could reasonably procure personal
service upon him at that place, ete.

Iio public policy is served by barring the wife's support claim in such a
case, The husband is not twice vexed by support-sesking litigation--he was

not reguired to and did not appear in thke first case. If it would have been
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more convenient for him to litigate the support issue in the divorce action,
he could have appeared and thus forced the litigation of the issue, No ju-
dicial determination is called in question by a person adversely affected

thereby.

On the other hand, barring the wife's claim would reguire the support-court

to determine wh=ather she acted reasonably in proceeding as she did, ©She may
have proceeded by publication because she did not know exactly where he was;
she may not have desired to force him to return to the state because she

believed that it would be more convenient for him to return later; she may

have believed that he would move before she could transmit the court's process

and have it served upon him. A vrong guess on her part as to how reasonable
her actions would appear to a later court would cost her her right to support.
There is no reasch to rest her right to support on such a tenuous basis.

It is recommended, therefore, that res judicata should be applied to
bar a post~divorce actlon for support only where the defendant was personally
before the divorce court.

Choice of law

The California cases have held that whether the right of a wife to
support survivesg an ex parte divorce should be determined under the law of
her-domicile at the time of the divorce.lel Under the law of most states,
the substance of a spouse's right to support is determined under the law of
the other spouse’s domicile.122 Qur problem here is to determine whether
either or both of these rules should he retained.

Tt is recommended that both of these choice of law rules be continued
subject to the gqualification that the law of the obligor's domicile at the

time of the divorce should determine the substance of the support right there-

after.
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Survival of the support right. If the wife was the divoree plaintiff,

and under the law of her demicile the right to marital support does not
survive divorce, the full faith and credit clause requires other states to
recognize that the support right is terminated by the divorce.123 If the
hushand is the divorce plaintiff, the divorce court is without power to
adversely affecz whatever right of swport the wife has under the law of
her domicile.l2

Thus, the Constitution reguires application of the law of the wife's
domicile to determine whether her right of support survives esx parte divorce
except in the case where the wife 1s the divorce plaintiff and under the law
of her domicile the right of support survives divorce. Apparently, in
this eircumstance the courts would be free to apply the law of the husband's
domicile, But inasmuch as policy considerations discussed above indicate
that the right of support should survive an ex parte diveorce procured by the
wife, here too the most desirable law to choose is that of the wife's
domicile at the time of the divorce,

When the hushand is the divorce plaintiff and the right of support does
not survive under the law of the wife's domicile, it is uncertain whether
the Constitution permits any court to hold that the right of support does not
survive. It is arguable that the United States Supreme Court cases hold that
an ex parte divorce obtained by the husband cannot affect whatever right of
support the wife had prior to the termination of the marriage under the law
of her domicile, that for support purpcses the divorce must be regarded as a
nullity and the parties must be regarded as subject to all of their pre-divorce
support rights and duties.

It is neither necessary nor desirable to attempt to predict whether the

United States Supreme Court will permit the state of the wife's domicile to
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terminate her right to support upon termination of the marriage by an ex
parte divorce procured by the husband. If a 3tate can so terminate a right
of swport, it would be undegirable to permit that right to be revived merely
by the migration of the wife to another state, If California provided by
statute that an expired right to support could be revived simply by the
migration of the obligee to California, the state could well become a haven
for divorced wives who could not obtain relief in any other jurisdietion.
4 husband could never know whether he was free from his marital support
obligation or not) for at any time hig wife might move to California and
commence a support actlon. His ability to plan for the future Qould be
seriously impaired. As stated by Mr. Justice Schauer:

If there is to be a divorce at all it is the better public policy

that the decree of divorce shall settle for all time the rights

and obligations of the parties teo the dissolved marriage to the -

end that litigation arising from such marriage shall end and be

knowm to have ended, and that the parties may have an opportunity

to build to a future, free fram, and perhaps the better fgor, the

past, rather than to be wrecked by recurring litigation.
If a state cannot validly terminate an obligee's right of support, a law so
providing will eventually be held to be unconstitutional, and all states at
the same time will be compelled to recognize the continuance of the marital
support right. But since it is impossible to determine in advance of a
decision on the question what the constitutional rule is, it is recommended
that the legislatively prescribed rule require that in all cases the survival
of the support right be determined by the law of the wife's domicile-.at the
time of the divorce to guard against the eventuality that termination of the

right upon an ex parte divorce obtained by the husband is constitutional.

The substance of the support right. If the survival of the marital

support right is to be determined under the law of the obligee's domicile,
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should the subastance of that right also be determined under the law of the
obligee's domicile? The answer must be "No" unless the nature of the obligee's
right is to be drastically changed by the ex parte divorce. It must be
remembered that under the law of most states, the obligee's right of support
is determined by reference to the substantive law of the obligor's dcmicile.126
It is the right of support under the law of the obligor's domicile that
survives the ex parte divorce.

Inasmuch as all states require husbands to support their wives, the choice
of law is not too significant when it is the wife or former wife who is
seeking support. But when it 1s a former husband who seeks support, the need
to apply the substantive law of the obligor's domicile becomes glaringly
apparent. Suppose this case: H and W live in Colorado (which does not
regquire wives to support their husbandSIETJ. They separate, H coming to
California and W establishing residence in Arizona, While the marriage
continues, H's right to support from W will be determined under Arizona law,
for he can get a personal Jjudgment sgainst W only by suing her in Arizona or
by proceeding under the Uniforﬁ Reciprocal Enforcement of Support Act,
Arizona's gersion of which requires application of the law where the obligor
resides.l2 Since Arizong does not require wives to support their husbands,129
H has no right of support while the marriage continues, When the marriage is
dissolved by an ex parte divorce, should the law used to determine H's support
right then be California's law (which requires wives to support their
husbands) or should it still continue to be Arizona's law?

Since the theory of support following ex parte divoree is that the support
rights indident to the marriage are unaffected by the ex parte divorce, Arizona
law-~the law of the obligor's domicile--should be applied to determine the

post-divorce support right because the marital support right was determined
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under Arizona law. Moreover, it would be difficult to justify application
of California law when the person required to perform under that law has (in
the supposed case) never resided in California nor in any other state that
required wives to support their husbands. As Professor Morris points out,
it is short sighted to argue that California's interest in the econcmic
interest of its domiciliary should be the predcminate concern, for Arizons
is equally conecerned with the economic interest of its domiciliary.l30
Accordingly, it is recommended that in thosge cases where the right of
suppert, if any, survives ex parte divorce, the substantive law to be applied
to determine the right of support should be the law of the obligor's domicile.
As of what time should the law of the obligor‘s domicile be determined--
as of the time of the ex parte divorece or as of the time when support is sought?
It can be argued that the substantive law applicable should be determined
as of the time of the ex parte divorce. The later action for support is
authorized pecause the support rights incident to the marriage could not be
determined at the time of the divorce. But, although these rights could not
be determined at that time, when the parties are finally brought personally
before the same court the court should attempt to determine the parties!

support rights and obligations in the way that they should have been determined

at the time of the divoree action. Moreover, if the parties are no longer married

to eagh other, their rights and obligaticns should be viewed as of the time of the

divorce so that they can plan for the future undeterred by any fear that
their rights and obligations may change as they migrate from state to state.
On the other hand, it can be argued that the ex parte divorce should be
totally disregarded insofar as support rights are concerned. Because the
parties could not litigate their marital obligations in the ex parte divorce
acticn, the fact that the action occurred and a divorce decree was rendered
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should be of no consequence when a later right of support is asserted. Hence,
in the support action, the court should apply the same law that it would if
the parties were still married--the law of the cobligor's domicile during

the period for which support is sought. If future support is sought, the
applicable law should be the law of the obligor's domicile at the time of

the support action.

Determining the applicable substantive law as of the time of the support
action would tend te minimize the need for the support forum to determine the
law of other states. It seems probable that few support actions will be
brought against nonresident defendants because of the difficulty of obtaining
personal jurisdiction, Hence, in most cases, the support forum would be

applying its owm substantive law of support.

Although we are not free from doubt, on balance we prefer requiring
determination of the substaniive support law as of the time of the divorce action. ;
Defenses ;

If a husband is sued by his wife for support, under California law he can
cross-complain for divorce, If he is successful on his cross-complaint, and
if no divorce or separate maintenance decree 1s awarded to the wife at the
same time, the court is powerless to order the husband to support the wife.l31
If both parties are granted divorces, whether one can be required to support the
other is determined in accordance with the doctrine of "clean hands."132
Apparently, too, equitable defenses may be raised against any action for
support, whether or not spouses or marital rights are involved.l33

Legislation regulating support after ex parte divorce should make clear

that defenses such as these that may be asserted under the applicable sub-

stantive law may be asgerted in defense against a post-divorce support claim.
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Pogt-divorce support actions
134
Hudson v. Hudson suggests that the post-divorce right of support can

be enforced in an independent action in equity. The suggestion has apparently
been overlooked, for diverce actions have been brought to enforce the post-
divorce right of support despite the fact that the marriage was already
terminated.135 The Uniform Civil Liability for Support Act136 and the
Uniform Reeciprocel Enforcement of Support Actl37 provide statutory authority
for interspousal support actions independent of the actions for divorce and
separate maintenance, Since the theory under which post-divorce support
actions may be maintained is that the marital right of support was undisturbed
by the ex parte divorce, there is reason to believe that a support claimant
may proceed under these acts after an ex parte divorce as well asg before. It
is recommended that a minor statutory adjustment be made in order to make it
¢lear that these acts can be used to enforce the post-divoree right of support,

During a marriage, an obligor spouse has the right to bring an action for
divorce and obtain an adjudication that his obligation to support the obligee
spouse no longer exists. It would be unfair to an obligor to provide an
obligee with a form of action to enforce post-divorce support and fail to
provide the obligor with a form of action to terminate his post-divorece
support obligations comparable to that which he has prior to divorce. The
courts have provided the obligee with a post-divorce support action. Legislative
action, however, seems necessary to provide an obligor with a post-divorce
acticn to obtain an adjudication of his support obligations.

Accordingly, it is recommended that legislation be proposed that would

give a former spouse a right of action to terminate support obligations

equivalent to that which he has during marrlage.
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the circumstances of the parties and the nature of the case shall render
fit, reasonable and just . . . ." The New Jersey court held that the
support acticn should be dismissed because the Nevada judgment barred

. further relief in Nevada and the full faith and credit clause reguired HNew
Jersey to give the Nevada decree the same force and effect that it had in

Hevada.
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80.
81,
82,
83.
8k,
85.
86.
87.
88.
8g.

o2i.

« + » lew Jersey will not te suffered to btecome a resort for

rives whose matrimonisl ties to their spouses have been severed in other
Jurisdictions and who, lackling further remedies <there tecause of the finali-
ty and conclusiveness of the judgment entered in the litigation, seek out
the New Jersey courts as a forum for additional relief not available in
vhe forelgn forums." 25 N.J. Buper. at __ , 95 A.2d at 771,

Cooper v. Cocper, 314 Ky. 413, 234 5.W.2d3 658 {1950},

Williams v. North Carolina, 325 U.S. 226 (1945).

Williams v. North Carolina, 317 U.S. 287 (1gk2).

33k U.s. sk (1948).

354 U.8. 416 (1957).

350 U.8. 568, 575 (1946).

325 U.8. 279, 261 (19h5).

"illiams v. North Carolina, 325 U,3. 226 (1945).

350 U.S. at 576.

See Hudson v. Hudson, 52 Cal.2d 735, 740, 3uk P.2d 295 (1959).

Vanderbilt v. Vanderbilt, 354 U,3, 416 (1957).

Armstrong v. Armstrong, 350 U.S, 568, 575 {1956}(concurring cpinion).

This concurring opinion was cited as a partial basis for the majority
opinion in the Vanderbilt case, 354 U.S. 416, L19.

This proposition must be inferred Trom the discussion of Pennoyer v. Neff,
g5 U.S. 714 (1878), in Mr. Justice Black's majority opinion in the Vander-
bilt case and hls concurring opinion in the Armstrong case, See the dis-
senting opinion of Mr., Justice Harlan in the Vanderbili case: "The Court
holds today, as I understand its cpinion, that levada, lacking personal

Jurisdiction over Mrs, Vanderbilt, had no power to adjudicate the question
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92,

23.
G,
9%.
6.

97.

g8,

of support, and that any divorce decree purporting so to do 1s to that
cxtent wholly void--presumably in Nevada as well as in New York--under

the Due Process Clause of the Fourteenth Amendmeni, pursuvant to the
doctrine of Pennoyer v. Neff, 95 U.S. 71h," 35hL U.3, at k28,

Venderbilt v. Vanderbilt, 354 U.S. 416, 419 (1957). It has been Mr. Justice
Black's consistent peosition throughout these cases that the full faith and
credit clzuse requires the courts of each state to give a Judgment rendered
by a court of ancother state the same effect that the judgment has in the
siate where rendered. See his dissenting opinion in Williams v. North
Carolina, 325 U.S. 226, 24k (19L5), " . . . Nerth Carolina cannot be per-
mitted to dlsregard the Nevada decrees without passing upon the 'faith and
credit! which Hevada itself would give to them under its own 'law or usage.'"
525 U.8, at +» Hence, it is implicit in the copinions written by Mr.
Justice Black that ex Parte divorce decrees cannot be pgiven any effect even
in the state vhere rendered insofar as they affect or purport to affect the
support rights of the absent parties.

Dsenveln v. Commonwealth ex rel. Isenwein, 325 U.3. 279, 281 (1945).
Uilliams v. North Carolina, 325 U.3. 226 (1945},

327 U.S. 220 (1946).

Ia. at 2286-229. See also the opinion of Mr. Justiice Black in Armstrong v.
Armstrong, 350 U.3. 568, 575 (1956} where he asserted that a legislative
divorce, though effective to terminate the marital status, cannot "create
or destroy financial obligations incident to marriage." 350 U.3. at 580.
Annot., 28 A,L.R.2¢ 1378.

Vanderbilt v. Vanderbilt, 354 U.53, 416 (1956)..

See the dissenting cpinion of Mr. Justice Traynor in Dimon v. Dimon, 40
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104,

105.-

106.
107,
108.
109.

110.

112,
113.
11k,
115.
116.
117.
118,

Cal,2d 516, 526, at 540: "If the wife was the plaintiff in the divorce
action, and under the law of the state granting the decree the right did
not survive the diveorce, the full faith and credit clause would compel
California to give the same effect to the decree and hold that the decree
not only dissolves the merrisge status but termirated the wife's right to
surport.” See also note 78 and the accompanying text.

The facts are quite fully reported in Dimon v, Dimon, 24% P.24 972 (Cal.
App. 1952).

Dimon v. Dimon, 40 Cal.2d 516, 254 P.2d 528 (1953).

4o Cal.2d at 541,

4 cal.2a k65, 283 P.2d 19 (1955).

49 cal.2a 389, 317 P.2d 987 (1957).

52 Cal.2d 735, 34k P.2d 295 (1959).

53 Cal.2d 403, 2 Cal. Bptr. 9, 348 P.2d 572 (1960).

L gal.od 465, 283, P.2d 19 (1955).

Lo Cal.2d 389, 317 P.2d 987 (1957).

52 cal.2d 735, 344 P.2d 295 (1959).

4o Cal.2d 516, 254 P.2d 528 (1953). See notes 1G0-102 and the accompanying

text.

53 ¢al,2d 403, 2 Cal. Rptr. 9, 348 P.2d 572 (1960).
53 cal.2d 403, 2 Cal. Rptr. 9, 348 P.2d 572 (1960).
See note 10 and the accompanying text,

See notes 4 and 7 and the acccmpanying text.

See notes 62-65 and the accompanying text.

See notes 41-59 and the accompanying text,

Hudson v. Hudson, 59 Cal.2d 735, 34b P.2d 295 (1559).

Lewis v. Lewis, 49 Cal.2a 389, 317 P.2d 987 (1957).
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120,
121,
122,
123,
12k,

125.

126.
127,
128.
129.
130.
131.
132.
133.
13k.
135.

136.
137.

Vanderbilt v. Venderbilt, 354 U.S. 416 (1957); Estin v, Estin, 334 U.S.
541 (1948).

Miller v. Superior Court, 195 Cal. App.2d 77, 16 Cal. Rpir. 36 (1961).
Hudsen v. Hudson, 52 Cal.2d 735, 34k P.2a 295 {1959},

See notes 41-59 and the accompanying text.

See note 99 and the accompanying text.

See notes 82 and 83 and the acccmpanying text.

Dimen v. Dimon, 40 Cal.2d 516, 545, 254 P.2d 528,  (1953){(concurring
opinion}.

See notes 41-59 and the accompanying text.

See note 13, suprs.

3ee note 52 and the accompanying text.

see note 13, supra.

Horris, Divisible Divorce, 6% HARV, L. REV. 1287, 1294 (1951).

SJee notes 62-65 and the accompanying text.

Jee note 63 and the acccmpanying text.

Cf. Radich v. Kruly, 226 Cal. App.2d 683, 38 Cal. Rptr. 340 (1964).
52 Cal.2d 735, 34k P.2d 295 (1959).

See Weber v. Superior Court, 53 Cal.2d 403, 2 Cal. Rptr. 9, 348 P.2a
572 (1960).
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