#53 12/6/65

Memorandum 65-78
Subject: Study No. 53(L}) - Personal Injury Damages as Separate Property

Accompenying this memorandum are twe copies of a tentative recommends-
tion (on pink) relating to personal injury damagesf Two coples are
provided so that you may wmark suggested textual revisions on one copy
and return it to the staff at the December meeting.

The tentative recormendation has been revised to reflect the decisions
made at the Hovember meeting., The following matters should be especially
noted:

The comment to Section 163.5 is new,

Section 164,7 has been slightly revised, An awkward parenthetical
phrase +that appeared in the former version is now subdivision (b).

Section 171 as it appeared in the last tentative recommendation could
not be readily fitted within the title to the bill. Moreover, its subject
matter duplicated Civil Code Sections 167 and 168 in large part. Aeccordinglv
we moved the substance of the proposed chenge back into Section 1T7la
where we originelly proposed to place it. Drafting difficulties had caused
us to substitute a revision of Section 171 for the original 17la amendment;
but we think that the drafting difficulties have besn overcome in this
draft,

Sections 900-907 of the Code of Civil Procedure are here proposed
to contain the Commission's contribution reccommendations, Seetion 900
has been added to facilitate the drafting of Section 901 (as well as the
following sections) to provide for a right of contribution whenever a
spouse 1s involved either as the party claiming contyibution or as the party

from whom contribution is claimed.
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The amendment to Section 17lc formerly appeared in the principal bill.
With the revisions made in the section to remedy previous drafting defects,
we could not bring the amended section within the scope of the title to
the principal bill., Accordingly, we are here proposing a trailing bill to
taks effect only if the principal bill takes effect.

Respectfully submitted,

Joseph B. Harvey
Ageistant Executive Secretary
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#53 12/6/65
TENTATIVE RECOMMENDATIOR
of the
CALIFORNIA LAW REVISICN COMMISSION
relating to
WHETHER DAMAGES FCR PERSONAL INJURY TO A MARRIED PERSON
SHOULD BE SEFARATE (R COMMUWITY PROPERIY

{'ﬁe 1957 legiplature directed the Law Revislon Camrission to undertaks
a study "to determine whether an award of demages made to a maxried person
in a personsl injury action should be the separate property of such married
person.” This study involves more than a consideration of the property
interests in damsges recovered by a married person in & personal injury
action; it also involves a consideration of the extent to vhich the centribu-
tory negligence of orne spouse should be imputed to the other, for the doctrine
of imputed contributory negligence has been determined in the past by the

nature of the property interests in the award.

Hany, iFf not meed, actions for the recovery of damages for Personal
injury in whieh the comtributory negligence of a spouse is a factor arise otit
of vehicle accidents. Because contributary negligence is imputed to vehicle
ovners under Vehicle Code Section 17150, that section creates specisl problems
of lmputed contributory negligence betweed. epoused, The problems of imputed
contributory negligence under Seetion 17150 are deali with in a recomtendation
that :rill be separately published. Nevertheless, that recommendation should
be considered in connection with this recommsndation, "for the two.recommendsz-s -
tions iaken together, provide a comprehensive and consistent statutory scheme
m ‘the subject of imputed contributory negligence betveen spouses,
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Personal injury damages as separate or community nroperty

Prior to the enactment of Civil Code Seetion 163.5 in 1957, damages
awarded for a personal injury to a married person were community property.

CIVIL CODE §§ 162, 163, 164; Zaragoss v. Craven, 33 Cal,2d 315, 202 P,2d

73 (194%9); Moody v. So. Pac, Co., 2167 Cal. 786, 14l Pac. 388 (1914). Each

spouse thus had an interest in any damages that might be awarded to the
other for a personal injury. Therefore, if an injury to a married person
resulted fram the concurrent negligence of that person's spouse and a third
party, the injured person was not permitted to recover demages, for to allow
damages would permit the negligent spouse, in effect, to recover for his own

negligent act., Kesler v, Pabst, ¥3 Cal.2d 254, 273 p,24 257 {1954).

Civil Code Section 163.5, which provides that damagss awarded 1o a
married person for personal injurles are separate property, was enacted in
1957. Its purpose was to prevent the contributory negligence of one spouse
from baing imputed to the other to bar recovery of damages because of the
commmni €y property interest of the gullty spoise in those damages. Fstate of
Simoni, 220 Cal. App.2d 339, 33 Cal. Bptr. 845 {1963); b WITKIN, SUMMARY OF
CALIFCRUIA LAY 2712 {1960},

£Yshoysh Seetion X63.5 eli:nina.tec_‘»‘..the doctrine of Imputed econtribdutory
neglipence insofar as that doetrine wés based on the community nature of a

spouse's personal injury dameges (see Cooke v. Tsipouroglou, 59 Cal.2d 660, 664,

31 Cal. Rptr. 60, 3681 P.2d 9ho (1963)), its sweeping provisions have had other
and less desirable consequences, First, it applies to any recovery for perecnil
injuries to & married person regardless of whether the other spouse had
anything to do with the injuries, thus changing the lair in an important respect
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elthough it was unnecessary to do so to remedy the problem the legislature
was attempting to solve. Second, although earnings are community property--
and are usually the chief source of the community property--damages for the
logs of future earnings are, incongruously, mede the separate property of
the injured spouse by Section 163.5. Third, while expenses incurred by
reason of a personal injury are usually paid from community property, Section
163.5 seems to make any dsmages awarded as reimbursement for such medical
expense the separate property of the injured spouse, thus preventing the
comrunity from being reimbursed for the resl losses that it has suffered by
reason of the injury.

Ap separate property, the damages received for personsl injury are not
subject to division on divorce. They may be disposed of by gift or will
without limitaetion. In case of an intestate death, the surviving spouse
receives all of the community property, bui msy reeceive as little as one
third of the separate property. BSome couples may, by commingling the damages
award with community property, convert it to community property and lnadvertently
incur a gift teax liability upon which penalties and interest may acerue for
yeers before it is discovered.

To eliminate these undesirable remifications of Section 163.5, the
Commission recommends the enactment of leglslation that would again make
personal injury damages ewarded to a married person commmnity property. The
problem of imputed contributory negligence should be met In some less drastic
way than by converting ell such damages into separate property.

Although personal injury dameges awarded to & merried person should be
community property as a general rule, the Cammission recommends retention of
the rule that such dameges are separate property when they are peid in compen-

sation for an injury inflicted by the other spouse, If damages pald by one
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spouse to the other in compensation for a tortious injury vere regarded as
community property; the tortfeasor spouse would, in effect, Dbe compensating
himgel? to the extent of hils interest in the commumity property.

Management of community property perscnal injury demages

Because a.wife's personal injury demages are her separate property
under Civil Code Section 163.5, they are now subject to her management and
control. It is unnecessary and undesirable to change this aspect of the
exlsting lav even though personal injury damages are made community property.

If personal injury dameges were community property subject to the
husband's management, the law would work unevenly and unfairly, A judgment
creditor of the wife, who would have been able to obtain satisfaction from
the wife's earnings, would be unable to levy on damages peid to the wife
for the loss of those earnings. A hushand!s ereditor would bhe able to
levy on the demages paid for the wife's lost earnings even though he ecould
not have reached the earnings themselves. The wife's aéset, kar earning
capacity, srould be converted in effect to the husband's asset by a damages
award, Yet no such conversion takes place upon the husband's recovery of
personal injury demages.

Prior to the enactment of Section 163.5, Section 17lc provided that
the wife had the right to manege, inter alis, the community property that
consisted of her personal injury damages. Upon amendment of Section 163.5
to meke personal injury demages community property, Section 1T7lc should be

amended to again give the wife the right to manage her personal injixry damsges.
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Payment of damages for tort liability of a married person

In Grolemund v, Cafferata, 17 Cal.2d 679, 111 P.2d &bl (1941), the

Supreme Court held that the community property is subject to the husband's

liability for his torts. In McClain v, Tufts, 83 Cal. App.2d 140, 187

P.2d 818 (1947), it was held that the community property is not subject

to 1liability for the wife's torts, Both of these decisions were based on the
husband®s right to manage the community property, and both were decided
before the enactment of Civil Code Section 171e, which gives the wife the
right to manage her earnings. The rationale of these decisions indicsates
that the community property under the wife's control pursuant to Section
171ie is subject to liability for her tog?s and is not subject to liability

for the husband's torts; but no reported decisions have ruled en the matter.

Cf. Tinsley v. Bsuer, 125 Cal. App.2da 724, 271 P.2d 116 (1954} {wife's
“earnings" derived from embezzlement are subject te the quasi-contractual
liability incurred by the wife as a result of the embezzlement under
Civil Code Section 167),

The Commission recommends the enactment of legislation to make clegr
that the tort lisbllities of the wife may be sstisfied from the community
property subject to her management and control ss well as from her separate
property. Such legislation will provide assurance that e wlfe's
personal injury damages will continue to be subject to liability for her
torts even though they are community instead of separate property.

When a tort liability is incurred because of an injury inflicted by

one spouse upon the other {see Self v. Self, 58 Cal.2d 683, 26 Cal. Rptr.

97, 376 P.2d 65 (1962), and Klein v. Klein, 58 Cal.2d 692, 26 Cal, Rptr.

102, 376 P.2a 70 (1962), which abandon the rule of interspousal tort immunity),
it seems unjust to permit the liable spouse to use the community property
(ineluding the injured spouse's share) to discharge that liability when the

guilty spouse has separate property with which the liability could Ye
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'discharged. The guilty spouse should not be entitled to keep his separats -
estate intact while the community property is depleted to satisfy an obligation
arising out of an injury caused by the guilty spouse to the co-owner of the
community.

Accordingly, the Commission recommends the enactment of legislation that
would require a spouse to exhaust his separate property to discharge & tort
liebility arising out of an injury to the other spouse before the community

property subject to the guilty spouséts control may be used for that purpose.

igputeﬁ coatributory negligence

Although the enactment of Section 163.5 has had undesirable ramifications
in its effect on the coammunity property system, it did successfully ebrogate
the doctrine of imputed contributory negligence and allow an injured spouse to
recover for injuries caused by the ccneurring negligence of the other spouse and
a third party. See Cocke v. Tsjpouroglou, 59 Cal,2d 660, 664, 31 Cal. Rptr.
60, 381 P.2d 940 (1963). The enactment of leglslation making perscpsl injury
damases avarded to & married person community property will apgain railse the
problem that Section 163.5 was enacted to solve.

The doctrine of lmputed contributory negligence should be met directly--
by providing explicitly that the negligence of one spouse is not to be imputed
to the other. This would, however, permit en injured spouse to place the
entire tort liability burden on the third party and excnerate the other spouse
whose actions also contributed to the injury simply by suing the third party
alone; for a tortfeasor has no right to contribution from any other torifeasor
upder California law unless the Jjoint tortfeasors are hoth joilned as defendants
by the plaintiff and s joint judgment is rendered ageinst them.

A fairer way to allocate the burdens of lisbility vhile protecting the
innocent spouse would be to provide for contribution betwveen the joint tort-
feascors. Contribution would provide & means for providing the innocent spouse
with complete relief, relieving a third party whose actions but partially
caused the injury from the entirs liability burden, and requiring the guilty

gpouse to assume his proper share of responsibility for his fault,
.



The existing contribution statute {CODE orw. PROC, §§ 875-880) does not
provide an effective right to contribution when one of the joint tortfeasors
is the spouse of the plaintiff. Under the existing statute, the plaintiff
iz in virtually ccmplete control of a defendant's right to contribution; for
the contribution right does not exist unless there jis a common Jjudgment
against the Joint tortfeasors. A defendant has no right to cross-complain
for contribution against a person not named as a defendant by the plaintiff,

c¢f. Thornton v. Luce, 209 Cal. App.2d 542, 26 Cal. Rptr. 393 (1962). Thus

a plaintiff may shield his spouse from contribution liability by the simple
expedient of refusing to pame the spouse as & defendant, The close relation-

ship of the parties would encourage a pleintiff to utilize this control

over the defendant's right to contribution merely to shield the plaintiff's
spouse from responsibility for his fault. Therefore, to create an adequate
right to contribution when the plaintiff's spouse is involved, legislation
should be enacted which gives a defendant the right to cross-complain against
the plaintiff's spouse for the purpose of seeking contribution, thus depriving
the plaintiff spouse of the pover te eucnerate the suilty spouse

from contribution lisbility.

PROPOSED IEGISLATION
The Commission'’s recormendations would be effectuated by enactment

of the followlng measures:



#53(L)

An act to amend Sections 163.5 and 17la of, and to add Secticns 164,5

and 16L.7 to, the Civil Code, to add a new chapter heading immediately

preceding Section 875 of, and to add Chapter 2 {commencing with Section

900) to Title 11 of Part 2 of, the Code of Civil Frocedure, relating to

tort ligbility of and to married persons,

The people of the State of California do enact as follows:

SECTION 1. Section 163.5 of the Civil Code is amended to read:
163.5., All-damsgesy-speciail-and-genoraky-awarded-g-gpa¥ried
persen-in-a-eivili-sekicn-for-perseral-injuriesy-are-tka-pepavate

Prepeysy-of-pueh~Earried-perscn. All money or other property paid

by or on behalf of a married person to his spouse in satisfaction of

a Judpment for damages for personal injuries to the spouse or pursuant

t0 an agreement for the settlement or compromise of a claim for

damares for persopel injuries to the spouse is the separate property

of the injured spouse.

Comment. Prior to the enactment of Section 163.5 in 1957, demages paid
to & married person for personal injuries ‘rere community property. Zaragosa
v. Craven, 33 Cal.2d 315, 202 P.2d4 73 (1949). The enactment of Section 163.5
made sll damages awarded for personel injury to a married person the separate

property oi such perscn. Lichtensuer v. Dorstewitz, 200 Cal. App.2d 777, 19

Cal. Rptr. 654 (1962). Under the above amendment of Section 163.5, personal
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injury damages paid to & married persca will be separate prcperty only if
they are paid by thne other spouse. In 2ll other cases, the Jormer rule--
that personal injury dacages pald to = married peérscn are cormunity

property--will be restored.



SEC, 2. Section 164.5 is added to the Civil Code, to read:

164.5. If a married person is injured by the negligent or
wrongful act or omission of a person other than his spouse, the
fact that the negligent or wrongful act or omission of the spouse
of the injured person was a concurring cause of the injury is not
a defense in any action brought by the injured person to recover
damages for such injury except in cases where such coneurring
negligent or wrongful act or omission would be a dafense if the

marriage did not exist.

Corment, Section 163.5 was enacted in 1957 in an effort to overcome

the holding in Kesler v. Pabst, 43 Cal.2d 254, 273 P.2d 257 {1954), that

an injured spouse could not recover from a negligent tortfepsor if the
other spouse were contributively negligent, The paticnels of Lhe Kesler
holaiiy; was that to permit recovery would allow the guiliy spouse to profit
from his own wrongdeoing because of his community property interest in the
damages. Section 163.5 made personal injury demsges separate property so
that the guilty spouse would not profit and his wrongdoing could not be

imputed to the innocent spouse.

Section 163.5 is amended in this act to restore the former rule that
perschal injury damages are community property. To prevent the rule of Kesler
v. Pabst, 43 Cal.2d 25k, 273 F.2d4 257 (1554%), from again beins applied in personal
injury actions brought by a married persom, Section 16L.5 provides directly
that the contributory negligence or wrongdoing of the other spouse is not a
defense to the action brought by the injured spouse. However, to avoid
requiring the third party to pay all of the dammsges in such a case, he is
given a right to obtain contribution frcm the guilty spouse by Sections

900-007 of the Code of Civil Procedure.
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BEC. 3. Section 164.7 1s added to the Civil Code, to read:

i6k,7. {a) Where an injury to a married person is caused in
whole or in part by the negligent or vrongful act or cwission of his
spouse, the communlty property mey not be used to discharge the
liability of the tortfemscr spouse to the injured spouse or his
liability to meke contribution to any Joint tortfeasor until the
separate property of the tortfeasor spouse, noct exempt from execution,
is exhausted.

{b)} This section does not prevent the use of community property
to discharge a liability referred to in subdivision (a) if the injured
spouse glves written consent thereto after the occurrence of the
injury.

{¢) This section does not affect the right to indemnity provided
by any insurance or other contract to discharge the tortfeasor spousels
liability, whether or not the consideration given for such contract
consisted of community property, if such contract was entered into
prior to the injury.

Comment. As & general rule, a tort liability of a married person may
be satisfied from either his separate property or the community property
subject to his control., See Section 17la and the. Corment thereto. Section
164.7 is added to the Civil Code to require that the tortfeasor spouse resort
first to his separate property to satisfy a tort obligation arising out of an
injury to the other gpouse, When the liability 1s incurred because of an
injury inflicted by one spouse upon the other, it is unjust o permit the

guilty spouse to keep his separate estate intact while the community is

depleted to satisfy an obligation resulting from his injuring the co-owner of
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the communityl.

Subdivision (b} provides that the tortfeasor spouse may use ccmmunity
property before his separate property is exhausted if he obitains the written
consent of the injured spouse after the cccurrence of the injury. The
limitation is designed to prevent an inadvertent waiver of the proteetion
provided in subdivision {a) in & merriage settlement agreement or property
settlement contract entered into long prior to the injury.

Subdivision {c) is designed to permit the tortfeasor spouse to rely
on any liability insurance policies he may have even though the premiums

have been paid with community funds.
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SEC, &, Bection 1T7la of the Civil Code is amended to read:
17la. (g} Fewr-eivil-injuries-cormitied-by-a-married-womany
damagos-may-ko-reeovered-from-heyr-alone,-and-her-husband-shall

not-be-liable-therafory A married person is not liable for any

injury or damage caused by the other spouse except in cases where

he would be jeimiily liable wiith-hery therefor if the marriage did

not exist.

(0) A married perscn's lisbility for any torticusly irflicted

injury cr darsge mey be satisfied orly from the serparatc property

of such married perscn and the ecormunity property of wiilch he hasg

the wanazerent and control.

Comment, Prior to the enactment of Section 17la  in 1913, a husband
was liable for the torts of his wife merely becauss of the marital relation-

ship. Henley v, Wilson, 137 Cal, 273, 70 Pac. 21 (1902). Section 1T7la

was added to the code to overcome this rule and to exempt the husband's
separate property and the community property subject to his control from

liability for the wife's torts. McClain v. Tufts, 83 Cal. App.2d 140, 187

P.2d 818 (1947). The section was not intended to, and did not, affect the
rule that ons spouse may be liable for the tort of the other under ordinary

principles of respondeat superior, Perry v, MclLaughlin, 212 Cal. 1, 297

Pac. 554 (1931)(wife found to be husband's agent); Ransford v. Ainsworth,

196 Cal. 279, 237 Pac. 747 (1925)(husband found to be wife's agent);

Mewhirter v. Fuller, 35 Cal. fpp. 288, 170 Pac. 417 (1917)(operation of

husband's car by wife with his consent raises inference of agency).
Subdivisic: {a) revises the languess of o secticn to clasiZy 1is arigined

meaning.

3T
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Subdivision (b) has been added to eliminate any unceriainty over the
nature of the property that is subject to the wife's tort liabilities. It
is consistent with the existing law to the extent that the existing law

can be ascertained. @rolemund v. Cafferata, 17 Cal.2d 679, 111 P.2d 641

(1941}, held that the community property is subject to the husbandfs tort
liebilities because of his right of management and control over the community.

MeClain v. Tufts, 83 Cal. App.2d 140, 187 P.2d 818 (1947), held that the come

munity property is not subject to the wife's tort liabilities because of her
lack of management rights over the community. Under the raticnele of these

casesg, the enactment of Civil Code Section 1Tlc in 195)--giving the wife the
right of management over her earnings and personal injury damages--probably

subjected the wife's earnings and personal injury damages to her tort

liabilities; bui no case so holding hes been found.
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SLC. 5« A new chapter heading iz added immediaicly preceding

Section 875 of the Code of Civil Procedure, to read:
CHAFTER 1. CONTRIBUTION AMONG JOINT JUDGMENT TORTFEASCRS

SEC., 6. Chapter 2 {commercing with Section 900) is added to

Title 11 of Part 2 of the Code of Civil Procedure, to read:
CHAPTER 2, CONIRIBUTION IN PARTICULAR CASES

500, As used in this chepter:

(a) "Plaintiff" means a person vho recovers a money judgment
in a tort action for death or injury to person or properiy.

(v} "Defendant" means a person against whom a money judgment
is rendered in a tort action for death or injury to person or
Propersy.

(c}) "Contribution cross-defendant" means a person against whem
a deTendant has filed a cross-ccmplaint for contribution in accordance

with this chapter.

Comment, The definitions in Section CC0 are designed to simplify
reference in the remainder of the chapter. The degfinition of "plaintiff"
inciludes a cross-ccmplainant 1f the cross-complainant recovers tort deamages
upon his cross-complaint, Similarly, the defined term "defendant” includes
a ecross~defendant against whom & tort judgment has been rendered. The
"defendant' may actually be the party who initiated the action. “Contribution
eross-defendant"” means anyone from whom contribution is sought by means of a
cross-compleint under this chapter., The contribution cross-defendant may,

but need not, be a new party to the action,.
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501, If a meney judgment is rendered against a defendant in a
tort action, a contribution cross-deiendant, whether or not liable to
the plaintiff, shall be deemed to be a joint tortfeasor judgment debtor
and liable to make contribution to the defendant in eccordance with
Chapter 1 (commencing with Section 875) of this title vhere:

(a) The defendant or the contribution cross-defendant is the
spouge of the plaintiff; and

{b) The negligent or wrongful act or cmission of the ccatribution

eross~defendant is adjudged to have been a proximate cause of the death

or injury.

Comment. Sections G00-G07 are added to the Code of Civil Procedure to
provide a means for requiring a spouse to contribute to any Jjudgment againgt
& third party for tortious injuries inflicted on the other spouse when the
injuries wrere ceaused by their concurring negligence or wrongdoing.

Until 1957, the doctrine of imputed centributory neglipgence Torced an
injured spouse to bear the entire loss caused by the eoncurring negligence
of the other spouse and a third party tortfeasor. The 1957 enactment of
Section 163.5, in effect, permitted the injured spouse to place the entire
tort liabiliiy burden upon the third party tortfeasor by suing him alone,
thus in practical effect exonerating the other spouse whose actions also
contributed Lo the injury. A fairer way 1o allocate the burdens of liability
while protecting the innocent spouse is to require contribuiion between the
joint torifeasors. These sections provide a means for doing so.

Section 901 establishes the right of the thiprd party tortfeasor to

obtain contribution from the plaintiff's spouse. To give a negligent spouse
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an equivalent right of contribution, Section 901 also permits a defendant
spouse to obiain contribution from a third party tortfeascr.

Section 901 requires an adjudication that the negligence or misconduct
of the defendant's joint tortfeasor vas a proximate cause of the injury
before the right to contribution arises., To obtaln an adjudication that is
perscnally binding on the joint tortfeasor, the defendant must proceed
against him by erces-ccgplaint and see that he is properly served, See
Section 902 and the Ccmment thereto, Usuzlly the fault of the defendant and
the fault of the contribution cross-defendsnt will be determined at the same
time by the same judgment. But if the defendant!s cross-action is severed
and tried separately, the showing required by Section G901 for an adjudication
that the contribution cross-defendant is a joint tortfeasor consists merely
of the judpment against the defendant and the fault of the contribution crosse
defendant., Section 901 does not permit a contest of the merits of the judg-
ment against the defendant in the trial of the cross-action. Cf. Zaragosa v.
Craven, 33 Cal.2d 315, 202 P.2d 73 (1949}(nonparty spouse bound by Jjudgment
in action for personal injuries brought by other spouse because of privity
of interest in the damages sought).

After the defendant has obtained a judgment establishins that the
contribution cross-defendant is a joint torifeasor, his right to contribution
is governed by Sections 875-880 of the Cede of Civil Procedure, relating to
contribution among joint tortfeasors. Thus, for example, the right of
contribution may be enforced only after the defendant has discharged the
judgment or has paid more than his pro rata share. The pro rata share is
determined Ly dividing the amount of the judgment among the total number of

tortfeasors; but vwhere more than one person is liabile solely for the tort
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of one of them--as in master-servant situations--they contiribute one pro
rata share, Conslderation received for a release given to one Jjoint torte
feasor reduces the amount the remaining torifeasors have to contribute.
And the enforcement procedure specified in Code of Cilvil Procedure Section
878 is spplicable,

Under Section 901 the defendant may be entitled to contritution even
though the person frcm whom contribution is sought might not be independently
liable for the damage involved. For example, if the contribution cross-
defendant has a good defense based on Vehicle Code Section 17158 (the guest
statute) as against the plaintiff he may still be held liable for contribu-

tion under Section 90L.



c02., A defendant's right to convribution under Section GO1
must be claimed, 1f at all, by cross-complaint in the action brought

by the plaintiff,

Comment. Section 902 provides that the right to contribution created
by Section 901 must be asserted by cross-ccmplaint. If the person claiming
contribution began the lltigation as a plaintiff and seeks contribution for
demages claimed by cross-ccomplaint, Secticn S02 authorizes him to use a
crogss-camplaint for ecntribution in response to the cross-complaint for
demages,

The California courts previously have permitted the cross-complaint
to be used as the pleading device for securing contribution. City of

Sacramento v. Superior Court, 205 Cal. Apr.2d 398, 23 Cal. Rptr. 43 (1$62).

Section 902 reguires the use of the cross-ccmpleint so that all of the issues
may be settled at the same time if it is possible to do so. If for some

reason a joint trisl would wnduly delay the plaintiff's action--as, for example,
if service could not be made on the contribution cross-defendant in time to
permit a joint trial--cor if for scme other reason a joini trial would not

be in the interest of justice, the court may order the actions severed.

CODE CIV. PRCC. § 1048. See Roylance v. Doelger, 57 Cal.zl 255, 261-262,

19 Cal. Rpir. 7, 368 P.2d 535 (1962).
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©03. For the purpose of serving under Section L17 a cross-
complaint for contribution under this chapter, the cause of action
against the contribution cross-defenctant is deemed to have arisen

when the plaintiff's cause of action arose.

Comment. Section 417 of the Code of Civil Procedure permits a personal
Judgment to be rendered against a person vho is personally served outside
the state il he was a resident of the staie at the time of service, at the
time of the commencement of the action, or at the time the cause of action
arose. OSection 903 has been included in this chspter to eliminate any un-
certainty concerning the time 2 cause of action for contribution arises for
purposes of service under Section 417. Section 903 will permit personal
service of the cross-complaint outside the state if the cross-defendant was

g resident at the time the plaintiff's cause of action arose,
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qoly, Bach party to the cross-action for contribution under
this chapter has a right to & jury trial on the question whether the
negligent or wrongful act or omission of the contribuiion cross-

defendant was a proximate cause of the injury or darsge te the plaintiff.

Comment, JIf the contribution crogs-defendant were a codefendant in the
prineipal actisn, he would be-entifled to a Jury trial on the issue of his
fault, Section 904 preserves his right to a jury trial on the issue of his
fault where he is braught into the action by cross-complaint for contribution.
After an adjudication that the contribution cross-defendant is a joint
tortfeasor with the defendant, neither joint tortfeasor is entitled to a jury
trisl on the issue of contribution. Judgment for contribution is made
upon motion efter entry of the judgment determining that the parties are
joint tortfeasors and after payment by one tortfeasor of more than his pro
rata share of that judgment, CODE CIV, PRrOC, §§ 875(c), 878, The court is
required to administer the right to contribution "in accordance with the
principles of equity." CODE CIV. PROC. § 875(b). As the issues presented
by a motion for a contribution judgment are eqguitable issues, there is no

right to a jury trial on those issues.



ac%, PFailure of g defendant to claim contribution in acecordance
with this chapter dces not impair any right te contribution that mey

otherwige emxist,

Comment, Section 905 iz included to make it clear that a persen
named as a defendant dees not forfeit his right to eentributien under
Code of Civil Procedure Sections 875-880 if a joint tortfeasor is named
a8 a codefendant in the original aetion and he fails to cross-complain

agalnst his codefendant pursuant to this chapter,

wClw



906. Subdivision (b) of Section 877 of the Code of Civil
Procedure dees not apply to the right to obtain contribution under

this chapter.

Comment, Seotion 877(b) of the Code of Civil Precedure provides
that a release, dismissal, or covenant not to sue or not to enforce a judg-
ment discharges the tértfeasor to whom it is glven from all iisbililty for any
contribution to any other tortfeasors. The policy underlying this provision
of the Code of Civil Procedure is to éermit settlements to be made without
the necessgity for the concurrence of all of the defendants. Without guch a
provision, a plaintiff's settlement with one defendant would provide that
defendant with no assurance that another defendant would not seek contribu-
tion at & later time., Here, however, the close relationship of the parties
involved would enceurage the giving of a reiease from one spouse te the
other merely for the purpose of exacting full compensation from tle third
party tortfeassor and defeeting his right of contributien, 'Tc permit such
relegses to discharge a spouse's duty to contribute under these sections
would frustrate the purpose underlying this law, Hence, the provisions of
Code of Civil Procedure Seetion 877(b) are made inapplicable to contributions

sought under this chapter.



907. There 18 no right to contribution under this chapter in
favor of any person who intentiorally injured the person killed or

injured or intentionally damaged the property that wes damaged.

Comment. Section 907 may not be necessary. Section 875(d) provides:
"There shall be no right of contribution in favor of any tortfeasor who
has intentionally injured the injured person.” Section 907, however,
is included to meke clear that this substantive provision in the chapter
relating to joint judgment tortfeasors applies to the right of contribution
under this chapter, Moreover, Secction 907 appliss to intentionelly caused
property demage, whereas Section 875(d) appears to apply only to intentionally

cauged personal injuries.



SEC. 7. This act doces not confer or irpair any right cr defense

arising out of any death or injury to person or property occurring

prior to the effective daie of this act,

Cotment. This act changes the nature of personal injury damages from
separate to community property. It also creates a contribution iiability
on the part of a person who may heve been previously immune from liability
for his conduct. In order to aveld making eny change in rights that may
have become vested under the prior law, therefore, the act is made
inappliteble Lo causes of action arising out of injuries occurring prior

to the effective date of the act,
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An act to amend Section 17lc of the Civil Code, relating to community

property.

The people of the State of Californis do enact gs follows:

SECTION 1. Section 17le of the Civil Code is amended to read:

17le. Hotwithstanding the provisions of Sections 16la and 172
of this code, and-s&bjeet-te—the-previaiens-ef-Seetiens—léh-and-lé9
of-thig-eedey the wife has the management y and control and-digpesitiens
ether-than-testamentary-except-gg-othervise-permitied-by~2awy of the

camunity personal property merey earned by her , and the community

persconal property received by her as damages for personal injuries

suffered by her, until it is commingled with ether comunity property

subject to the management and control of the husband, except that the

husband may use such damages t¢ pay for expenses lncurred by reason

of the wife's personal injuries and to reimburse his separate property

or the community property subject to his mansgement snd contrel for

expenses paid by reason of the wife's personel injuries .

Puring-gueh-time-ag The wife may kave-ihe-menagementy-eontreoi
ard-dispesition-of -gueh-Eoneyy-an= -herein -providedy-she-may not make

e gift theresf of the community property under her management and

control , or dispose of the same without a valuable consideration,

without the written consent of the husband. The wife may not make &

testamentary disposition of such community property except as otherwise

permitted by law.

This section shall not be construed as making sueh-memrey her

earnings or damages the separate property of the wife, nor as changing
wZha




the respective interests of the husband and wife in such merey

community property , as defined in Section 1l6la of this code.

Comment, Prior to 1957, Section 17lc provided that the wife had the
right to manage and control her personal injury damages. When Section
163.5 was enacted to make such damages separate instead of community
property, the provisions of Section 17le giving the wife the control over
her personal injury dsmages were deleted. As the amendment of Seetion 163.5
again makes personsl injury damages community property instead of separate,
Section 17lc is amended to restore the provisions relating to the wife's
right to manage her psrsonal injury damages,

The perscnal injury damages covered by Section 17lc are only those
damages received as community property. Damagee received by the wife from
her husband are separate property under Sectien 163.5; hence, Section 17le
does not give the husband any right of reimburssment from those damsges.

Section 17lo has been revised to refer to "personal praoperty” instead
of "money." This change is designed to eliminate the uncertainty that
existed under the former language concerning the nature of earnings ang
damages that were neot in the form of cesh. The husband, of course, retains
the right to manage and contrel the community real property under Section
172a.

The reference to Sections 164 and 169 has been deleted as unnecessary;

neither section is concerned with the right to manage and contrel community

property.



SEC., 2. This act shall become effective only if
Bill Mo. is enacted by the Legislature at its 1967 Regular
Session, and in such case this act shall take effect at the same

time that Bill Mo. takes effect.

Iote: The bill referred to is the first of the two proposed measures

conteined in this tentative recommendation.
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