#63(L) 12/14/65
Second Supplement to Memorandum £5-77

Subject: Study No. 63(L) - Evidence Code

Attached {pink pages)} is a letter from Judge Kaus concerning Section
11 and certain provisions of the Privileges Article of the Evidence Cede.
We suggest that this letter be comsidered in connection with the tentativé
recommendation ve are drafting on the Evidence Code. It is important that

you have the Lvidence Code with Officisl Comments aveilable at the meeting

when we consider this supplement.

Seetion L1l

Judge Kaus makes & comment concerning this section near the bottem of the
second page of his letter., We have merely codifled the substance of a previpusly
existing statutory section in Section 411, Hence, we doubt that Section 411 wild
be given the construction that Judge Kaus indicates was mentioned durlng the
discussions of the BAJY Committee. Morecver; we doubt that the BAJI Committee
would edopt any such constructicn of the section in prepearing revised jury
instruetions. Nevertheless, if the Commission believes that a revision of
Section 411 is necessary, it could be aceomplished by addingz an additional
sentence to Section Lll so that the section will read: |

411, Except where additional evidence 1s required by statute,

the direct evidence of one witness who is entitled to full credit

1s sufficient for the proof of any fact. Hothing in this section

pravents procf of a faet by proving or otherwise establishing

another fact or group of facts from which a deduction of the fact
1o be proved may logically and reasonably be drawn.

Comment. The addition of the last sentence of Section L1l is
a clarifying, nonsubstantive revision. The last sentence 1s based
on languape contalned in Section 600(b}.

-1~



We do not recomuend this revision because we consider it unnecessary and fear
that it mighl create more confusion than it vould eliminate. Another alterna-
tive method of dealing with the problem would te to add the following sentence
to Section 411:

Nothing in this section prevents proving cr otherwise establishing

g Tact by other than direct evidence.

Seetion 992 and 1012

See point 1 in the attached letter from Judge Kaus. In comnection with
this suggestion, refer to Section 1011 (defining "patient") and the Offieisl
Comments to Sections 1011 and $91.

Although Sections 992 and 1012 are not entirely clear, the Officlal
Coments--especially the Comment to Section 991 which 1s incorporated in the
Comment to Section 101l--meke it feairly clear that o diegnosis is covered by
the privilege. However, 1ln order to make the matier cleer on the face of the
statute, we suggest the following revisions of Sections 992 and 1012:

992, As used in this artiecle, "confidentisl communication between
patient and physicien" means information, ineluding information cbtained
by an examination of the patient, transmitted between a patient and his
physician in the course of that relationship and in confidence by a
means which, so far as the patient is avrare, discloses the Informaticn
t0 no third perscns other than those who are present to further the
interest of the patient in the cconsultation or those to vhom disclosure
is reasonably necessary for the transmission of the information or the
accomplishment of' the purpose for which the physician is consulted, and
includes a diagnosis made and the advice glven by the physician in the
course of that relationship.

Comment. The explicit recognition of "a diagnosis" in the last .
clause of Section 992 is a clarifying, nonsubstantive revision, See
the Comment to Section 991 which mekes 1t clear that & diagnosis is
ineluded within the scope of the protection affcrded by the physiclan-
patient privilege.

1012, As used in this article, "confidentis) communication be-
tween patient and psychotherapist” means information, including informa-
tion obtained by an examinstion of the patient, transmitied between a
patient and his psychotherspist in the course of that relationship and
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in confidence by a means which, so far as the patient is aware, dis-
closes the information to no third persons cther tian those who are
present to further the interest of the patlent in the consultation
or examination or those to whom disclosure 1s reasonably necessary
for the transmission of the information or the accomplishment of
the purpose of the consultation or exsmination, and includes a
diagnosis made and the advice given by the psychotherapist in the
course of that relationship.

Comment. The expliecit recognition of "a diagnosis” in the last
clause of Section 1012 1s & elarifying, nonsubstantive revision., See
the Comment to Section 491 which is incorporated in the Comment to
Seetion 1011,

Section 1017

It seems that Judge Kaus has two reservaticns concerning this section and
the Comrent thersto:

(1) He is concerned with the last sentence of the Comment. He appsrently
fears that this sentence may convey the impression that Section 1017 makes the

attorgey-ciient privilege inapplicable in cases where it would othervise be

epplicaeble. ile do not believe that the section has this effect. TFirst of all,

the section itself provides that "there is no privilege under this artiele if

+ » « " This, ve telieve, clearly limits the excepticn to a claim cf the
psychotherapist-patient privilege. The last sentence of the Comment, like the
other Comments to varlous particular privileges, discusses the privilege pro-
vided in the particuler article of the Evidence Code. Thus, there secems ito be
no need to say in the last sentence of the Ccrment 4o Section 1017 that the

“privilege provided by this article is unavailable.” Moreover, Section 952,

and the Comment thereto, meke it clear that the attorney-client privilege can
provide protection to communications between psychotherapist and patient--even
in cases wherec the psychotherapist-patient privilege would not provide protec-
tion. See Sections 912(d) and 954, and the Comments thereto, vhich also make
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Since the privilege that would be involved is the attorney-client
privilege, and since the Comments to the pertinent sections of that privilege
are clear, we see no need to make any revision in the last sentence of the
Comment to Section 1017. Nevertheless, if the revision of Section 1017 {sug-
gested below) is approved by the Commission, the Commission snould consider
whether a statement should be made in the Comment to the revised section to
the effect thal the exception in Section 1017 applies only to the psychothera-
pist-patient privilege and that the attorney-client priviliege may provide
protection in cases where a privete psychotherspist is congsulted.

(2) Judge Kaus is also concerned that "if the ccmment to section 1017
is restricted to experts paid for by the staie because a defendant cannot
afford them, you would heve & real comnstitutional problem.” You will recall
that the Commission considered a similar objection by Professor Van Alstyne
when the Commission was considering the Evidence Code prior to the 1965 legis-
lative session. Professor Van Alstyne stated at the time that he was attempte
ing to obtain a ruling frcm the California Supreme Court that the previously
existing law (vhich we have codified in subsiance) created an unconstitutional
discrimination between a defendant who has the means to employ his own private
psychiatrist and a defendant who must use a court appoloted psychiatrist be-
cause he does not have the means to employ a private psychiatrist. In this
regard, consider the following extract from the Minutes of the Janusry 1965
Meeting:

The Attorney General objected to the application of the psycho-
therapist privilege to situations where psychiatrists are appoinied

by the court and the accused does not place his mental condition in

issue.

The Commission rejected the Attorney General's cbjection, but the fact
that the objection was made indicates that at least some law enforcement
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representatives were not satisfied with having any privilege at all in the case
of a court appointed psychietrist. The Commissicon also rejected Professor
Van Alstyne's objection.

The California Supreme Court has ccnsidered and rejected Professor Van
Alstyne's objection, See Exhibit IT {vellow} and Exhibit ITI {green). These
exhibits present pertioneg of the opinicns in two decisions in Professor Van
Alstyne's case.

Although not mentioned by Judge Kaus nor specifically suggested by the
two court opinicns attached, we suggest the following revision of Section 1C017:

1017, There is no privilege under this artiele if the psychotherapist
is appointed by order of a court to examine the patient, but this excepticn
does not apply where the psychotherapist is appeointed by order of the
court upon the reguest of the lawyer for the defepdant in a criminal pro-
eeeding in order to provide the lawyer with lnformastion needed so thet he
mey advise the defendant whether to enter or withdraw a plea hased on
insanity or to present a defense hased on his mental or emoticnal
condition,

Corment. The words "or withdraw" are added to this sectlon to make
clear that the psychotherapist-patient privilege applies in a case where
the defendant in a criminal proceeding enters a plea based on insanity,
then sutmitis to en exemination by a court-appointed psychotherapist, and
withdraws the plee Yased on insanity prior to the trial om that issue.
In such case, since the defendant does nou tender an issue based on his
mental or emocticnal econdition at the trial, the privilege should remain
applicable. Of course, if the defendant determines to 5o o trial on
the plea based on insanity, the psychotherapist-patient privilege will
not be applicable. See Section 1016,

It should be noted that violation of the ecnstitutional right to
counsel may require the exclusion of evidence that is not privileged
under this article; and, even in cases where this constitutional right
is not viclated, the protection that this right affords may require
certain procedural safeguards in the examination procedure and a limite
ing instruction if the psychotherapist's testimony is admitted. See
In re Spencer, Cal.2d , 46 cal. Rptr. 753, F,2d {1965).

It is important to recognize that the attorney-client privilege
may provide protecticn in scme cases where an exeeption to the psycho-
therapist-patient privilege is applicable. See Section 952 and the
Comment thereto. See also Sections 912(d) and 954 and the Corments
thereto.




You will note that we suggest that the limitaliicns set out in In re Spencer

not be includeé in the statubte. We believe that it is sufficient to note
in the Comment that these limitations exist. Ve make this suggestion because

we believe that an attempt to ccdify In re Spencer would be a difficult, if

not impossible, undertaking in view of the continuing develorment of the
constitutional concept of right to counsel,

Respectfully submitted,

John H. DeMoully
Executive Becretary
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Micivict (onrt af Anseal
Bisirict Court of Appeal
Stute of Califernin
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December 1¢, 1965

John H., DeMoully

Executive Secretary

California law Revision
Comnlssion,

Room 30, Crothers Hall

Stanford University, 7
Stanford, California G4305

Dear John:

Dick Keatlnge told me that you are having a
meetling on December 17 and suggested that I submit the
following suggestions to the Commlission for its consi-
deration. These are matters that arlise out of a study
of the physictheraplists privilege which I made for a
panel discussion last weel, which Tick attended:

1. Assuming that it was 1Ilntended to keep the
therapist's dlagnosis priviieged, would 1t De worth
while to make this plaln by an amendment to section
10127 {Section 942 suffers from the same defect.} Al-
though the cumment to sectlion 92 makess 1t guite plain
that the diagnosis 1z privileged, I am not so sure
that it is jJustifiled by the lanpguage of the section,

2, 'This 1s & matter which I think I discussed
with you on the telaphone geveral months ago: ne last
sentence of the comment to section 1017 suggests fthat
if a physiotherapist is appointed by court order {Pen.
Code, & G87a; In re Gchse, 28 Cal. 24 230,), clves an
unsatisfactory report, out the defendant persists in
presenting a defense based on his mental or emotiocnal
condition, the testimony of that particular physic-
therapist is not privileged. The sentence may even have
a larger implication and suggest that testimony of a
privately hired poyslctherapist is not priviieged under
those circumstances. This would be extremely strange in
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view of the total approval ta the doctrine of ﬁity
ang County of San ?r&ﬂ;ispo V. superlor Court, 3

Cal, 24 227, recopnized oy sections S1Z [d) and

954 and the coTments thereto. If the comment to
gsectlon 1CGAT ig restricted to experits paid for by the
state because a defendant cannoet arford them, you
weulid have a real constitutlonal proebliem. It should
be noted, of course, tihat if the interview with the
psychiatrist is nov privileged, then it 1ls not privi-
leged at any phase of the trial, exceont Lo the coxtent
that In re Spencer, 63 A.C., 418 and the implications
from that case are applicable,

My last problem has nothlng to de with the
thsiOuneraplht privilese, but was ralsed by'the dis~
cusslione of the b&ui hﬁ¢m*ute&- Goownieh I oam & nember:
Many people infer from sectlon 411 that c¢rﬁum¢tant131
evidernce of one witnzas iz not sufflclent to prove &
fact. I am sure the infsreace is unintended.

e 10

Judge BTFEAJﬁﬁ the conevitant to the BAJST
Committes has askoed me to remind you that we are com-
pletely at sea what, i anyvining, was the ILaw Revision
Commigsion's inftention on how To handle res ipsa
loguitur.

Have 2 nice mecting.

cerely,
&
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ETRACT TR PEOPLE V. SFEMCED,

[14,15] Defendaut attacks on stll oo
ather ground the admissibility of gauicd tes-
timony (ante, fu. 1) of Dr, George W.
Abe relating to statemerts made Ly e fend-
ant ja the course of e pswclintic e
amination on kis plea of not goiity by rea
son of insanity., Defendamt contends that
it was ercor to allow Dr. Abe to sc testify
on the-guilt phase, in view of the fact that
defeadant had withdrawn his insanity plea

. at the start of trisl. Defendant argucs that

the zdmission of such testimony “tencs 1o
vitiate” the purpose of Penal Code: scction.
027 (pmt fr. 12) in that “the possibility of
a free and candid interview with the alienist
is impaired” if the defendant knows that
his statements in that interview may be in-
troduced on the guilt phase of the subse-
quent trial;® secondly, defendant argues
that the admission of this testimony violates
his privilege against seli-incrimination.
Each of these arguments, how:ver has been
recently considered and rejected by this
court (People v. Ditson (1962} 57 Cal2d
415, 47 [23a]-448 [23b], 20 CalRptr, 165,
369 P.2d 714; People v. Combes {1961} 56
Cal.2d 135, 249 {17]-150 {201, 14 CalRper,
4, 363 P.2d 4) and no persuasive reason is
sugpested for disturbing the conclusions
there reached, Thirdly, defendant advinces

-the argument that the admission of such

testimony Ywould tend to'breste on nvididis
discrimination ' against’ indigents solely bew
cause’ of their poverty” and lence violates!
the Equil Protéction Claude (citing ctzch}
cases a8 Grifin v, Iitinois (1956) 351 LS. .
12, 16, 76 S.Cn:585, 100 L.Ed. 81, .mc!,f
Douglas. v. California (1963} 372 ULS, 253,
83 5.Cu.-8i4,: 9 LEd2d 811), Defendan’
poinis out that admissions of an accused to
a-physician privately emplayed by his coun- i
sel for the purpose of examining him in
preparation for trial are held to be protect-:
ed by the attornéy-client privijege (Jones v.
Superiar Court (1962} 58 Cal2d 56, 60-6i

15, There is ne h'imwl::g in the reconl ikt
defendant kuwew that Lis statements wighy
be thus used. :

Lk

12, Hecton 1027 of the Puaal ©nda jiroe
vidles.in rcievang part: “When o dofend.’
ent plends not gty by rdasop of ine:

sonity the court wmusl gelect and nEpiin
twe slicnists, Bt lewst one of whoo Jouse

Chle

E‘J

g1, 22 Eﬂkftptr £79, 372 P.2d 919} ; on thie
hasis defendant argues that he was denied
‘“equat pretection” because he-had insufh-
cient funds to hire such a physician of his’
‘own and hence take advantage of that pro-
tection. But by its terms section 1027 oper-
ates in the same manuner whether the de-
fcruiand Le-rich or poor, because in eitber
" event it canpels the use of courl-eppainicd
alisnists when a plea of not puilty by Feason
of msanity is entered.®®  Obviously, the stat-
ute secks the felevant truth—and makes it
equally avaifable—as to.rich and poor alike.
Defendant - attempts to overcome this flaw'
in his position by ‘_fl.trther proposing #hat
“Had defendant been z.man of wealth and
means, he would houe présumably not en-
tered a plea of insanity at all; for his pri-
vately employed psychiatrist wonld olready,
preswmably, have reported to employed
counsel that there was no basis for such a
plea  (Italics added.) Whether counsel
might nevertheless, in the proper exercise of
the discretion which evolves from his re-
spondibility, have felt it advisable to enter,
and further explore the tenability of, such
a plea would still appear conjeciural, We
take judicial notive of the fact that the plea.
of not guilty by reason of insanity has been
more often entered ‘thdn sustained.  An e
‘tablished. practice of the trial courts. such
-as here challeriged, grounded on an enact-
ment of the Lepgislature and sanctioned by
our decisions, will not be struck down on
rank speculation alone. . {Cf. In re Cregier
{1961} 56 CalZd 308, 313 [6], 14 CalRpir.
280, 363. P.2d 305.) Defendant’s argument,
in cssence, amounts to no more thah an un-
warranted criticism of the menner in which
his trial counsel conducted thls aspect of
the defense. - .

bo from the fedical szaffs of the wtats
hospitule, ® "% ¥ 15 examine ths de-
fendunt and ievestigate his sanity., J2°
W the duty of the alienists 8o zelecicd
wrd eppointed (0 cxaming the defendant.
awd investigate his panity, aed io tes-:
tify, whenever sommoned, fn any hroe
- ceeding in which the sanity of the dee
. feadsut i3 i questien,™ (Italics edded.) 1

Aprt. 782 {1963) [Rehearing demied)




EXHIRIT 17T

EXTRACT TROM IN RE SPENCER, L6 Cal. Rptr. 753 (Oct. 19651

TOBRINER, Justice.

We adjudicate petitioner's application for
“a writ of habeas corpus which arfscs from
his conviction of first edegree narder wd
armed robbery. The jury fixed the jenaity
at death, We affirmed the judpment.
(People v. Spercer (13637 60 Cal2d 63, &1
Cal.Rptr. 782, 383 P.2d 134, cert. den, 377
U.s. 1007, 84 S.Ct, 1924, 12 L.E42d 1055
(1964).)

We set forth the hases for our conclusion
that the admission ef defindant’s statements
to the police in comtravention of tis cop-
stivational right to counsel did net cause
su Fficient prejudice to require reversal, We

also Rive our reasons for devitling that, sinee

in the instant case the cow -pmintad 15g-

chiateist testified at the guilt trizi as to

defendant’s incriminating statements, de-
fendant suffered the deprivation of a con-

stitational right to the presence of counsel!

during the peychiatric examination. Such
testimany, however, alonte of cotnbined with
other erroneously azdmitted evidence, did
not prejudice defendant,

We explain that the presence of counse]
at the psychiatric examinalion is not con-
stintionally required so long as the court
does not permit the psychisirigt to testify
at the guilt trial. 1f, however, defendant
at such trial specifically places his mental

condition into issuc, the psychiairist's test-

mony is admissible, provided that the court
renders a fimiting inatruction that the jury

should not regard the testimony ab evidence |

of the truth of defendant's statements so
related Dy the psychiatrist,

Morcover, we point cut that Griffin v,
State of California (1965) 380 t1.S. 609,
85 S.Cr. 1229, 14 LEd2d 106, which in-
valilated the Californin comment rale, does

nat apply to the instant case bechuse, under

aur electsiens, Griifin cannnt be invoked
here on coilateral attecr {n view of the
eointhission of errors Cundemned in People
v. Morse (1964) 60 Cald 630 3 Caldar.
200, 348 P2d 33, we' reverse coe et
‘zd to the penalty trial.

2 The testimony of the court- a-ppomred

f.m liafrist ol Fhe guill trial.

(u} The right to equal protection of the
baros amd to prutechaﬂ wiydingt s&’f}'—:ﬂm’ﬂ
itation.

{91 We do not accept petitinnes’s con-
terstion that the testimopy of the court-ap-
pointed psychiatrist at the guilt trial,® which
incorporated  petiticner’s  incriminating
stafemnents, resulted 1w a deprivation of his
canstitntional rights 1o the equal protection
of the law and 1o proicetion against seif-
e rirination.

The pdmission of the testimony of the
court-appointed psychistrist at the guily
phase of the trial &id ot violate the equst
protection clavse of the Fourteenth Amend-

6. Nectivn 1026 of the Penal Code provides
that it & erimioel defendunt. pleads ngt
gully hy rannoi of [nsaadty sivl alvo e’
torn other pleas, he whgll first Lo wicd
on the other plean amid presumed unl
8t the trial, I be is found goliy, the
inaue of mninr is then tried bBefore the
same jury or 4 pew one. ““Thiv separs- -
tivtt of @ eriminn? eqre involving the de-
fenus of insanlly into two parts hea pro-
duced in Celifornle a uwystes: that je poyp--
ularly designmied the ‘bifareated trialt ™ -
{Lovizgell pnil Huzard, Inmunity e o De-
funma: Mhe mfurcu(ml Crial (1001) 48 -
CalLBey, 808.)
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s Prutaner sseerls thai it he had Been

fnzncrally shle to afford the services of o

peivait ?~'}'f‘hiu** 2t ke eould have prefiod- -
..m|: getermined the advisability of = niea

of intanity and at the same tie prevepied,
copaant ta the Jawyer-client privilege, the
dsciasere of any of his statements 1o the
syyehiatrist. (In re Ochee (1961) 38 Cal2d
7%, 238 P.2d 36L) We disposed of this
contention. o Bppeal.  (People v. Speacery
wpra, 60. Cal.2d 64, 83, 31 CalRptri: 782,

W P2d 1M} Petitioner presents ng au- -
thorities " subsequent to-obr decision com-=
pelling & different result. (But see People
v. Spencer, supra, 377 US. 1007, 84 5.Cy. -
1924, 12 LEA.24 1055 {Goldberg, )., dissent-
ing to the denial of the petition for certio-
n‘l’l] } ? o . .

We aisa held on- appeai that the bcsh-—'
mony of the court-appointed psychiatrist
did not deprive petitioner of his constitu-
tional protection ‘against self-inerimination,
lasing our ruling upon the cascs of People
v. Ditson {1962} 57 Cal2d 415, 447,20 Cal,
Rplr. 165, 3689 P2d 714, and. People v,
Combes (1961} 56 Cal2d 135, 149, 14 Cal.
Rptr. 4, 363 P.2d 4, “Petitioor now atgucs
that we Thust reexapine these cises in view
of the holding in Malley v. Hepan (19643
78 ULS. 1, 84 S.Cr 1480, 12 L.Ed.2d 633,
o the efieet that the  17ith Aucndment
priviiggre against self-incrimination apphes
to the states thraugh the due process clause
of the Fourtcenth Amendment and that they
must” follow and spply federad standards,
Yet to our knowledge ito federal case has
1. A recontly enncled statute, offectiva Jan. -

gary 1, 1067, maken privileged the com-

mmunicntiops hetween n defemisnt ang:n
peyehntherapist appomtad b orsler af the
eourt wpen reduiat of defordini®™s Tawyer
© vin order te provide the Inwyer with ine
formation uecded so that e may nlvise
iefeidenit whether o euter o (Henr hased

on Mmannity or to present o defense hasmt

on his' mental or cemotionnl condition.”

{Cal Evid.Code, § 1017; aee Callaw Ie-

vision Com., Recommerndrtion Preposing
an Evidence Code (143) 157.)

Titie 18, -1L.8.C., acetion 4244, provides
that “No statement mada by the aceunnd
in the coaree of uay exvmivuiion inic his
wapity of mepial pumpstopcy provided for

| 8

o

heid that the introduciton at the guilt phase

of the trial of 2 defendant’s statements to s
courl-uppointed aHenist violates his com-

sitilional right against self~incrimination.

{Seé Note (1962} § Utah L.Rev. 147; of.

Note (1962} 51 GeoL.J. 143; ‘Jenes w.

United States (1961 1311 U5 App.D.C. 275,

296 T.2d 398, 405; Fouguette v. Bernard

(1954} 9 Cir,, 198 F,2d 860; United States

ex rel. Davense v.. Hohn {1952) 198 F2d
934, 937, but of. Killough v, United States

{1963y 119 U5, App.D C. 10, 336 Fad 929 _
o3z

Our previous dccisi_ms on this issue :cstcd
upon the California constitutional provision
protrcting against self-incrimination. {Cal.
Const.'art. T, § 13} Without the comment
raie, recently held to be unconstitutional
(Griffin v. State of California (1965) 3180
U.S. 609, 85 S.Ct. 1229, 14 L.Ed.2d 106), the
constitutional provision of this state is prac-
tically identical to the Fifth Amendment of
the United States Constitution® Tn the ab- -
sence of 2 United States Supreme Court de-
cision or a’significant body of federal law
compelling a tontrary result, we do not be~
lieve that we must everrule our recent cases.

(b) The right to counsel.

Wo pefut out that petitioner suffered a
vialion of his right to counsel in that the
court-appointed psychiatrist disclosed at the
puilt trial statements uttered by petitioner
at the psychintrie examination.  Such dis-
closure did not, however, cause prejudice to
petitivizer that requires reversal  We like-

by this secticn [cxamination to determine
T il thoe seanzed ia conpotont te stend trinl),
wiheiher the examinntion nbatl bo with or
without the condent of the aceuned, shall
he admitted in evidonnte against the ac-
ensed on the iwine of guilt in any criminal
Copeocveding.’ . {(Beo Edmonds v, United
Stotes (19533 304 TR Am.DO 144, 26D
12 474 Wien v, United States (159500
100 U.8.AppD.C. 133, 270 F.24 328.)

g Mo pareon phall - * & * )y eompalled,
in aoy eriminnd case, to be a witnees
ngninat himaelf » "« = (O8] Conat, -
art. I, §13.) “No porson * * ¢ ahall

" e compelied in #ny criminal case to he
AR witnsns agziost himmel * * o*

CAUS.Conaty Auxepd. V)
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wise explain cerlain lmitationg apon a da-
femdant’s vight 1o coumsed with respect to
the psychiatrie examination.

T30 I Muesinn v, United Stetes, supsa,
377 A5, 20, 206, 84 S.Crn 159, 1203, 12
LEAZ8 246, the Uritcd States Smprene
Contl held than iR e B
the basie provections of the
eoursel] when thore wis
gt Ris el evideoncs of kK AC T Y
words, whith federa! agents had debibernie-

[P
R LA

by eficited from bim after he had been in-

dicted and du the alseiwe of his coosel”
Although the court-appeinted psychiareist,
an agent of the court, does nat necessarily
seek to eheit incriwinating stetarcafs for
use by the proscoution as did the ayent in
Massiah, he does question a defendant about .
the facts of the arie, and zny incriminat-
ing strtements of a defendant so procurcd
may be utilized by the prosecution at the
guilt trial,

{111 The fact that the purpose of the
psychiatric interview is not to gather ovi-
dence for the proseention setves to com-
pound e unfoirness of the psychiatrist’s
testumony; an agent of the court in reality
fults a defendunt into making incriminating
statentents that may be nsed against him at
the guilt trinl. (L Leyra v. Denno (1954)
347 U5, 356, 74 S.Ct, 716, 98 L.Ed. 948,
Diamond & Louisell, The Psychintrist a5 an,
Expert "Witness: Some Runimations and
Speculations {1965) 63 Mich L Rev. 1335,
1348y The payeliatrie sxamination otenrs
during & 7 eriticed period of the proceed-
ings’™ (Massiah v. United States, supra,
77 ULS 201, 205, BA 5.0t 1199, 12 1RO
H6j; 3 defendant’s statemenis to ihe
psychtatrist may be introduced at the guils
trial, defendant’s nced of connse! 55 as acute
during the prychiatrie iorview us Juring
the police interrogation.  Accardingly, we
hold thar i the court-appointed psyehi-
wirist™s testimony s to petiticnor™s lcrin-
nating statements was to he admissible,
petitioner was entiiled to the presence of
coansel during the peychiatoie exomination.

Although petitioner's counsel could have
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speak at all to the court-appointed psychi-
ateist (Peaple v. French {1939) 12 Cal2d
720, 87 P.2d 1014; sce People v. Bicidey
CIHA2) 57 CalZd 788, 792, 22 CalRpir, 340,
32 P24 1) People v. Strong (1931 114
CalApp, 522, 300 P. 84), the cight ta the
Breseice of coundel during psychiatric in-
hiai nan them been - established.
(Seo People v, Stewart, supra, 62 A.C. 597,
afF Al Calkpdr, 208, 400 P22 97; Note
(19623 51 Geol.]. 143, 161-162) Thus
peirticner could not have knowingly anmd
iwreligently waived his right to the pres-
ence Gf copusel during the icterview.
{Ibid.; see People v, Dorado, supra, 62 A.C,
350, 42 CalRptr. 169, 398 P2d 361,) Conse.
guentiy, the court sliould aot have admitted

lervitwe

© at the gullt phase of the tria! the testimony

of the psychiatrist.

127 The erroneous admission of the

. Court-appointed psychistrist’s testimony,

however, did not sufficiently prejudice de-
fendant 50 as to compel 3 reversal. The
psychiatrist testified that petitioner stated
that he had never known a person named
Reyes at Folsom and had never met 2 per-
sor named Reyes. This statement conflicts
with petitioner's earlier stetement to the
police that his companion, a man named
"Reyes” or “Ramos” or “Rejos,” whom he
had known at Folsom Prison, had shot the
cab driver, But witnesses had testified
that they did not see anyone except the peti-
tioner leave the cab after the shooting.
Meorcover, the police “diretted’s Jetter to
the Drepartment of Corrections in an effart
to truck down ‘Ramos’ {or ‘Reyes’ aor
‘Rejos'y, but [were] unzhie to accomplish
aity related additiona! investigation on the
hasis of the depariment’s response’” {60
Cal.2d at p. 73, 31 Cal.Rptr. ar p. 788, 383
P.2d at p. 140

Based upon the evidence as outlined
above, we cannot perceive how the paychi-
atrist’s {cciimony, alone of combined with
the other erronecusly admitted evidence,
could have affected the verdict of guilt
‘Thus the erroneous admission of that testi-
mony did not result in a “miscarriage of

inforrmed hism of Lis right to refuse to* justice” {see Faby w State of Connccticut
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€ite ag 46 Cal. Hpte. 733

(19633 7% TRS. 24, &84 S0 507, 31 1L.EA
24 171; Cal.Const. art. VI, § 44} requr-
ing revessal

Althouph we have heid thal the couit-
appointed psychistrict’s testimony as fo
petitisner’s inerindnating statemonds should
not have been adedteed ot il guitlt trial he-
cmzse petitioner had been deprived of his
conskitntional right ¢ the presence of egun:
sel during the paychiattic exmmination, we
recogmize that such presence may largely
negate the value of the exanination. Srvee
Iy the presence and purticipaiion of counscl
would hinder the esiablishment of the rap-
part ihat is se neeessary i asvohiatric exe
amiratimt,  (Durst v, Superier Court
(1963} 222 Calapp2d 447, 452454, 35
CalRptr. 1430 Stare of New Jeraey v
Wikitfow (1963) 45 N.J. 13, 210 A 2Zd ¥63.)
As Judge Bazelon has said, “Tlhe basic tool
of psychintrie study remming the peraongl
interview, which requares rapport hotween
the interviewer and the snbject.”  {Roller-
son v, United States (1964) 119 VLS. App.
D.C. 400, 343 F.2d 269, Z74; sce ‘Krash,

The Durham Rule and Jodicial Administra-

tion of the Insanity IXefense in the Mhsrice
of Columbia (1961} 70 Yalc I..J. 905, 918.)
The attendance of counsel at the interview
might thus frustrate the legislavive goul of
obtaining the cvaluation of defendant’s
mental state by an impartial expert in the
cevent of an insanity plea.  (PenCode, §

1027.)

Rerognizing the force of the above fae-
tors, a5 well o5 the conslitntional rights of
the defendant, we point cut that the press
ence of covnsel at the psyehistric examing-
tion i not constitutionally required so long
as certain safoguards are afforded to de-
fendant. To the deseribed extent we there-
by preserve the effeciivencss of the psychi-
atric examination.

18. In allmling to Gelendong’s apecilice)ly
vlacing bis mentnl condition inwe issne,
we e pot refer morely to defendant's’
- ples of not guitty,
for at the. geilk telni of such defonses ne
“diminlshed eapmcity” or epHlepsy. 1In
such event the court-nppointml payelda-

Wa alkude to tho prof- . 24,

[13-15] Defore submitting to an exami-
ration by court-appointed psychiatrists, a
defendant must be represented by counsel
or mtelipently and knowingly have walved
that right. [Jefendomt's counsel must be
mformed as tn the appointment of such
paychiatiists,  {Ser FPeople v, Price (1965)
63 AL -—, 46 CalRptr, 775, —— P.2d
-+ 1f, afiev submitting to an examina.,
tinn, o deferdant docs not specifically place
bis mental condition into issue at the guilt
trial, then the court-appointed psychiatrist
shondd not be permiticd to testify at the
muilt trinl. Tf defendant does specifically
rlice his mwental condition Into issue af the
dinlt wial, then the comrt-appointed psychi-
atrist should be permitted to testify at the
gnilt triad, ek the equrt shonkld instruct the
jurors that the psychiatrist’s testimony as
to  defendant’s  incriminating  statements
shauld not be regarded ag prosf of the truth
of the {acts disciosed by such statements
and that such evidence may he constdered
only for the iimited purpese of showing
the infornintion upon which the psychiatrist
bascd his opiniont®

{16-19] In view of these rules, once a
defendant, under the advice of counscl,
snbnyits 1o nn examination by court-appoint-
ed psyehiztrists, he is ot constitutionally
entitled to the presvnce of his connsel at
the cxamination, 1f the defendant docs
not specifically place his memtal condition
into issuc at the guilt trial, the exclusion
of counsel at the examination eannot affect
the guilt trial since the psychiatrist may
not kestify at that trial, 1f defendant does
specifically place his mental condition into

. issue at the guilt trial, he can offer no valid

compiaint as to the testimony of the psychi-
atrist at that trial. After voluntarily sub-
mitting to the examination, defendant can-
not properly preclude expert testimany on
a subject that he has himself injected into

trist may testify al the guilt teinl A to

defendant’s statements given ot the pay-
.. chiatrie examination, If defendant doen

not, offer ovidence of hiz mental condi-

tion ot the penaity trial, the court-ap--

pointed psychiatriet may not, of conrse, -
- testify ot that trial
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the trizl,  Mareover, the limiting instrue.
tion furnishes further proteetion,  Thus,
‘whether o not defendant places his mental
condition ‘into issue at the guilt triaf, the
“above safepuneds are spificient to justify
the exclusion of counsel from the psychi-
atric examination and at the same time
avord s deprivation of defendant’s constls
tutions! rights,

20, 21] Abhcugh, with these protec-
tions, & defendant is not entitled to counsel
at the psychiatric examinations, the eonrt
may in s discretion authorize defense
counset £ be present s an observer, not as
s participant. Such anthotization would
depend o the attitude of the psychiatrists
iveived,  As the Supreme Court of New
Jersey hag said, “1f in their [eourt-appoint-
ed psychiatrists'] view the presence of
such 4 non professioas) woold hinder or
opcr:itc to reduce the cffectiveness of their
examination, or if they assert they cannet
ecxomine W Lis prescoce, the court may in
the exercise of its disererion exclude coun-
esmminnbion®  [(Stare af New
Fersey w. Wihoslow, supra, 45 N.J. 13, 219
K24 GG Moreover, the couri, upon re-

ey Biatrist ta

ned fyam fhe

SO

be present dening the Oamipalion by a
couri-appointed  peyohiatrid,

inder ilus {ovowlation, s defendant’s
constitational rights are amply protected,
while the court, the proscention, and the
defendant will shinin the bemelit of the
testimony of an impartal psychiatrist as to
defendant’s mental condition. (%



