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First Supplement to Memorandum 65-77

Subject: Study No. 63(L) - Evidence Code

Attached to this memorandum is a copy of g letter from Judge
Richards of the BAJI Committee (buff). The letter paises guestions as
to how res ipsa loguitur and the presumption of negligence from violatlon
of & statute are to be treated under the Lvidence Code. Also atiached to
this memorandum is a copy of our reply (green).

We have attempted to elarify the res ipse meiter in our tentative
recoumendation. The question raised in this memorandum is whether we should
alsc attempt to clarify the negligence per se presumption.

Tou will reesll that we drafted the presumption as Governmeni Code
Seetion 515,6 in our govermmental lismbility act. Section 815,6 provides:

815.6, Vhere a public entity is under a mendatory duty

imposed by an enactment that 1s desipgned to protect against

the risk of a particular kind of injury, the public entity

ig liable for an injury of that kind proximately caused by

its failure to discharge the duty unless the public entity

establishes thet it exercised reasonable diligence to dis-

charge the duty.

Chief Justice Gibson, in Alarid v, Vanier, 50 Cal.2d 617, 624 (1958}, stated

the test for determining whether the presumption of negligence arising from
statute violation had heen overeome as follows:

In our opinion the correct test is whether the person who
has viclated a statute has sustained the burden of shoving that
he 4id what might reasonably be expected of a person of ordinery
prudence, acting under similer circuimstanees, who desired to
cemply with the law,

Under this test, it appears that the presumption affects the burden of proof.
So far as the facts giving rise to the presumption sre concerned,

Tossman v, Newman, 37 Cal.2d 522, 525 (1951), states:
-1l-




It iz settled that disobedience of a statute for which criminal
sanctions are imposed is not negligence as a metter of law
under all cirecumstances, but a presumption of negligence arises
on procf of such & violation, and the presumption can be rebut-
ted by evidence of Justification or excuse.

Although the sbove formulation refers only to violation of a statute, it
is settled that violastion of a regulaticn gives rise to the same presump-

tion. Lehmann v. Los Angeles City Bd, of Edue., 154 Cal. App.2d 256 (1957).

In Nunneley v. Edgar Hotel, 36 Cal.2d 493, b97 (1950), it was pointed

out that proof of violatlion of a statute does not autcomatically give rise
to the presumption:

Miss HNunneley may not reccver damages based upon such vielation
unless she is one of the class of persons for whose benefit the
statute was enacted, She must also prove that the accident was
of the nature which the statute was designed to prevent, and
present proof of violation of the statute as the proximate cause
of her injury.

In Richards v. Stanley, 43 Cal.,2d 60, 62 (1954), the court stated:

A person may not recover damages based upon the violation of &
criminal statute or ordinance, however, unless he is one of a
class of persons for whose benefit the statute or ordinance vas
enacted,

Upon the basis of these statements of the presumpticn, ve suggesi that
the Commission consider adding the followring seetion to the Evidence Code:

669, {a) The failure of a person to exercise due care is
presumed from the violation of a statute, ordinance, or regulation
if:

(1) A criminsl sanction is provided for violatiom of the
statute, ordinance, or regulation;

(2) The violation proximately caused death or injury to
person or property;

{3) The death or injury resulted from an accident of the
nature which the statute, ordinance, or regulation wvas designed
to prevent; and

(4) The person suffering the death or injury was one of the
class of persons for whose benefit the statute, ordinance, or
regulation was adopted.

(b} This presumption mey be rebutted by proof that the
person violating the statute, ordinance, or regulation did what
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might reascnably be expected of a person of cordinery prudence,
acting under similar circumstances, who desired to comply with
the lawv,

Ccomment. Section 663 cadifies a frequently applied common
law presumption that is recognized in the California cases,
Alarid v, Vanier, 50 Cal.2d 617, 327 P.2d 897 (1958). The con-
ditions of the presumption are those ithat have been developed
in the California case law, See Alarid v. Vanler, 5¢ Cal.2d
617, 327 P.2d B9t (1958); Richerds v. Stanley, 43 Cal,2d 60,
271 P.2d 23 (1954); NBunneley v. Edgar Hotel, 36 Cal.23 L9093, 225
p.2a Loy (1950).

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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The BAJT Commitiee has about completed its review and
revision of the pensral ipstrustions in Part I affected oy the
Evidence Code,

T™wo thorny problems face us and we would appreciate your
shservations and assistance. First, what does the Evidence
fode a3 to the hybrid mandatory inference-presumption of negligence
in res ipsa logquitur? Althouzgh res ipsa is discuased at length
in the June 19564 Tentative Recommendation relating to burden of
proof, ete,, I have not found any reference to the application
of the doctrins én the Hvidenze Code comments unless it be the
final comment under sscticon &S00 that "the court may instruct
the jury on the propriety of drawing particular inlerences”.

In a brief conversatlion with Bernie Witkin when he recently
spoke to the L. A. Bar Assoclation Trial Secti“n, he expressed
the view that reg ipse wilill becows & po ,uampbzqn ai'fecting the
binder of producing evidence under section 503, It nardly Seems
likely to me that the "force and justice of the rule" {Ybarra v.
Spangard, 25 Cal.Zd 485} will become 30 pusilianimous as to
become vitiated by defendant simply testifying, "I didn't do it,"
and thus Leﬁv*nb i€ up to *hL Jury whether or not ftco draw an
inference of negilipence when tne paalianbtilf 1z heipless €0
present evidence upsn which such zn inference may bhe drawn.
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Hon, Philip H. Richards
Coammrittee on BAJI

111 Worth Hill Street

Los Anpeles, California 50012

Dear Judge Richards:

Mr, DeMoully has asked me to respond to your letter of December 8,
We gre delighted to give you cur views on the matters contained in your
letter, Neverthelegs, this respouse te your letter represents only the
views of the Commission's staff and should not be considered as the
views of the Cormission.

The Cormission is now engaged In preparing s few amendments to the
Evidence Code to clarify some of its provisions. Because one of these
proposed amendments deals with res ipsa loquitur, we are sending you
with this letter a copy of the tentative recommendation relating to
these amendments. The tentative recormendstion has not been finally
approved by the Commission, although the Commission has been over it
and gpproved it in prineiple,

You will note the 2iscussion of res ipsa loguitur at pages 3-5 and
13-15. This discussion reflects our view of the existing law. Although
the doctrine in some respects does not seem to £it precisely within the
clagsification scheme contained in the Bvidence Code, for the most part
we belleve that the doctrine fits the deseription of 2 presumption affecting
the burden of producing evidence. Hence, we propose to reguire such a
classification of the doctrine.

If this analysis is correct, and the courts classify the doctrine
as we propose to classify it, the trisl court must decide whether the
defendantts evidence attacks the elements of the dAoctrine or the
conclusion of neglir=nce that is reguired when the elements are established.
If the defendant's evidence attacks only the elements of the doctrine,
then an instruction on what has become known as conditional res ipssa
loguitur becomes necessary., For example, if the defendant's evidence



Juige Richards -2 December 1k, L1965

dees not relate o his own use of care but relates instead to his lack
of execlusive control over the instrumencalivy that caused the injury,
then the court must instruct the jJury that, 48 it finds the clements

of the doctrine exist, iv is required to find that the defendant was
negligent. If the defendant offers svidence of his care, the mandatory
ar presumptive effect of the dosirine disarpsars. The inference,
nowever, remains. Thus, the court may still instruct that if the jury
finds that the elements of the doctrine exist (probability of negligence,
axeiusive control, Lack of voluniary zebtion by injured person} it may
infer that the defendart was negligent, arnd if <this inference sesems 1o
the jury ts be mors persuasive than the defendant’s evidence of his

carg, the Jjury should find that itne defendant was negligent, In other
words, if the jury, after considering the evidence (probability of
negligence, etc.) and the inference of negligence that arises therefrom
and welghing it against The evidenes of the Gefendant's exercise of ears,
belisves that tihe evidence and inference of negiigence preponderates in
convincing force, it should firnd for the plaintifi. If after such
welghing the Jury caanot decide whether 21 is likelier that the defendanc
was negligent or careful, or if the jury believes that it is likelier that
the defendant was care;ul, then the jury shouldéd find for the defendant.

We are glad that you brought 4o our attention the presuwsption of
negligence that ariges from violation of & statute. It may he that the
Commission will want Lo clorify that maiter foo instead of awaiting
"elassification by the courts.”

We became somewnat Lomilisgr with the presurpiion when we worked on
the govermmental lizvility met that was snacted in 1953. It seems to us
that the classification that it fits most closely is the Section 605,
burden > proof, classificction. Under Alzrid v, Vanier, 50 Cal.2d 617
{1958), we believe that a defEﬁdant is reguired to prove by a preponder-
anes of the eviderce that "he did what nmipht reassnably be expected of
a person of ordicary prudence, geding under similar circumstances, wio
desired to comply withn the law.” If our swmise is corrsci, the jury
srould be instruactaed that 10 It beliewves Thal the dQ¢»nu*ﬁu viplated the
defendant "did what might
rary pruderce, acting wdar

”?

statute, if should then devermine whather
*edsannaly be expecizd o7 & person of ordl
similar circumstances, Wio desired Lo oomoly wizh whne Law. If <he jury
believes that it is more likely ithan not the defendant did aet
reasonably as described. ths Jury should find that the defendant was not
negligent., If the Jury 1z oot persuaded “nat 1t is more likely than noc
that the defendant acted roasonably as described, tnen the jury should
find that the defendant wos negligent.




Judge Richards -3 December 1k, 1955

Naturally, until the courts actually ruls on thase presumptions,
the ahove cbservaiions sre merely dpaculation onp what the courts might
do. If legislation 1s enceied to clarify these matters, 1t will not
become effective untll September, 1967. Cases will arise, however,

tweer: January 1, 1957, and the effsctive dobe of the clarifying
legislaiion thai will invoive these problems. Qovisusly, instructions
nust be prepared for these interim ecases, But such instructions must
be subject Lo the possibiliby thal the quell”*e courts will view these a

presumptions difterencly ihan we belleve ithey will at the present time.

Aside from these two presumpilons, I woudd Like o add an obhserva-
tion concerning the entire matter of inztructing on presumprions and
“he evidentiary burdens. In drafting thess provisions of the Svidence

&

Coge, 1v wes our hope Loy they would be wiilized merely as devices for informing
the court and the jury as to what should be beiieved in the light of the
convincing force of the evidence, Te dia not think thay *t would be
necsssary or pasticvlarily de“’(uble ta bell them sbout thne legal labels
invslved. Rather, we thought the Jjury's tosk might be s;mnllfled if' it were
feraly told "TP you find A, B, and &, then you wust find DU or "Plaintiff
Mgt persuade you tnat & exists; if he Jﬂ‘lu to persuads you that it is
more probable than noit that A existg, then you must find that it does not
sugoested warding hers Is nod intendsd as a model of
drzftamwanshiv, the idea is that 1t is wmecessary to tell the jury about

the legal concepts of presumptions and evldﬂntlary'burdens in order to
aporise the Jury o7 itz precise duty. e Teel that 1if the Jury were t01d
its precise duty--what 1T must find in the light of what it believes from
the evidence--the jury could performs its factefinding function with a
ominimun of eonfusion,

abA
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We recognize that we may be in error in this regard, for it is net
our business Lo deal wiih Jwrlss or i frm?a isstructilons. However, we
id want yau o kncw our thinklng on the matler.

o

; your lotoer and heone fhnt you will
any furtner maotters you discover in yegard oo the Zvid
clarification or revisi

bring t ouwr attention
ence Code that need

Vary troly yours,

oh B. Harvay
s ancelvive Secretary
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