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Memorandum 65-77 

Subject: Study No. 63(L) - Evidence Code 

12/3/65 

Accompanying this memo, on yellow paper, are two copies of a tentative 

recommendation relating to the revision of the Evidence Code. Please mark 

your suggested revisions on one copy and return it to the staff at the 

December ceeting. 

MOst of the tentative recommendation has been reviewed by the Commission 

at previous meetings. But there is some new and revised material designed 

to carry -i;he decisions made by the Commission at the November meeting. Page 

2 is new, and page 6 is substantially revised. The amendment and ccmment to 

Section 403 are new (pages 8 and 9), and the comment to Section 646 is sub-

stantially revised. 

To facilitate drafting and reference, "'e moved the added language in 

Section 116 to the end of the section. It is likely that the Comment to the 

amendment \Till be published immediately following the original Comment. 

(This is the form in which the West Publishing Company treated the Comments 

to the 1965 amendments to the Governmental Claims Act.) The discussion of 

subdivision (e) in this comment, therefore, will appear in logical. order. 

The comment to Section 116 has been substantially revised. 

The amendments to Sections 1093 and 1121 of the Penal Code and the 

accanpanying comments are new. 

Respectfully submitted, 

Joseph B. Harvey 
Assistant Executive Secretary 
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TIDlTATIVE RECOM-!ENDATIOI{ 

of the 

CALIFORNIA LAW REVISIC11 COlltlISSION 

relating to 

RIWISION OF THI!: EVIDENCE COOO 

In 1965, upon the recemmendation of the Law Revision Commission, the 

Legislature enacted a new California Evidence Code. The effective date of the 

new code was postponed until January, 1967, in order to provide lawyers and 

~dges with ample opportunity to became familiar with its provisions before 

they were required to apply it in court. 

The Commission contemplated that as lawyers and judges became familiar 

with the provisions of the Evidence Code. they would find same of its 

provisions in need of clarification or reviSion, The Commission has 

welcomed suggestions relating to the Evidence Code and has carefully 

considered each suggestion it has received. In the light of the matters that 

have been brought to the Ccmmission's attention, the Commission reoommends 

the following revisions of the Evidence Code: 

1. Sectien 402(b) now permits a hearing on the admissibility CIt a confes-

sion or admission in a criminal case to be heard in the presence of the jury if 

-the dsfundant does oot object, In the light of the c~nsiderations identified in 

Jackson v. Denno. 378 u.s. 368 (1964), the provisions of SeotiCln 402(b) may not 

adequately protect the rights of the accused. To meet any objections based 

on JacKson v. Denno, the section should be revised to require the preliminary 

hearing on the admissibility of a confession or admissien in a criminal case to 

be held out of the presence of the jlll'1 imless the defendant expressly waives his 

right tCl the out-ot-court hearing and such waiver is made a matter of record. 
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2. Section 403 requires the judge to instruct the jury t. 

disregard conditionally admissible evidence whenever be 1s requested 

to do so by a party or whenever he determines that a jury Gould not 

reasonably find that the condition exists on which ~I.ibility 

depends. In many situations, the jury's duty to disregard 

conditionally admissible evidence is so clear that an instruction 

to that effect is unwarranted. For example, if a party offers a 

written admission purportedly signed by the adverse party and the 

adverse party offers evidence that the document is a forgery, 

there is no reasonable likelihood that the jury is going to consider 

the document as evidence of the matters stated therein if it 

believes that the document is spurious. 

Accordingly, Section 403 should be revised to eliminate the 

requirement that an instruction must be given. The section should 

permit the judge to decide in each case whether or not an instruction 

is warranted. 
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3. Secti~n 413 recodifies the provision of Article I, Section 13, of 

the California Constitution that permits . the court and counsel to c~ent 

upon a party's failure or refusal to deny or explain by his testimony the 

evidence in the case against him. Section 412 expresses an analegous rule 

that applies when a party produces ~leaker evidence when it is within his 

power to produce stronger. In Griffin v. California, 381 U.S. 763 (1965), 

the United States Supreme Court held that such comment is 1n violation of a 

criminal defendant's rights under the 14th Amendment to the United States 

Constitution when the defendant's failure or refusal to testify is in the 

exercise of his privilege to refuse to testify against himself. 

In order that no one might be misled by the provisions of Sections 412 

and 413, they should be modified to indicate that there is a constitutional 

limitation on the rules expressed. Conforming amendments should also be made 

in Penal Code Sections 1093 and 1127. 

4. The Evidence Code does not purport to eodify all of the many common-' 

law presumptions that are found in California law. The Evidence Code contains' 

statutory presumptions that were formerly found in the Code of Civil Procedure 

and a few CODDllon law presumptions that were ident1fted closely with the 

statut~ p~umptions in the Code of Civil Procedure. 

The Commission has determined that the Evidence Code should clarity the 

way in which its prOVisions on presumptions will apply to the doctrine of 

res ipsa loquitur because of the frequenoy with which that doctrine arises 

in the cases. 

The doctrine of res ipsa loquitur is a presumption within the meaning of 

Evidence Code Section 600. Under existing California law, when the facts 

giving rise to the doctrine of res ipsa loquitur have been established, "the 

law requires" (Sectiol'1. 600) a finding of negligence unless the adverse party 
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makea a requisite contrary showing. Burr v. Sherwin Williams Co., 42 Cal.2d 

682,268 P.2d 1041 (1954) •. Under existing California law, too, the doctrine 

of res ipsa loquitur does not shift the burden of preof. Hardin v. San Jose 

City Lines, Inc., 41 Cal.2d 432, 260 P.2d 63 (1953). Accordingly, under 

existing California law the doctrine of res ipsa loquitur seems to function 

as an Evidence Code presumption affecting the burden of producing evidence. 

See EVIa8NCE CODE § 604. 

The cases considering res ipsa loquitur suggest, however, that the doctrine 

requires the adverse party to come forward with evidence not merely sufficient 

to sustain a finding but sufficient to balance the inference of negligence. 

Hardin v. San Jose City Lines, Inc., 41 Cal.2d 432, 260 P.2d 63 (1953). If 

this merely means that the trier of fact is to follow its usual procedure in 

balancing conflicting evidence--the party with the burden of proof wins on the 

issue if the inferences arising fram the evidence in his favor preponderate in 

convincing force, but the adverse party wins if they do not--then res ipsa 

loquitur in the California cases functions exactly like an Evidence Code 

presumption affecting the burden of producing evidence. If this means, 

however, that the trier of fact must in some manner weigh the convincing force 

of the adverse party's evidence against the legal requirement that negligence 

be found, then the doctrine of res ipsa loquitur represents an isolated 

application of the former rule that a presumption is "evidence" to be weighed 

against the conflicting evidence. See the C~nt to EVIDEI1CE CODE § 600. 

The doctrine of res ipsa loquitur should be classified as a presumption 

affecting the burden of producinG evidence to eliminate any uneertainttes 

concerning the manner in which it will function under the Evidence Coae. 

Such a classification will also eliminate any possible vestiges of t~ 

"presumption-is-evidence" doctrine that may nOlf inhere .in it. As under 
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existing law, the finding of negligence is required when the facts giving rise 

to the doctrine have been established unless the defendant comes forward with 

contrary evidence. If the defendant comes forward with contrary evidence, 

the trier of fact must then weigh the conflicting evidence--deciding for 

the party relying on the doctrine if the inference of negligence preponderates 

in convincing force, and deciding for the adverse party if it does not. 

This classification accords l~ith the purpose of the doctrine. Like 

other presumptions affecting the burden of producing evidence, it is based 

on an underlying logical inference; and "evidence of the nonexistence of the 

presumed fact is so much more readily available to the party against whom 

the presumption operates that he is not permitted to argue that the presumed 

fact does not exist unless he is willing to produce such evidence." Comment 

to EVIDENCE CODB § 603. 

5. Section 776 permits a party to call the employee of an adverse party 

and examine that employee as if under cross-examination. Essentially, this 

merely means that the examiner may use leading questions in his examination 

(EVIDENCE CODS § 767); for the rule forbidding the impeachment of one's own 

witness has not been continued in the JNidence Code (BVIOONCE, CODZ § 785). 

If the party-employer then chooses to cross-examine the employee, the examina

tion must be conducted as if it were a redirect examination, i.e., the 

employer is ordinarily forbidden to use leading questions. 

Under Code of Civil Procedure Section 2055, which Section 776 has super

seded, the employer's examination of an employee examined by the adverse 

party under its provisions could be conducted like a cross-examination. As 

a general rule, this provision of Section 2055 was undeSirable, for it 

permitted an employer to lead an employee-witness even though the interests of 

the employer and employee were virtually identical. This provision of Section 
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2055 was of same merit, however, in litigation between an employer and an 

employee. An employee-witness who is called to testify against his employer 

by a co-employee may often be in sympathy with his co-worKer's cause and 

adverse to his employer's. In such a case, the employer should have the 

right to ask the witness leading questions to the same extent that any other 

party can cross-examine an adverse witness. 

Accordingly, Section 776 should be amended to restore to an employer

party the right to use leading questions in examining an employee-witness 

who is called to testify under Section 776 by a co-employee. 

6. Section 1201 provides for the admission of "multiple hearsay." 

The section should be revised to clarify its meaning. 

The Commission's recommendations would be effectuated by the enactment 

of the following measure: 
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i,!,'l:._a_ct to amend Sections 402, 403, 412, 413, 776, and 1201 of, and to add 

Sec·i:,~:nG 414 ana. c4::' ":"::i> "ne ~viG.ence c:)~z, Gn-~ -~~ amend >.Jections 1093 

and. 1127 of the Penal C:lde, relating to eviden~ 

The people of the State of California do enact as follows: 

EBCTION 1. Section 402 of the Evidence Code is amended to read: 

402. (a) eThen the existence of a preliminary fact is 

disputed, its existence or nonexistence shall be determined as 

provided in this article. 

(b) The court may hear and determine the question of the 

admissibility of evidence out of the presence or hearing of the 

jury; but in a criminal action, the court shall hear and determine 

the question of the admissibility of a confession or admission of the 

defendant out of the presence of the jury U-·any-r;apty-so-F9Eiliests 

unless the defendant expressly waives this requirement and his waiver is 

made a matter of record • 

(c) A ruling on the admissibility of evidence implies Whatever 

finding of fact is prerequisite thereto; a separate or formal finding 

is unnecessary unless required by statute. 

Comment. This amendment to Section 402 is designed to provide a 

criminal defendant with more adequate protection against the possible 

prejudice that may result from holding a hearing on the admissibility of a 

confession or aemission in the presence of the jury. Cf. Jackson v. Denno, 

378 U.S. 368 (1964). 



-

SEC. 2. Section 403 of the Evidence Code is amended to read: 

403. (a) The proponent of the proffered evidence has the 

burden of producing evidence as to the existence of the preliminary 

fact, and the proffered evidence is inadmissible unless the court 

finds that there is evidence sufficient to sustain a finding of the 

existence of the preliminary fact, when: 

(1) The relevance of the proffered evidence depends on the 

existence of the preliminary fact; 

(2) The preliminary fact is the personal knowledge of a witness 

concerning the subject matter of his testimony; 

(3) The preliminary fact is the authenticity of a writing; or 

(4) The proffered evidence is of a statement or other conduct 

of a particular person and the preliminary fact is whether that person 

made the statement or so conducted himself. 

(b) Subject to Section 702, the court may admit conditionally 

the proffered evidence under this section, subject to evidence of 

the preliminary fact being supplied later in the course of the trial. 

(c) If the court admits the proffered evidence under this section, 

the court i-fl} may ,-aaEl.··en··.,e'l.aesl;-seaH; instruct the jury 1 

(1) To determine whether the preliminary fact exists and to 

disregard the proffered evidence unless the jury finds that the 

preliminary fact does exist. 

(2) Seal1-inSl;.,ael;-i;he-frliPY To disregard the proffered evidence 

if the court subse~uently determines that a jury could not reasonably 

find that the preliminary fact eXists. 
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Comment. In many cases the jury's duty to disregard conditionally 

admissible evidence is so clear that an instruction to this effect is 

unnecessary. Therefore, subdivision (c) has been amended to delete the 

requirement that such an instruction be given in certain cases, Under 

the amended subdivision, the court may refuse to give such an instruction 

when it is unnecessary to do so, 
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sr:;C. 3. Secticn 412 of' the Svidence Code is ru::ended to read: 

412. Subject to Section 414, if "''ealmr and 1e 5S satisfactory 

evidence is offered lVhen it was within the pOlVer of the party to 

produce stronger and D'.ore satisifLoctory-evidence, the evidence offered 

should be vielVed lVith distrust. 

Cc~ent. See the Comment to Section 414. 
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S;:;C. 4. Secti:m 413 of the Evidence Code is amended to read: 

413. Subject to Section 414, in determining what inferences 

to draw from the evidence or facts in the case against a party, the 

trier of fact may consider, among other things, the party's failure 

to explain or to deny by his testimony such evidence or facts in the 

case against him, or his lVillful s.uppression of evidence relaticg 

thereto, if such be the case. 

Comment. See the Comment to Section 414. 

-11-



SEC. 5. Section 414 is added to the Evidence Code, to read: 

414. Instructions and co=entB permissible under Secti:ln 

412 or 413 are subject to any limitations provided by the Constitution 

of the United States or the state of California. 

Comment. Section 414 recognizes that the Constitution of the United 

States or the State of California may impose limitations on the types of 

instructions that may be given and the comments that may be made under 

Sections 412 and 413. See Griffin v. California, 381 U.S. 763 (1965) 

(unconstitutional to permit c~mment on a criminal defendant's failure or 

refusal to explain the evidence against him when such failure or refusal is 

based on the exercise of his constitutional right to refuse to testify against 

himself). See also People v. B~stick, 62 Cal.2d 820, 823, 44 cal. Rptr. 

649, 402 P.2d 529 (1965)(the "colrlIlent of the prosecutor and the trial court's 

instruction herein [both relating to criminal defendant's failure to testify] 

each constituted error."). 
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SEC. 6. Section 646 is added to the Evidence Code, to read: 

646. The judicial doctrine of res ipsa loquitur is a presumption 

affecting the burden of producing evidence. 

Corrment. Section 646 is designed to clarify the manner in which the 

doctrine of res ipsa loquitur functi~ns under the provisions of the Evidence 

Code relating to presumptions. 

Under the doctrine of res ipsa loquitur as developed by the California 

courts, an inference arises that an injury was negligently caused by the 

defendant if the plaintiff establishes three conditions: 

(1) [T}he accident must be of a kind which ordinarily 
does not occur in the absence of someone's negligence; (2) 
it must be caused by an agency or instrumentality within the 
exclusive control of the defendant; (3) it must not have been 
due to any voluntary action or contribution on the part of the 
plaintiff. [Ybarra v. Spangard, 25 Cal.2d 486, 489, 154 P.2d 
687 (1944).J 

The "inference," however, is "a' special kind of inference" whose effect is 

"pcmewhat akin to that of a prest:lllption"; for if the facts giving rise to the 

doctrine are established, the jury is required to find the defendant negligent 

unless he cames forward with evidence to overcome the inference. Burr v. 

Sherwin I'li11i=s Co., 42 Ca1.2d 682, 268 P.2d 1041 (1954). 

As a presumption under the Evidence Code, the doctrine of res ipsa 

loquitur will have the same procedural effect that it formerly had as a 

"mandatory inference." If the jury finds the facts giving rise to the 

doctrine, it is required to find the defendant negligent unless he makes the 

requisite contrary showing. See EVIDENCE CODE § 600 and the Comment thereto. 

Section 646 classifies res ipsa loquitur as a presumption affecting the 

burden of producing evidence. Thus, the presumptive effect of the doctrine 

vanishes if the defendant comes forward with evidence to overcome the 
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pre sumption. The jury must then Heigh the inf'e rence of negligence against 

the contrary evidence and resolve the conflict. If the inference of 

negligence preponderates in convincing force, the jury should find that the 

defendant was negligent; but if the inference of negligence does not 

preponderate in convincing force, the jury should find that the defendant 

_s not negligent. See EVrnmTCG CODE § 604 and the COlLlllent thereto. 

Whether this classification of res ipsa loquitur changes existing 

California law is uncertain. It is clear that under the existing laH, the 

d9ctrine of res ipsa loquitur does not shift the burden of proof. Hardin v. 

San Jose City Lines, Inc., 41 Cal.2d 432, 260 P.2d 63 (1953). And to 

this extent, it is clear that Section 646 effects no change. But the cases 

considering res ipsa loquitur suggest that the doctrine requires the adverse 

party to come fOrl-lard with evidence not merely sufficient to support a 

finding in his favor but sufficient to balance the mandatory inference of 

negligence. Burr v. Sherl-lin Hilliams Co., 42 Cal.2d 682, 268 P.2d 1041 (1954). 

If this means merely that the trier of fact is to follow its usual procedure in 

resolving conflicting inferences--the party with the burden of proof wins 

on the issue if the inferences arising from the evidence in his favor 

preponderate in convincing force, but the adverse party wins if they do not-

tilen Section 646 makes no substantive change in the 1m;. If this means, 

however, that the trier of fact must in some manner weigh the convincing 

farce of the adverse party's evidence against the legal requirement that 

negligence be found, then Section 646 modifies the existing law; for under 

Section 646 there is no legal requirement--either "mandatary inference" or 

presumption--that negligence be found after contrary evidence has been 

introduced. 
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At times the doctrim. of res ipsa laquitur ,'iill coincide in a particular case 

with another presumption or with another rule of la'" that reqllires the defendant to 

discharge the bllrden of proof on the isslle. See Prosser, Res Ipsa Loquitur 

in California, 37 CALIF. L. RBV. 183 (1949). In such cases the defendant 

will have the burden of proof en issues where res ipsa loquitur appears to 

apply. Nevertheless, the only effect to be given the doctrine of res ipsa 
I ,-

loquitur itself is that prescribed by this section. 

The fact that a plaintiff may not be able to establish all of the facts 

giving rise to the presumption does not necessarily mean that he has not 

produced sufficient evidence of negligence to avoid a nonsuit. The rigorous 

requirements of res ipsa loquitur are merely those that must be met to give 

rise to a compelled conclusion (or presumption) of negligence in the absence 

of contrary evidence. An inference of negligence may well be warranted 

from evidence that does not establish all of the elements of res ipsa loquitur. 

See Prosser, Res Ipsa Loquitur in California, 37 CALIF. L. RBV. 183 (1949). 
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SEC. 7. Section 776 of the Evidence Code is amended to read: 

776. (a) A party tQ the record of any civil action, or a 

person identified ;,i th such a party, may be called and examined as 

if under cross-examination by any adverse party at any time during 

the presentation of evidence by the party cailing the >litness. 

(b) A witness examined by a party under this section may be 

cross-examined by all other parties to the action in such order as 

the court directs; but ,5ubject to subdivision (e), the witness Eay 

be exa~mined only as if cnder redirect examination by: 

(1) In the case of a witness who is a party, his elm counsel 

and counsel for a party >lho is not adverse to the witness. 

(2) In the case of a witness who is not a party, counsel for the 

party with whom the l'litness is identified and counsel for a party who 

is not adverse to the party "ith whom the vlitness is identified. 

(c) For the purpose of this section, parties represented by the 

same counsel are deemed to be a sinGle party. 

(d) For the purpose of this section, a person is identified with 

a party if he is: 

(1) A person for ;,hose imnediate benefit the action is 

prosecuted or defended by the party. 

(2) A director, officer, superintendent, member, agent, 

employee, or managing agent of the party or of a person specified 

in paragraph (1), or any public employee of a public entity l;hen 

such public entity is the party. 

(3) A person who was in any of the relationships specified in 

paragraph (2) at the time of the act or omission giving rise to the 

cause of action. 
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(4) A person "ho ,TaS in any of the relationships specified in 

paragraph (2) at the time he obtained knowledge of the matter concerning 

which he is sought to be examined under this section. 

(e) Paragraph (2) of subdivision (b) does not require counsel for the 

party with whom the witness is identified and counsel for a party who is not 

adverse to the party with whom_ the ;,itness is identified to examine the 

witness as if under redirect examination if the party who called the witness 

for examination under this section: 

(1) Is also a person identified with the same party with whom the witness 

is identified. 

(2) ]s the personal representative, heir, successor, or assignee of a 

person identified ;,ith the same party with ;,hom the witness is identiiieC:. 

Comment. Section 776 permits a party calling as a uitness an employee 

of, or someone similarly identified in interest with, an adverse party to 

examine the witness as if under cross-examination, i.e., to use leading 

questions in his examinati~n. Section 776 requires the party whose employee 

was thus called and examined to examine the witness as if under redirect, 

~, to refrain from the use of leading questions. If a party is able to 

persuade the court that the usual rule prescribed by Section 776 is not in 

the interest of justice in a particular case, the court may enlarge or 

restrict the right to use leading questions as provided in Section 767. 

Section 776 is based on the premise that ordinarily a person ;,ho is 

closely identified ;,ith a party should be examined in the SaEe manner as a 

party. As a general rule such a person Ifill be adverse to anyone who is 

suing the party with ,1hose interest he is identified. 

-17-
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Subdivision (b) has been amended, and subdivision (e) has been added, 

because the premise upon which Section 776 is based does not necessarily ap~~, 

when the party calling the witness is also closely identified with the 

adverse party; hence, the adverse party should be entitled to the usual rights 

of a cross-examiner when he examines the witness. For example, when an 

employee sues his employer and calls a co-employee as a witness, there is 

no reason to assume that the witness is adverse to the employee-party and 

in sympathy with the employer-party. The reverse may be the case. The 

amendment to Section 776 will permit an employer, as a general rule, to use 

leading questions in his cross-examination of an employee-witness who has 

been called to testify under Section 776 by a co-employee. However, if the 

party calling the witness can satisfy the court that the witness is i~fact 

identified in interest with the employer or for some other reason is amenable 

to suggestive questioning by the employer, the court may limit the employer's 

use of leading questions during his examination of the witness pursuant to 

Section 767. See J. & B. Motors, Inc. v. Margolis, 75 Ariz. 392, 257 P.2d 

588, 38 A.L.R.2d 946 (1953). 
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SEC. 8. Section 1201 of the Evidence Code is amended to read: 

1201. A statement within the scope of an exception to the hearsay 

rule is not inadmissible on the ground that the evidence of such 

statement is hearsay evidence if ~~e such hearsay evidence 9f-s~ea 

statemeHt consists of one or more statements each of which meets the 

requirements of an exception to the hearsay rule. 

Ccmment. This amendment is designed to clarify the meaning of Section 

1201 without changing its substantive effect. 
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SEC. 9. Section 1093 of the Penal Code is amended to read: 

1093. The jury having been impaneled and sworn, unless waived, 

the trial must proceed in the following order, unless otherwise directed 

by the court: 

1. If the accusatory pleading be for a felony, the clerk must 

read it, and state the plea of the defendant to the jury, and in cases 

where it charges a previous conviction, and the defendant has confessed 

the same, the clerk in reading it shall omit therefrom all that relates 

to such previous conviction. In all other cases this formality EaY be 

dispensed with. 

2. The district attorney, or other counsel for the people, must 

open the cause and offer the evidence in support of the charge. 

3. The defendant or his counsel may then open the defense, and 

offer his evidence in support thereof. 

4. The parties may then respectivelJr offer rebutting testimony 

only, unless the court, for good reason, in furtherance of justice, 

permit them to offer evidence upon their original case. 

5. When the evidence is concluded, unless the case is submitted 

on either Side, or on both sides, without argument, the district 

attorney, or other counsel for the people, and counsel for the defendant, 

may argue the case to the court and jury; the district attorney, or other 

counsel for the people, opening the argument and having the right to 

close. 

6. The judge may then charge the jury, and must do so on any points 

of la,) pertinent to the issue, if requested by either party; and he may 

state the testimony, and may esmseBt-sB-tke-fa!lare-ef-tke-aefeBaaat-te 
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e*p±aiR-eF-aeBY-8y-a~s-~es~imeRY-aRy-eviaeRee-eF-~ae~s-iB-~Re-eaSe 

8g8iRa~-aiB;-waetaep-tae-aefeRaaRt-test~fies-ep-R9t;-aRa-ae-ma~ 

make such comment on the evidence and the testimony and credibility 

of any witness as in his opinion is necessary for the proper deter

mination of the case and he may declare the law. At the beginning of the 

trial or from time to time . during the trial, and without any request 

from either party, the trial judge may give the jury such instructions 

on the law applicable to the caSe as he may deem necessary for their 

guidance on hearing the case. The trial judge may cause c~pies of 

instructions so given to be delivered to the jurors at the time they 

are given. 

Comment. The deleted language authorizes unconstitutional comment 

upon a criminal defendant's exercise of his right to refuse to testify 

against himself. See Griffin v. California, 381 U.S. 763 (1965); People 

v. Bostick, 62 Cal.2d 820, 44 Cal. Rptr. 649, 402 P.2d 529 (1965). 
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SEC. 10. Section 1127 of the Penal Code is amended to read: 

1127. All instructions given shall be in writing, unless there 

is a phonographic reporter present and he takes them down, in which 

case they may be given orally; provided houever, that in all 

misdemeanor cases oral instructions may be given pursuant to stipulation 

of the prosecuting attorney and counsel for the defendant. In charging 

the jury the court may instruct the jury regarding the law applicable 

to the facts of the case, and may make such comment on the evidence 

and the testimony and credibility of any witness as in its opinion 

is necessary for the proper determination of the case asa-is-aEY 

eFilnisal.- ease, -waetaeF-tlie - Ele!'eaaaat- tea-!o i!'ies-SF·· ast, -a~s -!'ailIiFe- t .. 

eJqllaia-sF-tsEleEY-sy-ais-testiEsay-aay-eviEleaee-SF-!'aeh·ia-tae-ease 

agaiast-aia-may-8e-e€EEeateEl-aFsa-sy--!oae-esH~t. The court shall 

inform the jury in all cases that the jurors are the exclusive judges 

of all questions of fact submitted to them and of the credibility 

of the witnesses. Either party may present to the court any written 

charge on the law, but not with respect to matters of fact, and request 

that it be given. If the court thinks it correct and pertinent, it 

must be given; if not, it must be refused. Upon each charge presented 

and given or refused, the court must endorse and sign its decision and 

a statement showing whi~h party requested it. If part be given and part 

refused, the court must distinguish, showing by the endorsement what 

part of the charge 'ias given and what part refused. 

Comment. The deleted language authorizes unconstitutional comment upon 

a criminal defendant's exercise of his right to refuse to testify against 

himself. See Griffin v. California, 381 U.S. 763 (1965); People v. Bostick, 

62 Cal.2d 820, 44 Cal. Rptr. 649, 402 P.2d 529 (1965). 
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