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#36(L) 

First Supplement to Memorandum 65-74 

Subject: study No. 36(L) - Condemnation Law and Procedure (General 
Philosophy Concerning Method and Extent of Compensation) 

A number of materials relating to this matter were attached to the 

basic memorandum. We will assume that you have read these attachments 

prior to reading this supplement. Reference will be made in this supplement 

to material attached to the basic memorandum. In making such references, we 

use the form of citation indicated in the basic memorandum. 

BACKGROUND 

At the outset, it should be noted that the 1963 California governmental 

liability act was intended to provide liability to the extent justified in 

cases where a public entity or public empl.oyee is guilty of tortious conduct. 

It may be that the CommiSSion will conclude in the course of its considers-

tion of the inverse condemnation study that changes are needed in the 

governmental liability act. However, we do not consider tort liability in 

this supplement, for it appears to us that the major problem to be considered 

nml is the extent to which compensation should be provided where an individual 

suffers loss as a result of a public improvement and there is no tortious 

conduct involved. In other words, the compensation 1Te are considering here 

ordinarily would be paid without a showing of fault on the part of the 

public entity. 

In the study of inverse condemnation and condemnation la\1 and procedure, 

the task that must be undertaken is to locate the specific boundaries within 

which: 
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(1) Cost may be imposed on public entities for detriment resulting 

from public improvements without unduly frustrating or interfering with the 

accomplishment of such improvements; and 

(2) Cost of improvements justifiably may be imposed on individuals to 

the extent that they receive benefits as a result of a public improvement 

without imposing unworkable procedures that would not be justified by the 

amounts that would be received by public agencies if they were permitted to 

recover for such benefits. 

GENERAL POLICY CONSIDERATIONS 

The staff has reviewed the material attached to the baSic memorandum. 

c Based on this material and our own thinking, we have formulated a number of 

propositions which are set out belo\r. We do not present these for adoptivu 

by the Commission. Instead, they are presented as statements of policy 

considerations that should be kept in mind in evaluating particular alter-

natives in specific situations requiring a policy decision as to where the 

detriment or benefits resulting from a public improvement are to be placed" 

Indeed, we believe that consideration of the propositions set out below wiLl 

be helpful in considering all aspects of the problems of condemnation law 

and procedure. 

Obviously~ no one proposition will be decisive of any particular problem. 

In making a choice between various available alt~~natives that might be 

adopted to resolve a particular problem, each proposition should be considered 

and Biven such weight as is justified when applied to that problem. Hence, 

c the order in which the propositions are stated is not intended to indicate 

the relative importance of a particular proposition as applied to a particular 

problem. 
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i)"vcrtheless, we believe that all of the propositions stated represent 

a valid policy consideration that should be taken into account in resolving 

policy questions. We believe that it will be profitable to discuss these 

propositions at the November meeting. 

The staff recommendations as to the possible alternative.,general 

schemes for compensation that might be adopted are included as the last 

portion of this supplement. These recommendations represent the staff's 

conclusions after giving to each proposition set out belm{ such weight as 

we believe is justified. 

Proposition 1. The basic theory of just compensation is that the 

individual property owner will be placed in as good a position financially 

as he "ould have been but for the establishment of the public :i:mprovement 

and that the economic impact of the improvement be borne by the public as 

a whole and not be a single property miDer or a group of individual property 

owners. 

The following extract from pages 615-616 of Kratovil (second goldenrod) 

may be helpful in consisting the extent to which this theory is follmied in 

practice in cases ~ ~ property is actually taken and the results that 

would flow from its unqualified adoption in such cases: 

The deciSions clearly illustrate two irreconcilable theories of 
compensation in true condemnation proceedings. One is the principle 
of indemnity, the "miner's loss" theory, under "hich the cwner is 
entitled to be put in as good a pecuniary position as he would have 
been if his property had not been taken. The other is the "taker's 
gain" viewpoint, that the government should pay only for what it 
gets. It stems from the fear that to allow compensation for such 
items as disturbance of a bUSiness on the land condemned would impose 
an inordinate drain on the public purse because of the discrepancy 
between the value of the thing obtained and the losses suffered. 
Thus it has been observed that to make the mmer \thole for losses 
consequent on the taking of fee s:i:mple title of land occupied bw a 
going business would require compensation for future loss of profits, 
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expense of moving removable fixtures and personal property, and 
loss of goodwill that inheres in the location; yet compensation 
must be denied for such "conseCluential" damage because; it is 
said, "that which is taken or damaged is the group of rights 
which the so-called owner exercises in his dominion of the 
physical thing, and • • • damage to those rights of O1mership 
does not include losses to his business." This may be para­
phrased: when the government takes only the land, having no 
use for the business operated thereon, it should pay only for 
"hat it gets, namely, the market value of the land. 

* * * * 

UntU recently, the "taker's gain" view seemed predominant. 
Lip service was paid to the principle of indemnity, but state­
ment of the, principle was invariably followd by a catalogue of 
emasculating exceptions. Lately there has been a pronounced 
shift toward genuine recognition of the principle of indemnity. 
This has occurred in several areas. [Footnotes omitted.) 

As indicated in the following Cluotation from paae 8 of the Report of 

the Legislative Council Committee to Revise the Condemnation Laws of Maryland 

(November 14, 1962), the adoption of the indemnity theory not only meets the 

demand for fairness to the individual property owner, but also the public 

welfare generally will be served by it: 

This is clearly indicated by the internationally-known economist, 
formerly a professor at the University of London and now a professor 
of the University of Chicago, Friedrich A. Von Hayek, in his recent 
book "The Constitution of Liberty," published in 1960 by the University 
of Chicago Press, in which he states at pages 217-218: 

"The prinCiple of 'no expropriation without just compensa­
tion' has always been recognized wherever the rule of law has 
prevailed. It is, however) not always recoc;nized that this is 
an integral arid indispensable element of the principle of the 
supremacy of the law. Justice requires it; but ~That is more 
important is that it is our chief assurance that these necessary 
infringements of the private sphere will 1:'0 allc;Ted only in 
instances where the public gain is clearly greater than the harm 
done by the disappointment of nc~ individual expectations. 
The chief purpose of the reCluirement of full compensation is indeed 
to act as a curb on such infringements of the private sphere and 
to provide a means of ascertaining whether the particular purpose 
is important enough to justify an exception to the principle on 
which the normal working of society rests. In view of the 
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difficulty of estimating the often intangible advantages of 
public action and of the notorious tendency of the expert 
administrator to overestimate the importance of the particular 
goal of the moment, it would even seem desirable that the 
private owner should alllays have the benefit of the doubt and 
that compensation should be fixed as high as possible without 
opening the door to outright abuse. This means, after all, 
no more than that the public gain must clearly and substantially 
exceed the loss if an exception to the normal rule is to be 
allowed. " 

Others have reached the conclusion that it is only fair that those 

reaping the benefits of an improvement--the public--should bear the full 

cost of that improvement and that damages inflicted thereby should be a part 

of that cost. See, for example, the 1951 Virginia La" Revie~T Note (Virginia-

pink) • 

The principle of indemnification has been extended in some states to 

require compensation where no property is taken. Thus, the Supreme Court of 

Washington in a 1964 decision has apparently adopted the rule that recovery 

should be permitted "when the land of an individual is diminished in value 

for the public benefit," even thour;h no property is taken. It remains to be 

seen 'That limitations the Washington Supreme Court lTill place on this general 

proposition. The Oregon Supreme Court in 1962 decided that a "continuing 

and substantial interference with the use and enjoyment of property" is a 

taking for which the constitution requires compensation and apparently the 

jury determines whether the taking is substantial enough to permit recovery. 

For an analysis and discussion of the Hashington and Oregon decisions, see 

Washington (yellOW) and Michigan (buff). 

Both England and Canada have, to a considerable extent, adopted the 

basic proposition that the damages inflicted by a public improvement should 

be paid by the public, not the affected property owner. For example, even 
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where no property is actually taken, both Canada and England allow recovery 

for "injurious affection." It is important to note, however, that recovery 

where no property is taken is limited to the decrease in market value and 

does not include loss of business and the like. On the other hand, under 

the English and Canadian rules, where some property is taken, the property 

owner recovers not ouly the decrease in the market value of the property 

remaining, but also business losses and the like. See British Columbia 

(~) and Alberta (~) sheets for discussion and nO'i;e the criticism in 

Alberta (~) of the limitation on recovery when no propert;y is taken. 

One might speculate on likely results in future decisions of the Cali-

fornia Supreme Court. The California Constitution requires "just compensation" 

when property is taken "or damaged." It is possible that the California 

Supreme Court may follow the lead of the Washington and Oregon courts and 

impose liability for a decrease in the market value of property resulting 

from a public improvement even thoUGh no property is taken. However, we 

think this unlikely. In Albers v. County of Los Angeles, 42 Cal. Rptr. 89 

(Sup. Ct. 1965), the court imposed liability for actual phYsical damage to 

property resulting from a landslide resulting fram construction of a road. 

The Supreme Court held that (except uhere the state has a cammon law right to 

inflict damage or where damage is inflicted in proper exercise of police power) 

any actual PhYsical injury to real property (whether foreseeable or not) 

proximately caused by an improvement as deliberately designed and constructed 

is compensable under the constitutional provision that private property shall 

not be taken or damaged for public use without just compensation. The following 

lanGuage from the Albers case gives some indication of the basis of the court's 

holdings and, we think, indicates that it is unllkely that the court will ex-

tend liability to cases where there is no actual phYsical injury but merely 

a decrease in market value resulting from an improvement: 
-6-
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From the foregoing ana.lysis of the cases 
.and other legal .3utllOritics it ~s appa.rcnt 
that we are not required to choose bctw-cen 
two :tbsolute rtltc:s~ one: of liability and one 
of lionliability) but are faced with a more 
limited issue. The question is not whether 
in all cases, a property owner s11oulO. not be 
perrp.ittcd to. r.ceover in an inverse c:ondem ... 
natio-n action if a private party would not 
b. liable for damages .imilarly inflicted,' 
but whether thero is or should be a qualifi­
cation or limitatlon of that rule to the effect 
that the property owner may recover in 
soch an action where actual physical dam .. 
~Ige is proximate1y caused to his property 
by " publi<: improvemont as deliberately 
planned and built, whether such damage is . 
foreseeable or not. 

To restate the question: The issue. is ho.w 
should this court, as a matter of interpreta. .. 
tion and policy~ coostrue article I, section 
14~ of the Constitution in its application to 
any CAse where. actual physical damage is 
pz:--oximatcly caused to reat property, neither 
intentionat1y 'nor neg1igently, but is the 
pro::dmate result of the construction of a. 
public work deliberately planned and oarried 
out by the public agency, where if the dam­
age had been forcscen it would render Ih, 
pul)lic agency liable? 

Thi, somewhat limited statem,"t of tho 
quest.loll se:rvcs to explain several of tllC 

l110st important ColS<:S relied on by the 
('Olluty. The qualific.ation in the question 
... ·where if the damage hr~d been ioresc..cnj

, 

takes C;'uc of the cases like ArchC!T r supra, 
19 Ca12d 19, 119 P 2d 1, where the state at 
COlllmOl\ la.w AS .an upper riparian proprietor 
had the right to inlli<:t the damage; and 
like Gray, supra, 174 Cal. 622, 163 P. 1024, 
where the cO-urt held tI"J.C damage noncom .. 
pensable because inllicted in the proper 
exercise:: of the police power. Such eases as 
Poop!. ex rel. DepartmCllt of Public Works 
v. Symons, supra, 54 Ca1.2d 855,9 CaI.Rptr. 

3. It ill .usumad iD thir8 ItntCnl(lnt of tho 
qucl:ltion thnt a. pri.vAto party' would not 
be liable undU' 'the- cireumNtnuCC8 hC"re 
involved. It .boulu ~ mcntioneu tlu;',t 
plnhuJJb .up_ tlm t, odor tho conrt'. 
fuId!np, nobili., would eziot .;aiDa! • 

363,357 P.Zd 45!, involving loss of b..u..u 
and diminution of value by diversion Qi 
trame, circuity of travel, etc., do not invoht 
dirc<t physical damage to real property, bo: 
only diminution in its enjoyment. Toe 
court in Reardon, supra, dearly differenti­
ated actual physical damage, sayin,: "R ... 
the <I.mage is to the houses affixed to 1ho 
lmld. This is special damage to the plaia. 
tiifs) for which they are entitled to recQYetj 
though they may b. of the dass usuaIlY'I)!. 
e<1 consequential." (66 Cal. p. 506, 6 P. ~ 
325.) 

This court io oonsidering a similar polq 
question in Clement v. State Reclamatioo 
Board, supra, said at 3S Cal2d ~ 642; 2m 
P.2d page 90S: "The decisive consideratioo 
is whether the owner of the damllged prop. 
erty if uncompensated would <OIItribat< 
more than hi. proper share to the publit 
undertaking." In the c.oncurring opinion oi 
Traynor, r., in House v. Los ADgeIes Counl)' 
Flood Conlrol Dist., supra, 25 Ca1.2d 381, 
397,153 P2d 95&, 956, the same statement;' 
10Uowe<1 by the language: "It is irr.l ...... 
whether or not the injury to the property is 
accompanied by a corresponding beneit to 
tl10 public purpose to which the impro ... 
IT,ent is dedicated, since the measure or 
liability i. not the benefit derived from the 
property, but tbe loss to the owner." 

The competing principles are stated in 
Dacich v. Iklard of Contral, supra, 23 Cal 
2d 343, 350, 144 P.2d 818, 823: "It may be 
suggestc<l that on the one hlInd the polq 
underlying the eminent domain provision in 
the COllstitution i. to distribute throughout 
the commUll ity the los. in6icted upon the 
indivi<lua! by the making of the publK im­
provements.. * • .. On the other hand. 
fears hove been expressed that compelIS>' 
,ion .1I0wcd too liberally wiD seriously;'" 
pede, if not stop, beneficial public impnw" 
ments b«au.e of the greatly incrused toJI,' 

priVo,to party, OA IICl'V'Cnl di1fe-reat 
.lfromw1s, under tho fl1et8 hore i'DYOlYed. 
llee.".., of 'ke ooneIaaloa _ la" 
rooehe. it will DOt be n_rr to dlI­
CQ.IS theaG eoDtoatiou. 
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ALBERS v. COUNTY OF LOS ANG:m:.ll'S 
Cite 8.1 t2 Cal.R.ptr.80: 

The following £o.<:tor5 are important. 
First, tbe damage to this property, if reason­
.bly rores.eable, would have entitled the 
property owners to comp<:nsation. Second, 
Ih. likelihoodo! public works not being 
.ng:tged in because Q£ unseen and un!or ... 
_ble pes.ible direct physical damage to 
rro! property is remote. Third, the property 
........ did suffer direct physical damage to 
Iheir properties as the proximate result of 
th. work as deliberately planned and carried 
ont. Fourth, the cost of sueh damage ca.n 
ht!tt .. be absorbed, and with infinitely less 
h.rtl,hip, by the taxpayers a. a whole than 
11)' the owners of the individual parcels 
f~lm3ged. Fifth, to re-guotc: Clement, supra, 
.15 c.,I.2d page 642, 22() P.2d page 90S, "the 
n"'n.,. of the d.'maged property if uneom­
peJs..1.t~d would contribute more than hjs 
rropcr share: to the pub1ic undertaking," 

This eonrt said in Badch, supra, 23 Cal2d 
p.~. 351, 144 P.2d r>age 823, quoting from 
!"rc1gwiek on Constitutional Ln,w: fl fThe 
\('ntienty under our system 1S too often to 
~crificc the individual to the community; 
:.::ltl it seems. very difficult in reason to show 
"h~ the State should not pay for proJl<'rty 
\\.·'l:.ch it destroys or impairs the value, as 
rs.:.:-U :'ts Cor what it physic.:"\Uy tak'es, III '" ~ 11 

[I J For these rensons we eonclude that 
in th. oW .. 1 of the county the judgments 
"~o\tlU be affirmed on the ground that with 
~::(' exceptions stated in Grny, Sllpra, and 
,\reher, supra,. any actu..,\1 physic:..'tl iT1jury to 
,<,I property proximately caused by the 
~~~r(Wcment as deliberately designed and 
r('~:t.tnleted is compensable under a.rticle I, 
~«t1on 14, of anr Constitution whether iorc:~ 
H.c ,,!}Ie or not. 

•• __________ ~ _______ L •• 
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In cases not involving actual physical damage to property, the Cali-

fornia Supreme Court has required that there be a "taking" of "property." 

In Bacich v. Board of Control, 23 Cal.2d 343 (1943), the majority of the 

Supreme Court recognized a "new property right"--substantial im;pairment of 

the easement of access--for which compensation must be paid. Justice Traynor 

dissented, stating in 23 Cal.2d at 379-380: 

Under the majority opinion new private property rights representing 
nillions of dollars have been carved out of public streets and highways, 
at the expense not alone of the public treasury but of the public safety. 
Of recent years the growth of traffic has necessitated the construction 
of highlfays with fewer intersecting streets to e::pedite the flO\{ of 
traffic and reduce the rate of motor vehicle accidents. Such highways 
have been constructed through the city of San Rafael,. and the Arroyo 
Seco Parkway from Los Angeles to Pasadena, and the construction of many 
more is contemplated. In such cases it will be necessary either to 
close the cross streets or to carry them under or over the freeway, both 
costly projects. The plans conteIlqllate overhead or su~/ay crossings 
every few blocks over the free\/ay, necessarily creating cul-de-sacs of 
-che remaining streets. Similar im;provements are involved in the separa­
tion of grades of railroads and highways, for it is usually necessary to 
make a dead end of one or more streets as a high"ay is raised or lowered 
to cross the railroad tracks. In the present case the cul-de-sac on 
Sterling Street was an integral part of the rearrangement of the streets 
of the city of San Francisco made necessary by the construction of the 
San Francisco-Oakland Bay Bridge. 

The cost of making such improvements may be prohibitive nO\{ that 
ne~, rights are created for mmers of property abutting on streets that 
"auld be at right angles to the improvements, for these rights must be 
condemned or ways constructed over or under the improvements. The con­
struction of im;provements is bound to be discoUl'aged by the multitude 
of claims that would arise, the costs of negotiation with claimants or 
of litigation, and the amounts that claimants might recover. Such claims 
could only be met by public revenues that would otherlTise be expended 
on the further deVelopment and im;provement of streets and highways. 

It must be remembered that the question is not "hether existing 
easements should be taken without compensation, but ,·,hether private 
rights should be created for an arbitrarily chosen group of private per­
sons, necessitating tribute from the public if it exercises public rights 
of long standing in the interest of safe and expeditious travel on public 
thoroughfares. 

In Breidert v. Southern Pacific Company, 61 Cal.2d 659 (l964), the 

Supreme Court made clear that recovery under the Bacich case "depends upon a 
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showill[l of substantial impairment" of the generaJ. rir;ht of access . and, we 

believe, restricted to some extent the holding in the Bacich case. Other 

recent CaJ.ifornia cases have taken a restricted vie'" t01Jard perm1ting recovery 

for a decrease in market value resulting from an improvement even where some 

property is taken. E.g., People v. Symons, 54 CaJ..2d 855, 861 (l960)(no 

damages may be recovered for injury to the part of the parcel not taken where 

the injury results from the use of the improvement and the improvement does 

not lie upon the portion of the parcel taken). 

From our revie1J of the cases, 're think it . unlikely that the 

CaJ.ifornia Supreme Court will make any modifications in existing la1J that 

will significantly extend the right of compensation in cases where property 

is taken or in cases where no property is taken. 
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Proposition 2. Persons suffering similar damage or receiving similar 

benefits should be similarly treated. 

As Professor Haar (Haar--second pink) points out on pages 872-874, 

equity is not a mathematical concept; it is an equitable concept and the 

principal criterion is fairness. This still leaves the question of scope. 

Is the goal satisfied by equality among owners whose property is condemned? 

Should it be broadened to take in all property owners affected by the improve­

ment? Should it go the whole way, striving for an equality which comprehends 

the entire community? 

spater (Michigan--buff) at pages 1408-1409 points out the problem 

of drawing the line: 

In deciding where the line is to be drawn. consideration should 
be given to a number of subjects-the fint thai come.to mind are 
the fairness of one line compared with another as il aJfeclS the 
individuals on whom the loss first falls and Ihe COSI to the govern· 
menl of socializing the loss. However, additional considerations are 
the ease of applying the rule. the importance of avoiding multiplicity 
of suits. and the ability of property owners and their lawyers to 
know when and how the rule applies. The common-law concept of 
physical invasion which was embodied in our constitu dons is prob­
ably the easiest to apply of all possible choices. assuming that com­
pensation is to be granted at all. The extended controveny over 
this relatively simple standard illustrates what would happen if a 
standard like tha t suggested by Marlin were adopted. 

What is clear is that the line has to be drawn somewhere. and 
wherever it is drawn there will be some who will argue persuasively 
that this results in injwtice: 

" [A) tyro thinks to puzzle you by asking where you are ~ing to 
cfraw the line, and an advocate of more experience WIll show 
the arbitrariness of the line proposed by putting cases very near 
to it on one side or the other. But the theory of the law IS that 
such lines exist, because the theory of the law as to any possible 
conduct is that it is eitber lawful or unlawful. As that difference 
has no gradation about it. when applied to shades of conduct 
that are very near each other, it has an arbitrary look." 
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Where the line is to be drawn is considerably harder to answer 
than who should draw it. Here, it would seem that the line had 
already been drawn. and that it is only for the courts to determine 
whether particular cases fall on one side or the other. But even if 
that were not the case and the problem was solely one of what 
the rule should be, one might think that courts would be especially 
reluctant to embark on a novel course in a field involving so many 
considerations requiring the type of broad factual investigation and 
analysis characteristic of the legislative rather than the judicial 
function. The judicial expansion of constitutional language through 
in terpretation is familiar enough, but we must not forget that this 
is largely either an effort to find a way to carry out the wili of the 
people as expressed through the legislature or an attempt to accom­
modate a new social or economic fact within the framework of old 
words of general purport.' A court cannot lawfully expand the can­
.... -jon siID,!lly because it ~;sagr<",,' with whot th~ ronstitutinn <:IV&. 

[Footnotes omitted.] 

Conrts have struggled with the concept of equality primarily in the area of 

determining the extent t~ which benefits should be recognized. Thus, fear 

that adjacent properties might be treated disparately has played a role in 

the tendency of some courts to disregard benefits in computing condemnation 

awards. If two properties received exactly the same benefit, but only one 

suffered a taking, that one would pay for the benefit, while his neighbor 

enjoyed the benefit free. But, as one court has pointed out, if a property 

owner is receiving full value for what he is giving up, there is no reason 

why he should be heard to complain that someone'else is getting a greater 

benefit. Consider the other side of the coin: The condemnee whose entire 

property is taken is denied a share of the newly created benefits. Should 

the condemnee a portion of whose property is taken be permitted to retain the 

benefits (without offset against the part taken) when the property owner all 

of whose property is taken receives none of such benefits? Haar suggests 

that the solution is to require all property owners to pay for benefits 

c:= received, whether or not any property is taken. We do not believe that this 
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is a practical solution and Haar himself concludes that it is unlikely 

that this solution can be attained. He suggests: 

A compromise with the ideal, or an evolutionary stage 
in the transition, but still a gain over present practices, 
would be federal legislation deferring the attempt to recoup 
benefits where no part of the property is taken, and simply 
making market value the measure of condemnation awards for 
both state and federal proceedings. 

By "making market value the measure of condemnation awards," Haar means 

the difference between the market value of the property before condemnation 

unaffected by the improvement and the market value of the property remaining 

after condemnation as affected by the improvement. 

There is considerable California statutory law that permits the cost 

of improvements to be charged against benefited property by special assessments 

upon the benefited property in an improvement district. In substance, the 

levy of such a special assessment is the exercise of the same power as that 

exerted in the levy of an ordinary tax for governmental purposes--the 

sovereign power of taxation. But a special or local assessment differs from 

a general tax in that it is imposed on property within a limited area for 

payment for a local improvement supposed to enhance the value of the property 

taxed. Ordinarily it is the function of the local governing body to determine 

the amount of the benefit. l~ere conditions are such that the local governing 

body might reasonably conclude that there is special benefit to the 

property assessed, the courts cannot set aside the assessment on the ground 

that it exceeds the benefits received from the improvement. The general rule 

is that a hearing on benefits must be afforded at some time before any land 

is finally burdened by an assessment. This is the only real protection afforded 

to the land owner, for the decision on the correctness of the amount of the 

assessment is conclusive; except where an appeal is expressly provided by 
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law, the decision of the legislative body will not be interfered with by a 

court unless the assessment is plainly arbitrary or unreasonably discriminatory 

or there is a showing of fraud, gross injustice, or mistake. 

vlithout attempting to list all the types of public improvements that 

may be financed in whole or in part by special assessments against benefited 

property, it may be noted that either a statute or the charter of a municipality 

may provide authority for the cost of a public improvement to be assessed on 

a special area or district. There are a great number of California districts 

that are authorized t~ levy special assessments against benefited property. 

We will compile a list of such districts in the course of our research on 

condemnation law and procedure. It is sufficient to note now that to a 

large extent benefits are charged to benefited property for many types of 

improvements made by many types of districts. Thus, to a considerable extent 

the principle suggested by Haar already is included in the California law. 

In the case of injurious affection of property no part of which is taken, 

Hashington and Oreg:m, at least in aircraft noise cases, have provided recovery. 

The same is true under the English and Canadian expropriat'ion laws. However, 

even in these jurisdictions some inequality of treatment exists. In California 

and most other states, the owner of property injuri~usly affected by a public 

improvement is not entitled to recover the loss of market value unless a 

property interest is taken or (in California) unless there is actual physical 

injury to the property resulting from a public improvement. 

Thus, although we suspect that benefits are to a considerable extent now 

equalized under existing law, there is no similar equality in treatment of 

detriment. Consider, however, Government Code Sections 38400 et seq. 

(compensation of abutting property owners where a park financed by special 
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assessments in to be abandoned). In determining the extent to which recovery 

should be permitted in cases 'There no property is taken, the C=ission must 

consider the other propositions stated in this supplement for many of these 

propositions are opposed to extending compensation in such cases. 

Proposition 3. No person recovering compensation in connection with an 

improvement should receive a windfall, i.e., receive more c~ensation than 

that amount which places him in as good a position after the improvement is 

Justice requires only that a person be made Whole. As applied to eminent 

domain proceedings, this would require use of an indemnification theory of 

compensation. Other considerations ignored, it might be considered to require 

that the property owner receive the difference in the value of his property 

before the taking and the value of his remaining property after the taking 

and in addition receive full compensation for all other losses he suffers 

such as moving expenses and incidental business losses (such as good will, 

lost business profits). As previously indicated, Haar (second pink) is 

consistent with this proposition for he advocates that the property owner 

receive the difference between the value of his property unaffected by the 

improvement and the value of his remaining property as affected by the improve-

ment. Moreover, he recommends charging for benefits to the full extent that 

this is practical and politically feasible. See also Kratovil (second 

goldenrod) pages 624-625. 

The extent to which this proposition should not be applied because of 

inequality of treatment of persons affected by an improvement must be considered, 

i.'?!., to what extent does the fact that others who have no property taken 

receive no compensation for detriment and no charge for benefit offset the 

general proposition stated above. 
-15-
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Proposition 4. The law should protect reasonable expectations of property 

owners. --.-
One of the policy considerations identified by Kratovil (second goldenrod) 

is stated in the following extract from pages 612-615 of his article: 

There is a pronounced tendency in the law to give protection 
to reasonable expectations, to protect those who have relied where 
withholding of protection would cause injustice. Protection of 
expectatLms is not confined to cases where a change of position 
has occurred. For example, in contract la~l, without inSisting on 
reliance by the pr~misee, courts may seek to give the promisee 
the value of the expectancy which the promise created. This 
protection of reasonable expectations, moreover, is no novelty. 
In the law of torts it goes back at least as far as 1621. These 
tendencies are clearly discernible in modern condemnation law. For 
example, so strong was the feeling among property owners that they 
ought to be protected when they made investments in reliance upon an 
existing street grade that adoption of "or damaged" constitutions 
was the result; In other jurisdictions, courts themselves arrived 
at the same result by liberalizing their views of "taking" of "prop­
erty." Even in jurisdictions that refused protection against 
most changes of grade, it was almost universally recognized that 
total destruction of access is compensable. Here the frustration 
of reliance interests is so complete as to compel general recognition. 
Of the profusion of novel property rights, easements of light, air, 
view, and the like, many, if not most, were invented by the courts 
in an effort to extend protection to the reasonable expectations of 
property owners. 

* * * * 
l1here compensation has been denied, often the motivating factor 

has been the feeling that no defeat of reasonable expectations was 
involved. For example, additi:>n of the "or damaged" clause to a 
state constitution has not resulted in an award where governmental 
activity conducted entirely on public property, such as construction 
of a pest-house, jailor police station, has depressed the value of 
adjoining property, for in general it may be said that the reasonable 
expectations of property o,mers do not include protection against 
governmental activities if equally offensive activities might be 
conducted by private persons on their land without liability to 
their neighbors. [Footnotes omitted.] 

ThUS, it probably was in recognition of reasonable expectations that the 

c:= Legislature enacted the statute referred to above which requires abutting 

property owners to be compensated in some cases where a public park is to be 
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abandoned. On the other hand, care should be taken in extending compensation 

to property owners who do not have any property taken incases where they 

have no reasonable expectation of protection against the particular type of 

public improvement. Moreover, public activities should not be placed at a 

disadvantage when compared to similar private endeavors--in effect a 

discrimination against governmental works. The balancing process should 

recognize that traditionally a private owner has been all:med to use his 

land in many ways which adversely affect the value of neighboring land without 

resulting liability. See Wash. (yellOW) at pages 931-932. In other words, 

although the law should protect reasonable expectations, the law also must 

recognize the right of the public entities as property owners. See Kratovil 

(second goldenrod) at pages 623-624. 

Proposition 5. The cost of compensation should not be increased so a~ 

unduly deter or interfere with socially desirable i~proverr£nts. The ideal of 

full compensation for all individual losses resulting from public improvements 

must be balanced with the need for the unimpeded continuance of public 

improvements through the necessary exercise of the power of eminent domain. 

Assuming that public improvements are a general benefit to the public, the 

cost of such.improve~ents can not be so great as to make it impossible to 

construct them. Apart from the public policy issue thus presented, the very 

practical consideration that the Commission must keep in mind is that any 

proposed legislation that would substantially increase the cost of public 

improvements would have little chance of passage through the Legislature and 

even less chance of being signed by the Governor. 
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Proposition 6. Creation of potential liability where there~little 

likelihood of substantial recovery should be avoided. 

The possibility of a multiplicity of claims is an important factor in 

determining the extent to which compensation should be paid. Consider the 

fears expressed by Justice Traynor in the portion of his . 'opinion quoted 

above under Proposition 1 and consider that this opinion was directed toward 

a majority opinion that merely permitted recovery for substantial impairment 

of loss of the right of access, i.e., recovery was permitted by a limited 

number of property owners who could be fairly easily identified. To the extent 

that a cause of action is given to persons not abutting on an improvement, the 

increase in the administrative, appraisal, and legal expenses of public agencies 

and the expense and delay caused by court congestion must be considered. 

See also discussion at pages 931-932 of Hash. (yellow), suggesting the 

recovery (where no property is actually taken) be limited to cases of 

"substantial damage." 

Proposition 7. Rules of compensation shou}-d be formulated so _tha~ they 

are easily applied administratively or by the trier of fact, as._~he c~s~ 

be, and so that all parties will know when and how a rule applies. 

It is important that the property owners and their lawyers as well as 

the public agencies will be able to determine hOlf particular rules of compensation 

apply in particular cases. This proposition. involves weighl~ certainty and 

ease of administration against injustice in particular cases. It is important 

that there be certainty in proof of damages. This consideration may justify 

such provisions as dollar limits on moving expenses and a mathematically 

computed amount for good will and loss of bUSiness instead of prOVing such 
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loss by the actual situation in a particular case. Moreover, this 

consideration would work against general formulations of rules of compensation 

that create potential causes of action in wide areas where such causes of 

action do not now exist. 

Proposition 8. The principles of compensation should, to the fullest 

extent possible, be formulated upon the foundations of existing law with such 

alterations as may be necessary to promote clarity, consistency, and justice, 

and thereby discourage unnecessary litigation. 

In the formulation of a legislative program, care must be taken to avoid 

disturbing existing law except where deemed clearly necessary in the light of 

applicable policy considerations. The ability to estimate the cost of 

proposed legislation decreases as the legislation departs from established 

law and will no doubt give rise to extravagant estimates of cost that cannot 

be rebutted. Moreover, changes must be justified to legislative committees 

and as more changes are proposed, more objections will result. On the other 

hand, the Commission should not hesitate to make changes where it can clearly 

be shown that existing law is unsatisfactory. 

BALANCING OF CONFLICTI1~ PROPOSITIONS 

It is apparent that the basic propOSitions previously stated will often 

conflict when applied to a particular problem. As Kratovil (second goldenrod) 

points out at page 626, "it is not an overstatement to say that perhaps the 

principal concern of the courts in the law of eminent domain is to draw the 

line equitably between compensable and non-compensable governmental interferences 

with property owners, and the process of arriving at a decision that is fair 

both to the public and to private interests involves a careful weighing and 

balancing of these interests." 

Kratovil (second goldenrod) goes on to state at pages 626-629: 
-19-
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It is evident tllat non-compensability for minor injuries caused by pub­
lic projects is a product of this balancing process. Illustrative are the cases 
denying compensation for damages resulting from temporary conditions 
incident to a public improvement, even under "or damaged" constitu­
tions,' . and the cases holding that an entry f nr the purpose of a preliminary 
survey is not a compensable taking. Holdings that rompensable damage 
must be substantial are commonplace, . as in the cases applying the doc­
trine th minimis non ,wat kz. Moreover, if government activities in-

/liet slight damage upon land in one respect and actually confer great bene­
fits wben measured in the whole, to compensate the landowner further 
would be to grant him a windfall or special bounty; hence such slight dam-
age is not rompensable. . 

In the balancing process, the social utility of the various interests in­
volved is accorded due weight. Ecnnomic factors may so strongly favnr 
particular private enterprises that substantial damage to other property 
owners resulting from the operation of such enterprises may be regarded 
as non-compensable. Thus the real reason for the holding that a railroad 
is not liable to abutting landowners for smoke, noise, vibration and other 
damages incident to non-negligent operation wa.~ the fear of hindering rail­
way development. . For similar reasons, in more recent times, the conflict 
between landowners and operators of aircraft is being resolVed in favor of 
the latter, '. except in cases of special damage. In other words, a private 
interest that substantiaJly promotes a public interest may be preferred over 
another private interest. . As the policy considerations favoring an enter­
prise grow stronger, a landowner's claim for' compensation for damage 
caused by the enterprise appears to grow correspondingly weaker. 

, On the other hand, uses that have a low social utility receive only lim­
ited protection, as is illustrated by the cases holding that a court cannot 
consider the value of land for a purpose prohibited by a zoning ordinance 
unless there is a reasonable probability of removal of such restriction.' 
Most cases hold that value for a present illegal use is not protected by the • 
Constitution. . - Such interests are not deemed worthy of protection.' . It 
would be stultifying indeed were the state to protect economic interests 
that oWe whatever value they possess to a defiance of state laws. Harm­
ful uses, thongh not in themselves illegal, are also given only limited pr0-
tection. 

In the proCess of balancing, policy considerations must often be 
weighed, one against the other. For example, the policy of allowing public 
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(OnlIol over public areas often conflicts with the policy of protecting the 
reasonable expectations of property owners, and the policy of allOwing full 
indemnity for damage may conflict with the policy of requiring certainty 
of proof of damage. The process of weighing one policy against another is 
also illustrated by the zoning cases. Historically, the first crucial issue in 
zoning law was whether the owner of vacant land well adapted for high­
value industrial and commercial uses could be made to bear the loss when 
such uses, obviously not noxious in themselves, were forbidden in neigh­
borboods zoned for private reside.nces. The validity of such zoning was' 
sustained and the resulting sharp drop in value of the vacant land was held 
non-compensable. The expectations of the landowner in purchasing the 
property must. yield to the public interest in the enforcement of a compre­
hensive zoning plan. . The welfare 01 large numbers of urban residents, 
therefore, outweighs the private loss, the defeat of the expectations of prop­
ertyowners. But if a zoning ordinance unduly curtails the use of a particu­
lar tract of land without t.he counterbalance oI-promoting the public welfare 
appreciably, as to that particular tract of land it is inValid.· 

Traditionally, the zoning ordinance, whatever the impairment in the 
value of vacant land, allows the preservation of the value of e::dsting im­
provements and enterprises under the exception in favor of non-conforming 
uses. Thus the conflict between the interests of the public and of prop­
erty owners is resolved hy a compromise that preserves some property 
values and sacrifices others. There is some incongruity in a device that 
destroys hundreds of thousands of dollars of vacant land value, while pre­
serving from destruction the value, for example, of a non-conforming neigh­
borhood delicatessen. Nevertheless, the job needs to be done; the line must 
be drawn somewhere and the fact that some persons on one side or the other 
of the line are dissatisfied with the l~lative ilIdgment does not militate 
againstits validity. [Footnotes OlIUtted.J . . 
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Scope of study of condemnation law and procedure. After considering 

the material attached to the basic memorandum and giving the matter con­

siderable thought, the Executive Secretary recommends that the Commission 

proceed to develop a comprehensive eminent domain statute covering only 

cases \There some property is actually taken by eminent domain. Cases where 

compensation should be paid where no actual taking is involved should be 

considered later when Professor Van Alstyne's study is available. Our 

statute which, we hope, will be in tentative draft form by that time can be 

revie,'led and modified to the extent considered necessary after Professor 

Van Alstyne's study has been considered. 

I make this recommendation because I believe that the problems involved 

in determining the extent to which compensation should be provided in cases 

where no property is taken are primarily the problems that ordinarily are 

considered as a part of the subject of inverse condemnation. I do not believe 

tOO-, it would be desirable to attempt to make any meaningful decisions con­

cerning these problems until we have received Professor Van Alstyne's study. 

j'!oreover, if we are to undertake to draft a statute to cover compensation 

in cases where property is taken, I believe that we must accept 1;0 a large 

extent the present theory of compensation except to the extent that changes 

are suggested below or are later determined to be rcc-,uired. Even though 

significant and controversial changes in existing la'i are suggested below, 

the proposed basic approach is one that is generally accepted in recent 

studies in the field of eminent domain. I believe that it uould be a profitable 

expenditure of our time to proceed immediately to the drafting of such a statute, 
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for I suspect that ultimately "e "ill find that this is about all that we 

can hope to achieve in this area of the law. Moreover, 1-0 l,ould be extremely 

useful to have such a statute available when we consider the extent to which 

compensation should be provided in cases where no property is taken. 

On the other hand, if the Commission is unwilling ~o proceed on this 

basis, I suggest that further work on "just compensation" be deferred until 

we have received Professor Van Alstyne's study. 

Basic approach in determining "just compensation. It Taking into account 

the various genera! policy considerations previously discussed, the Executive 

Secretary recommends that the basic approach to determining just compensation 

be as indicated below: 

1. lfuere all of the property interest is taken, the property owner 

should receive the market value of interest taken as unaffected by the public 

improvement and, in addition, he should receive movinG expenses (subject to any 

limi-~s set by the Federal Government) and a mechanically compil'ood"llIIIOuilt:-Cor 

lost business profits, good will that will be lost if the business is relocated, 

and the like, and perhaps additional items of compensation. 

2. Hhere only part of a parcel is taken, the property owner should 

receive the difference between the market value of the entire parcel as un­

affected by the public improvement and the market value of the remaining 

property as affected by the improvement and, in addition, he should receive 

moving expenses (subject to any limits set by the Federal Government) and a 

mechanically computed amount for lost business profits, good will that will 

be lost if the business is relocated, ant the like, and perhaps additional 

items of compensation. 
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T11e significant portion of this recommendation is the suggested method 

of computing damages in partial takings. The present concepts of "severance 

damaGes" and "special benefits" are eliminated and a "marltet value" concept 

is subst~tuted. Instead of discussing severance damaces and special benefits 

as such, the appraisers will be discussing the market value of the whole 

parcel and the market value of the remainder of the parcel. This is the 

approach suggested by Haar (second pink). Moreover, it is the recommendation 

contained in the Study of the Select Subcommittee: 

It is recommended that the market value standard be retained as 
the basic measure of compensation "for the real property taken" by 
Federal agencies, but that the Congress provide a definition of the 
standard which will assure--

* * * * * 
(c) That in partial takings, the Government .. rill pay 

only the difference between the value of the entire property 
immediately before the taking and the value of the remaining 
property immediately after the taking, considering all 
benefits and all damages that affect the value of the remain­
ing property which are caused by the project for llhich the part 
is taken. 

Comment.--Tbis provision "ould provide parallel rules for the 
treatment of damages and benefits in Federal land takings, and would 
permit the full use of the "before and after" process in determining 
compensation. It would eliminate a restriction in the present rule 
of severance damages which some-i;imes results in inequities to property 
mmers; and would make it clear that all damages and all benefits 
affecting the value of remaining property, that are caused by the 
project for which a part is taken, are to be considered in determining 
compensation. 

The legal issues are discussed at chapter VII, parts G, H, and I. 

This recommendation is effectuated by Section 102 of the proposed Federal 

Legislation, which reads in part: 
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BBc. loo, (a) If the hea.d of any Federal agency ac­

quires real property for publio use in filly State or the Di&­

met ·of Columbia, by purchase or oondemna.tion, the fair 

valu& of 8Ilch property shall be paid as compensation therefor. 

(b) As used in this title:-

(1) the term "fair value" means-

(A) ~ highest cash price which a property 

could reasonably be expected to bring if exposed 

for sale in· the open market for a re880n&ble time, 

taking into consideration aU lawful uses to which 

sneb . property is· adapted andoould reasonably be 

JIll': Prooithd, That any ehange in mch price prior 

to theda\e of v8luation caused by the pnhlie iJn.. 

provement for which the property is aoquired, and 

any decrease in such price caused by the likelihood 

that the propeny would beaoquired for the pr0-

posed public improvement, other than that caused 

by physiClll deteriomtion within the reasonable COD-
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trol {If the (}wnet, shall be disrega.rdedin determin­

.iDg such price; or 

(B) if only a part or an interest in a propeny 

is acquired, the difference between the fair value nf 

the entire prGperty immediately oorore the acquisi­

tion, determined as in paragraph (A), and the lligb­

est cash price which the remaining property oonld . 

reasonably be exJ.>OOted to bring immediately after 

the acquisition allowing a reasonable period of ex­

posure for sale in the open market, taking into eon-. 

sideration' all lawful nses to which such Pl'Op&rty is 

adapted and eould reasonably be put, a.nd all bene­

fits and damages affecting snch price which result 

to the remaining property bemuse of its sevemnee 

from, and Ille use to be made of the property or 

proPerty interests acquired, and b6caU86 of the use 

of other property or property interests acquired for 

the same public;improv6D1f'.nt. 
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illthough the drafting of Section 102 could be irJpl'oved, we believe that 

it is a sound statement of policy. 

Pennsylvania adopted the same standard in Section 602, the Significant 

portion of which provides: 

Section 602. Measure of Damages.--Just compensation shall 
consist of the difference bet"Teen the fair market value of the 
condemnee's entire property interest immediately before the con­
demnation and as unaffected thereOy and the fair market value 
of his property interest remaining immediately after such con­
demnation and as affected thereOy, and such other damages as are 
provided in this article. 

l1isconsin adopted a somewhat different standard. In effect, under the 

Wisconsin standard the "before and after" test is used but general benefits 

are not considered. The pertinent portions of the Hisconsin statute read: 

32.09. In all matters involving the determination of just 
compensation in eminent domain proceedings, the follm-ring rules 
shall be followed: 

* * * * 
(3) Special benefits accruing to the property and affecting 

its market value because of the planned public improvement shall 
be considered and used to offset the value of the property taken 
or damages under sub. (6), but in no event shall such benefits be 
allm-red in excess of the damages described under sub. (6). 

* * * * 
(6) In the case of a partial taking, the compensation to be 

paid by the condemnor shall be determined Oy deducting from the 
fair market value of the whole property immediately before the date 
of evaluation, the fair market value of the remainder immediately 
after the date of evaluation, assuming the completion of the public 
improvement and giving effect, lTithout allowance of offset for 
general benefits, and without restriction because of enumeration 
but without duplication, to the following items of loss or damage 
to the property where shown to exist: 

(a) Loss of land including improvements and fixtures actually 
taken. [balance of sub, (6) omitted,] 

The 1963 Kansas statute contains the following pertinent provision~ 

Sec, 13. Compensation. 

* * * * * 
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(c) If only a. part of a "x'uct of land or i.:1~U"G" is taken, 
'~ll<! ccmpensation and measure of damages are the difference between 
the value of the entire property or interest iItmcdiaoGely before 
the taking, and the value of that portion of the tract or interest 
remaining immediately after the taking. 

The proposed New Jersey statute, which we are advised is being redrafted, 

apparently adopts the existing California scheme of offsetting special 

benefits to the remaining property against severance damages only. 

From the various statutory provisions set out above, it is apparent that 

the basic approach suggested bw the Executive Secretary is the one recommended 

by the Report of the Select Subcommittee and is the one adopted in most states 

that have recently revised their eminent domain la1Js. It is an approach that 

is consistent with the indemnity theory, assuming that additional compensation 

will be given for other losses (such as moving expenses) suffered as a result 

of the condemnation. It has the advantage of simplicity since the appraisers 

will be comparing market values rather than discussing "special benefits" (a 

term that has a wide variety of meaning in the varions states and is difficult 

to apply in particular cases) and "severance damages" as separate items of 

compensation. Instead, the appraisers will be using cOlIl])a.rable sales and 

other valuation approaches to determining the value of the entire parcel 

before and the remaining portion after. The approach insures that the con-

demnce '-rill not obtain a windfall and at the same time insures that he will 

recover the full extent of his loss in market value as a result of the 

condemnation. 

Of course, there are many details that need to be considered in drafting 

a tentative statute drawn along these lines. We "ill conSider these at sub-

sequent meetings as we proceed to the drafting of a statute on just cOlIl])ensa-

tion. 
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Alternative approaches to valuation. This supplement represents one 

of those rare instances when the staff is unable to aGree upon the best 

solution to a problem faced by the Commission. The Assistant Executive 

Secretary suggests that the Commission should adopt the basic approach to 

be outlined in the Second Supplement to Memorandum 65-74. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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