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#36 10/28/65 

Memorandum 65-74 

Subject: Study No. 36(L} - Condemnation Law and Procedure (General 
Philosophy concerning Method and Extent of Compensation) 

At the October meeting, the staff was directed to prepare a memorandum 

presenting any recent publications which discuss the extent to which persons 

should be compensated for detriment or pay for benefit resulting from a 

public improvement, without regard to whether any property of such persons 

is actually taken for the public improvement. The Commission wished to 

consider this material before determining the general philosophy it will 

adopt when resolving problems of just compensation and measure of damages. 

We have examined those articles that the Index to Legal Periodicals 

indicated might be relevant and attach the following materials: 

Extract--Eminent Domain in Virginia--Compensation for damages and 
Nonphysical Takings, 43 Va. L. Rev. 597. 618-619 (1957) 
[to be cited as "Virginia (first pink}"] 

Extract--Inverse Condemnation in 1IIashington--Is the Lid Off 
Pandora's Box?, 39 Wash. L. Rev. 920 (1965) [to be cited as 
"l'lashington {yellow)"] 

Excerpt--Spater, Noise and the Law. 63 Mich. L. Rev. 1373. 
1404-1410 (1965}[to be cited as "Michigan (buft}"] 

Extract--Report of the Eminent Domain ReviSion Commission of 
New Jersey (April 15. 1965)[to be cited as "New Jersey (green)"] 

Vetoed Connecticut Bill and Governor's Veto Message (1963)[to be 
cited as "Conn. (goldenrod)"] 

Extract--Report of the British Columbia Royal Commission on 
Expropriation (196l-63)(pages 72-77, 81-84, 113-119) {to be 
cited as "British Columbia (~)"] 

Extract--Out1ine of the panel discussion on "Expropriation Procedure 
and Compensation" at the 1961 Annual Meeting of the Law Society 
of Alberta, 2 Alberta L. Rev. 76, 81-85 (1962)[to be cited as 
"Alberta (~)" J 

Article--Sax, Takings and the Police Power, 74 Yale L. J. 36 (1964) 
[to be cited as "Sax (second green)" J 
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Extract--Krotovil and Harrison, Eminent Domain--Policy and Concept, 
42 Cal. L. Rev. 596 (1954) [to be cited as "Krotovil (second 
goldenrod)"] 

Extract--Haar and Hering, The Determination of Benefits in Land 
Acquisition, 51 Cal. L. Rev. 833 (1963) [to be cited as "Haar 
(second pink)"] 

We are sending you this material now so that you will have an opportunity 

to read it and give this matter same thought prior to the meeting. We will 

present the staff's reactions to this material and our suggestions in a 

supplement to this memorandum. 

Giving compensation where there is no actual physical damage or occupation 

of the property is generally considered as one aspect of the problem of 

inverse condemnation. BaSically, the problem is one of determining the extent 

to which the state and federal Constitutions reqUire compensation to be paid 

and the extent to which compensation should be paid for injuries resulting 

from what has traditionally been considered an exercise of the police power. 

Because Professor Van Alstyne has been retained as our consultant on the sUbject 

of inverse condemnation, we have asked him to be present at our November 

meeting when we discuss this memorandum and the supplement thereto which we are 

planning to prepare. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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EXTRAaI' 

Report of tlE Eminent Domain Revision Ccnmission of' New JerFliJy 
(April 15. 1965) 
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ARTICLE VI 

Elemenb Which Should be Considered in Fixing 
Compemation 

In the absence ()f any c(J!!stitlitumal definiti()n of "just 
compensation" (and there is none), the determination 
thereof is It jndicial fmlCtion whieh is said to he sufficiently 
elastic to adjust itself to tile social needs of the times as 
they may change from generation to generation. City of 
Trenton v. Lemmer (17). 

The mere faet that principles Qf law respecting such com
pensation have been recognized over a long space of time, 
is no reason for oontinued adherence thereto, if the reasons 
for their adoption no longer exist. This thought has been 
well expressed in the opinion of our Supreme Coort, in 
State v. Pem~ylvania Railroad Co. (18), as follows: 

"The principle eRpoused by these cases has stood for 
over 100 years. :\{ere antiquity, llOwever, will not save 
it from the onslaughts being made if it is otherwise 
barren of I'cason or logic, c'lnity or jnstice. Time alone 
will not suffice to canse its re-embraeement. On the 
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other hand, a lhmly fixed and well ,,,Wed rule should 
Ilot be "hallg-Del ,wiess it i~ proved erroneous or, under 
jlre,,,nl-duy conditions, no longer sllsluins the basic 
prilwiple of law amI justice which originally evoked 
it. " 

The Cag('s of 810te v, Go"ga In), (;if.y of Tnmton v. Lenz
-Her (17), !-Il,de v, n"l/tliit (2~}, awl SlIde, v, Burnett (6), 
an .. iwileativi! of the aWm"p)H'S;; uf our courts that the hasis 
of jl1st comlwn,,'ltioll is subject to c1Hlllg~ and modification 
W!j('llPver Hie faeb and cireuHLianc{'~ 1.vnrl'unt. Such modi~ 
fications are Hot rapid however and are adlicved only after 
long amI expensive 'itigation, These r.'suits could and 
~hou]d be effected more jJJ"omptly through legislative enact
ment. 

In tlte case of U. S, v, Jlille,- (23), it is stated: 

"i'be Fiftlt Amendment of the Const.itution provides 
that pl"ivaie properly shall not be taken for puhlie use 
withont just compcllsati<ln. Such compen,sation means 
the full and perfect equivalent ill money for the prop
erty taken, The owner is to be ]lut in as gC)od position 
pecunim'jly as he would have occupied if his property 
huil not bec'll taken." 

This is u rest"l emen! uf the mle emmicatcd in MOfHiflga
hela N",I'igati{)n Cu. v. U. s, (2,1), 

This principle is again ,bled in State v, Burnett (6) at 
283, where our court point, out that although such phrase
ology is "a term which speaks more of tot.al indemnity", 

" ••• the constitutional requirement is ~atis:fied by a 
,snm of mon~y which fnirly represents the transferable 
vabe of the property ill the market pJace, Olson v. 
llllitcrlSlates, 292 U, S, 24-6, 255 ••• Kimball Latmdry 
(;0, \" U"i!n! f:lfliks, 338 U, S,l"·", We deal, then, 
in Uln,t Yalll:,\ion problems, ill an evidential construc
tiro,! oi n hY)1QtlJrticnl sale between a willing and nn
"0",.",,,1 "dlel' awJ " like-minded buyer," 



.As was pointeu (Jut ill City of Trent(jn v. Le11Zner (17) at 
476: 

.. While it has been ]Jointeu out that tllbe cOlLeepts are 
,,,W(,'I'hal il](ldillil',', ii ll\ay well be tuat their Hexibility 
is tbe very thilJg wl1ieh will b~~t Si.'l'\'e to ai.taili ill,: goal 
ill eminent ,1olUain pJ"oeeeuil,g:; of 'ju"lice and indem
nity j-'J each paJ·tit~ulu r (~ase/ " 

Xolwilhst.anililJg tJw for('going B'luitable, fair and ideal
ist priueipkst the coid jjanl fae\s are that tbe practieal 
applicatioll IbeJ"eof in many cases does not afford the full 
(mil perfect equivalent for the property taken and the 
owner is mil placed ill tiS goO(\ position pecuniarily as he 
would have occupic<l if hi, property had llot been taken. 

The i lems of lJOll-colllpcn . .,alJle lo.%es with respect to which 
most frequent complaints ure mnde are discussed below: 

Moving Expens .. 

The taking of pl"ojie.riy rC(lnires the vacation thereof by 
its occupants, bollt OWlwr.<; and tcnltllts. This inv.olves the 
(~O}ct 01 },{'InOY~l1 of fql'fJiill!'!~j fix111rr~~ machilwry and (lquip
ment, UllU (he rc·iw,lallation thereor in a new ioeation. In. 
cidental thereto is the damage doue to such equipmellt as a 
result (jf dism.fnl.t.1ing ana fBcollsirnetion. 

llntil rceeni.ly, thi',e item" ,\'cre lleld to lle uon-eompens
able itC'ffi". However, ]<'",]crai A,d Highway Ad ('fitle 23, 
Sec. 133, U. S. C.) has now anthorized relocation assist.ance 
whEm such payment" wert' anthorizcd and IDf<,lc 11Y state 
agencies nnder state !;tnlntes.'fhc maximum allowed is 
$200 for expenses of an iwliviilnnl and his fnmily ancl $3,000 
for a husiness. By P.L. 19G2, Chap. 221, the Slate Highway 
Commissioner was authorized to pay snch sums. Other 
agencies ar~ not uuthoTized to make any payments what
soever for sneh costs, and henee do not do so. Newark v. 
Cook (8) aud City of Tt'cnlon v. Lenzner (17). 
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The l<'~Lleral Hou,;ing and Redevelopment Agencies are 
abo (lUlilOriu.l tt) make such payment:; in connection with 
their Pl'()jcct:;, (Title 42, U. S. C. A. 1450, et seq. as 
amended, and l'egulurioJ" issued !hel'cnnoer). These stat
utc,; aJlll rrgulatious penni! paymen t of money expenses of 
$200 to a family aud lip to $25,000 for 'busillesses moving 
within an area of 100 miles. 

'fherc appeul's to he 110 logicol I'caSOli why owners whose 
lands urc taken by agencies ~ubsidized by federal funds 
,;hould receive compensation for relocation expenses while 
owners whose .Jands arc tuhu hy other agencies, financed 
by saJe of securities to the puhlic, are not similarly paid. 
In both jnstances, the owner suffers the same loss, and the 
Commis~ion feels Ihnt uniform compensation should be 
paid the ref or. 

Our caiies huve held that such relocation items are not 
compensable as ,ouch. NelCark v. Cuuk, Sl'pra (8), Giiy of 
Trwtv .. v. L"Jlzllcr (17) SUI/fa, State v. GaUant (22) supra. 
In State v. Gallant (ZZ) decided July 7, 19fH, the looms used 
in tbe owner's fabric weaving business could be moved only 
at great physical risk Ul,d at all expense of about 8010 of 
its cost. HecoglJiziIlg ihut such losses were not compensable 
as imlcpendent items, the court adopted a rnle which may 
grant the owner relief ill another mann~r. It permitted 
proof of tile value of the real property, both with and with
out the (''luipmclIt, und directed that the compensation paid 
should l'(·tlcet aljY eJ1IJllHCC(1 value of the property caused by 
the fact [hat the eqlliJlrn~nt was located lind ready for use 
therein. 

This, hQwevcr, does llot meet the problem of the mer
r,hant whose land is not llffcctcd by the instaUat·ion therein 
of his store iixturc~, bui who nevertheless suffers a genuine 
loss caused hy the neers"ity of removal. Nor dOe<! it satisfy 
the men'hani 01' mallllfneturer who i,~ a tenant in tIle prop
erty. 

The Commission therdore. recommends that there be 
included in the amount of jnst compensation, the nctual 



cost of Dl0ving and the l'e~ini'jt.,'lHill,:.5 H1nehi1H·ry pqnipliwnt, 
rut'fiii urI' <IIld. AL.Llfi'f'~. within :;1 l;adllls, of :!or) Hli101.~S, wi(h a. 
JimH of S:2;L~O ]J0r f:nuily ill {:;is(''':' of rc-,'-=.idl.'llth.d lWl\';ng 
t111d $];)000 jlJ (,';be:--:- or di:":it,laC't'd lm:-;iHC'~~WH 01' nOH-ln··Gllt 

organjz:1L.im)~ (dlun'[H':-:; alHl liw lii~\:). rrlu' .d"l('Hl son of the 
Jegisla(uI'c and plrbLe i~ eaJ.1cd !.O tfl(~ f~l(·t OwL in some 
instane'«:-'J th('~e JjHi!t~lliun:--i tOidil he lHlfuir. A JllUlmfuc· 
tu)'(']" l'e<:<:lviu.!!: ~:J:JOOO 10 compn"ak hiw for a $.,,000 
lnovillg- (,O:-lt 1,,'o1l1d hr' p~~jd OHJy '20)6 or if;-', cost, hut 'lll
otlwr (.:OIJC(~l'll incurring a cost of $EjOOO ,vouJd be ptlid 
in full. The ](>giSlatlll'C llligilt eon~;der ;orne oliler stand
ard of compensation. 

Th{,sc payments (in addition to compensation for ]lrOp

edy tal«,u) ~hOllk~ be m;"k to the oc"np.1uto of the prop
erty \vlw ineuIT th(~ (.sP(~1HijtHre, whose- right 10 OeeHp:1ncy 
expire more than 0 ye~Il'f: nficr the taking data. 'l'he fnet 
that. a le.1sc may hal' a. teHuut frolll parlieip.1tillg in an 
nWill'dto his landlorc.l, shunld liot bar him from this com
pensation, )Jayable 1,y tIl(' condemnor directly to him. 

BuaineQ Louea 

Objection to the inclusion of this item has been made by 
some members. 

'I'he OWller of a thriving hl1silJc~s, developed after years 
of toil mHI eIre)'!, located on property taken for public use, 
mllY J},n-c hi,. blls;llrss totally t/(",troyed, but will receive 
no imlc»cn,h')lt "OlrljJeusation for his l(>ss of good will, in
conw, or proHts, rC~lIH;llg from the takiug; Hor will he be 
compim~"t.>d for the los~ of aI;d inicrferellce with his busi
ness while the public impruvements are being made. The 
allthol'iii~s Oll thi, ~llhjed are coll"dcd in the LC.lznel' case 
(17). 

VarlOUS r(·~?nns ~\re assignell for t.his (;Jnis~ion :--bis 
lam!, a!HI flot his lJ11s;Hess has heen taken; ]le can move bi. 
bil,;i",-,,, ,,},,'\\'hFl'[,; 1,;, protil; and good will rc,nlt from 
his lW}'~(jJjal lii;umpn alld s.kill J"a~hel' ilwn the locntion of 
his prope;ly; ]10 ,;(a!uim,\' "litho]'il." exists authorizing 



comp{msatio)l; damages are speculative and subject to ex
agg(,l'ulioll; illllJl'u\'ement costs would increase substantial
ly the cost oj' al'quisition, and -other reasons. State v. Gal
lant (22) supra. 

What i, generally overlooked, however, i~ that if the 
owncr of the Im,j Ile,;> dies, the stale finds 110 difficulty in 
valuing nllll taxing llis business good 'will, and many of 
the reasons for not compcn'>ltiug him for his loss in emi
nent domain procccdiugs, vanish into thin air. 

This injustice in eminent domain cases, and the necessity 
IOl' remedy (hereof, has found expression in our courts and 
the legislatures of sisler stales. City of Trenton v. Lenzner 
(17) at 477, our Supreme Court has recognized: 

" ••• the foregoing principles [lack of compensability 
for business losses] Illay operate harshly in denying 
to landowners reasonable compensation for their ac
(ua! 10"8 resulliug from the taking of their property; 
and although VIlrying justifying theories may be found 
,in the ju.lieial opinions, Ihey seem far from com
pelling. ' •• ::\[oro significant is the increasing tend
eney ,1isplayeJ ill l'{,cent oases of giving fair and 
Wt'ighty eonsidNatioll io the consequential loss of busi
lless as an element of the compensation rightly due to 
the owner." 

Some measnre of relief, thongh slight indeed, has been 
afforded by permitting proof of husiness profits to estab
li,h that the property being taken is being put to its highest 
antI hest u,e, (lJousilzg Authority of Ci.ty of Bridgeport v. 
Lust.(" (25); to support the marlret value of land occupied 
by a gasoline station (Slate v. HudsoJi Ciycie Service G_ 
fer, [;,e. (2(;); alHI Slate Y. iVilli<lnts (27); and to sup
port vnluc of J"nd used for parkir,g pnrposes, City of Tren 
ton v. LeHwer, B)fllm (17). 

On l!Ji:; 'llh.i~ct, see enlightening editorial in the 87 N. J. 
L. J. 68 (J"mwry 30, 19f.4), alld an nrticle in 67 Yale Law 
J oUfllal, p. 61 (1957). 
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Some mClulwr'1 of the ConlHlisslon feel -that the ,inter
ference with iHHJ t1('sb~uction of a hnsill(!HS as a n~~ult of 8. 

couuen:matioJl takiug' "is a IO:-5~ whieh p.ufiHes the o\\'ucr to 
cmnpensation ano that, IIi<; enactment of a statute to that 
effect i~ nee""sal'Y an.] proper. Others regard th(, matter 
debutabl~. 

If thi:-; los~ is to h0 eomrH~H::.;ahl(1:, tlw conipeufowtion ~llOUld 
1m limi t~d to a loss of prnfits for aIle year (bused upon 
math[,matie,1l av(']"ag(~ of profits for ih<, th)·ce year~ pre
ceding). l;\"I"ral tax ,·('!.tom.s "hall be eddt:'ntial ill sup
port and defl'nse of the claim, alld failure to exhibit the 
:ret\lJ'J~ shall bal' the claim. In I'cJlllsylvania (under a 
broader constitutional requirement (If just compensation) 
ihe c(,mrwn"ution is nrbitl'llrily measured by the equivalent 
of the rental vallie of the husiul'SS prcmi~cs for n period 
not to exceed 24 months (l'['nnsylvunia Statut~, P.L. 1964, 
Act 6, par. 609.) 

Howe~·er, the views of the ,·[,sp~ctivc Commissioners are 
highly divergent on 1hi, l'h:b<! of the Heror! and there
fore rIo ~jlc6fie rccommen<1n!ioll is made. 

Consequential Damaae. 

ComequentiaJ damages is the term applied to damages 
sn~tained by all owner of property as a result {If a taking, 
notwithst.anding that no PUTt of his land is actually taken. 
Such damages afe for the most part n{lt compensable in 
New Jersey, or elsewhere. A glaring example is, H. F. 
Sommer v. State Highway Comm. (28}, in wbich light and 
air was shut off from it factary by a high embankment, no 
part of which was located on the owner's property. No 
compensation was awarded. Another example is the shut
ting off or interference with an existing access. Mueller v. 
State llighway Authority (29), recognizes that compensa
tion i-of SUell interference should be made. Change of grades 
of existing roads, injury to surface suppart and the like, 
are other examples of eOllSll'lU€ntiaJ damages. 



If tI",,,,- jjr,m" 'j)';' to be compensahlQ, there it is our 
o]>i uinJl t Iw; all {)\\,llor should hf' paid compensation for 
dmw(:.;p.~ l"C, ... jltlliHg to hjs property withill a Hmitcd area 
(:!oo [{'tot} of nu il1lP],O\'P11~{'H:-, l·(~."':Ultjllg Ironl change of 
gnld ... " ]H.'l'HWw'ut iuterference ",:~'lth acc(l.~~$, injury to sur
fare support, or vacation of stl'eeis whetLer or not any 
pm!,er!y of the OWllcr is uetll~lly luken. The "iews of the 
CO!uHtis~.iollVr'}o; bpiug dh'["l'gt'nt, no :-;pe<'ifie rccommenda.
,jou i:-:: lJuul(· on 1I1P genera] ~;lThjtl{'L 

Bene"ta Re.ulting from TakiDc 

111 caSe" of partial takings, the remaini ug land frequent
ly j"'iwJii" hum the improvement. Onr present Eminent 
Domuiu "\ct contains JlO provision for rdlecting this bene
lit ill the ('nInIatiolt of compensation, except in the limited 
sitllatirm ,dIem an Rs,c"mellt i·s to be levied, in which case, 
it may be od off against allY award rendered (R.S. 20:1-
33). Om ca';e~ have ulliformly heJd that ,qe,wl'al benefits 
may liO! be cOllsidered to reduce dnmages which an indio 
vidlJuI owner will sllstain from the taking of II portion of 
hi .. prope!'ty. Rirlgcw<lort V. Sreel Investment Corp. {30) 
mal ca,c" colleded thereill. The law is reviewed in an arti
de by Walter Goldberg, E"q., 82 N. J.L, J, 273 (May 28, 
1959), 

It: is on]' J'ccommendation that in cases {)f partial taking, 
;,pecial ])CJH,tits (the ;mm.e<Halc peculiar benefits accruing 
to tllc n·maining prol'm'ly as a n,suIt of the impl·O\·ement), 
shall be considered in determining the value of or damage 
to the rC'l'JIIlini>I,1;laHd. Such speei:..l bencfits shllll110t how
ever affC'd ilw eornpcnsation for the 1-:l1ld actually taken. 
/Joural h~]]0fits :H·eflf.ing to the genernl area shall not be 
considered. 

Imminen~.e of Taking 

~f'lw (~;d(,·Ht to whidl th{~ \",dnc' of property rnay be af· 
f~etf~d both i'avo1'HiJly and :atver:St~Jy, by pnbHc announce· 
mrl1Ls of a prorJOsed tnkil1g' ilkl'eof has be(.~n disCllssed 
llndf'l' J\rtkk V an'.l iii 1iJC')','f(lJ'c, not l'I'pcated ill d~tail. It 
is nwntioJ)cd here hec:.mse it i~ all dement which should be 
considered in fixing compensation. 



VEIOE!l CJNNt1)TICUT RIll 

Su:s.snnm: FOR HOUSE BILL No. 4416. 1135 

PUBUC ACT NO. f3IJ 

AN ACT CONCERNING ESTABLISHMENT OF PROJECT 

PLANNING DATES BY CONDEMNATION AUTHOR

ITIES. 

Be it e1laCled by the Senote and House of Representatives in 
Generol Asiembly convened: 

SECnON 1. When, as a result of the construction of a high
way or the taking of properties for the construction of a high
way OT proposed higllway, the value of property contiguous to 
such highway has Oeen substantiJiUy impaired in value and 
there luis been no taking of any portion of such contiguous 
property, the owner of such contiguous property shan have a 
claiin for damages for such impairment of viilue and may pro
ceed for the recovery thereof as in all other civil actions, pro
vided such action shall be brought within ninety days after 
receipt of notice in writing from the highway commissioner 
that the construction of such highway has Deen completed. The 
commissioner shall notify all owners of property contiguous to 
any highway the construction of which is completed after the 
effective date of this act of the completion of suCh constmction. 

SEC. 2. The cause of action provided for in section 1 shall 
be limited to the following cases: 

(a) When a dwelling house located on one acre of land or 
less contiguous to a limited access highway is, as a result of 
taking of land for the construction of such highway, abutted 
on two sides by land taken for such highway and on the re
maining sides by other. streets or highways. 

(b) When any highway is so constructed that any portion or 
superstructure thereof is of an elevation six feet or more a hove 
the elevation of any portion of contiguous land of one acre or 
less on which is loCated a dwelling n(luse and such portion or 
superstructure is located within three hundred feet of such 
dwelling house. 

( c) When the highway commissioner lays out a new route 
for a proposed highway and ha~ filed a map of the same in the 
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oiBce of the town clerk in the various tOWllll wherein such 
highway is to be lo<:ated and has not, within a period of one 
year from the date of such Illing, taken the property needed for 
the construction of such highway. 

SEC. 3. ( a) When property is to be taken by the stilte by 
eminent domain, the authority which detE',rmines that the proj
ect is to be undertaken shall publish, in a newspaper having a 
general circulation in the lO<:ation where property is to be taken, 
a notice stating the date on which such detennination was made 
and therein describing the proposed location of the project. H 
such authority fails to establish such date, then an alternative 
date of two years prior to the date of taking shall be estabc 
lished. Compensation for property so taken shall be based upon 
its value as of the date so established or the date of taking, 
whichever is higher. 

(b) For the purposes of this section with respect to any 
project undertaken hy the state, the date on which such deter
mination is made shan be that made by the agency charged 
with planning and carrying out the project rather than a basic 
decision made by the general assembly. 

C erti/ied as comwt by 

Clerk 0/ tl .. Sc .. te. 

Cle,k of the H","". 

Al>P"",ed~· _____________ , 1963. 

c..-,. 

'<.'; 
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: ::et\;'l"~ wi't~ou.t "t".t.y :lp?::cval Subst-itute For Ho:u::j~ Bil! Xc. -.--... .. ~~ ~:..-:..:.~lic .~ .. ct 
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C~· .. 2~:. ... "U"'.z.ti¥:."'l ... ~tho:itiea .. u 

"i~:-.~.~ ·;:.~ll VI"'C~~ e;;;;r~ou$ly jeo:pard~~e the cO:ltinuation, ci-'ct;.:: ~-:;:..;:,; ::_ ... -::.~.;.,,~~;:.y CC:l,
z~::.-· . ...;-;,;:on ~=0J::!'am. T~e state Hi:;.hway Commiz.sione:: ha-& ;;..';.;..?;~;:...:" '';:''':'' :vl!.ow!.:.'lZ 

7~~ .. ~~- ~il1 wc~:Q. req:~i:(e the 'Higi' ... w.::.y Department to r ... 'lultiply ~i~:''''':~-c:-w;,:,,'} .:.cCiui
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From pages 12-77, 81-84, and l13-119 of Report of the British ColuJdlia 
Royal Commission on ExpropriGtion (196l-63) 
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1,1 order to determine the proper bas1s for compen

sat10n 1t 1s my v1ew that considerat1on of the ex1st1ng 

law of England, the Un1ted states and Canada w1ll be helpful. 

I. COMPENSATION IN ENGLAND 

Awards of compensation 1n England now fall under The 

Land CompensaUOnAct. 1961. a conso11dat1on of the var10us 

compensati'on acts wh1ch have been passed s1nce the f1rst 

major rev1s1on of compensation law in 1919. I will out11ne 

br1efly the evolution of this neW English statute because 1t 

11lustrates the complex1ty of the problem and the extreme 

d1ff1culty ot fram1ng an effect1ve and comprehens1ve code of 

compensation law. 

The Lands Clauses Conso11dation Act. 1845. as prev10usly 

ment1oned. served as the basis of compensation law and 

compulsory acquls1t1on procedure for some seventy-five years 

in England. By the end of the First World War the 1nadequacy 

of the 1845 Act was so apparent that the Scott Comm1ttee was 

apPointed to study the quest10n of acqu1sit1on of land tor 

publiC purposes and compensatIon therefor and to ~ake 

rec~~endat1ons. As a result of the Scott C~~1ttee reports 

Par11ament passed the Acquis1t1on of Land Act. 1919. The 

most important change affected by this Act was the introduc

tlon of statutory rules for assess1ng compensat1on. These 

rules subst1tutedmarket value in place of value to the 

- 1-



r 

·c 

c 

c 

- 7'" -.; 

o~<ner concept of cO.'l1.pensatlon evolved by the Courts frc!II 

the wording of the 1845 Act. In addition, the 1919 Act: 

(a) abolished the practice of adding an allowance on 

account of the acquisition being compulsory. 

(b) eliminated any element of value which can be exploited 

only through statutory powers. 

(c) attempted to elimlr~te the inflated price created by 

the needs of a particular purchaser, 

(d) 

(e) 

eliminated any element of value arising from illegal 

or u~~ealthful use of the p~emisesi 

provided a reln~tatement principle for assessing com

pensation for land "devoted to a purpose of such a 

r~ture that there ~s no general demand or ma~/.et for 

land for that purpose", e.g. churches and schools, and. 

(f) expressly preserved the right of an owner to compen

sation for "disturbance or any other matter not 

d::'~ectly based on the value of land", l.e. severance 

and injurious affection. 

It 1s important to remerr.ber tr~t the 1845 Act ·~s 

not repealed in 1919 and is still 1n force in England. Its 

scope was greatly limited in that the Acquisition of Land 

Act, 1919. vias w.ade applicable whenever any Govern::lent 

- 2.-
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Department or any local or public authority is authorized 

by- statute to acquire land compulsorily and compensation 

is in dispute. The private taker to whom the 1845 Act 

applles appears today to be virtually extinct but the 

1845 Act retains importance as the statutory foundation 

upon whlch is based the rules for determining compensat10n 
43. 

for disturbance, severance and injurious affect10n. 

The Eng11sh rules for assessing compensat1on appear 

to have served their purpose fairly well slnce they were 

tirst formulated in 1919. The 1944 Report or the Uthwatt 
44. 

COl:lmll;tee on Compensat10n and Betterment, indicates 

that the Committee considered the six rules in the 1919 Act 

generally satisfactory. Subject to variations In the 

statutory def1n1tion of the market value wh1ch have been 

made in Town and Country Plannlng leg1slatlon since 1919, 

the six rules have remained substantially unchanged. How

ever, the Town and Country Planning Act, 1959. returned to 

the market value standard of the Acquisition of land Act, 

1919. and 1n addition made provision for the following 

43. 

44. 

Rule 6 - of Section 5 of the Land Compensation Act 
sL~ply provides that "the provisions of (the ~arket 
value rule for land ta:-c:en) shall not affect the assess
ment ~f compensation for disturbance or any other 
zratter not directly based on the value of land." 

Cmd 6386, Expert Committee on Compensation and Better
ment. 

\ 

\ 
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three difficult problems of valuation not previously 

covered by statute: 

(a) whether any effect on land values either caused b.Y 

or peculiar to the soheme of development should be 

ignored in determining compensation; 

(b) whether any enhanoement to the severed remainder 

where part of the owner's land is taken which is 

caused by or peculiar to the Bcheme of development 

should be set off against the compensation payable 

for the land taken; 

(c) whether any depreciation in value resulting from the 

"threat of compulsory purchase" should not be taken 
45. 

into account in determining compensation. 

With the enactment of the Land Compensation Act, the 

provisions for determining compensation have once again 

been consolidated and its predecessors have been repealed 

(including the whole of the Acquis1tion of Land Act, 1919) 

except the Lands Clauses Aot, 1845. 

It 1s apparent that the English Parliament has found 

desirable a comprehensive codif1cation of the law of expro-

45. These provisions are set out in subsections 2, 3 and 
6 respectively of Section 9 of the Town and Country 
Plann1ng Act, 1959. 
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priation and has progressively codified that law as the 

complex problems of compensation policy and valuation 

practices have become better understood. For this reason 

I will attempt to analyze all ramifications of this 

problem ar~ recommend ways of dealing with them by legis

lation. 

Another significant development in England has been 

the creation of a special Lands Tribunal uriderthe Lands 

Tribunal Act, 1949. The necessity of creating a special 

tribunal of experts to replace the official arbitrators 
46. 

(pursuant to Section 1 of the Acquisition of Land Act, 1919) 

indicates the inherent difficulty 1nvolved in determining 

compensation questions. 

Thus 1n England today questions of disputed compen

sation are determined by a special statutory tribunal com

posed of expert lawyers and valuators who apply the fairly 

46. Section 2 (2) of the Lands Tribunal Act, 1949. provides 
tha t: "The Pres ident shall be ei ther a person who ras 
held judicial office under the Cro~~ (whether in the 
United Kingdom or not) or a barrister-at-law of at 

. least seven years' standing, and of the other members 
of the Lands Tribunal such number as the Lord 
Chancellor may determine shall be barristers-at-law 
or solicitors of the like standing and the others 
shall be persons who have had experience in the valua
tion of land apPOinted after consultation with the 
president of the Royal Institution of Chartered Sur
veyors". 
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comprehensive statutory rules for assessing compensation. 

From thelr declsion an appeal 11es to the English Court 
47. 

or Appeal on a question of law only. 

II. COMPENSATION IN THE UNITED STATES 

LPaf!}3S 77(porticn), 78, '19, 80, and 81(portion) ontte •• J 

III. COMPENSATION IN CANADA 

In British Columbia as I have stated, there is a 

statute virtually identical to the English Lands Clauses Act 

governing the compensation a~~rds in expropriation cases. 

In other Provinces the Courts have evolved a law of compen-

sation from the English Act, and in a majority of Canadian 

Provinces there are central expropriation statutes or such 

51. An especially excellent treatise on valuation ques
tions is Orgel: Valuation under Eminent Domain, pub
lished by The Michie Company, Law Publishers, 
Charlottesville, Va. 

--r. -~--
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52. 
statutes are in the proCe~S of being prepared. 

The Federal Expropriation Act governs expropriation 
53. 

by the Government of Canada. The riGht to compensatron 

is expressed in Section 23 of that Act which states: 

"The compensation money agreed upon 01' adjudged for 
any land or property acquired or taken for or ir.
Jur10usly affected by the construction of any public 
work shall stand in the stead of such land or property; 
and any claim to or encumbrance upon such land or 
property shall. as respects Her ~aJesty. be converted 
into a claim to such compensation money or to a pro
portion of amount thereof; and shall be void as respects 
any land or property so acquired or taken, ~:h:.lch shall, 
by the fact of the taking possession thereof, or the 
filing of the plan and description, as the cases u~r. 
be, become and be absolutely vested in Her rliajesty •• 

This Act does not specify the elements which are to 

be the subject of compensation or the criteria for compen

sation. Section 27 refers to "Land or property ••• acquired 

or taken for, or injuriously affected by, the construction 

of any public work", and the COlTJ:lon la ... l rules of cor.:pensa-

tion are thus brought into operatIon. 

52. A complete revised Expropriation Act, designated Bill 

53. 

~:5~96~s g;~~~r;~~six;~~~;~it~~nP;~~~:~~~~ 1~tO~~6~e~ 
S .A. Ch. 30. 1,lanHoba: Expropriation Act 1954 R.S .1<:. 
Ch.?8. Net'l Bruns~lick: Expropriation Act 1952 R.S.N.S. 
Ch.77. Nova Scotia: Expropriation Act 1954 R.S.N.S. 
Ch. 91. Ontario: Bill 120 (1961 SesSion) now under 
study by special leGislative committee. 
Saskatchevlan: Expropriation Act 1953 R.S.S. Ch. 52. 

R.S.C. 1952, c. 106. 

--7 -
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The Exch~quer Court Act grants the Exchequer Court 

of Canada exclusive original jurisdiction to hear and 

determ1ne: 

(a) Every claim against the Crown for property taken for 

any public purpose; 

(0) Every claim against the Crown for damage to property 

injuriously affected by the construct1on of any pub11c 

work. 

The Federal Expropriation Act permits the Cro~m to 

mit1gate 1nJury resulting from expropriation. Section 31 

provides: 

"Where the 1njury to any land or property alleged. to 
be 1nJuriously affected by the construction of any 
public work may be removed wholly or in party by any 
alteration in, or add1tion to, any such publ1c work, 
or by the construction of any additional work, or by 
the abandonment of any portion of the land taken from 
the claimant. or by the grant to him of any land or 
easement, and the Crown, by its plead1ngs, or on the 
tr1al, or before Judgment, undertakes to make such 
alteration or addition. or to construct such add1tional 
work, or to abandon such portion of the land taken, or 
to grant such land or easement, the damage shall be 
assessed in view of such undertaking, and the Court 
shall declare that, in addition to any darrages awarded, 
the claimant is entitled to have such alteration or 
addition ~ade. or such additional work constructed, 

. or portion of land abandoned, or such grant ~.ade to 
him. " 

Th1s proviso, copied 1n substance in a number or pro

vinc1al expropr1ation statutes. appears to me to offer a 

useful alternative or a supplementary method of allev1at-

ing injury. I, therefore, recoumend that a similar prov1sion 
be included in a new expropriation statut~ far British Columbia. 
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Rule 7. 

The question of whether compensation should be paid 

for injury or loss suffered by owners from whom no land 1s 

taken raises a nlli~ber of difficult problems. The law at 

present provides: 

" If any party is entitled to any compensation in 
respect of any land or of any interest therein Iflhich 
has been taken for or injuriously affected by the 
execution of the works, and for which the promoters 
of the undertaking have 'not made satisfaction under 
the provisions of this or the special ac:, ":' z.ny 
act incorporated therewith, and if the cC;i,pensat::'cn 
claimed in such case shall exceed the Slli~ of $250.00, 
the party may have the same settled either by arbl
tration,or by the verdict of a jury, as he thinks 
fit; •.•. and the same may be recovered by h!m with 
costs, by action in any court of competent Jurisdic
tion." 71. 

The English courts adopted the similar section in 

their Act as authority for granting compensation for in

Jurious affection where no land is taken, and where the 

special statute did not give an express right to Sl.!cn 
72. 

compensation. 

It is stated in Challies' textbook "The law Ol' :O:x-

propriation" that: 

.. The conditions that must be fulfilled t.o Just::'fr 
a claim for injurious affection, if no land is taker., 

. are well set forth by Angers, J. in Autographic 
Register System v. C.N.R. 73. thus: 

Four conditions are required to g1ve rise to a clal~ 

71. Sect10n 69 of land Clauses Act R.S.B.C.(1960)c. 209 

72. Cripp's Compulsory Acquisit10n of land, llt~ ed. 

73. (1933) Ex. C.R. 152. 
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for injurious affection to a property, when no land 
is taken: 

(a) The damage must result from an act rendered law
ful by statutory powers of the Company; 

(b) The darr~ge must be such as would have been action
able under the common law, but for the statuto~j 
powers; 

(c) The darr~ge must be an 1nju~j to the land itself 
and not a personal injury or an injury to business 
or t.rade; 

(d) Tne damage must be occas1oned by t~e construct1on 
of a public work, not by 1 ts user. II 74. 

The rationale of the first two condit1ons 1s t.r.a';. an 

owner whose land has been 1nju~ed by ac~. tortious if do~e 

without statutory authority, should be given a right to co~-

pensation in place of the r1ght of act1~~ removed by the 

statute. The l1mitat1on 1mposed by these tNO condit1ons 

ls, 1n my opinion, sound. These two condit1ons, 1ncidentally, 

introduce the common law of private nuisance with its 

requirement that injury done must be peculiar to the claimant's 

land, over and above any general injury suffered by all land 
75. 

1n the area. 

The third condition comes from the use of the word 

"land. or any 1nterest therein" appearing in sectlon 69 o:.~ 

the British Col~~bia Lands Clauses Act. The prlnc!ple 

74. 

75. 

Chall1es, The law of Expropriation, 2nd, ed. p. 133. 

Metropolitan Board of Works v. McCarthy supra €v.263. 

-/(-
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underlying this condition was stated in a leading English 
76. 

compensation case: 

\ 

" The damage complained of must be one which 1s sus
tained in respect of the ownership of the property -
in respect of the property itself, and not in respect 
of any particular use to Which it may from tlme to 
time be put; 1n other words, it must, as I read that 
Judgment. be a damage which would be sustained by an;, 
person who was the owner, to whatever use he mi~t 
think proper to put the property. Now that, of ccur:e, 
if to be taken with the limitation that a person wr.c 
owns a house is not to be eXpected to pull it down !r. 
order to use the land for agricultural purposes. 7~~: 
t .. ould be pushing the Judgment 1n Rlcket v. ;r,etrotlo11 ta~ 
.&11 Co. to an absurd extend. The property 1s t.o be 
taken in status quo and to be considered uith reference 
to the use to which any owner m1ght put it 1n it.s then 
condition that is, as a house." 

In my view, this principle 1s generally sound since 

to allow claims for personal and business injury might 

render the cost of essential public development proh1bitive. 

However, in cases where an owner suffers a loss of profit 

of a permanent nature which is not ful~ reflected in a 

dim1nished market value of the property, there can be severe 

hardsh1p inflicted without redress. This occurred in an 
77. 

early Canadian case which I have already cited. I the:-e-

fore propose to broaden the scope of the third condition ~y 

76. Beckett v. rUd1and Rallway Co. (1867) L. R. 3 C.P. 52 
@ 92. 

77. McPherson v. The Queen (1882) 1 Ex. C.R. 53. 

-11-
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permitting the recovery of compensation for loss of 

business profits of a permanent nature, subject to a 

proviso against duplication of compensation awarded for 

diminished market value of the property. 

Subject to this exception, it is my opinion that 

personal and business injuries must be borne where they 

fall. They are the unavoidable price of the use of land 

by the state for essential publ1c purposes. 

I am of opin1on that the fourth condition does not 

apply in British Columb1a where the authority to a~~rd com

pensation 1s drawn fr~~ section 69 of the Lands Clauses Act. 
78 

In the Autographic Reg~.ster case, compensation for 

injurious affection was being considered under section 23 
79. 

of the 1927 Expropriation Act of Canada \>Ihlch prov:ded: 

" The compensation money av-eed upon or adjude;ed 
for any land or property acquired or taken for or in
juriously affected by the construction of any public 
work shall stand in the stead of such land or 
property." 

The Exchequer 

(c) of the Canadian 

Court also referred to section 17 (2) 
80. 

National Rail~lay Act which provided: 

78. 

79. 

80. 

- " 1'he compensation payable lnrespect of the taking 
o~ any lands so vested in the Company, or of inte~ests 

(1933) Ex. C.R. 152. 

R.S.C. 1927 c. 64 

R.S.C. 1927 c. 172. 

-1"- .-
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therein, or injuriously affected by the construction 
of the undertaking or works shall be ascertained 1n 
accordance with the provisions of the Railway Act~ 
beginnlng with Notice of Expropriation to the oppo
sl te party. n 

When the Autographic Register case was decided, the 

C. N. R. Act had been amended in 1927 by the deletion of a 

number of provisions dealing with expropr1ation 1ncluding 

section 17 (2) (c) which were replaced by a provision 

incorporating the provlsions of the Expropriat10n Act into) 

it. However, the court referred back to section 17 (2) Ce) 

1n order to satisfy- itself that there was a right to compen

sation for injuriOus affection at all. 

It should be noticed that the fourth condition stated 

by Chall1es as a part of the general law is based on those 

statutes which unlike the Lands Clauses Act contain the 

word "construction" rather than the word "execution". This 

d1stinction, to the best of my knowledge. has 

noticed only in Simeon v. Isle of Wight Rural 

a decision of the English Court of Chancery: 

been judicially 
81. 

District Council 

81. 

" The words of sect:l_on 68 of the Lands Clauses Con
solidation Act (section 69 in the B. C. Lands Clauses 
Act) are not, as in the case of section 6 of the Rall
ways Clauses Act, 'construct10n of the works', but 
'execution of the works'. In my judgment, the latter 
words are wider than the former and include the exer
cise, that Is the carrying out and the execut10n of 
the appropriate statutory powers." 

(1937) Ch. 525. 

-/3 -
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In that case the local author1ty was authorized by 

the Health Act to construct and maintain waterworks. In 

the maintenance of these works the authori ty dre~J off ~;ater 

from private lands causing damage and the court ruled that 

damage resulting from such act.s was compensable ul"lder 

section 69 of the lands Clauses Act since the word ~execu

tion" included the carl",rlng out of all the acts for which 

the authol'ity is authorized by statute" 

It is my opinion that tile fourth condition does not 

apply under the existing Br1 tish Columbia 10.111. and should 

not be made applicable now 1n any new statute. I consider 

there is nOlational basis for limiting compensat1on to 1n

Jurious affection resulting from the construction of works 

and not from their maintenance and continued operation. I 

therefore do not recommend the enactment of this fourth 

condition in the proposed statute. 

I have considered whether the l1beralizat1on of the 

th1rd condition to cover loss of business profits of a 

permanent nature and the exclus10n of the fourth condition 

rray lead to excess1ve and unreasonable cla1ms for compensa

tion on the part of owners fr~~ whom no land has been taken. 

I am convi0ced that these changes will not result in such 

claimS being successfully made s1nce the second condition 

w1l1 serve to limit compensation claims to those l~hich are 
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proper and reasonable. In effect, a cla1mant will have 

to prove common law nu1sance. and 1n such regard the House 

01' Lords pronounced 1n a nu1sance act10n as follows: 

~ An occupier may make 1n many ways a use of his 
land which causes damage to the neighbouring land
owners and yet be free from 11ab11ity. This ma~ be 
illustrated by Bradford Corporation v. Pickles (1895) 
A.C. 587. Even Where he 1s liable for nuisance. the 
redress may fall short of the damage, aS t for instance. 
1n Colls v. Home & Colonial stores (1904/ A.C. 178. 
where the interference was with enjoyment of light. 
A balance has to be mainta1ned between the right of 
the occupier to do what he likes with his own, and 
the right of his ne1ghbour not to be interfered with. 
It is impossible to give any precise or universal 
i'ormula, but it may broadly be said that a use:f'ul 
test is perhaps what is reasonable accord1ng to the 
ordinary usages of mankind l1ving in soc1ety or, 
mor'e correctly, in a particular SOCiety". ~. 

I therefore recommend that the following rule be enacted 

to provide for compensation in cases where no land 1s taken: 

PROPOSED BRITISH COLUMBIA RULE 7 

" An owner of land which is injuriously affected 
a1 though no part of the land 1s acquired by the 
expropriating body, shall be paid just compensation 
for all such injurious affection and for loss of 
business profits of a permanent nature, (atter setting 
off the value of all betterment accruing to that land 
as a result of acts done by the expropriatIng author1ty) 
which 
(a) are the direct consequence of the law:f'ul exercise 

of the statutory authorlty, 
(b) would glve rise to a cause of action but for that 

statutory authority, and 
'(e) in the ease of injurious affect10n, result 1n a 

deel1ne 1n the market value of the land. 

In apply1ng th1s rule no separate allowance shall be 
made for loss of bUSiness profIts where such loss is 
also reflected in a decline of the market value Of the 
land." 

82. Sedle1gh - Denf1eld v. O'callaghan (1940) A.C. 880 at 902. 
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