
#51 11/9/65 

Memorandum 65-72 

Subject: St~ No. 51 - Right to SUpport Atter Ex Parte Divorce 

Attached to this memorandum, on pink pa.per, are t'iO copies of a tentative 

recommendation that bas been revised to reflect the decisions made at the July 

meeting. One cOl'1 1& provided so that you can mark sUQOested revisions on it 

and. return it to the staff at the next meeting. 

Also attached, on green paper. is Section 7 of the Uniform Reciproee.l 

l!iDf'orcement of Support Act together with the Uniforlll tau Commissioners' Note 

indicating the reason for the change made in the section in 1952. Tl:Ie statu­

tory notes indicate that six states (Cslifor.n1a, ~olorado. ~Bssachusetts, 

MiSSissippi, Nevada, and Texas) have retained the original version. Since 

those notes were wrlttetl, Nevada and. Colorado have enacted the current version 

of the Uniform Act. 

AccCllllPBl1Y1ng this memo is a staff st~ on the problems in this area. ~." 

study is a first draft and rtll be worked over substantially; but it is ade<;. '.0 "C· 

to provide you with information concerning the existing state of the law. 

The CCI!IB1ssion asked the staft to te.J.k over two prob1e1llS presented by thP. 

tentative recOJmeodation with COlIIII1ssioner McDonough inasmuch as these prc,.le1' .. , 

involve matters in the field of his expertise--the conflict of laws. This meIll" 

rtll include his observations on the matters that concerned the Commission. 

You ,rill also receive a letter settina forth his viens on the entire subject 

of the Commission's recommendation. 

The Tentative Recommeodation 

\Ie have expanded the tentative recommendation to indicate II10re precisely 

the state of the exist~~ ~aw and to amplify the reasons underlying our policy 

decisions. 
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Section <!TO 

He have added detinitions ot "obligor" and "obligee" in accordance with 

the Commission's instructions. 

Section ill was approved at the July meeting. 

Section <!T2 

Sectlon ZT2 has been revlsed to reflect the COIIIII1ss1on's decidOD tbat the 

law 01' CaJ.ltornia is to be applied to determine both the substance 01' the right 

ot support and the sUl'V1vabUity of the right ot support. The COIIIIII1ss1on e..skefl 

the start to talk with COIIIIII1ssioner McDonough about this broad-sause applicatlo;:. 

of CaJ.ltornia law to all 1Dterstate problems arlsing under the statute. 

COIIIII1ss1oner McDonough believes that the CCllllllisslon should give turtber 

thought to the question wbether this is a desirable choice ot law rule. As 

presently advised, he bas the!ge reservatiOlls: Merely because CaJ.1torn1a law 

will apply to the maJorlty 01' cases arising in the Cal1tornia courts ls bardJ.,v 

in ltself' a reason to abandon all effort to determine the correct law when 

California is merely supply1Dg a forum for out-of-state parties or for some 

other reason it is inappropriate to apply California la\'r. There is no necess1t~· 

to have the rule proposed to caver otherwise insoluble cases because Evidence 

Code Section 3U permits Judges to apply CaJ.1tornia la,;, vith1n Constltutional 

limits, when the otherwlse applicable slster-state or foreign law cannot be 

determined. 

The Comment itself po1Dts out that the section may be unconstitutlonal 

~ one respect. Justlce Tr~'s opinion 1D the Dimon case states that 1t 

the \Tife is the divorce plaintiff and the state granting the divorce does not 

recognize the survival of the right to support. the courts of this state must 
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give full faith and credit to the decree and z:eeognize the demise of the 

wife's support right. 40 cal.2d at 5iJo. It this is correct, it seems un-

desirab:Le to have on our l:ooks a con'trary statute which is unconstitutiODal 

on its face as applied to such cases. 

Justice TraJllOr's opinion also indicates that this section rtIIfIf1 be cbaDging 

california law in another respect. After mentioning the tull. faith and credit 

rule pointed out above, he went on to say: 

On the other band, if the husband obtains the decree in another state 
and under the law of the state of the wife's domicUe her right to 
support was lost wben the marriage status terminated, she would like­
uise not be allowed, by m:1gratinB to another state, to revive a right 
that had expired. [iJo cal.2d at 540-41.) 

If Justice Traynor's dissent in the overruled DiDIon case IlOIl constitutes the lr,'" 

of California (and it seems likely that it does) it appears that Section 272 

changes that law by permitting a wife, having no right of support in her own 

state because of the termlnst1.on of the marr1aae, to sue in the CaUfornia 

courts and obtain a s~t decree--without even establishiDg residence here. 

Even if the former wife established residence here, it seems to be 

questionable polley to revive a right that went out of existence before she 

came here. Under sucb a law, a fol'll\er husband would never be safe frtc the 

inchOBte claim of the former wife. At any time &he might move to califOl'l1i~ 

and sue for support. california would be the "Nevada" for support claimants 

who had lost their rights elsewhere. It seems better for all concerned to 

determine their rights as of the time of the d1vorce so that they may piclt up 

the pieces of their sbattered lives and plan confidently for the future. This 

viel'T is advocated in MorriS, Div1sib:Le Divorce, 64 HARV. L. REV. l2B7, l302 

(1951) : 

[The wife J should not be permitted to revive a dead right by migrating 
after the divorce to a state where she may obtain support, nor should 
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she be permitted to impose on her ex-husband, who may have remarried 
in reliance on the divorce decree, an obltgation of double support 
uhich he did not have when the divorce was granted. 

At the last meeting, no action 'las taken on Section 275 because of a 

question raised concerning the full faith aDd credit to ge given Judgments 

under this statute. The staff was Bilked to consult uith CCIiIIID1ssioner McDonougb 

on this question also. The matter is raised here because full faith aDd credit 

is involved in regard to Judgments granting support under Section 272 as well 

as Judaments denying support under Section 275. 

Consideration of the full faith and credit clause begins with Yarborough 

v. Yarborough, 290 U.S. 202 (1933). That case involved a Georgia couple who 

were divorced in Georgia. The Georgia decree .ordered the husblmd to ps<J a 

lump sum support award to the wite tor the support of their cbild. Under 

Georsia law, compliance with the Georsia decree tully dischal'sed the husband' s 

support obligation to the Child, and no subsequent judgment for support couJ-t 

be rendered against him. Thereafter, the mother aDd cbild migrated to South 

Carolina; and about 1 1/2 years later, the child (by her guardian ad litem, t .. 

maternal grandfather with whom she \IBS then living) sued her father in South 

Carolina tor additional support. The detendant father had property in South 

Carolina which was attached, and thereafter the detendant 'IBS served pers0ll&l.1.;.r 

and appeared in the South Carolina action. 

The majority opinion (by BrandeiS, J.) held that the Constitution required 

South Carolina to give the Georgia judgment the same faith and credit that the 

Ju"gmen.t would have in Georgia. Accor<l1ngly, the South Carolina court could 

not order the detendant tather to pay any additional support to his Child, tor 

to do so would deny full faith and credit to the Georgia J\.Ilsment. Among other 

th1nas, Justice Brandeis said: 
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South carolina (by virtue of Sadie I s residence in the state 1 thereby 
acquired the jurisd1ction to determine her status and the iDcidenta 
of that status. Upon residents of that State it could impose duties 
for her benefit. Doubtless, it might have imposed upon her graM­
father who was resident there a duty to support Sadie. But the mere 
fact of Sadie's residence in South carolina does not give tbat State 
the power to impose such a duty upon the father who is not a resident 
and who leas has been domicUed in 0e0rg1a. He has fulf1lled the 
duty which he owes bel' by the lau of his daD1cUe and the j 1ldgment of 
its court. Upon that judgment he is entitled to rel¥. [290 u.s. at 
212. ] 

Justice stone dissented (together with Cardozo). He pointed out a numbe~ 

of different decisions holding tbat certain ldnds of jud(pDents need not be givt:t; 

the same effect abroad that they are given at home. He stated that South carn· 

Una's interest in its domiciliary minor should enable it to regulate the incif , 

of the parent-child relationship within South carolina. The Georgia judBl"'"nt 

shouU be considered merel¥ as regulating the in.cidents of the pIIHDt-child ree ~, 

ttonship lrUbin Georgia. It sbould not be read as purporting to regulate the ,.;. 

lation&hip in places outside of GeorGia. where the parties might later cane to 
reside. And, it it were so read, it ought not to be entitled to tull faith &I'd 

credit in South carol1na, the child's later acquired domicUe. 

Justice stone's theory has yet to be applied in a support case. Stone 

himself seems to have retreated fran the theory iD later workmen's cc:apensatior 

cases. As Chiet Justice, he wrote the opinion in Magnolia Petroleum Co. v. HUL.,::. 

320 U.S. 430 (1943). That case involved a Louisiana employer and a Louisiana 

employee who were doing some work in Texas when the empl.oyee was injured. The 

employee obtained a compensation a1'18rd under the Texas law. Under Texas law, 

such an award bars any other recovery the employee miGht be entitled to fran 

the employer. The employee then fUed for additional compensation under the 

Louisiana ccmpensatico law which provided that an employee iDjured elsewhere 

could obtain an award thereunder, deducting :Crall the a11&l'd any amounts paid 

under any other ccapensation law. The Louisiana Supreme Court hel.d that Louis:La!1f.. 

could award the additional cOlllFensation. The U. S. Supreme Court reversed. 
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Chief Justice Stone's opinion holds that a workmen's compensatiQIl award 

is entitled to tull faith and credit just like a judgment is. To give the 

Texas award tull f'aith and credit requires that :it be (liven the same fe.1th and 

credit in Louisiana that it would have in Texas. Since it bars any further 

reccvery trom the employer (or his insuraqce carrier) in Texas, the tull fe.1th 

and credit clause prohibits Louisiana frommBki ng any additional sward. 

Respondent was tree to pursue his remedy in either state, but, having 
chosen to seek it in Texas, where the award Was res judicata, the 
full faith and credit clause precludes him from 8.,3&in seeking a remedy 
in Louisiana upon the same grounds. [320 U.S. at 444.1 

Justices Black, Douglas, Murpb;y, and Rutledge dissented (in an opinion by Bla~A. 

J.) for reasOllS simi'ar to those advanced by Stone in the YarboroUBh case. 

Justice JacksOD might have made the dissent a majority opinion, but the 4is­

senters lost him with their decision in the first Williams case (see WilHam" 

v. North Carolina, 317 U.S. 287 (1942»: 

I agree with the dissent that louiSiana bas a legitimate interest to 
protect in the subject matter of this litigation, but so did North 
Carolina in the Williams case. I am unabJ.e to see hOlT Louiaiana can 
be constitutionally free to apply its own workmen's com:,pensation lav 
to its citizens despite a previous adjudication in another atate if' 
North Carolina was not tree to apply its own matrimonial polley to :its 
o'm citizens after judgment on the subject in Nevada. [320 U.S. 446.1 

Despite the slender majority supporting the court's opinion in Mag.ol.1l', 

Petroleum, it apparently rema.1ns the law of' the land. It has been greatly 

limited, however, by subsequent decisions. In Industrial CClllllission v. McCart.i::. 

330 u.S. 622 (1946), the court held, in effect, that l1isconsin could grant add!-

tional compensation despite an earlier Illinois award "there the Ill1no1s award 

itself contemplated that :further relief' might be obtained under the law of' 

another state. Magnolia Petroleum was diBf;ill8uislled on the ground that tbe 

Illinois award did not purport to dispose of' all of the employee's rights 
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apinst b1s empl.oyer, as did the Texas award, but only those under Dl1nois 

law. Moreaver, the court lIllllounced that it would construe workmen's com;pensat1cm 

acts that bar Corm!tm law or statutory r18hts of recavery as barring such ri8hta 

only under the lav of the enacting state. "Only sane w:Im1stakabl.e J.anguaee 

by a state legislature or Judiciary would warrant our accepting • • • a con-

struction • • ." of a state ccmpellsation act as barrillG rights under sister 

state laws. 330 u.s. at 626. 

Carroll v. Lanza. 349 u.s. 408 (l.954), seems someullat inconsistent with 

the philosophy \lIIderlying Yarborough and Magnol.1e.. There, a Missouri eJIIpl.oyee 

of a l·fissouri subcontractor received compensation under the Missouri act for 

an injury occuring in Arkansas wb1l.e lIorking for a Louisis.ne. prime contractor. 

M1ssouri law bars a subcontractor's empl.oyee frail any rel.1ef sga1Dst the pr1''re 

contractor when he is injured and receives M1ssouri compensation. Arkansas :"'<','.,' 

does not bar COllllllon law reUef apinst the prime cOll.tractor in such a s1tuati~~ 

The empl.oyee sued the prime contractor in Arkansas. The court of Appeals he~c. 

that Magnol.1e. Petrol.eum was controlling and barred suit. The U. S. Supreme 

Court distinguished !!!!s:!Lol.ia Petrol.eum 011 the ground that a fill8l. ccmpensatiOL 

award bad been made in that case while no award bad been made in the case bsf-o ~ 

the court--tbe compensation payments bad started mereJ.y upon appl.ication. 

Missouri can make her CoqlenIIation Act excl.usive, if she chooses, and 
enforce it as she pl.eases within her borders. Once that pol1cy is ex­
tended into other States, different considerations come into ~. 
Arkansas can adopt Missouri's po:u.cy if she likes. Or ••• she may 
suppJ.ement it or displace it with another, insofar as remedies for acts 
occurring within her bcundaries are concerned. Here it otherwise, the 
State where the injury occurred ;rould be powerless to provide any 
remedies or safeguards to nonresident employees l10rking lrith1n its 
borders. We do not tb1nk the Full Faith and Credit Clause ii_DdS that 
subserviency from the State of the injury. [349 u.s. at 413-414.) 

Actue.l.ly, the pollcy expressed in the quoted portion of the opinion is the 

same urged in the dissents in Yarborough and Magnol.1a petroleum. Tbat a statute 
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only 'I3S involved in Carroll, while an award was involved in Mynolia, seems 

1mmaterial. Far between the time of the f:!a§nolia decision and the time of the 

Carroll decision Congress SJDended the statute on full faith and credit (pursuant 

to the authority in the full faith and credit clause itself) to make it applicable 

to statutes as well as judgments. Hence, it would seem that no longer can a ("ase 

be distinguished merely on the ground that a statute instead of a Judsment is 

inVOlved. 

From the foregoing, it appears that existing decisional law would requi:,e 

a state to give the same adjudicative effect to a judgment rendered UDder otr:' 

proposed statute that this state would give to such a judgment. There bas bee;~ 

no hint that the court will treat support JudlP"""ts and support laws like it 

treats compensation J1Idgments and com;peIlSation laws--as barring further reli.,r 

only under the law of the enacting state unless there is a clear 1Dd1catioz: .~, 

the contrary. It might be the1- the trend of the recent cases might carry the 

court that far--as suggegted in the Yarborough diasent--but it is impossible 

to so predict. To so ho'.d. would require the court to depart from the Congres-

siaDal language that requires each state to give jUUgments of other states "+.1.., 

same full faith and credit ••• as they have by lal-( or US8lle in the courts of 

such State." 2B u.s.C •. § 1738. 

Thus. the requil'ement in Section 272 that california law be applied to 

determine the right of support provides no assurance that the Supreme Court WEl 

hold that this statute merely purports to adjudicate rights Wld.er Cal.11'arn1a h.' 

without affecting rights u:lder other state laws. Indeed, existing case autho-.:."v 

indicates that judgments under this statute will be entitled to full faith and 

credit and will give rise to or bar support rights in other states despite the 

fact that such other states may have contrary policies in reaard to post-d1vor~," 

support. Lynn v. Lynn, 302 If.Y. 193, 'R B.E.2d 748, al A.L.R.2d 1.335 (1951) 
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SOllIe lacguage in the Yarborough caee raises a further quest10D COIlcel'Diq 

the choice of law made in Section Zl'2. Perhaps the passage quoted above (pap 5) 

is too 'broad, but it does indicate that California ma;y be overreaching when it 

purports to tell a nondom:l ciliary that he is required to support someone in this 

state \then the law of his own domicile does not so require. Commonwealth v. 

~ 160 Ohio St. 455, ll7 JIl.E.2d 32 (1954), held that the Ohio reciprocal 

support act could not re'luire an Ohio defendant to support a Pennsylvania de\'ena .. 

ent, as required by P'!tl:1Bylvania l.a\'1, lThen Ohio law did not require similar 

Support to be giva:! to <r.1io dependents. 

ConSiderations such as these prompted the Uniform Law COJIIIIissioners to 

amend the Reciprocal Act to provide that the law wuere the obligor is locate~ 

determines the nature of his obligation. Another reason for the ame",'ment 

appears in the .AM Journal article that is cited in the Camnissioners' Note, 

(see attached green page). That article points out that at least cme pOl1cy 

that has been traiiit,icnsJ.'.y Flerved by choice of law rules is the policy 

of securing un1for"l~t.:r vi' deCision regardless of the forum. A person's rig}:-:' 

should be the same reg=lJ.ess of the court in which he sues or is sued. Thn~ 

requiring application C'f the law of the obligor's domicile assures that the 

same decision will be reached whether he is sued directly in the state of he.s 

domicile or whetber the acU"n is initiated under the reciprocal act in So:!lf; 

ather state or whether he is e.ccidentally c<!ught in another state. 

Under the present e",,,"f'~ of the statute, an ex parte divorce ma;y work II. 

substantial change :to t).le pd.-:-ties' support rights and duties. For e:&amp.l.e, 

California requires wives t·) support their husbands under certain circumsta::.ceF, 

Arizona does not. Prior to divorce, a California husband would baV'll! 110 right 

to obtain support from an Arizona \fife. To get personal Jurisdiction over her,. 
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he would have to either sue in Arizona or proceed under the reciprocal act. 

Arizona's version of the act provides that the obligor's duty of suppozt is 

determined by reference to the laW of the stste where the obligor is found. 

Hence, Arizona's law would be applied, and t12 husband uould find that he has 

no right to support. OUr statute provides (whether it is enforceable or DOt 

is another question) tbat California law determines the Arizona obligor's 

dut)' of' su;pport when there bas been an ex parte divorce. Thus, even though 

the theory- of poBt-divorce support is that the pre-d1vorce right c0ltl;1IIues 

unaffected, our statute provides for the creation of a post-divorce support 

right uhen there was no support right prior to the divorce. He do not th1nk 

tbat such a drastic revision in the parties' B\lPPOrt riGhts and duties is 

warranted. 

In the 118ht of tbe foregoinS, ue recOJllllleM the f'olloIJ1ng modifications 

of the statute: 

1. The rights of the parties should be fixed as of' the time of 

divorce. That is, if the vUe bas no right to support at the time of the 

divorce, she should not be able to create one by cominG to California. More­

over, the husband I s defenses should be settled as of that time (except to the 

extent that Section 273 permits the wife to forfeit her rights at a later time). 

The support r18ht is an incident of the marital relationship; and although it 

must be determined in a later proceeding because it could not be adjudicated at 

the time of the marriage terudnation, still the support action should be looked 

upon as an incident of the marriage termination proceeding. 

2. The support right should not survive divorce if it does not do so 

under the laW of the wife's (obligee's) dcm1clle at the time of the divorce. 

This apparently is required by the full faith and credit clause vhen tbe wife is 
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the divorce plaintiff. It seems desirable even when the 1-Tife is the divorce 

defendant. 

3. The substance of the right to support should be determined by reference 

to the law of the obl.igor's danicUe. This is the lau under the reciprocal 

act in approx1mately 49 American jurisdictions--possibly more if eJJY ather 

courts follow Ohio's Supreme Court and hold the inconsistent original version 

unconstitutioml. Since the reciprocal act will be usable under this statute 

as an enforcement tool, this statute should be consistent lTi th the version of the 

reciprocal act that is in effect in the vast maJority of other states. beoter, 

there seems to be SOllIe merit in Justice Brandeis' position that South Carolina 

should not have the power to impose support duties on Georsia domicUiaries. 

Such lID assertion of extraterritorial power seems of especially doubtful. vaJ.idi't7 

when the obligor has never been subject to the jurisdiction of the stete assertiDg 

the power--as will otten be the ease where support riGhts are sousht to be enforce 

under the reciprocal act. 

This reccmnendation is nat inconsistent ,Tith reccsnrnendation" Ie. abcwe. 

Where the parties are in different states at the time of the divorce, the wife's 

right of support that survives under the law of her cnm state is the right to 

enforce the duty of support that the husband bas under the law of his state. 

At least this is the law in 49 American jurisdictions if she proceeds by ~ of 

the reciprocal act. Ii' she does not proceed under the reciprocal act, she will 

usuaJ.lJ have to go to the state 1-/here the huaband iG to o.rder to' secure pereonal. 

jurisdiction, and that state will apply its cnm law in order to detel'lline the 

nature of the wife's right. .£!:. Hiner v. Hiner. 153 Cal. 254 (1906)(nondom1 cilia:: 

wife 1JlB.y sue California husband for separate ma.1ntellllJlce in the Califot'nia courts 

under California law). 

* * * * * 
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It these recamnendations are acceptabl.e, a revision of Section Z[2 

desi~d to carry them out appears on yellow paper and. should be considered 

b,y the Commission. 

Section 273 has been redrafted in accordance with the COIIIIIission's instructions. 

Section 274 was approved at the July meeting. 

Section 275 

Action on this section was deferred pending a report on full faith and 

credit. See the discussion under Section 272, above. The Cama1ssion was 

concerned with adJudicating the end ot support rights lIhen the adJudication 

voul.d have the eff'ect of ending them everywhere. 

Section 276 was approved at the July meeting. 

Section 277 was approved at the July meeting. 

Respectfully submitted, 

Joseph B. Harvey 
Assistant Executive Secretary 
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EXHIBIT I 

§ 1. Choice of Law.-Duties of support applicable under this law 
(act] are those imposed or imposahle under the laws of any state where 
the obligor was present during the period for wruch support is SOIIght. 
The ohligor is presumed to have been present in the responding state 
durIng tbe period for which support is sought until oth~rwiS(; shown. 
As amended Sept. 1952. 

Sectiot:l. prior to awenc:fl:u.eDt of 1~2. 
l'rorld~ U !{lUOW5: "DuDe. of 1Im9port 
rhfu1'C.e~b}e undf-r thia law sr. those b:o~ 
~!!.ed Ot' impofli.ble undE"r the law. of allY' 
,ltutl! whue- the eJlfCtd &b-ltror W&8 preftllt 

d'tOriDl the period. for- which npport II: 
sought Of whtr~ the oblilet ... :sa preseDt 
whea tbe failnre to wpport ~mmen<*L 
a.t the electiOD of the obUr:ee." 

Commissioners' Note 

Section 7 wu amended by atriking tbe words "or where the ohlizee 
-was present when the failure to 8UPJl<>rt commenced, at the ele~ti"n of 
the oblig~N after the word "sought" and by adding the Jast sentenee. 
'l'he suggestion for this change came from Dean Edward S. Stimson of 
the Law School of the 'Uni"ersity of Idaho_ It was hased upon CutnmOD­
wealth v. Acker, IS7 Mass. 91. 8S N.E. 312 (1908) as analyud in Stim:ion, 
"Simplifying t.he Conflict of Laws" in 36 A.:a.A.J OIU'. 1003, 1005, December 
1950. Deflu Stimson was in entire accord with the ~rst part of &clion 
'1 a. it stands and therefore insisted that the obl!gee has no abaoluu risht 
to cboo.~ an alternative appli(able law, but only a presumptin right to 
have her ~wn law applied until it is shown that the obligor was in uother 
.state, in which Case the law of that other .tate would be applied auto­
maticai17 under the principle stated in the firl!t part of Section 7. Thia 
-change brings Sed;,;:\ '1 into aecard with the original intention d the 
{;on!eJ:1:nce Commitlee. 'The Jast part of Section '1 as originally MOPW 
was dr,_ftad to take care (,f the situation wh~re the wife did not. know 
the 'wbeteabouts of her husband. It ........ n~"er intended that all. should 
'have an absolute right to cboese the applio.abJe law a. W inwrest might 
-dictale. 

Arile1l~, specifie« ".Act"'" instead of 
<q, ... ". - A.RS- t 12-161>7. 

-c..uf.-.rnia. Seetion cOliformlS to. ~ut OJ! 
.ori&iol-.9:! i>6:'tiOD, as. 15:f!';. out in bistQri .... .ai 
..note. above. "",,",,"t',: .A.J.~.D.Codf:' Ci~,Proe. § 
16'ro, 

COi~rado. In tut Qf sect!® fl'rio-r to 
1952 smcndmUlt ha a~t out in bitltGrieal 
1l(jU; ahore, insem. "oX' wheN! d'e obligee 
11 wnere th~ f.illu«!: to !1:;IlP{ffirt e<:JDtiD"DfIIB.", 
·(oil.o~ "eomwenced.- C.R.S. 'Wt 43-
~ 

lld.~rlL SUMtitttte& .... ehapter" ~l' 
40 ... ". l~ ))cl.C.11l2O. 

Flurida. Sp~·cifie" "n<';:'" inHead of ·'1aw~. 
F .S.A. f !lS.08J. 

l:li;~u); •• f3p~·dfi.f.S "A...c.'· itl,sU'.:ilu «.1 ·'laW'. 
and '='llbstitull'':; "r(,ci'pot:if~ntn foy "ob};g-ur" 
itt b~,tb imH~m<':l':s, S.H~A.. en. 68, 151:.2· 

Maryla1fd. Sed~OD !'eada as follows ~ 
~'Dod('!ii d' ~'t1)r<tT"': t'iJhrCC3ble nnd1i<:r tM~ 
A.mde ~re lb{;or. imr·~.',ed or irupn!lahl~ 
unMr the lal'l'SO of ~farJ~!lDd "POD the al· 
"k-glt'd ... bligot.t d ... ring th~ peri""l f'O,.. ,.t;ch 

:;.uppon it;. ~'Q&:ht. "" ('"..odp ltt.5l,. .r.~ S9C 
1'/'. 
Ml&laeh~utb. In tui: ()f ori~l sec­

tion sbown in wto:rie'!!.l llc.te .oo\"'e. o!lUt& . 
"at Uu: eleetion of tllt ol~ee". G:.L.('.l'er. 
J':d.) "- :tIM, I " 

Miui,slppi. Sl!ctiorI eoafoT'!la! t(I text 
-of ori;intl e.eeti.o~ .u ~t (PDt in J..J.t:torieil 
Dote" ~boT"-e. Code lit2. t 4S6-(t1. 

Notv.ua. Sedian o.:.ofo'ullJ tl text of 
oridnal ,a.eeticm as shown h:!. ~toried 1)Ote' 
....... NAB. 13OJ)9C). 

Now J.t"UJ'4 1A.,.... l~ e. ~. I 2. 
'Imdlded &eeticm to c.:.])J-ora to th~ lee· . 
ticm 9.lJ f;l:D:te-tl.ded in 1952. N...l.s.A... 2A:+­
.3iJ.7. 

NGrf.h, Caron'JIa. lnsertli "or U7 ~ 
of ':.h-e :..e.riod'· follo.lriDg ~·dnT.int the pe­
riod". G ,8. f IIU.-l!. 

North Oakl)ta. Subs:titttte.s ~se:n1o::ot .... !:.Je"" 
to,. '~:IPI,1ieabie'''' .nd ~:ptci.ft!s .'1&...... w­
ate.ad Ctf "act". l\"'DRC 1953 SDw.. 14-
l2O'I. 
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Ohio. WWS 1~. p.. 500, FI(}t'~titmt8 
"eDfo~lul!! in ~(. ..... ;rdahce l'I'ith i!f!ctlonn 
811:').01 to 3"'..J5.2'2:. inclush-o,l-, or r b~; R..e­
viliN Code'" fc.r ... .e:rJplicahle u.n.der th ... }bW 

("")." R.o. 5 31ll'i.OO. 

OkhlboQlla_ S()f:ci:6e-a .... .A ... ::'"' ~te\td of 
~1)'t"lr" ~ 12 01:;:l.SUWl. f If.,())$. 

South Carl)Una, S.1~es "ad" inawd 
fIl '·1 ..... " Cod. 1902, t.20-341;. 

i:f.:xn. Law:<: 1951.. c.. 371. JI. 64i. J 7 .. 
:-fuc ... "j)ut llhrlH !Iot)t iDclnd~ ali1noJay for a 
feormu "\,.%r·· to fut 01 original IR"Ction. 
bd (Jllt in bistoric-nllllote abon~ Venou' .. 
_-\nn.Cir.St. nrt. 2328b--3. ~ 1 ... 

Notes 01' Dlt!cbdllD:l 

J"f'i~ictioft '2 
Law governi.... 1 
PNSN:ft" In l"t!&poftCJir'll at.k 2 

,. La... gaVenHlIII 

'When complaint ...-,us: -tilrd hy wife m 
Kt:Jl'tuclf.y '(ll)(}er KRS 401.016- et seq., .. 
iDitiatinlt state, and was certified awl! 
trn:D!iierred to New Jersey onder N.J.S.A: 
2A :4-30.1 et: I'~ .• and bush.::m.d WfU pr",~ent 
at all times ill: Xew JUbe~'. it lL"aEi tbe New 
.1nsey law wh.ir.h \l'"3:g applicable on .q:Jes~ 
tioD. of .80PPCtTt for ehildreo. Daly v. Daly. 
1900. 128 A.l!d 3, 21 1'1; . r$. 

T'l:I-e duty of ~ppnrt enfr.re>eable Wtder 
~.J.S.A:.2'& :+-""W.l et seq .• is that impO-sed 
or imposabJe by law of ~ew J~nJ.e7. Dru~' 
1'. D.l.lY. 1900~ W A.2d 5l0~ 39 N.J.Snper. 
111, afti.l'med 123 A.2d 3,21 N.J. 599. 

Where 8.(:ticu for .&opport of child was 
:fil.ed m California L'QtJrt,. whieh eertweU 
<."BI1e to Oklahoma district conn under 
Uniform. Reciproea.l Enfore@ment af SU:o)l~ 
POrt Act, l!! a.s.SoPI'. f le<lO.2l., ,"'as" 

;tLpplic:lbIe and ","ould be enfol"{~t1l. GJ"t:$ 
V. 0 ..... 01:1.1957. 309 P.2ii ?l6. 

WkD.e tb(l purpose of the la.53 Floria. 
U:niform Support ot Depe-rtdenta La..,. .. 'at 
to Bfetlff< 1ro~pcn lot u~eJK'ndent 'WiTet 
ru:l.d -cnildnonn vnly~ FoRA. , 88.611 et .seq . 
.... na~t::!d rr, 19.5,5. appUe~ to .uny p.t)tgm .. 1!! to 
'U"hoI'!l a Guty c4 sIlIIJ'!att,.. is owof'(L and 
jUdgmeat of dislJJ}t. ... al nno""r 1ft').? Act '1\'.1$-

1I0t. ret:; jud5~itil. ('1.1 i1roc{:·~d.ill's !.orout:bt 
uDder- 19.:t5 A<:t. ThnmJl~oD 't'. Tbomp$CtJl,. 
~"l:t.l9.i1. re 8o.'2d 90. 

"2.. Jarisd~etiof'!' 

:X • .l.S ... \.. ~.\ :.J.-.3(}.1 ~t !;ei} •• hi. n.nt t'I!~ 
rrtTW.ed to proc(,t:'dingfJ ~,;;ailll:.t an :t:bsr..,od· 

int hlllib~lJld or father .... ho haa 1kd State .. 
m:;,d. );twv J t":rtley court bas jurildiction 
'\{'"bere hasb.1nd or father u.: preleIlt bl 
State and ebilcre1l 01' wife a!'2 Pl'eIeDt in 
8t1QtU(>r atate .:md father hu duty to' eup­
pot..:. D.ll.l:; 'It. Daly, lmi6, 1:20 A.2il ill). 
39 X..J.Sop ... n;. amrmed 128 A.2d 3. 2l. 
~.l". 009. 

'ltb{"fC! action 10r &llppott of If!bild was 
:filed ill, CalifO!DL:l eonrt ... hlci.t eertmN' 
ease to' O't.lanMull distl'"iet C()ort,. aud. Iitllli· 
l!~ons and -tGlt:.j)imnt were sen'e-' OD bt.ber. 
Oid:t-homa ~wrt bad juriSdil!tiOD of mattf:1:"" 
undEr 12 O.S.sUpt1. f 1600.1 -tt 1ft"Q._ Gr.;,.m 
Y. Gf ..... (lld.191J7, S09 P.2iI 276. 

Whe-r~ '\rife- had cbt.ained dh'o:rt'e .m 
Volo~;.:l Co;wty. Florida,. but later bPe:rme 
:l Tcu-dE'"nt of C ool'lect:icot and broogJtt 
llJ'OCCl';'i.:Qes lltlder Co..nne-cti<'ut law and 
F .$ . ..!. ~ 8'3:.1:111 et seq., vh.kh by its terms 
was desi6-ned to prOl'ide a l'f!m'E'liy ... .x:.tirel;r 
sep.;\I":Jte tr<ttQ 8M iDdepende1lt of lUI:>' 
rem'l"dy existing c.mdi!t' Or}l~i" applieable­
proriswne of ta.",'. the Circuit Conn ,,! 
DQ\"w C01l-lttsl the place d. ex·hWliband's 
r{'oSidence had ju:ritroietict.: (Jf the PI'()C(lOO~ 
ings ar.d e<"lllJ ellf\lol"~ the duty of sopy..l't 
Mcr~ ia we cinf):rcc pr~ b!, oil. 

slst<.:r NUllty. ThorA:ptIoa,.~ 'l"hmnpMl'-7 
Fla.1Jlli7. 113 So.2d 00. 

s.. Pre$eQe~ hl rHlHladiAl; $tate 
The duti,'" d S\!11YX-·ft under !\.l.S.1... 

23. ~~,·-20.1 ;;!t r.:eq" ::J:rP.: thQS.t!; impf.$l'>c1 or 
jmvo~~lole UW,', tb· 1~"TI d tl;p'! !';::J'te­
.. her-e d.e O)t.O,l:'(Jt w'-u;. l,ruetlt dllriIlg tM 
periw f(::" Tdl:ch f,'"P:H);:-t. is ~Qughr, and t'h ..... 
pr-.et.<:umpd.on lllaei'~ on him the bnrdtll of 
going forward ",,1tb p..-oul ~t he "";ilS "O(o!: 

p,e-sent in ~hoP. rcs.(Kl-nding _~bte dur-u,.g' 
8u~h INrtoo. 0 .... 1' v. D.'ll.f~ 19:16, J..23. .A.2d 
3. 21 X..J~ mID. 
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Heme 65-72 EXHlBlT II 

§ 272. WIleD!lght to support te~ted by ex parte divorce 

272. 'rbe duty of QIle spouse to support the other is tendnated. 

by an ex parte divorce it: 

Ca) t1nder the law of the obligee's dClJlieile at the time ot the 

divorce, the obligee's right to support, it any, is tendnated by 

the ex parte divorce; 

(b) Under the law of the obligor's domicile at the time of the 

divorce, the obligor could not be ordered to provide for either the 

presant or tuture support ot the obligee in a divorce action, se,parate 

maintenance action, or any other action to obtain such support; 

(c) '!he obligee unjustifiably abandoned the obligor and has 

not otfered to return prior to the divorce; or 

td) ~ obl1eee is Uv1-na: separate from ·tbe obliGor at the time 

ot the divorce pursuant to an asreement tbat does not provide for 
. . . 

Gupport to the obligee. 

COIIIIIIIIt. Section 272 states the conditions 1mder which a spouse's 

right to support is tendnated by an ex parte divorce. 

Subdivision Ca) apparently states the existing law as indicated in 

Hudeon V. HudSon, 52 Cel.2d 735, 740, 344 P.24 295 (1959). 

Subdivision (b) provides that there iB no right to support follovins 

an ex parte divorce if the obligor spouse could not have been held liable 

under the law of his domicile for the Obligee's support if sued personally 

at the time of the divorce. 

For example, 1mder CalifOrnia law, a husband abandoned by his wife iB 

not liable for her support until she otters to return, unless she was justified 

by hiB misconduct in abandoning him. CIVIL CODE § 175. Similarly, a wife 

iB not required to support her husband, even though he is in need. of support, 

-1-



if he bas deserted her. CIVIL CODE § 176. A husband is not liable for his 

vife's support when they are living separately pursuant to an agleement that 

does not provide for her support. CIVIL CODE § 175. All obligor spoWle 

may not be required to support the other if the obligor is granted a divorce 

on the ground of the obligee's aarltal misconduct and the obligee fails to 

show that the obligor is also gullty of aarttal misconduct. HapI' v. Hapr, 

199 Cal. /q)p .2d 259, 18 Cal. ~tr. 695 (1962). Cf., SUveto v. Salvete. 195 

Cal. App.24 869. 16 Cal. ~tr. 263 (1961). And if both spouses are suilty 

of aarital misconduct, a California court considers the equitable doctrine of 

"clean hands" in detennining whether a claim for support may be enforced. 

De Burgh v. De Burgh. 39 Cal.2d 858, 250 P.2d 598 (1952); Taylor v. Taylor. 

197 Cal. /qIp.2d 781. 17 cal. ~tr. 512 (1961). 

tJn4er Section 272, if at the time ot the ex parte divorce the obligor 

SPOUBe resided in California and could have successfully resisted a claim 

for support on any of the above grounds or upon any other ground that would 

be recognized under Calitornia law. the ex parte divorce terminates any furtber 

duty of support. But if the obligor spouse hed no defense under California 

law to a claim for aupport at the time of the ex parte divorce, the duty of 

support would continue under Section 271 and would be enforceable in an 

appropriate action thereafter. But sea Section 273 and the Ccmnent thereto. 

If the obligor spouse resided in another state at the time ot tbe ex 

parte divorce. Section 272 would require a a:lm1lar application of that 

state I a lawa to determine whether the obligor could have been held liable 

for the obligee'a support. 

Subdivisions (c) and (dl make certain defenses that would be applicable 

under California law to an action tor support during marriage applicable to 

an action for aupport following an ex parte divorce. See CIVIL CODE §§ 175. 176. 

-2-
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#51 
TENTATIVE RECOlfilNDATION 

of' the 

CALD'ORlfIA LAW REVISION CCJW.!ISSION 

relating to 

THE RmHT OF A.FlmMER SPOUSE" oro·~ AN ~N"FOR S~RT AFTER 

A1rBXPAl'l~~.· •. 

,~, 

. -,' " . -,.' "- -. : ,- - ,.,:--:,- "<':--", -, -,~' ".~. -_.,,--- -~ , 
In 1953. theCa1ifol'l'l;l;e. Sup~~b;rt he14jn~ Y. ~, I/O Ca1.2d 

516, 254p.2d ;28 {t953), tQat aforlaet';r1fe WbO/1E!lJ!i!l't~ ,,*,iltel'lll1n.ated . - '- - - . . .- - -, - - . - -"~ - - " -:- -', -' -.' , 

by a divorcegr@tedbye, Conrie~ti~ court that d1a~tbaVe perllQlIal. 
."~ . 

jurlBdtction ovether hUab8n4 co~dtlOt.Ub~nt1y' 1Iia1i:tta-1n«IJ. action ... - .. . - ~ - - -

for support against her f~b)l~ inCalit-9~a~. the court.l'§t6soned 

that, intblt a"~~ceof a va~id lii~ ."~". in adj,vq1'Ce .. act~QJt •. t)le right 
.-. . . 

to suppOrt under California ia.,lSdepe'ndentupOIi theexi8t~nce()fa IQllr~. 

Hence, the divorce j~t tlu!tterminated tlleJDarrlage al.so tel'lllina.ted 

the wife's right to support t"tWa8, dependent thereon.' 

The C81.·:Ii'orniaLaw l.levis:1Qn C~ltIIi()I1 lIu;;henautborl~ to study the 
, '. .;-, 

sh?uld be revised. The Comm18siQi1:e;"I\Oed itsatl!dtlbut:~fo:re. Ilompletlon 

of the COIIIIII1ssion' s ~rk, the SUprt!li!fl C.cnu't declde.d~pnv;JtUd!JQn. 52 

Cal.2d 735. 344 1'.2d 295 (1959); whiCl\ ovetrulad thE1!deciiibnintl:t~ v. 

Dimon. 

1. IiI WltJ;i8lnsv. lioi't/i Cai'Q~ .. ~'i<t1~\l.g87 (19!:i2) ,the United States 
Supreme .CoUrt held thlit aeoui;-tofone state lDA1Va11-dly~ta 
divorce to a dOl!l1cll:i.ary of that state despite the lli.ck of perscmal 
jurisdiction over the defendant, and the United states Cons~itution 
requires other states to give full faith and credit to the di'1701~ce 
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Hudson v. Hudson involved a wife who had commenced a divorce action 

against her husband in California. l~ile the action was pending, the 

husband obtained a decree of divorce from an Idaho court that did not have 

personal jurisdiction over the wife. The Supreme Court held that notwith­

standing the Idaho decree thewif'e could llI9.intain her california action as an 

action merely for suppoi't instead of aliiulaction for divorce and sUJiport. 
. . 

ThelJ],ldSon decision haB reIilediea atlea!JtsOllle of the problems created 

bytbe J)imQn decision. The United. States. Sup~ COIU't haB also suppUed 

the answers to sGme ~t the pr;lb1ems pri!sented 1:ll' the '~. deciSion. Bee 

Vanderbilt v. vanae;rbilil. 354 U.S. 1U6 (19.57). These (llljles seeJli to haVe 

settled the tpllowiEl8lD&tterll: 

1. A llivorce j~ntl!lriultedl:iy a, coort wiitho\lt-pertlonal jlU'isdiction . . .,- -..- -' -. .' -. 
. ,': . 

oV'el' the wife c&m1ot cutoft'wtlateVllr rii!ht toBupport the "Wife has !$dar .the 

lawoi her damiClle.VendeAAtv'V@l¥tbllt.,3~ U~S. 416 (1951). 

2. 'Whethi!rth~ rightM"a wife t~ s'!-~ortll'Ut'"i;~s tbe termination of 

the marital status by eXpal'i;e divorce de:PelJd$OD the. la'll of the wife 's 

domicile at the time of the. divorce.1!l.l!1sQJ:l v • Hl.!!lson,52 Cai.2d 735. 344 P.2d 

295(1959) • 

3. Under California law, a wife's right to aupportsurvi veS ~. ex 

parte divorce o1:ltainedby the husband. RudsClrl .v. l£l1d4on, 52. Ca1.2d 7>5, 344 

P.2d 295 (1959). 

Desp;.tethese cases, several pl'Qblemsrema.:1n. 

~,therefs no \dear holding that'a wife's right of support under 

California law surviveS an ex parte .divorce obtai~d by her. The Dilnon 

case held that a Wiferel.inqui~hes her right to s~oI't by seeking the 

divorce. Because the D:l.!non case was overruled in the H\ldson case, it may 
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be inferred'that this holding is no longer the law in California; but neither 

the Hudson case nor any subsequent appellate case has had occasion to so hold 

because none has involved a former wife ,seeking support after an ex patte 

divorce where she had been the divorce plaintiff. 

Second, even if it is assUlDed that a wife l s right of IiUPPOrt UDder 

Califo~ia la'lf survives an ex parte divorce obta:i..lled by her all a general rule. 

it is uncertain Whether bel' right to su,pport ,survives lIuch a divo:tee in a 

case Where ahe could haVe obtained Personaljurisdictionoverherhuebsnd 

in the divorce actionb11t faU,ed to do so. It is at least arguable that 

she should be pJ'OOibitedfrtJlll "spUttitlgj'her cause 61' action Snd seelrlng 

support in a separate proceedl,;ilg when au. Df the issues 'between the parties 
" < - •• 

miSht have 'been settled in tbe divorce p!'Ocieed;!..ng • . 

Thir4. 1t 1s not clear from, the Hu4Bo~4ecillion what f'onn of a(!tion --. .-. -.' .. 

should be brought to enforce the continuing duty of suppOrt. 'l'heproblem was 

not present in the Hudson Clase, far tilere a d1vOl'Ce action had already' been 

cOIIlIIlElnced and prGYidedthevenic1e ,tor aWarding su~ort; But isis uncertain 
, ' , 

whether grounds for divorcel!iJist be shown as a cenditionfor obtaining such 

relief. See, !:J,.:.,webei-v.SWiot>~. 5a Cal-2d /jQ3. 2 Cal. RPtJ'. 9, 
_. -', _. _.. ,. , ': - , ',-, 

348 P.2d 572 (l960).wIWreth~former wife bro~t a divorce actiol'lto obtain 

support despite thE! 0.11801\1t1.o:l;' ot tbe=-rriage by ex parte diVOrce nearly 

three ~ars before. 

Fourth, the groundsllponwhi'l;lh.an action ,tor support folloWing an ex 

parte divorce may becontest~d#e.ot cl.:eaT.'lbe~iSsetlting opinion in the 
," '2 

overruled D:im.on case suggestedtliat the h\lsban(l.'may contest the merits of 
~ -. - -- - -

the divorce, not fortbe pur.pose of settingitallidEl. but for the purpose of 

2. For convenience of reference 
used to ref.erto 
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defeating the ciaim for support;· however, there is no clear authority to . 

that effect~ Moreover, the l.8.w to be a;pp1ied in d~te:rm:ining whether there 

is a defewie to a cla1mforsupport is uncertain. 

Fifth, duringa.marii.agfi. a husband ~bring a div(lXCeacpion and, if 

personal jurisd1 ct ion is iIlteu:red pverthewife,.be •. fi.eed fram any ft\rther 

duty to support .the wife. Under existing Californiij. law, a court with jur­

isdiction over both partieslD8y IkIt· order a husDand. to support his wife 
. . 

wen the husband bawartied. a divorced no divorce or separate maintenance 
. . 

deereeis awarded to the wife at the .8aIIle tUre~ _r. v.l!4ger, 199 Cal. 
, , 

App.2d 259, 18 Cal. 1q)tr. 69S (1962). Following thEdemtnationof a marriage 

by an ex parte .divorCe, however, a husband no lOnger hair. an· action for 

divorce available to tel'lllinate the. dUty of support. , Hence , SQlllE! other form 

of action is needed so that theposslbilltY,ofbeingrequired to'support the 

wife can be ended before the wit~11Ie$ necessary t1!'establishth!;l husband's 

defense to such an actiGnhl:lY5. diseppeared.' 

REC~T;J;Ol1" 

To resolve these problems, the Law Revillian·CCiIDQI1ss1on recaliDlends the 

enactment of legiSlation .e:inb04Y:ing the followingprlneiples! 

1. The right of a ·fol'l!ler spGUBetoSllPPOl't.· .following adi vorcetlec.reed 

by a court wiol1 had.jur~sdictiol::t to te1'lllinatei~~t'riage, bUt did not have 

personaljuriBdictionover 1;ne Qf~t SPOt\~ {~ferredto ~~inafter as 

"ex parte divoroe")ehoutdbema4Ei statutory so ~t the nature and limits of 

the right can be settled without awaiting, the ' fIUIIlet'ous . appeals necessary to .. ' , . 

( provide the courts wtthOpportunit!esto do so. 
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2. A former spouse should have a right to obtain support following an 

ex parte divorce whether the person seeking Sl~ort was the plaintiff' or 

the defendant in the divorce action. If the husband waS the divorce plaintiff', 

the divorce judgment should not aff'ect the wife's right tos~port, for the 

wife was not before the court and had no opportllllity to litigate the qu.estion. 

Neither should the right to ~ort be affected if the wife was the divorce 

plaintii'f •. No desirable public policyi.!l served by fQreing a wife who needs 

support to maintain a relationtlnip that is a .. llIiU'rlage inflame onlY as the 

price of retaining be:rright to Support frcma h~~ Whocl!t!nOtbe served 

personally in the state of llerdomieile. 

3. The right 1;0 sUpport I!hol.illlnotbe affet!ted by an ex parte divorce 

Where the wife was the divorce plaill1;iffan!lcoUld. have secured personal 
~ - - . ~ 

( jurisdiction over the husband but failedtodoso.·~·b8.r a claim for 

support on such a grolUld would l-eqllire the. c0Ul'tin the 4te:r support action 

to determine whether the plaintiff .J.tnew. or witb reasonable dilig$ce could 

have determined the defendant· s ,whereabqutl! at the' time of the dl V()rce action, 

had reason to believe .that the defendant would remain there 'IUltil service 

could be made, and could reasonably have procured service upon him at that 

);lace. It is lUldesirable to create a technical aefense, not going; to the 

merits of the. support right, thatrel!'ts onsucl1 an uncertai.n factualbsse 

and involves such difficUlt problems Of'lltQOf •. Of ooUr8e.; a sub'sequent 

action fOr support s1:lould PeblJl'red,:if the ca!lBeof aet~ c()Uld have been 
'. "." . "-.' -

asserted in a preVious ~tiari.reboth oethe 1ttt;ereeted partleswere 

personelly before the court. Such a determinati~ maybe made by looking at 

the record of the preVious action. But the subsequent support action should 

C not be barred When the defendant vall not actually before the court in the 

divorce action. 
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4. There should be no right to support following an ex parte divorce 

if the former husband could have defeated a claim for support in any divorce 

or separate maintenance action that might have been brought against him 

under the law of this state at the time of the divorce. 

Requiring the application of California law to determine the defenses 

to a post-divorce . claim fo:rsupportel:bninates neediess complexity in the 

statute as well as the need for tri~ judges to ma.k:e eJi:tensivesearcnes to 

find remqi;e detai,lsin the law of other states, As mOst of the cases arising 

in the CalifOrnia couTts will involve! Caii.:toni'iaEeilidents, the California 

law would he the applicable law in lIIOst cases eVen if a complex rule based 

on tbe dOmicile, residence. or presence of the parties were ad3pted. g., 

Hinf!E Vi Hiner, 153 Cal. 254, 94 Pac. l.044(1908)(nonresidel}.t wife may sue 

Californiabusband for separate maintenance under California law). And in the 

few c.ases that might ari_under a IIlOrecOlliplex rule involving application of 

another !!tate's laws,· thestfbstanti'ie law to be applied would rarely vary . .' " - " - '. . 

substantially frGlll CalifOrnia law; for the law of support, at lease inaofar as 

it pertains to busbands E\iId. Wives, does. not VS:ry greatly from state to state. 

5. The rigbt to support, when l\Qt term1ttatedby an ex parte divorce, 

should he terminated ·thereafteruilder SOIne. circ\llllStanees. If the wife 

remarries, there should be no furtber right to look to the original husband 

for support thereafter. In aiidition, since an action for support looks to the 

equity side· of the court for ·relief, any other conduct on the part of the wife 

Buch that it would he ineCj.uitable to require the ~sband to prOVide further 

support should be sufficient to terminate the .support obligation. 

6. It shouid be made clear .that an action to enforce support rights that 

I 
" continue after an ex parte divorce may be brought under either the Uniform 
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Civil Liability for Support Act (CIVIL CODE §§ 241-254) or the Uniform 

Reciprocal Enforcement of Support Act (CODE CIV. PROC. §§ 1650-1692). It 

should not be necessary to proceed under the statutes governing the award of 

support in divorce or separate maintenance actions. 

7. II former husband should be gr.nted the right to bring an action after 

an eJ!; parte di orce to obta1nan adjudication t~t his duty to support his 

former wife has ended, 

8. In any action in which the cl;lUrt might adjudge that the right to 

support after ex parte <livorl!e ~s been terminated,service ontbecivil 

legal officer of the c:nmty Where the wife resides should be require<l before 

the court has jurisdiction to rellder a judgment.. '!'his will preclude the 

granting of a Judgment te~~ting the duty tosllJIPPrt in 8. friendly suit 

designed primarily to shift the busbd's suppOrt1;lurden to the local tax 

rolls. 



PROPOSED IEGISIATION 

Tbe Commission's recommendations would be effectuated bW enactment of 

the following measure: 

Ar:1 act to &dd Title 4 (commencing with Section 270) to Part 3 of Division 1 

of the Civil Code, relating to li!lobllityaild rights to support. 

'rhe peopl.~ of the State ot' california do eIl!lct as foUOII'S: 

SECTION 1. Title 4 (COlDmencing With Section 270) is added to 

P&rt 3 of DiviIJion 1 of the Civil Code, to read: 

TITU: 4. suPPORT FOU.OWm EX PAR'l'B DIVORCE 

§21o~ DefinitiOns 

270'. As used in this title:: 

(a) "Ex parte cUvorce" means a Judgment, recognized in this 

state as hav1n:@: terminated the marital status of the parties, which was 

rendered bW a court that did not haire personal jurisdiction over the 

defendant spouse. 

(b) "Obligor" means & person who owes or is claimed to owe a 

duty of support to his spouse or former spouse. 

(c) "Obl1gee" means a person to whoia. a duty of support by his 

spouse or former spouse is owed or "18 claimed to 'be owed. 

COIIIIient. "Ex parte divorce" is defined here to "permit comren!e:ot re1'~ 

in the reme.iilder of the title. The def1n1t;f.oD ~stbat the divorce be 

effective to te:i'minate the lliarriege. Hence, a divorce judgment made bW a 

court without JurisdictiOn to tenllillate the marriage is not an "ex parte 

divorce" within the me"lli1ng of this title. A spouse wishing to Obtain 

s~rt after such a divorce can Bue for divorce or separate maintenance 

inasmuch as the marriage still exists. 
-8-



( 

( 

lbe definitions or "obligor" and "obligee" are based on s1JP11ar 

definitions tbat appear in the Unifonn C1vU LiabU1ty for Support Aet 

(see ClVIL CODE § 241) and the Unifol1ll Rec1prooalEntorceiDent or SIlpport 

Aet (eee OODE en. PROO. i 1653). 



( 

( 

§ 271. R1.ght to support. foUow1ll6 ex parte divor<:e 

271. !!be duty of one spouse to support the other is not 

terminated by or after an elt po.rte d1vorce .eptuPl'OV1ded 

ill. Sections 272· ano. 273. 

/'Jf!!!e!p1t •. Sect10n271 .. tattta .~. ejd,$ti"" •. ~ tbe···~ of a 

8JIOUH tQ support frOIa· the other epee i8.JiBtW.i.~~·~ aJJ ~.:i!U'te 

divorce. See BldB9!l"{.cJ!t1$$' 52' Ci1.l..2d 135;·~ l?2d~ (1959). 

L1m;I:tat:lOlllS .onthe l'1SbttO~ fOUQw~ ~ .. ~ t11vorce U'estated 

:l.J)Sect:lql18 'ifl2aDCi. 273,. 



§ 272. When right to sup;port terminated by ex parte divorce 

272. The duty of one spcuse to support the other is terminated by 

an ex parte divorce if at the time of the divorce the obligee would 

not have been entitled to obtain support from the obligor in a divorce 

or separate maintenance action brought under the laws of this state. 

Comment. Under California law, there are several defenses to a claim for 

support made by one spouse against the other. A husband abandoned by his wife 

is not liable for her support until she offers to return, unless she was justi-

fied by. his misconduct in abandoning him. CIVIL CODE § 175. Similarly, a wife 

is not required to support her husband, even though he is in need of support, 

if' he has deserted her. CIVIL CODE § 176. A husband is not liable for his 

wife's support when they are living separately pursuant to an agreement that 

does not provide for her support. CIVIL CODE § 175. lin obligor spouse may 

not be required to support the other if the obligor is granted a divorce OD 

the ground of the obligee'S marital misconduct and the obligee fails to show 

that the obligor is also guilty of marital misconduct. Hager v. Hager, 199 

cal. App.2d 259, 18 Cal. Rptr. 695 (1962). .£!:" Salvato v. Salvato, 195 

Cal. App.2d 869, 16 cal. Rptr. 263 (1961). And if both spouses are gull ty 

of marital misconduct, a California court considers the equitable doctrine 

of "clean hands" in determining whether a claim for support may be enforced. 

De Burgh v. De Burgh, 39 cal.2d 858, 250 P.2d 598 (1952); Taylor v. Taylc~i 

197 Cal. App.2d VBl, 17 Cal. Rptr. 512 (1961). 

Under Section 272, if at the time of the ex parte divorce the obligor 

spouse could have successfully resisted a claim for support on any of the 

ahove grounds or upon any other ground that would be recognized under 

California law, the ex parte divorce terminates any further duty of support. 

If the obligor spouse had no defense under california law to a claim for 
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support at the time ot the ex parte divorce, the duty ot support continues 

under Section 271 and may be enforced in an appropriate action thereafter. 

But see Section 273 and the ~nt thereto. 

The d1ssent1llg opi!l1on :tn~'t. ~, 40 cal.:2d 516, 526, 25~ P.2d 5i!8 

(1953),8Ug&eSts tlIat theC01lSt:ttUlIi~~:requ1J'elDent of full faith and 

credit torb:tils this state ~ i-ecogtnz1agan Obl:tgee's riabt ot l/Upport . . 
after an ex pane divorce it· the q,bl.·.·iSe.· ... e 'll&sth$ divorce pJ.aiuti1T. _ UDder • .. . 

the J.aw ot the state 8:mli1dll6~ iU~ tberleJ1tot 8tipp<n't doea not 
. -

another detense to apcas1;-dtvoioee .. ~l,m-. tor ~ in a4dition to thotIe 

mentioned in Seat:tOllll272 l!IDile'('3,. 

TbedisBellt1ng opiili¢'l :Ult,he~case also asserted that it tlie 

obligor obtaibad the, ex parte di ~ aDd under the law ot the O})l~' s 
. . . 

danicUe thel'isht to SupJlOl't ,..loit.when thel!lll.trlajJe statua terminated, 

the obligee c~dnot, by¢Sl'''tizigtQ~otlier~,~Vi-ve the right that . - - : - . - - . - ., . 

bad expired. 40 Ct.l.~ at$llO:';~4l.~~as the' Dimon 4tcill1on1l8.8 

overruled in an opW-01l. wri1i~O:bytb,ebthOrofthe· ~ ilta.ent (Ji\l48On 

v. Hudson, 52 Cal.2d'735,344 1'.2d 295(1959» ,this&ll8el'ti01l..in the 

dissent maY nc»rrepreBellt t1lj!lawin Cllitamia. It so, Section 272 modifies 

the l8.w by pr~iditl@: a fomer ·'lPdUBa with a· t':i8ht ot support regardless of 

whet1lj!r such r1sht ·was lost ~r the luotsalle o'l;her state .1Iben the 

IDIlrriage statustel'lidnateil •. 

..... 'r>!t~~~t.~~~fi'~_i"'_$": ,?:\'!~Y~'~j:ii~:,,~'~ 
".;-~:~;.:~~~\~:"}.;.;:-~:'- /-" 
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§ 273. When rigqt to support termi~ted followiDg ex .parte divorce 

273. The duty of one spouse to support the other, when not 

terminated by an ex parte divorce, is term1.Dated thereafter ifi 

(a) The obligee remarries; or 

(b) It wu,l.d be ineq:u.i~ble to require the obligor to 

furnish support to the obligee. 

!XJ!!I!lffit. Section 272prescribea eonditiOnEl under which the right Of a 

s.pouse to support iB~rminlI.ted at_ time of an .. parte diVOl'ce. Section 

273 prescribes tbeCOIldit16ba ~er 1fb1oo 1tle rigtlt of a IJpIIIlIM! to support 

is tel'lDiDated at a later tillle. 

SUbdivision (a) is self.eXplBiiatory. Subdivil!iOn (b) ill 1neluded in 

reeognition that the dutt to $ppOrti&entQr6ed by the eQ.Uity. lIide ~ the 

court. GastOil v. Gu\;on, U4 Ca1.54t, 46 'Pac. 609 (l896h GpAand v; 

G8UailQ,. 38 Cal •. 265 {1669,).. ef~ ···j)e·.Uih v •. l)e. BUrgh! 39, Cal.2d858, 250 

P; 2d 598 (1952).. Renee,the 411ty -- ~uJ.d not be eDtoZ'ced -when. it woUld ~ 
ineqllitable to dos.O •.. -The cire1llllB~o$s III!derWhieh it. IJIight' be -~~tabJ.e 
to enforce the duty to aupporl will vary frCQll case to ca.se;-aDd...:the .statute 
wo1lld unduly confi.ne tile courtaif it attempted tQ atate in detail what 
inequity is contemplated. 

Illustrative ()f tbe~ensea tIlat are II.vaUable .~r subdivision (b} 111 

the equitable defeDSe of .. 1&... Al,thoUsb llO iltatute Of lUd.tatlona 1'W18 on 

the duty of auwort (~dut1il! a_cO.rt~ng ~), a court mlsht deem :I. t 
. -

inequitable to enforQelJUotia cbityu,;ex' a_:pe#ocl~ elAq)8eCl wi.thout 

IUI¥ assertion of a clam tor- support. Silnilarly. acourt 

might deem it inequitable to Iiphold a clalll tor IIUPPOrt by a tomer Wife 

who lives with a DBnwitbout ~ biDI..1n omr to avo1d-thedefense 

provided in subdivision (a). 



§ 274. Action to enforce duty to support 

274. The duty of support following an ex parte divorce may be 

enforced in an action brought under the provisions of Title 3 (com­

mencing with Section 241) of this part or Title lOa (commencing 

with Section 1650) of Part 3 of the Oode of Civil Procedure. 

Oomnent; Section 274 clarifies the nature of the action to be used 

to enforce the duty to support following an ex parte divorce. It provides 

that an action for such support may be maintained under either the Uniform 

Civil Liability for Support Act (CIVIL CODE §§ 241-254) or the Uniform 

Reciprocal Enforcement of Support Act (CODE CIV. PROC. §§ 1650-1/592). 

Hence, it is unnecessary to proceed under the laws relating to actions for 

divorce and separate mintenance to enforce the post-divorce duty to support. 

-14-
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§ 275. Action to termiIlBte duty to support 

275. Ar1y person whose marriage has been termi~ted by an ex parte 

divorce my bring an action against his former spquse to obtain a deter-

miIlBtion that his duty to support suell spOIlSewas termiuatedby or after 

the ex parte divorce. 

CODIIIent. The defenses to an .ctian for. suppOrt aitu an eX parte 

divorcethatarest8.ted 1nSecti_~2and:rr3DBYpl'Q\'e ~ it the 

O1>l~gpr ilI~le to obtalnadl ~~011 of' his4\lty to. 8Up'JOrt; when the 

witnesses nece".ry to esialll1sh thOse itef'.efl are stUi ~ble. nu-iIIg. 

a mal"Jl'1a8e. anQbllgpr s~ _cutOffqfu~dU1;y to ~rt.the 

obl1gee spouse by Qbt4inage.diVClrce.in all.. ~et!onltherethe ~igee.ls per.,...n.,. 

sszovsd. !!Wr v.~er, '1·9900. ~.2q. 2591 ,1$ ~l.:aptJ:. 695(196;2). Sect~on 
275 provides tlleobl1~or wi'jiha compara,lp.e r;l.ghtatter the. JIItrriaae. has bel'll . '. ' . 

temillated. by an ex parte cliiorce, U!lde;t" Sec.t.1Im .275.8. sP01lllE! potentially 

liable for .uppol'b may initiate t~action to o1etel'llltne Whetbef:!tbere is lIlY 

further obligation to support. He need .. Iibt. 1.l11.:i,t un,til he is sued lind 

attempt to' estab~ish his det'enses 8:1; that tillle. 



c 

c 

§ 276. Maintenance pendente lite 

276. In any action brought to enforce a duty of support after 

an ex parte divorce, and in any action brought to obtain a deter-

mination that a duty of s~ort was terminated by or after an ex parte 

divorce, the court may order the obligor t~ pay any amount that is 

necessary for the support and maintenance of the obligee during the 

pendency of the action, including the costs Of suit and attorney's 

fees necessary for the prosecution or defense of the action. !my such 

order may be enforced by the court by exec:utibn or by lIuchorder . or 

orders as, in its discretion, it may from time to time deem necessary. 

!my such order may be modified or revoked at any time during the 

pendency of the action "except as to any amoimt that may haW accl'lJed 

prior to the order of modification or revocation. 

Comment. A court has inherent power to order the pa~nt of temporary 

support durillg the pendency of any action to obtain permanent support. HUlison 

v. Hudson, 52 Cal.2d 735, 34lt P.2d 295 (1959); It1jW v.S'¥!!rior COlU't, 216 

cal. App.2d 589, 31 Cal.. IIPtr. 122 (1963); Hoodir.~d, 211 Cal. App.24 

332, 27 Cal. Rptr. 47 (1-962). Hence, Section ~76 is technicall.Y UIlneCessary. 

It is included in this title, however, to elbninate any question concerning 

the power of the court to order such support in actions brought under this title. 

-16-
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§ m. SeI'Vii!e on coupt:r civil le&al officer 

277. In any action brought to enforce a .duty of suppOl t attar 

an ex parte divorce, and in any actionbl'OU8ht to obtain a d"te~-

. tion that a duty of support was tel'lll1nated by or after an ex par'te 

divoree,the court sbaUnot have J~8diC%ionto reDder a ~ 

until 30 4ays atter the cOlll'lty c~el, '01' thed;l.~iot attorney in 

an.y coutyoot banns a county <;OIUISIil, of the COI,Ulty in Which the 

obllse. re,1des, if he is a rel~ of' tJll,js state~ba8been serYell 

with notice of' the p~euey of tile .acti~, . 

~Jl1!. Section f!:77 is included ~ ti'.IiAItitle in-ordertbat the 
. -,- ,- .' 

county in which an6bU~reI!l1~8..,be~~ tb.,obl.1$tHi'S rl8bt . . - . -., - . 

. - - - - . '- - ~ ; "- . - - -- , -: -.. - - -, ,'.; 

subreption ,,tshts that .. yhe affected, aDIl ~tae. a1'tielilUy a'etion 

to .teminate a duty to support .~ be instituted. in o~r to p).'ecWe. subroga.­

tion r:l811;8 trotI ariSin8 in the ~tefU1mre. SeeOIVIL ~ § 248. 

lfOtice to the COIl.lltYiS.required. therefore., to pMide it with an oppor­

tunity to protect its r1gbts.Seoti6tt miB S'lid_to Civil Code .Section 

206.6 • 
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THE RIGHT <F A FORMER SPOUSE TO SUPPORT AFrER 

AN EX PARTE DIVORCE 

IMRODUCTION 

1 
In a series of cases beginning in 1955, the california Supreme Court 

has held that a former wife may maintain an action to obtain permanent 

support from her former husband if the marriage was dissolved by a divorce 

decree rendered by a court that did not have personal Jurisdiction over her. 

The Supreme Court has reasoned that the divorce court's lack of personal 

jurisdiction over the wife precludes the divorce court from making any binding 
2 

adjudication affecting her marital support rights. 

This study will explore the ramifications of these decisions to determ~.!le 

whether there are unresolved legal problems in the area of post-d1vorce ,;v:"-

port and, if so, whether such problems can be solved lesislatively. The st:::'.;r 

w1ll consider both federal and sister-state law to the extent that they bear 

on the question of what the california lev :l.s or oue;ht to be. 

THE MARITAL RIGHT OF SUPPORr 

Because the be:.sis of the holdinas that a former uife has a post-divorce 

right of support has been that the pre-divorce support rights are UDatfected 

by a divorce decree rendered by a court without personal Jurisdiction over her, 

the stUdy of post-divorce support riahts appropriately bef5ins with an eYN01na.-

tion of a spouse's pre-d1vorce support rights. 

California 

Under existing California law, a husband is required to support. b1~ "U'_ 

3 
to the extent of his ability to do so. He is not required to provide such 

-1-



, 

support, however, when she has abandoned him without just cause; nor is he 

required to previde such support when she is living separate from him pursuant 
4 

to an agreement that does not provide for her support. The husband's obliga-

t10n to support his wife is independent of her need for that support, and he 

can be required to provide her with support camoeosurate with his station 10 

life even though she is not dependent on him at all and baa ample means of her 
5 

own. 

The wife, too, has the duty to support her husband under exist1ng 
6 

California law. She is obligated to provide such support, however, only 

when "he has not deserted her" and he is !Iunable. from infirmity, to support 
7 

himself." 

The duty of a spouse to provide support to the other may be specifically 
8 

enforced by an action brought for that purpose dur1DG the marriage. Civil 

Code Section 137 seems to provide that a court may award separate mainteilanoe 

~·if the spouse seeking support establishes a cause for divorce or willf'ul 
9 

desertion or w1lJ.ful nonsupport by the defendant spouse. It is well 

established, hewever, that a spouse may obtain a decree specifically entorc-

ing the duty of support despite the faot that the grounds specified by statute 
lO 

for divorce or separate maintenuce C8IlI10t be established. 

A separate maintenllCCe decree may be modified to increase the support 

awarded or to lengthen the period for Ifhich support is required; and it is 

unnecessary far the court to reserve jurisdiotion in order to exercise this 
11 

power of modU1cation. 

Other states 

At COIIIII1OIl law. a husband was required to s\Wport his wife; but the wife 
12 

~ no duty to support her husband. 



, 

The Commissioners on Uniform State LEms reported in 1964 that all American 

jurisdictions retain the rule requiring the husband to support his wife (in 

Texas the liability is for necessities only) and that 27 American jurisdic-
13 

tions nol'1 require the wife to support her husband when he is in need. 

Al.though the common law denied a spouse the right to bring an action for 
14 

support, virtuall.y all American jurisdictions will judicially enforce the 

obligation to support either through a statutory action for separate main-
15 

tenance or through an action in equity independent of statute. Most states 

regard the action for separate maintenance as equitable in the sense that a 
16 

court of equity has inherent power to entertain the proceeding.· In such 

jurisdictions, statutes authorizing support actions are not regarded as 
17 

restrictions on the inherent powers of the equity court. Same states, 

however, limit a spouse to the statutory conditions for relief upon the theory 

that the action was unknown to the COlllDlon law acd the right to separate 

maintenance is necessarily limited, therefore, by the statute that created 
J.8 

the right. 
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Interstate problems 

These differing duties of support would cause felT problems it married 

persons \1ould stop migrating from state to state. But inaSIIIUCh as the American 

population is highly mobile, support problems frequently arise that 1nvolve 

the lalTS of more than one jurisdiction. 

Marital support rights pursuept to .1udgment. Let us cOll8ider first the 

situation where a support deoree is made in one state and the 4eoree is sought 
19 

to be enforced in another state. 

Section 1 of Article IV of the United States Constitution provides that 

"Full Faith and Credit shs.ll be given in each State to the public Acts, Records, 

and judicial Proceedings of every other State." The United States Supreme 

Court; has held that a Judsment for support, or separate maintenance, must be 

acoorded by the various states "the same binding force that it has in the 
20 

state in which it was origina.lly given." If the support all8l'd is payable 

in future installments, the right to such insteJ.lments "becomes absolute and 

vested upon becoming due, and is therefore protected by the full faith and 
2l 

credit clause. II H, however, the support award is modifiable by the court 

that rendered the decree, :full faith and credit need not be accorded to the 
22 

decree. 

The full faith and credit olause, however, does not forbid a court from 
23 

enforcing a modifiable decree rendered by a oourt of another state.· H a 

modifiable decree is to be enforced by another state, due process requires 

that the defendant be given notice and the opportunity to litigate the question 
24 

of modification. The state of California will enforce modifiable decrees 
25 

for support after trying the issue of modification on the merits. 
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The Uniform Reciprocal Enforcement of Support Act 1Tas promulgated b,y the 

National Conference of Commissioners on Uniform State LaIlS in 1950, and it 
26 

has been t>Tice revised b,y the National Conference since then. In either 

its original or an amended form it has been enacted in every American Jurisdic-

tion except New York, and New York has enacted a Uniform Support of Dependents 
zr 

Law that is silllila.r. It seems likely that modifiable decrees will be en-
28 

forceable under the provisions of the Reciprocal Act. If this is so. then 

despite the Supreme Court's refusal to apply the full faith and credit clause 

to modifiable support decrees, such decrees are enforceable in Virtually all 

American jurisdictions. 

Thus far we have considered the enforceability of a support decree in a 

state other than that where the decree was rendered. lIe must now consider 

the neGative force of a support decree--the extent to uhich such a decree will 

bar another action for support in a different jurisdiction. 
29 

To the extent that the original decree is mcd1fiable (as in CeJ.ifornia), 

it seems clear that a support decree cannot bar further relief for the second 

court has the power to modify the decree. But if the original decree is not 

modifiable, a more difficult problem is presented. 

No decision of the United States Supreme Court has been found that involves 
30 

the specific problem; but Yarborough v. Yarborough, decided in 1933. involved 

substantially the same issue. That case involved a Georgia co~e who were 

divorced in Georgia. The Georgia decree ordered the husband to pay a lump sum 

support award to the wife for the support of their child. Under Georgia law, 

compliance with the Georgia. decree fully discharged the husband's support 

obliGation to the Child, and no subsequent judgment for support could be 

rendered against him. Thereafter, the mother and chila migrated to South 

Carolina; and about 1 1/2 years later, the child sued her father in South Carolina 
-5-



for additional support. The defendant father appeared personally in the 

South Carolina action. 

The majority opinion (by Mr. Justice Brandeis) held that the Constitution 

required South Carolina to give the Georgia judgment the same faith.and credit that 

the judcment would have in Georgia. Accordingly, the South Carolina court 

could not order the defendant father to pay any additional support to his 

child, for to do so would deny full faith and credit to the Georgia Judgment. 

Justices Stone and Cardozo dissented in an opinion by Justice Stone. The 

dissent argued that South Carolina's interest in its domiciliary minor should 

enable it to regulate the incidents of the parent-child relationship within 

South Ca.rolina. The Georgia judgment should be considered merely as regulating' 

the incidents of the parent-child relationship within Georgia. It should not 

be read as purporting to regulate the relationship in places outside of Georgia 

where the parties might later come to reside. 

The Yarborough decision thus indicates that the full faith and credit 

clause forbids a court from granting further support to a spouse who has exhausted 

her support rights under an unmodifiable support decree rendered by a court of 

another state. 

Narital support rights where no prior judgment. So far we have oon-

side red interstate problems that exist when a support a,rard is sought aiter 

a previous support decree has been made. We now consider interstate problems 

where there has been no previous support decree. Such problems may arise when 

either the spouse seeking support or the spouse from 'rhom support is sought--

or nelther--resides in the state where the support action is brought. 

Most states will entertain an action for separate maintenance brought by 
31 

a nonresident spouse against a spouse ;rho is resident in the state. Few 
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cases have involved the issue, but apparently the cases are divided on vhether 

a support action can be maintained "here neither spouse is resident in the 
32 

state of the forum. 

In California, residence is not a jurisdictional requirement in separate 
33 

maintenance actions. No California case has been found involving two 

nonresident spouses; but a dictum indicates that California lIould entertain a 
34 

support action even though neither spouse vere a resident of the state. 
35 

Dimon v. Dimon vas a support action involving tvo nonresidents. The case 

was decided in part on the ground that an ex parte divorce previously avarded 

to the plaintiff terminated the plaintiff's right to support from the defendant. 

The portion of the opinion relating to the effect of an ex parte divorce upon 
36 

the marital right of support has been overruled. But the case also held 

that an action for support could be maintained on behalf of a nonresident child 

against a nonresident father. The dissenting opinion in Dimon contended that 

support could be awarded to the former wife regardless of the fact that both 
37 

parties ",ere nonresident. Since thc majority opinion in ~ was overruled 

in an opinion by the author of the Dimon dissent, it is at least arguable that 

the viel!s expressed in that dissent nOll constitute the lav of California. 

This conclusion seems doubly warranted because even the majority in ~ held 

that relief could be granted against the nonresident father on behalf of the 

nonresident child and did not suggest that the nonresidence of the former 

spocses lias a bar to relief as bet''1een them. Moreover J Civil Code Section 244 
38 

(enacted in 1955) nov provides that "An obligor present or resident in this 

State has the duty of support as defined in this title regardless of the 

presence or residence of the obligee," Thus, it seems reasonably clear that, 

under California law, a nonresident spouse may maintain an action far support 

against the other nonresident spouse. 
-7-
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In a concurring opinion, the Chief Justice of the Ne,', Hampshire Supreme 

Court has pointed out that those states that hold to the rule barring support 

actions Qy nonresidents are preserving a rule that is out of harmony with 
39 

recent statutory developments in those states. All f.merican jurisdictions 

now have enacted reciprocal enforcement of support leGislation that permits 

a spouse "ho is resident in one state to begin a support action in that state 
40 

that ultimately will be enforced against the other spouse in another state. 

Thus, all states will now entertain a support action broUGht Qy a nonresident 

spouse pursuant to the procedures specified in the reciprocal support legisla-

tion. States retaining the rule that support actions can be maintained only Qy 

residents, therefore, merely require -the spouse seeking support to remain out 

of state and sue under the reciprocal act instead of permitting the spouse 

to recover in a direct intrastate action where both parties are cefore the same 

court. 

Uhat la\, is to be applied in a support action betueen spouses who reside 

in different jurisdictions? 

The fe" cases that have considered choice of lall problems in support of 

dependents litigation seem to establish the following propositions: (1) A 

state uill enforce a duty of support imposed Qy its mm lallS upon a resident 

of the state despite the nonresidence of the person to uhom the duty of support 
41 

,is oued. (2) A state will enforce a duty of support arising under the law 

of another state when the person from ",hom support is claimed is a resident 
42 

of that other state. (3) A state >rill not enforce against one of its own 
43 

residents a duty of support imposed by the laws of another jurisdiction. 

Illustrative of the foregoing propositions is the 1958 Texas case, 
44 

State of California v. Copus. That uas a case broUGht by the State of 

California to recover the cost of supporting the defendant's mother in a 
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California mental hospital. The defendant was liable ror such support under 
45 

California law, but the Texas court held that there vas no comparable Texas 
46 

law requiring the child to support his parent. During the period that the 

defendant's mother was confined in the California mental hospital, the defendant 

moved his domicile from California to Texas. The Texas court held that 

California could recover from the defendant for the period during which he 

was a California resident, but California could not recover upon the obligation 

imposed by its laws for the period during which the defendant was a Texas 

resident. The original version of Section 7 of the Uniform Reciprocal 

Enforcement of Support Act provided: 

Duties of support enforceable under this la" are those imposed 
or imposable under the laws of any state where the alleged obligor 
"as present during the period for which support is SOUGht or where 
the obligee was present when

4
the failure to support commenced, at 

the election of the obligee. 7 

AlthouGh both California and Texas had enacted this version of Section 7, 
48 

the Texas court dismissed it from consideration on the ground that California's 
49 

action uas not being prosecuted under the reciprocal act. 
50 

In Commonwealth v. Mong, the Ohio Supreme Cour·;; held that Section 7 of 

the reciprocal support act, which had been enacted in Ohio, could not constitu-

tionally require an Ohio defendant to support a Pennsylvania dependent as 

required by Pennsylvania law when Ohio law did not require the defendant to 

provide such support. 

In 1952, the Uniform Law Commissioners amended the above quoted provision 

of the reciprocal support act to read: 

Duties of support applicable under this la11 are those imposed or 
imposable under the laws of any state where the obligor was present 
during the period for which support is sought. The obligor is presumed 
to have been present in the responding state durinG the period for which 
support is sought until otherwise shawn.51 
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All American jurisdictions except Ne1T York (New York has comparable legislation) 
52 

have enacted the ,Uniform Act; but only four states--California, Massachusetts, 

Mississippi, and Texas--have retained the substance o~ the originally recommended 
52.1 

Section 7. 

The meaning of the currently recCffimended version is not altogether clear. 

Its lack of clarity is indicated in the following hypothetical cases: Cali-

fornia requires a wife to support her husband when he is in need, Arizona does 
53 

not. Suppose W leaves her needy husband, H, in California and establishes 

a separate residence first in California and then in P~·izona. If H sues for 

past and future support under the reciprocal act, Section 7 may mean that W 

can be held liable for all past and future support because she was present in 

California for a portion of the period for which support is sought. On the 

other hand, Section 7 may mean that If can be held liable for H's past support 

for -Ghat period while she was still present in California but that she cannot 

be held liable for H's support for the period of her ilrizona residence. Under 

this latter view, W could not be liable for future support; but under the 

former vie", W could be held liable for future support because of her presence 

in California for a portion of the period for which support is sought. 

Suppose, then, that W continues to support H until after she has established 

an Arizona residence. Then she terminates her support and H sues under the 

reciprocal support act. Under these facts, W was not present in California 

for any portion of the period for \rhich support is souGht; hence, under any 

interpretation of the section, H cannot be held liable for H's support, for 

H's claim for support does not cover any period of time during which W "as 

present in California. 

Suppose, further, that I, did not terminate her support to H until after 

-10-



establishing an Arizona residence, but she returned to California at a later 

time on a weekend trip. Does the Ifeelcend in California revive the entire 

claim of H for support because of 1-1' s presence in California for a portion 

of the period--the weekend--for which support is sought? 

Finally, the wording of Section 7 suggests that it could be H's claim for 

support--not his right to support--that fixes the period used to determine the 

applicable state law. Section 7 provides that the duty of support is that 

imposed or lmposable under the la" of any state where the obligor was present 

during the period "for which support is sought." Does this mean that if H 

seeks Gupport for the period that \I \Tas a California resident--even though he 

is not entitled to support for that period--that the California law can be 

applied to determine W's duty of support, but that if If does not make his 

nonmeritorious claim Arizona's law must be applied? 

lie suggest that an interpretation of Section 7 that ties the duty of 

support to nonmeritorious allegations in the plaintiff's pleading is unsound. 

We suggest, too, that an interpretation of Section 7 that ties the duty of 

support to the fortuity of whether II has ever passed through any state that 

requires wives to support needy husbands is unsound. '.Ie think that the re-

ciprocal act is concerned with the presence of the parties during the period 

for \Thich support is sought. Under this view, W would be liable for H's past 

support--and Arizona would be required to enforce H's claim--for that peried 

durinG "hich W was a California resident. But W would not be liable for H's 

support for that period during which she was an Arizona resident. W would not 

be liable for future support as long as she remained an Arizona resident. 

That this interpretation is the correct one seems to be supported by the 
54 

Commissioner s' Note, which indicates that revised version is based on con-

cepts and principles set forth in an article 'by Dean S':;imson of the University 
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of Ida.~o Law School that appeared in the American Bar Association Journal 
55 

in 1950. In that article, Dean Stimson argued that the proper rule to be 

applied in determining personal rights and duties bet,reen persons in different 

states is that "the applicable law is the law to which ~.;he person alleged to 

be under a duty was subject at the siGnificant time and not the law to which 
56 

the person claiming the right was subject." 

It should be noted, too, that Dean Stimson's article argues that choice of 
57 

law rules should be based on physical presence, not domicile. It is arguable, 

therefore, that the use of the "ord "presence" in Section 7 of the revised 

Uniform Reciprocal Enforcement of Support Act was intended to mean physical 

presence, not domicile. Nonetheless, some commentators on the Uniform act 
58 

seem to interpret the section as referring to residence or domicile. Under 

this interpretation, Section 7 merely states in statutory ~orm the substance 
59 

of the Texas court's holding in the Copus case. Since this view will be 

easier to administer than an interpretation based on an accounting of every 

minute of the obligor's time, it is not unlikely that courts 17i11 come to the 

same conclusion as the commentators as to the meanillG of Section 7. 

It is clear, therefore, that under the law of all but the four American 

jurisdictions retaining the original version of Section 7, the duty of one 

spouse to support the other must be determined under the la" of the state where 

the spouse from whem support is souGht is "present" or resides. And even in 

Texas, ,.,hich retains the original version of Section 7, the determination of 

the applicable rule is made in the saLle way unless enforcement is sought under 

its provisions of the reciprocal support act. 
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THE EFFECT OF DIVORCE 

Thus far, we have considered the rights and duties of support that arise 

out of marriage. \,e must nov determine what effect divorce has upon these 

rights and duties. We vi11 consider the effect of both divorces .granted 

by courts vith personal jurisdiction over both spouses and divorces granted 

by courts ,.,ith personal jurisdiction over one spouse only. 

Divorce granted by court with personal jurisdiction over both spouses 

California. Civil Code Section 139 authorizes a California court to 

require a person against whom a divorce decree is granted to pay a suitable 

allouance to the party to whom the divorce is granted for support and main-

tenance. Under familiar principles of due process, such an order for support 

is not binding on the party required to provide the support unless the court 
60 

had personal jurisdiction over him. 

In theory, the allovance permitted by Section 139 is not a continuance 

of the marital right of support. It is considered to be compensation to 

the injured spouse for the loss suffered as a res~c of the other's breach 
61 

of the obligations of the marital relationship. 

Accordingly, support may not be auarded under Section 139 to the party 
62 

against "hom is granted a decree of divorce. If both parties are granted 

a divorce, or if one is granted a divorce and the other a decree of separate 

maintenance, the court may award support to either party after considering the 
63 

application of the equitable doctrine of "clean hands." A court is 

without jurisdiction to award support to a party against whom a divorce is 

granted unless that party is also granted a divorce or separate maintenance 
64 

decree in the same proceeding. Even if a separate maintenance decree has 
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been granted to a spouse, if a divorce is later granted against that spouse, 
65 

the rights arising under the prior separate maintenance decree cease. 

There is an exception to the rules stated in the preceding paragraph. 

A divorce granted on the ground of incurable insanity does not relieve the 

spouse to whom the divorce is granted from any duty of support that arises 
66 

out of the marital relationship. 

In requiring support to be paid pursuant to Section 139, the court is 
67 

required to consider the circumstances of both parties. The need of the 

spouse requesting support as well as the ability of the other spouse to 
68 

provide support must be considered. A support order made pursuant to Section 

139 may be modified or revoked by the court as to support installments that 

have not yet accrued, but Section 139 forbids the modification or revocation 

of any support order as to amounts that have accrued prior to the order of 
69 

modification or revocation. 

If a court makes no award of support under Section 139 in a divorce 

decree, it lacks the power to modify the decree to provide for support at 
70 

a later time. Similarly, a decree providing support for a limited time 

may not be modified after the expiration of such time to provide for 
71 

additional support. However, a court may make an auard of a nominal sum 

in order to retain jurisdiction to modify the decree to provide for 
72 

additional support at a later time. 

Other states. The purpose of this study does not require an extensive 

analysis of the laws of other states. It is sufficient for our purpose to 

note how the laus of the several states differ from the law of California. 

-14-



In a few states, a divorce terminates the right to support; hence, a 
73 

court cannot grant permanent alimony as an incident to a divorce decree. 

In those states where alimony can be granted as an incident of divorce, it is 

usually regarded as being based on the marital right of support and not as 
74 

compensation to the injured spouse. In some states, support may be awarded 
75 

to a guilty spouse. In some states a support order may be modified both 
76 

as to accrued support installments and as to unaccrued support installments. 

And, a few states permit a court to modify a divorce decree to provide for 

support even though no support order was made in the original decree and the 

court did not expressly reserve jurisdiction to make a support order at a 
77 

later date. 

Interstate problems. Where there has been a divorce decree rendered 

containing an order for support, the problems presented are no different in 

kind than those presented by a separate maintenance order; and the discussion 

appearing above at pages 4-6 is apposite. 

I'Ihere there has been a divorce decree, containing no order for support, 

rendered by a court of a state--such as California--where the decree bars 

any subsequent support award, the full faith and credit clause of the United 

States Constitution probably bars any subsequent support award by a court of 
78 

another state. 

IVhere the divorce court lacks power to pass on a claim for support, the 

decree will not bar a subsequent claim for support made to a court of another 
79 

state. 

If the original divorce decree were rendered by a court of a state--such 

as New Jersey--where a subsequent support order is not barred by the failure 

of the court to award support in the original divorce action, several tenable 
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views may be advanced as to the propriety o£ a subsequent support claim made 

in the courts o£ another state. 

1£ one accepts the argument that modifiable judgments should be subject 

to the full faith and credit clause, or even i£ the forum state generally 

enforces modifiable judgments as a result of its views of comity, it can be 

argued that the forum should decide the claim for support just as it would 

if it were a court of the state that granted the original divorce, whether 

or not either or both o£ the parties are still residents of the divorcing 

jurisdiction. That original divorce contemplated that the spouse from whom 

support is sought should provide support at a later time when such support 

became needful. The court did not reserve jurisdiction either expressly 

or by making a nominal support award because it was unnecessary to do so; 

nevertheless, the decree should be treated just as if the court had reserved 

jurisdiction to modify a nominal award, for that was the legal effect of 

the decree in the state where the decree was granted. 

It may also be argued, however, that the divorce decree did not decide 

nor purport to decide the issue of future support. That matter was left at 

large and should be decided by application of the appropriate state laws as 

of the time when support is actually sought. In ef£ect, the divorcing state's 

law requires a former spouse to support the other former spouse when the latter 

is in need. But this view of the requirements of public policy should not be 

forever binding on all o£ the other states in the union merely because the 

former spouses were domiciled there when the divorce was obtained. Unless 

the spouse from whom support is sought or the spouse seeking support still 

resides in a state requiring former spouses to provide Stlpport, there is no 

reason to apply the law of the state where the divorce was granted. 



If the law of the divorcing state is not applied, the principles 

discussed above, pages 8-12, indicate that the applicable law should 

be the law of the state where the spouse fram whom support is sought resides. 

Ex parte divorce 

The Supreme Court of the United States has thus far insisted that a 

divorce decree, to be accorded full faith and credit, must be awarded by a 

court of a state where at least one of the parties to the divorce is domiciled. 

It is unnecessary, hmrever, for both parties to reside in that state; the 

divorce must be accorded full faith and credit . even though the defendant 

spouse is not subject to the personal jurisdiction of the court, so long.as 
81 

the plaintiff spouse is a domiciliary of the state of the divorcing court. 

In this study, a divorce granted by a court that lacks personal juris-

diction over both spouses, but that has power to enter a decree that must be 

given full faith and credit insofar as it terminates the marriage, is referred 

to as an "ex parte divorce." 

Our inquiry at this point is as to the effect of an ex parte divorce upon 

the rights and duties of support that were incident to the marriage. In 

80 

this portion of the study, interstate problems will not be discussed separately. 

Instead, the attitude of the California courts toward interstate problems and 

the law of other states on interstate problems will be discussed under the 

headings of "California" and "Other states." :Because the purpose of this 

study is to identify California problems and to suggest possible California 

solutions, the law of California will be discussed last. 
82 

Other states. In Estin v. Estin, the United States Supreme Court 

held that a wife'S rights under a separate maintenance decree granted by a 

llew York court were unaffected by an ex parte divorce granted to the husband 
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by a Nevada court. Because the Nevada c~urt lacked personal jurisdiction 

over the wife, the Supreme Court held that it lacked power to alter her rights 

under the New York judgment. 
83 

In Vanderbilt v. Vanderbilt, the United States Supreme Court held that 

a New York court could constitutionally award support to a former wife 

despite the fact that her former husband had been granted an ex parte divorce 

by a Nevada court prior to the time she commenced her New York support action. 

The Supreme Court held that inasmuch as the wife was not subject to the 

Nevada court's jurisdiction, that court had no power to extinguish any right 

which she had under the law of New York to financial support from her husband. 

These decisions were foreshadowed by concurring opinions that appeared 
~ ~ 

in Armstrong v. Armstrong and Esenwein v. Commonwealth ex rel. Esenwein. 

In the Esenwein case, the court affirmed an order of a Pennsylvania court 

enforcing a support decree although the husband had obtained a Ifevada divorce 

after the support decree had been rendered and although, under Pennsylvania 

law, the obligation of a support order terminates with a subsequent divorce. 

The holding was based on a deterrninat ion that the lIevada decree was void 

because the husband never acquired a nevada domicile; . but the concurring 
86 

opinion of Mr. Justice Douglas (who had dissented in the second Williams 

case upon ;lhich the majority opinion relied) suggested that the decree of 

the Nevada court did not have to be accorded full faith and credit in an 

action for support. 

The Armstrong case involved action for support brought by an ex-wife 

in Ohio against her former husband who had been previously granted a valid 

Florida divorce. The Supreme Court affirmed the Ohio support order on the 

ground that the Florida decree did not purport to adjudicate the wife's 
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support rights; hence, the Ohio court did not actually deny full faith and 

credit to the Florida decree. Mr. Justice Black (for four concurring 

justices) argued that the Ohio court ~Ias not required to give full faith 

and credit to the Florida decree to the extent that the Florida decree 

purported to affect the wife's support rights. 

Our view is based on the absence of power in the Florida court 
to render a personal judgment against Mrs. Armstrong depriving her 
of all right to alimony although she was a nonresident of Florida, 
had not been personally served with process in that State, and had 
not appeared as a party. It has been the constitutional rule in 
this country at least since Pennoyer v. lifeff, 95 U. s. 714, decided 
in 1878, that nonresidents cannot be SUbjacted to personal judg­
ments without such service or appearance. 7 

So far as the federal cases are concerned, then, it appears that a 

divorce judgment cannot deprive a spouse of whatever right to suppcrt she 

may have as an incident of the marriage under the law of her domicile if she 
88 

is not personally subject to the jurisdiction of the divorce court. 

The rationale of the federal cases seems to be as follows: The divorce 

court lacks power to make any binding adjudication of the absent spouse's 

support rights because of its lack of personal jurisdiction over that spouse. 

To adjudicate the absent spouse's support 

spouse of property without due process of 

rights 
90 

law. 

would be to deprive that 

Lacking due process, the 
91 

divorce judgment can be given no effect even in the state where rendered. 

Since the divorce judgment can be given no effect on support rights in the 

state where rendered, the full faith and credit clause--which requires that 

it be given the same effect elsewhere that it has in the jurisdiction 
92 

where rendered--does not require that it be given effect anywhere else. 

89 

Not discussed in these cases is whether the court where support is sought 

would be permitted to recognize the termination of the marriage for the purpose 

of determining whether support rights incident to the marriage have terminated. 
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The cases thus far have merely held that the state where support is sought 

can disregard the divorce and grant support. But, if the due process clause 

would forbid the state that granted the divorce from holding that the divorce 

decree terminated the su~ort rights of the absent spouse because such a 

holding would deprive the absent spouse of property without due process of 

law, it seems that recognition of the termination of the marital status by 

another state as a basis for denying support is equally a deprivation of 

property without due process of law. 
93 

The concurring opinion of Mr. Justice Douglas in the Bsenwein case 

suggests that the due process clause may require all courts to disregard an 

ex parte divorce decree when support is sought by a spouse who was not a 

party to the divorce action. The Bsenwein case was decided the same day as 
94 

the second Williams case. Mr. Justice Douglas dissented in the Williams 

case on the ground that the divorce decree was not subject to attack under 

Nevada law, hence, the full faith and credit clause protected it from attack 

under Horth Carolina law. The Bsenwein case also involved a Nevada divorce; 

and, under the domestic law of Pennsylvania where the Bsenwein case arose, the 

right to support does not survive divorce. Despite his views on the credit 

that should be accorded a Nevada divorce, Justice Douglas concurred in the 

Supreme Court's decision permitting Pennsylvania to enforce the former wife's 

right to support. From this, it may be inferred that he believed that the 

Pennsylvania court would be forbidden by the due process clause from holding 

that the wife's support right could be adversely affected by the ex parte 

Ifevada divorce that terminated her marriage. 
, 95 

Further support for this view may be found in Griffin v. Griffin where 

the court held: 



A judgment obtained in violation of procedural due process is 
not entitled to full faith and credit when sued upon in another 
jurisdiction. • • • Moreover, due process requires that no 
other jurisdiction shall give effect, even as a matter of 
c:Jlllity, to a judgment acquired elsewhere ~lithout due process.96 

"lliatever implications may be derived from close analysis of the language 

of the various Supreme Court opinions, all that can be determined with 

certainty at the present time is that a state may require a person to support 

his former spouse despite a prior ex parte divorce if such former spouse was 

not subject to the personal jurisdiction of the divorcing court. 

The states have adopted a variety of rules to cope with the problems 
97 

created by ex parte divorce. In some states, the courts hold that the right 

of support is incident to a marriage, and if the marriage is terminated--even 

by an ex parte divorce--the right of support that is incident thereto also 

terminates. Other states hold that the right to support survives an ex parte 

divorce if the former spouse who is seeking support was the divorce defendant; 

but they deny post-divorce support if the former spouse who seeks support was 

the divorce plaintiff. Other states draw no distinction based on the identity 

of the divorce plaintiff and hold that the right of support will survive an 

ex parte divorce obtained by either spouse. 

These rules, of course, are subject to modification as the full faith 

and credit clause is found to be applicable. For example, it is clear now 

that a state granting an ex parte divorce cannot hold that a nondomiciliary 

defendant's right of support is terminated because the marriage to which it 
98 

was an incident is also terminated. And, it seems likely that the full 

faith and credit clause requires all courts to deny post-divorce support to 

a former spouse who was the divorce plaintiff if, under the law of the state 

where the divorce was granted, the right of support does not survive an ex 
99 

parte divorce. 
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California. In 1946, a Connecticut court awarded Mrs. Sara Jane Dimon 

a divorce from her husband who was then a resident of New York. Mr. Dimon 

was not served personally in Connecticut and did not appear in the CJnnecticut 

proceeding. Soon thereafter, Mr. Dimon established a new home in Nevada, and 

Mrs. Dimon moved to Oregon. During one of Mr. Dimon's occasional visits to 

California, Mrs. Dimon sued him in. California for her past and future support. 

The case found its way to the California Supreme Court, which held that 

the Connecticut divorce terminated all of Mrs. Dimon's further right to 
101 

support from Mr. Dimon. Despite the fact that neither party was a resident 

of California, the court based its decision on the absence of any provision 

in the California statutes for a separate maintenance action between parties 

who were no longer married to each other. There was no discussion of 

100 

whether Mrs. Dimon was entitled to support under Connecticut, New York, Nevada, 

or Oregon law. Mr. Justice Traynor dissented. He argued that the 

Connecticut court's lack of personal jurisdiction over ~rr. Dimon prevented 

Mrs. Dimon from prosecuting her support ~lai& in the divorce action; hence, 

she should not be barred from prosecuting her support claim ~ ~ £nrum where 

personal jurisdiction over ~rr. Dimon could be obtained. He opined that a 

former wife should not have a right to sue for support following an ex parte 

divorce if such an action co'~ld not be maintained in the courts of the state 

where she was domiciled at the time of the divorce. If she was the divorce 

plaintiff, full faith and credit would require the courts of this state to 

hold that the divorce ended her right to support, since the divorce would have 

that effect in the state where granted. If she was not the divorce plaintiff, 

but under the law of her domicile her right of support did not survive the 

ex parte divorce granted her husband, she should "not be allowed, by migrating 
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102 
to another state, to revive a right that had expired." But, if her right 

of support survived the divorce under the law of her domicile at the time 

of the divorce, she should be able to maintain an action to enforce that 

right in the California courts. 

Mr. Justice Traynor's views in the Dimon case are significant, for he 

was the author of the majority opinions in the subsequent cases of Worthleyv. 
103 104 105 106 

1-10rthlev, Lewis v. Lewis, Hudson v. HUdson, and Heber v. Superior Court. 
107 

Worthley v. Worthley held that an action could be maintained in 

California on a modifiable !'lew Jersey separate maintenance decree even though the 

defendant husband, subsequent to the New Jersey judgment, was granted an 

ex parte divorce in Nevada. In so holding, the court looked to the New 

Jersey law to discover whether the wife's rights under the separate maintenance 

decree survived the ex parte divorce. 
108 

LeVii s v. Lewis involved an Illinois separate maintenance decree 

rendered after the defendant husband had been aViarded an ex parte divorce 

in IIevada. Again, the Supreme Court held that California would enforce the 

Illinois decree. The Nevada divorce was entitled to full faith and credit 

on the question of the parties' marital status, but the Illinois judgment 

(which was not mOdifiable as to accrued installments) was entitled to full 

faith and credit on the question of the duty of support. That the wife's 

right of support survived the divorce under Illinois law was, of course, 

determined by the Illinois judgment. 
109 

Hudson v. Hudson involved a California wife who had commenced a divorce 

action in California. l~ile the action was pending, her husband obtained 

an ex parte Idaho divorce. Mrs. Hudson continued to prosecute her divorce 

action, however, as an action on the alimony claim alone. Although Dimon v. 
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110 
Dimon could have been distinguished, the court overruled its Dimon decision. 

Hudson held that the right of a wife to support following an ex parte divorce 

must be determined by the law of the wife's domicile at the time of the 

divorce. Under California law, the right to support that is incident to a 

marriage continues when that marriage is dissolved by an ex parte divorce. 
111 

Finally, in Heber v. Superior Court, the court held that a former 

wife could maintain a support action against her former husband although he 

had obtained an ex parte divorce long prior to the initiation of the support 

action. 

From these cases, it seems clear that under California law a spouse's 

right of support survives an ex parte divorce obtained by the other spouse. 

No California case since Dimon has actually involved a situation where the 

spouse seeking support was the divorce plaintiff. But in view of the fact 

that Dimon was overruled, not distinguished, it seems safe to say that 

California will recognize the survival of the marital support right regardless 

of the identity of the spouse obtaining the ex parte divorce. 

}Then the former spouse see[,lng post-divorce support was not domiciled 

in California at the time of the divorce, it seems ~airly clear that the 

California courts will determine whether there is a post-divorce support right 

by looking to the law of the support-plaintiff's domicile as of the time of 

the divorce. It was by application of this choice of law rule that the court 

arrived at its decision in Worthley and in Hudson; and it was this choice 

of law rule that was advocated in the dissent to the overruled Dimon decision. 

These cases seem to have solved most of California's substantive problems 

relating to the right to support after an ex parte divorce. A few still 

remain, however. 
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It is apparent that California counsel do not know what kind of an 

action to bring to obtain support following an ex parte divorce. In l'ieber 
112 

v. Superior Court, the plaintiff wife brought a divorce action despite 

the fact that the marriage had been dissolved by an ex parte divorce almost 

three years previously. 

It is not clear what defenses may be raised to defeat a claim for support 

following an ex parte divorce. There is some language in the Dimon dissent 

suggesting that the support-defendant might contest the merits of the divorce 

action--not for the ;~urpose of attacking the divorce, but for the purpose 

of defeating the support claim. This suggestion seems ill-founded. Showing 

the divorce was improperly granted seems merely to show the continued existence 
113 

of the duty to support. As pOinted out earlier, California law permits 

a court to award support in a divorce action even though it denies the divorce. 

California law also creates certain defenses to support actions brought during 
114 

marriage. It is not clear the extent to which these would be applicable 

to a claim for support following ex parte divorce. 

The cases suggest no way in which a former spouse who could have defeated 

a support claim made during marriage or in a contested divorce action may 

initiate an action to obtain an adjudication of his support obligation following 

an ex parte divorce. During the marriage, such a person could sue for divorce, 

and if successful could obtain a judgment forever cutting off a further claim 
115 

for the support of his spouse. The cases do not suggest any way in which 

a similar judgment might be obtained after an ex parte divorce. 

It will be recalled that the right ofa spouse to ob1Jain support from 

the other spouse is'determined in most states by looking to the law of the 
116 

obligor's domicile. The California cases indicate that whether the right 
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to support survives an ex parte divorce must be determined by looking tJ 
117 

the law of the obligee's domicile as of the time of the divorce. It is 

not clear whether these rules are inconsistent or whether the courts are merely 

holding that survival of the right is determined by the law of the obligee's 

domicile even though the substance of the right itself may be determined 

by reference to the law of the obligor's domicile. 

The California courts have not yet dealt with the question whether the 

right to support survives a divorce obtained by the wife in an ex parte 

proceeding even though she could have brought her husband under the personal 

jurisdiction of the court. It can be argued that she should be precluded 

from "splitting her cause of action" by proceeding only with the ex parte 

divorce when she could have litigated both her right to a divorce and her 

right to support in a single, adversary proceeding. 

RECOlOOlNDATIONS 

Nithout legislative guidance, the California Supreme Court can undoubtedly 

provide sound solutions for most of the remaining problems; but it will be 

years before the existing uncertaintiess will be eliminated by judicial 

decision. In the interim, persons entitled to support may be denied their 

rights, and persons entitled to be relieved from support obligations may be 

required to provide support, because there is not enough at stake in the 

particular case to >!arrant an appeal to the Supreme Court. If sound solutions 

can be conceived, therefore, the interest of the parties who are involved in 

these unfortunate domestic situations would be best served by the enactment 

of these solutions as statutes. 

In this portion of the study, >!e will consider the extent to which 

various factors should be considered in determining whether there is or should 
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be a post-divorce right of support and will recommend solutions to the problems 

that we have identified. 

The identity of the divorce plaintiff. If the husband was the divorce 

plaintiff, and if the ",ife obtained a support decree from a court of a state 

which recognizes the continuance of her support rights following an ex parte 

divorce, the full faith and credit clause requires this state to give the 

support decree the same effect that it has in the state where rendered and 
118 

enforce it against the husband. The divorce decree cannot affect any of 
119 

the wife's support rights under that decree. 

Disregarding the full faith and credit clause, it seems unfair to a 

.,ife to permit a judgment to cut off her right of support when she did not 

have her day in court on the merits of that judgment. The social policy 

that impels a court to award support in a divorce proceeding when it has 

personal jurisdiction over the husband should also impel a court to award 

support if the first opportunity the wife has to assert her support right 

occurs after the husband has pr~cured an ex parte divorce. Since the courts 

have evolved rules that allow a husband readily to obtain a divorce, it is 

necessary to provide that such a divorce can have no effect on the support 

rights of a wife wh~ is not subject to the personal jurisdiction of the court 

in order to protect the wife and prevent injustice. 

If the wife was the divorce plaintiff, it can be argued that by obtaining 

the divorce she voluntarily surrendered her support right. Certainly, if the 

effect of the decree where rendered was to terminate her support rights, the 

full faith and credit clause requires this state to give the decree the same 

effect. But, unless the divorce is obtained in a jurisdiction that terminates 

support rights upon divorce, the argument that the wife has voluntarily 
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surrendered her support rights seems unsound. If personal jurisdiction over the 

husband cannot be secured in the state where the wife is domiciled, it is 

impossible for the wife to litigate the question of support at the time of 

the divorce. To deny her the right to litigate that right later thus forever 

denies the wife her day in court and permits the husband, by deserting, to 

forever escape the obligations he incurred by his marriage. No desirable 

public policy is served by forcing a wife who needs support to choose between 

retaining a marital status which is a marriage in name only and retaining her 

right of support. 

In the light of these considerations, it is recommended that a right of 

support should exist following an ex parte divorce regardless of whether the 

wife or the husband was the divorce plaintiff. 

Amenability of the divorce defendant to the personal jurisdiction of the 

divorce court. Under the lau of some jurisdictions, it is possible for a 

plaintiff to determine by the manner in which he proceeds whether the defendant 

will be subject to the court's personal jurisdiction or not. In California, 

the problem can arise as follows: Code of Civil Procedure Sections 412 and 413 

describe the conditions under uhich service by publication may be authorized 

and describe the procedure for serving by publication. Service by publication 

is authorized where the person to be served (1) resides out of the state, 

(2) has departed from the state, (3) cannot after due diligence be found 

within the state, or (4) c:mceals himself to avoid the service of sun:mons. 

Service by publication is made by publishing the summons in a newspaper and, 

where the defendant's residence is known, by mailing a copy of the summons and 

complaint to the defendant. Personal service outside the state may be 

substituted for publication and mailing. A California court can acquire 
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personal jurisdiction over a defendant who is a domiciliary of the state 

although the defendant is not served personally so long as the defendant has 
120 

not departed from the state. But Code of Civil Procedure Section 417 

provides that, if service was made pursuant to Sections 412 and 413, a court 

has power to render a personal judgment against a person outside the state 

only if he was personally served with a copy of the summons and complaint and 

was a resident of the state (1) at the time of the commencement of the action, 

(2) at the time the cause of action arose, or (3) at the time of service. 

Thus, a plaintiff wife whose husband is still a domiciliary of California, 

but whose whereabouts outside the state are known to the wife, may choose to 

serve the defendant either by publication and mailing or by personal service 

outside the state. If she chooses the former course, she cannot secure a 

personal judgment; but if she follows the latter course, she can. 

The question is whether the plaintiff wife should lose the right to support 

after an ex parte divorce if she fails to proceed by way of personal service 

outside the state against a domiciliary husband who is out of the state. We 

suggest she should not. 

To bar the subsequent claim in such a situation wouldc'require the court 

'in the later case to probe the mind of the former wife to determine whether she 

knew:'of the def.endant's whereabouts, had reason to suspect that he might move 

before personal service could be made, could reasonably procure personal 

service upon him at that place, etc. 

Ho public policy is served by barring the wife's support claim in such a 

case. The husband is not twice vexed by support-seeking litigation--he was 

not required to and did not appear in tho! first case. If it would have been 
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more convenient for him to litigate the support issue in the divorce action, 

he could have appeared and thus forced the litigation of the issue. No ju-

dicial determination is called in question by a person adversely affected 

thereby. 

On the otl,er hand, barring the wife's claim would require the support-court 

to determine whether she acted reasonably in proceeding as she did. She may 

have proceeded by publication because she did not know exactly where he was; 

she may not have desired to force him to return to the state because she 

believed that it would be more convenient for him to return later; she may 

have believed that he would move before she could transmit the court's process 

and have it served upon him. A ~lrong guess on her part as to how reasonable 

her actions would appear to a later court would cost her her right to support. 

There is no reason to rest her right to support on such a tenuous basis. 

It is recommended, therefore, that res judicata should be applied to 

bar a post-divorce action for support only where the defendant was personally 

before the djvorce court. 

Choice of law 

The California cases have held that whether the right of a wife to 

support survives an ex parte divorce should be determined under the law of 
121 

her domicile at the time of the divorce. Under the law of most states, 

the substance of a spouse's right to support is determined under the law of 
122 

the other spouse's domicile. Our problem here is to determine whether 

either or both of these rules should be retained. 

It is recommended that both of these choice of law rules be continued 

subject to the qualification that the law of the obligor's domicile at the 

time of the divorce should determine the substance of the support right there-

after. 
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Survival of the support right. If the wife was the divorce plaintiff, 

and under the law of her domicile the right to marital support does not 

survive divorce, the full faith and credit clause requires other states to 
123 

recognize that the support right is terminated by the divorce. If the 

Iusband is the divorce plaintiff, the divorce court is l'lithout power to 

adversely affect whatever right of support the wife has under the law of 
124 

her domicile. 

Thus, the Constitution requires application of the law of the wife's 

domicile to determine whether her right of support survives ex parte divorce 

except in the case where the wife is the divorce plaintiff and under the law 

of her domicile the right of support survives divorce. Apparently, in 

this circumstance the courts would be free to apply the law of the husband's 

domicile. But inasmuch as policy considerations discussed above indicate 

that the right of support should survive an ex parte divorce procured by the 

wife, here too the most desirable law to choose is that of the wife's 

domicile at the time of the divorce. 

hben the husband is the divorce plaintiff and the right of support does 

not survive under the law of the wife's domicile, it is uncertain whether 

the Constitution permits any court to hold that the right of support does not 

survive. It is arguable that the United States Supreme Court cases hold that 

an ex parte divorce obtained by the husband cannot affect whatever right of 

support the wife had prior to the termination of the marriage under the law 

of her domicile, that f~r support purposes the divorce must be regarded as a 

nullity and the parties must be regarded as subject to all of their pre-divorce 

support rights and duties. 

It is neither necessary nor desirable to attempt to predict whether the 

United States Supreme Court will permit the state of the wife's domicile to 
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terminate her right to support upon termination of the marriage by an ex 

parte divorce procured by the husband. If a state can so terminate a right 

of support, it would be undesirable to permit that right to be revived merely 

by the migration of the wife to another state. If California provided by 

statute that an expired right to support could be revived simply by the 

migration of the obligee to California, the state could well become a haven 

for divorced wives who could not obtain relief in any other jurisdiction. 

A husband could never know whether he was free from his marital support 

obligation or not; for at any time his wife might move to California and 

commence a support action. His ability to plan for the future would be 

seriously impaired. As stated by Mr. Justice Schauer: 

If there is to be a divorce at all it is the better public policy 
that the decree of divorce shall settle for all time the rights 
and obligations of the parties to the dissolved marriage to the 
end that litigation arising from such marriage shall end and be 
known to have ended, and that the parties may have an opportunity 
to build to a future, free from, and perhaps the better for, the 
past, rather than to be wrecked by recurring litigation. l25 

If a state cannot validly terminate an obligee's right of support, a law so 

providing will eventually be held to be unconstitutional, and all states at 

the same time will be compelled to recognize the continuance of the marital 

support right. But since it is impossible to determine in advance of a 

decision on the question what the constitutional rule is, it is recommended 

that the legislatively prescribed rule require that in all cases the survival 

of the support right be determined by the law of the wife's domicile at the 

time of the divorce to guard against the eventuality that termination of the 

right upon an ex parte divorce obtained by the husband is constitutional. 

The substance of the support right. If the survival of the marital 

support right is to be determined under the law of the obligee's domicile, 



? . 

I ,-- ~ 

should the substance o~ that right also be determined under the law o~ the 

obligee's domicile? 'fhe answer must be "lIo" unless the nature o~ the obligee's 

right is to be drastically changed by the ex parte divorce. It must be 

remembered that under the law o~ most states, the obligee's right o~ support 
126 

is determined by re~erence to the substantive law o~ the obligor's domicile. 

It is the right o~ support under the law o~ the obligor's domicile that 

survives the ex parte divorce. 

Inasmuch as all states require husbands to support their wives, the choice 

o~ law is not too signi~icant ;Then it is the wife or ~ormer wife who is 

seeking support. But when it is a ~ormer husband who seeks support, the need 

to apply the SUbstantive law of the obligor's domicile becomes glaringly 

apparent. Suppose this case: Hand W live in Colorado (which does not 
127 

require wives to support their husbands ). They separate, H coming to 

Cali~ornia and W establishing residence in Arizona. 11hile the marriage 

continues, Ws right to support ~rom Iv will be determined under Arizona law, 

for he can get a personal judgment against 1-/ only by suing her in Arizona or 

by proceeding under the Uniform ReCiprocal Enforcement o~ Support Act, 

Arizona's version of which requires application of the law where the obligor 
128 129 

resides. Since Arizona does not require wives to support their husbands, 

H has no right of support ;Thile the marriage continues. 11hen the marriage is 

dissolved by an ex parte divorce, should the law used to determine H's support 

right then be Cali~ornia's law (which requires wives to support their 

husbands) or should it still continue to be Arizona's law? 

Since the theory o~ support following ex parte divorce is that the support 

rights inCident to the marriage are unaffected by the ex parte divorce, Arizona 

law--the law of the obligor's domicile--should be applied to determine the 

post-divorce support right because the marital support right was determined 
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under Arizona law. Moreover, it would be difficult to justify application 

of California law when the person required to perform under that law has (in 

the supposed case) never resided in California nor in any other state that 

required wives to support their husbands. As Professor Morris points out, 

it is short sighted to argue that California's interest in the economic 

interest of its domiciliary should be the predominate concern, for Arizona 
130 

is equally concerned with the economic interest of its domiciliary. 

Accordingly, it is recommended that in those cases where the right of 

support, if any, survives ex parte divorce, the substfu~tive law to be applied 

to determine the right of support should be the law of the obligor's domicile. 

As of what time should the law of the obligor's domicile be determined--

as of the time of the ex parte divorce or as of the time when support is sought? 

It can be argued that the substanti\~ law applicable should be determined 

as of the time of the ex parte divorce. The later action for support is 

authorized because the support rights incident to the marriage could not be 

determined at the time of the divorce. But, although these rights could not 

be determined at that time, when the parties are finally brought personally 

before the same court the court should attempt to determine the parties' 

support rights and obligations in the way that they should have been determined 

at the time of the divorce action. Moreover, if the parties are no longer married 

t.o eac;h other, their rights and obligaticns should be viewed as of the time of the 

divorce so that they can plan for the future undeterred by any fear that 

their rights and obligations may change as they migrate from state to state. 

On the other hand, it can be argued that the ex parte divorce should be 

totally disregarded insofar as support rights are concerned. Because the 

parties could not litigate their marital obligations in the ex parte divorce 

action, the fact that the action occurred and a divorce decree was rendered 
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should be of no consequence when a later right of support is asserted. Hence, 

in the support action, the court should apply the same la,; that it would if 

the parties were still married--the law of the obligor's domicile during 

the period for which support is sought. If future SUPP9rt is sought, the 

applicable la,; should be the law of the obligor's domicile at the time of 

the support action. 

Determining the applicable substantive la1'1 as of the time of the support 

action would tend to minimize the need for the support forum to determine the 

law of other states. It seems probable that few support actions will be 

brought against nonresident defendants because of the difficulty of obtaining 

personal jurisdiction. Hence, in most cases, the support forum would be 

applying its own substantive law of support. 

Although we are not free from doubt, on balance we prefer requiring 

determination of the substantive support law as of the time of the divorce action. 

Defenses 

If a husband is sued by his wife for support, under California lal, he can 

cross-complain for divorce. If he is successful on his cross-complaint, and 

if no divorce or separate maintenance decree is awarded to the wife at the 
131 

same time, the court is powerless to order the husband to support the wife. 

If both parties are granted divorces, whether one can be required to support the 
132 

other is determined in accordance with the doctrine of "clean hands." 

Apparently, too, equitable defenses may be raised against any action for 
133 

support, whether or not spouses or marital rights are involved. 

Legislation regulating support after ex parte divorce should make clear 

that defenses such as these that may be asserted under the applicable sub-

stantive law may be asserted in defense against a post-divorce support claim. 
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Post-divorce support actions 
134 

Hudson v. Hudson suggests that the post-divorce right of support can 

be enforced in an independent action in equity. The suggestion has apparently 

been overlooked, for divorce actions have been bvought to enforce the post-

divorce right of support despite the fact that the marriage was already 
135 136 

terminated. The Uniform Civil Liability for Support Act and the 
137 

Uniform Reciproeal Enforcement of Support Act provide statutory authority 

for interspousal support actions independent 0; the actions for divorce and 

separate maintenance. Since the theory under which post-divorce support 

actions may be maintained is that the marital right of support was undisturbed 

by the ex parte divorce, there is reason to believe that a support claimant 

may proceed under these acts after an ex parte divorce as well as before. It 

is recomnended that a minor statutory adjustment be made in order to make it 

clear that these acts can be used to enforce the post-divorce right of support. 

During a marriage, an obligor spouse has the' right to bring an action for 

divorce and obtain an adjudication that his obligation to support the obligee 

spouse no longer exists. It would be unfair to an obligor to provide an 

obligee with a form of action to enforce post-divorce support and fail to 

provide the obligor with a form of action to terminate his post-divorce 

support obligations comparable to that ,·,hich he has prior to divorce. The 

courts have provided the obligee with a post-divorce support action. Legislative 

action, however, seems necessary to provide an obligor with a post-divorce 

acticn to obtain an adjudication of his support obligations. 

Accordingly, it is recommended that legislation be proposed that would 

give a former spouse a right of action to terminate support obligations 

equivalent to that ,-,hich he has durinG marriage. 
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