#51 11/9/65
Memorandum 65-72
Subject: Stuwdy Fo. 51 - Right to Support After Ex Parte Divoree

Attached to this mezorandum, on pink paper, are two copies of a tentative
recoemendation that has been revised to reflect the decisions made at the July
meeting, Ome copy is provided so that you can mark suggested revisions on it
and return it to the staff at the next nmeeting.

Also attached, on green peper, is Section 7 of the Uniform Reciprocal
Enforcement of Support Act together with the Uniform lLav Commissioners' Note
indicating the reason for the change made in the section in 1952. The statu-
tory notes indicate that six states (California, Jolorado, Massachusetts,
Mississippl, Nevada, and Texas)} have retained the originel version. Since
those notes were written, Nevada and Colorado have enacted the current version
of the Uniform Act.

Accompanying this memo 1s a staff study on the problems in this area. h»
study is a first draft and will be worked over substantially; but it 1is adec.i~i:
to provide you with information concerning the existing state of the law,

The Commission asked the staff to talk over two problems presented by the
tentative recomuendation with Commissioner McDonough inasmuch as these pro.lems
invelve matters in the fileld of his expertise--the conflict of iaws. This memo
will include his cbservations on the matters that concerned the Caommission.
You will also receive a letter setting forth his vieuvs on the entire subjlect

of the Commission's recormendation.

The Tentative Recommsndation

e have expanded the tentative recommendation to indicate more precisely
the state of the existias law and to amplify the reasons underlying our policy

decisions.
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Section 270
Te have added definitions of "obligor" end "obligee" in accordance with

the Commissionts lnstructions.
Section was approved at the July meeting.

Section 272

Section 272 has been revised to reflect the Commigsion's decisicn that the
law of Californis is to be applied to determine both the substance of the right
of suppert and the survivebility of the right of support. The Comission asked
the staff to talk with Commissioner McDonough sbout this broad-gauge applicatice
of Californis law to all interstate problems arising under the gtatute, |

Commissioner MeDonough believes that the Cammlssion should give further
thought to the gquestion whether this is a desirable cholce of law rule. As
presently advised, he has these reservations: Merely because California law
will apply to the majority of ceses arising in the California courts is hardly
in itself a reason to abandon all effort to determine the correct law when
California is merely supplying a forum for out-of-state parties or for scme
other reason it is inappropriate to apply California lawv. There is no necessit)
to have the rule prcposed to cover otherwise insoluble cases because Evidence
Code Section 311 permits judges to apply California law, within Constitutional
limits, when the otherwise applicable sister-state or foreign law cannot be
determined.

The Comment itself points out that the section may be unconstitutional
in one respect., Justice Traynor's opinion in the Dimon case states that if
the wife is the divoree plaintiff and the state granting the divorce does not
recognize the survival of the right tc support, the courts of this state must

-3




give full faith and credit to the decree and recognize the demise of the
wife's support right. L0 Cal.2d at 540, If this is correct, it seems un~
desirabie to have on our tcoks a conirary statute which is unconstitutional
on its face as applied to such cases.

Justice Traynor's opinion alsc indicates that this section may be changing
California law in another respect. After mentioning the full faith and credit
rule p_ointed out above, he went on to say:

On the other bhand, 1f the husband obtains the decree in another state

and under the law of the state of the wife's domicile her right to

support was lost when the marriage status terminated, she would like-
vise not be allowed, by migrating to another state, to revive a right

that had expired. T[40 Cal.2d at 540-11.)

If Justice Traynor's dissent in the overruled Dimon case nov constitutes the lcv
of Califcrnia (and it seems likely that it does) 1t appears that Sectien 272
changes that law by permitting a wife, having no right of support in her own
state beceuse of the termination of the marriage, to sue in the Californie
courts and obtain a support decreee--without even establishing residence here.

Even if the former wife established residence here, it secems to be
questionable policy to revive a right that went out of existence before she
came here, Under such & law, & former husband would never be safe from the
inchoate claim of the former wife. At any time she might move to California
and sue for support. California would be the "Nevada" for support claimants
who had lost thelr rights elsewhere, It seems better for all concerned to
determine their rights as of the time of the divorce so that they may pick up

the pleces of thelr shattered lives and plan confidently for the future. This

viev is advocated in Morris, Divisible Divorce, 6h BARV, L, REV, 1287, 1302
(1951):

[The wife] should not be permitied to revive a dead right by migrating
after the divorce to a state where she may obtain support, nor should
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she be permitted to impose on her ex-husband, who may have remarried

in reliance on the divorce deeree, en cbligation of double support

vhich he did not have when the diveorce was granted.

At the last meeting, no action vas taken on Section 275 because of a
question raised concerning the full faith and credit to be given judgments
under this statute. The staff was agked to comsult with Commisaioner McDonough
on this question also. The metter is raised here because full faith and credit
i3 involved in regard to judgmenis granting support under Section 272 as well
as Jjudgments denying support under Section 275.

Consideration of the full faith and eredit clause begins with Yarborough
v._Yarborough, 290 U.S. 202 (1933). That case involved a Georgla couple who
were divorced in Georgia. The Georgia decree ordered the husband to pay a
Jump sum support award to the wife for the support of their child, Under
Georgia law, complisnce with the Georgla decree fully discharped the husband's
support obligation to the child, and no subsequent judgment for support couwli
be rendered against him. Thereafter, the mother and child migrated to South
Carolina; and sbout 1 1/2 years later, the child (by her guardian ad litem, t -
maternal grandfather with whom she was then living) sued her father in South
Caroline for additional support. The defendant father had property in South
Carolina which was attached, and thereafter the defendent was served personally
and appeared in the South Carolina action.

The majority opinion (by Brandeis, J.) held that the Constitution required
South Cerclina to give the Georgisa judgment the same feith and credit that the
Judgment would have in Georgia. Accordingly, the South Carclina court could
not crder the defendant father to pay any additional support to hie child, for
to do 50 would deny full faith and credit to the Georgis Judgment. Among other
things, Justice Brandels saild:
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South Carolina [by virtue of Sadie's residence in the state) thereby
acquired the jurisdictlon to determipe ber stetus and the incidents
of that status. Upon residents of that State 1t could impose duties
for her benefit. Doubtless, it might have imposed upon her grand-
father who was resident there a duty to support Sadie. PBut the mere
fact of Sadie's residence in South Carclina does not give that State
the power to impose such a duty upon the father who is not a resident
and who long has been domiciled in Georgia, He has fulfilled the
duty which he cwes her by the lav of his domicile and the Judgment of
its tiourt. Upon that judgment he is entitled to rely. [290 U.S. at
21.2.

Justice Stone dissented {together with Cardozo). He pointed out a number
of different declsions holding that certain kinds of juigments need not be giveu
the same effect abroad that they are given at home., He stated that South Carc-
lina's interest in its domiciliary minor should enable it to regulate the ineic -
of the parente-child relstionship within South Carclina. The Georgie Judgment

shoull be considered perely as regulating the incidents of the pareat-child re’=-

tionship within Georgis. It should not be read as purporting to regulate the -

lationship In pleces outside of Georgia vhere the pariies might later come to
reside. And, 1f it were so reed, it ought not to be entitled to full faith and
credit in South Carolina, the child's later acquired domicile,

Justice Stone's theory has yet to be applied in a support case, Stone

himself seems to have retreated from the theory in later workmen's compensatior

cases. As Chief Justice, he wrote the opinion in Magnolis FPetroleum Co. v. Hur'.

320 U.S. 430 (1943), That case involved a Louisiena employer and & Louisiana
employee who were doing some work in Texas when the employee vwas injured. The
employee obtained a compensation awvard under the Texes law, Under Texas law,

such an award bars any other recovery the employee mipht be entitled to from

the employer. The employee then filed for additional compensation under the
Louisiana compensation law which provided that an employee injured elsewhere

could obtain an award thereunder, deducting from the award eny amounta paid

under any other campensation law. The Loulsiana Supreme Couwrt held that Loulsiane

could avard the additional corpensation. The U. 8. Supreme Court reversed.
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Chief Justice Stone's opinion holds that a workmen's compensaticn award
is entitled to full faith and credit Just like a Judgment is. To give the
Texas award full faith and credit requires that it be glven the same faith ard
credit in Louisiana that 1t would have in Tex.as. Since it bars any further
reccvery from the employer (or his insurarce carrier) in Texas, the full faith
and credit clause prohibits Louisians frox meking any additional award.

Respondent was free to pursue his remedy in either state, but, having

chosen to seek it in Texas, where the award was res judicata, the

full faith and credit clauge precludes him from azain seeking a ramedy

in Loulsiena upon the seme grounds. [320 U.S. at Lik,]

Justices Black, Douglas, Murphy, and Rutledge dissented (in an opinion by Blac. .
J.) for reasons similar to those advanced by Stone in the Yarborough case.
Justice Jackson might have made the dissent a majority opinion, but the 4is-
senters lost him with their decision in the first Williams case (see Williams

v. North Carolina, 317 U.S. 287 {1942}):

I agree with the dissent that Louisiens has a legitimate interest to
protect in the subject matter of thias litigation, but so did North
Carolina in the Willlams case. I am unasble to see how Loulisiana can
be constitutionally free to appiy its own workmen's compensation law
to 1te citizens despite a previous adjudicetion in enother state if
North Carolina was not free to apply its own matrimoniml policy to its
owvn citizens after Judgment on the subject in Nevada, [320 U.S. ub6.]

Despite the slender majority supporting the court's opinion in Mag olir

Petroleum, it apparently remains the law of the land. It has been greatly

limited, however, by subsequent decisions. In Industrial Comsission v, McCerti-,
330 U.S. 622 (1946), the court held, in effect, that Uisconsin could grant addi-
tional compensation despite an earlier Illinols award vhere the Illinols award
itself contemplated that further relief might be obtained under the law of

snother state, Magnolie Petroleum was dlspinguished on the ground thet the

Illinois award did not purport to dispose of all of the employee's rights
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against his employer, as did the Texas award, but cnly those under Illinois
law. Moreover, the court announced that it would consirue workmen's compensation
acts that bar common law or statutory rights of recovery as barring such rights
only under the law of the enacting stete., "Only some uimistakable language
by a state legislaiure ar judiciary would varrant owr accepting . . . & con-
struction . . ." of & state compensation act as barring rights under sister
state lavs. 330 U.S, at 628,

Carroll v. lanza, 349 U.S. 408 (1554), seems somevhat incensistent with

the philosophy underlying Yarborough and Meanolia. There, a Missouri employee

of & Missouri subcontractor received compensation under the Missouri act for

an injury occuring in Arkansas while working for a Louisiana prime contractor.
Missouri law bars & subeontractor's employee from any relief againet the prime
contractor when he is injured and receives Missouri compensation., Arkansas -
does not bar common law relief against the prime contractor in such & situati-:.
The employee sued the prime contractor in Arkansas. The Court of Appeals held

that lMagnolia Petroleum was controlling and barred suit. The U. 5. Supreme

Court distinguished Magnolie Petroleum on the ground that & final compensatiorn

avard had been made in that case vhile no award had been made in the case bafa:
the court-~the compensstion payments had started merely upcn application.

Migsouri can make her Compensation Act exclusive, if she chooses, and
enforce it as she pleases within her borders. Once that poliey 1s ex-
tended into other States, different considerations come into play.
Arkensas can adopt Miseouri's pdlicy if she likes. Or . . . she nmay
supplement it or displace it with another, insofar as remedies for acts
cccurring within her boundsries are concerned. ilere it otherwlse, the
State where the injury ccowrred would be powerless to provide any
remedies or safeguards to nonresident employees working vwithin its
borders. We do not think the Full Feith and Credit Clause demands that
subserviency from the State of the injury. {349 U.S. at h13-b14,]

Actually, the policy expressed in the quoted portion of the oplnion 18 ths

same urged in the dissents in Yarborough and Magnolis Petroleum. That a statute
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only wvas involved in Carroll, while an award was involved in ia, seems
ilmmaterial. FPor between the time of the Magnolia decision and the time of the
Carroll decision Congress amended the statute on full faith and credit (pursuant
to the authority in the full faith and credit clause itself) to meke it applicable
to statutes as well as judgments. Hence, 1t would seem that no longer can a case
be distinguished merely on the ground that a statute instead of s judgment is
involved.

From the foregoing, it appears that existing decisional lav would require
a state to give the same sdjudicative effect to a judgment rendered upder our
proposed statute that this state wonld give to such a judgmeni., There has bee:
no hint that the court will treat support judgments and support laws like it
treats compensation judgments and compensation laws--as barring further reli~t
only under the law of the enacting state unless there iz a clear indileation w:
the contrary. It might be that the tremd of the recent cases might carry the
court that far--as suggested in the Yarborough diassent--but it is impossible
to so predict. To so hold would requdre the court to depart from the Congres-
sional langumsge that requires each state to give judgments of other states "+L:
same full falth and credit . . . as they bave by lawv or usage in the cowurts of
such State." 28 U.s.c. § 1736,

Thus, the requirement in Section 272 that Californis law be appliled to
determine the right of support provides no assurance that the Supreme Court wil:
hold that thiz statute merely purports to adjudicate rights wnder California law
without effecting rights uander other state laws. Indeed, existing case authovicy
indicates that judgments under this statute will be entitled to full faith and
credit and will give rise to or bar support rights in cther states despite the

fact that such other states may have contrary policies in repgard to post~divorce

support, Iymn v, ILynn, 302 K.Y. 193:897 R.E.2d 7k8, 28 A.L.R.2d4 1335 (1951)



Some language in the Yarborough cese raises a further question concerning
the choice of law made in Section 272. Perhaps the passage guoted above {page 5)
is too broad, but it does indicate that California may be overreaching when it
purports to tell a nondemiciliary that he is required to support scmecne in this

state vhen the law of his ovn domicile does not so require. Commonwealth v,

Mong, 160 Ohioc St. 455, 117 N.E.2d 32 (1954), held that the Chio reciprocal
support act could not require an Chio defendant to support a Pennsylvenia depend-.
ent, as required by P=misylvania lawv, vhen Ohio lew did not require similer
support to be give: to Chlo dependents.

Considerations such as these prompted the Uniform Law Commissioners to
amend the Reciprocal Act to provide that the lsw wnere the obligor is located
determines the nature of his obligation., Ancther reason for the amendment
appears in the ABA Journal article that is cited in the Camissioners' Note
{see attached green pege). That article points out that at least one pélicy
that has been tradit-io#al?gr served by cholce of law rules 1s the policy . -
of securing uniformityr of decision regardless of the forum. A person's righ-::
phould be the same regeriless of the court in whi.ch he sues or is sued. Thus,
requiring application of the law of the obligor's domicile assures that the
same declsion will %e reached whether he is sued directly in the state of his
domicile or whethber the actlon is initiated under the reciprecal act in some
other stéte or whether he is accidentally caught in another state.

Under the present Crefi of the siatute, an ex parte diverce may work a
substantial change in the pa~ties' support rights and duties. For example,
California requires wives to support their husbands under certain circumstance:r.
Arizona does not., Prior to diverce, a California husband would have no right
to obtain support from an Arizona wife. To gel personal jurisdieticn over hex.
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he would have to either sue in Arizona or proceed under the reciprocal act.
Arizona's version of the act provides that the obligor's duty of support is
determined by reference to the law of the state where the obligor is found.
Hence, Arizonats law would be applied, and tke husband would find that he has
no right to support. Our sta{:ute provides (whether it is enforceable or not
is ancther question) that California lav determines the Arizona obligor's
duty of support when there has been an ex parte divorce. Thus, even though
the theory of postediverce support is that the pre-divorce right continues
unaffected, owr statute provides for the creation of a post-divoree support
right vhen there was no support right prior to the divorce. UWe do not think
that such & drastic revislon in the parties' sypport righis and dutles is
warranted.

In the light of the foregoing, ve recommend the following modifications
of the statute:

1., The rights of the parties should be fixed as of the time of
divorce. That is, if the vife has no right to support at the time of the
divorce, she should not be able to create one by coming to Califcrnia. More-
over, the husbtand's defenses should be settled as of that time {except to the
extent that Section 273 pexrmits the wife to forfeit her rights at a later time).
The support right is an incident of the merital relationship; end slthough it
must be determined in a later proceeding because it could not be adjudicated at
the time of the marriage termination, still the support action should be looked
upon as an incident of the marriage termination proceeding.

2, The support right should not survive divorce if it dces not do so
under the law of the wife's (obligee’s) domicile at the time of the divorce.
This apparently is required by the full faith and credit clause when the wife is
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the divorce plaintiff. It seems desirable even when the wife is the divcorce
defendant,

3. The substance of the right tco support should be determined by reference

to the law of the obligor's domicile, This ig the law under the reciprocal
act in eppraximately 49 American jurisdictions--possibly more if any other
courts follow Chio's Supreme Cowurt and hold the inconsistent original versicn
unconstitutional. BSinees the reciprocal act will be usable urder this statute
as an enforcement tool, this statute should be consistent wvith the version of the
reciprocal act that is in effect in the vast majority of other states. Horemr,
there seems to be scme merit in Justice Brandeis' position that South Carolina
should not have the power to impose support duties on Georgia domiciliaries.
Such an assertion of extraterritorial power seems of especially doubtful validity
when the obligor has pever been subject to the Jurisdictlon of the state aszserting
the pover--ag will often be the case where support rights are sought to be enforce
under the reciprocal act.

This reccumendation ie not inconsistent with recommendation #2, above.
Where the parties are in different states at the time of the diverce, the wife's
right of support that swrvives under the law of her owvn state ls the right to
enforce the duty of support that the husband has under the law of his state,

At least this is the law in 4O American jurisdictions if she proceeds by way of
the reciprocal act. If she does not preoceed under the reciproecsl act, she will
usually heve toc go to the state wherc the husband is in order to’ gecure personal
Jurisdictien, snd that etate will apply its own law in order to determine the

nature of the wife's right., Cf. Hiner v. Hiner, 153 Cal. 254 (1908){nondcmicilia:

wife may sue California husband for separste malntenance in the California courts

under Calilfcrnia law).

* * * * *



If these recommendations are acceptable, a revision of Section 272
designed to carry them out appears on yellow paper and should be considered

by the Commission.
Section Z73 hes been redrafted in accordance with the Conmiseion's instructions.

Section 27k wvas approved at the July meeting.

Section 275
Action on this section was deferred pending a report on full faith and

eredit, See the dlscussiocn under Section 272, above. The Commission was
concerned with adjudicating the end of support rights vhen the adjudication

would have the effect of ending them everywhere.
Section 276 was epproved at the July meeting.

Section 277 was approved at the July meeting.
Respectfully submitted,

Joseph B, Harvey
Assistant Executive Secretary
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FXHIBIT T

§ 7. Choice of Law~-Duties of support applicable under this law
[act] are those imposed or imposable under the Jaws of any state where
the obligor was present during the period for which support is sought.
The obligor is presumed to have been present in the responding state
during the period for which support is sought uniil otherw;se shown.
As amended Sept, 1952,

Hlstorieal Nots

Bection, prier to a:!:mdm«ent of 1952, during the perivd for which suppor: s
vrovided ns follows: “"Duties of enppoert sought or whers the obligee was present .
enforceable under this law are those fm- when the failure to support commenced,
vosed or imporable under the laws of apy &t the eleetionm of the cobligee™
stute where the alleged obligor was present

Commissicners’ Note

Section 7 was amended hy striking the words *or where the obligee
‘was present when the failure fo support commenced, at the election of
the obligee” after the word “sought” and by adding the Jast sentence.
The suggestion for this change came from Dean Edward 8. Stimnson of
the Law School of the University of Idaho. It waa based upon Commex-
weslth v, Acker, 197 Mass. 91, 83 NE, 312 {1808) as analyzed in Stimson,
“Simplifying the Conflict of Laws” in 86 A.B.A Jour. 1603, 1005, December
1950. Denu Siimson was ip entire accord with the first part of Seclion
< a8 it stands and therefore insisted that the cbligee hare no absolute right
4o choose an alternative applicable law, but ornly a presumptive right to
have ber own law applied uniil it is shown that the obligor was in angther
state, in which case the law of ihat other state would be applied suto-
matically under the principle stated in the frst part of Rection 7. This
change hrings Secti:n 7 into accord with the original intention of the
LCorfertnce Cormumitier. The last part of Section ¥ as originally aéopted
was drafted fo take eare of the situation where the wife did not krow
the ‘whereshbouts of her husband., If was never infended that ahe should
have an absoluie right to choosa the apphuabif\a law as her inferest mzé,ht
dictaie,

Siatatory Notos

jmgtead of coppere is sought™ Code 180%, art BBO

Arizema. Specifies “Aet?
“Aan”, ARS § 12-38567,

“Califernig.  Section comforms io text of
origicxl gection, ax. gei tul in historical

note, shove  “Went's AuaCode Civ.Proc. §
plivicl
Coarage. In text of gecton prior to

185 amendment s act oui iR himtorical
noete above, inserts "or where the ohliges
4% whare the fallore to sepport continoes”,
foilowing “Ycomwenced® CR.S. 53, 43~

Uetawere. Sobstitates “chapter” ot
“lxw™. mmc.sm

Florida. Spocifies “ae
F.8.4. § SRO81,

Ti:noh, Specifies A, ¢ iustead of “law™,
and cabstitutes "respordent™ for “obkigor™
in boab insiances. SF.A ch. 68, § 522

Mzrylaxd., Sectiop reads a2z follows:
“pries of seoport eoforeeable nader thie
Article ore these Jmyosed or faposalis
under the laws of Maryiand opon the al-
toged bligor during the pericd for which

™ instead of “law™.

£7.

Maszachusetis. In text of origins) see-
tion sbown fn historical ncte above. omite |
“at tho election of the ohliges™, GX {Ter.
Fd) o STRA. § 4

Missiesippl, Beciior coofortze to fext
of crigingl gection, o9 wet gut in Lirtoriesl
note, sbove, Code I842 & 45807,

Neovads, Section conformm & texs of
original zectian s sbowm fn hintorics} note
shove. NS, 130000

Naw Jersey, Lews 1953 o 245, § 2,
amcpded section to conform to thiz mec-
fior: 8 smended in 1852 NIBA 2434
3T

Norith Carolina., JInserts "or sny mait
of he period”™ following “doring the pe-
riad”, G.B. § 3245

Marth Dzkota, Substitutes “enforoestle™
tor “appiicabie®, snd gpevifes “law” -
etend of “sct”. NDRE 1353 Sopp. 14—
1207,



Ohis. Laws 2855, p 560, rolctitutes
“enforeaables in seeordance with rections
811501 to 311322, inclusive, of rbe e
vised Code™ for “cpplicable ander the Jsw
(soty.” RO § 311503

Ohlshoma. Specifies "4t lastend of
Taw”. 12 OriStAnn. § 16005

South Carviing., Specifies “sct™ instesd
of “law” Code 1032, § 20-345.

Texas, Laws I851, o 377, p 684 § 7.
attds “put shali et jochede alimeny for a
formwer wile” to text of oviginal eection,
st gut in Listorieal note uhove. Vernoo'e
AonCiv.Sz orr. Z32580-3, 4 7.

Notex of Decisions

Jarisdistion ¥
i.aw governing 1
Pragence In responding state: 3

]

1. Law paveraiop

Where complaint wig Sled by wife o
Kentuciy under ERS 407.010 et seq., 21
injdaticg atste, snd waa certifed aud
tennsferred to New Jerser nnder NIS.AS
24 :4-30.1 et geq., and buchand wes present
at all times in New Jerseyr, it was the New
Jersey law which was spplicsble on gaes-
don of sepport for children. Daiy v. Daly,
1856, 128 424 3, 21 K. N8p

The duty of =uppnrt enforceable under
NIZATSAA B30T et seq., is that ittposed
or bnposzatle Ly law of New Jersay. Daly
v. Daly, 1950, 120 A.2d 510, 35 N_J Saper.
117, affirmed 123 A24 3, 21 X.T. 598,

Where action for sopport of child was
filed in Californiz eoort, which ecertified
cage to Oklaboma district coart uonder
Vniform Rediprocal Enforcement of SBup-

port Aet, 12 O8Sapp. § 160021, was.

applicable and would be enforced. Groen
v, Green, OkL.1057, 309 P24 274,

While thy porpose of the 1353 Flarids
Uniform Support of Dependents Law wan
to seenre sapport for “dependent wives
and children” only, F.B.A. § 835.001 et zeq.
cpactad fn 2055, applies to sony persoe to
whom a duty of anpport iz owed, and
indgineat of dismisend undar 1952 Act won
not res judieats cu precoedizgs Lronght
wpder 355 Act. Thompeon v. Thompsen,
Flaago7, 98 S0,2d 56,

2. Jurisdiction

NIS.A UA301 er geq, iz not e
gtricted to procecdings sgadnst an abseond-

ing hesbdand or father whe bas fed State,
wd New Jersey vonrt has juriedietion
vwhere hushand or father is present in
Sigie and children or wife sre present in
guother atate and father has Juty to smp-
pori. EDaiy v, Daly, 1958, 320 A25 510,
35 N Roper. 107, aficmed 128 A24 3, 20
NI 9.

Where sction for support of child wes
filed im Califorsia coart which certified
case to OklaLkoma distriet conrt, and swm-
rpiong and complaint were gerved on father,
Gilshoma court had Jurisdiction of matter
upder 12 0.5 Supp. § 1660.1 et peg. Groen
v. Gresn, OLLIOYT, 308 P23 276.

‘Where ~wife had obtained dvorce .in
Yelpsiz County, Florida, but jater beczme
s reudent of Converticot apd brovght
procordings wnder Cuannecticat law and
PB4 5 88011 et seq., which by iss terms
was desipned to provide a remeiy extirely
separate from snd independeni of nmy
remady  existing auder other applieable
provisions of law, the Cincnit Conrt of
Davel Couuty, the plaes of ex-hushard's
rosidence hed joradictiou of the procesd-
ingg ard conld enforee the duty of guppart
decreed in the divorce proceedings by w
gister ovunty. Thompeoa ¥. Thomprom,
Fia 1857, 93 So2d 60,

3. Presence in responding state

The Jdutics of suppori nnder NLRE.
244201 ot wog., ure those impoxed or
imposable under the lawes of the giate
where the oliifar was Bresett during the
period for whick support is sought, and the
presumpiion placen on bim the bordep of
going forward with proof that he was woz
present in rhe responding state duriog
such period. Daly v Daly, 3936, 122 423
3,21 N3, 500
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liemo 65-72 EXHIBIT 1I

§ 272. imen pight to support temigated by ex parte diverce

272, The duty of one spo;ae to support the other is terminated
by an ex parte divorce if:

(2a) Under the law of the obligee's domicile at the time of the
divorce, the obligee's right to suppert, if any, is terminated by
tha- ex parte divorce;

(v) Under the law of the obligor'e domicile at the time of the
divorce, the obligor could not be ordered to provide for either the
present or future support of the obligee in a divorce action, separate
maintenance action, or any other action to obtain such support;

(c) The cbligee wmjustifiably abandoned the obligor emd has

not offered to return prior to the divorce; or
fd) The obligee is living separate from the obligor at the time
of the divorce pursuant to an agreement that does not provide for

support to the oblige'é.
Conment. Section 272 states the conditiona under which a apouse’s
right to swpport is terminated by an ex parte divorce,

Subdivision (a} apparently states the exlsting law as indicated in

Hudson v. Hudson, 52 Cal.2d 735, T40, 34k P.24 295 (1959).

Subdivision (b) provides that there is no right to support following

an ex parte divorce i1f the abligor spouse could not have been held liable
under the law of his domicile for the obligee's support if sued personally
at the time of the divorce,
Por example, under California law, a husband abandoned by his wife is
not liable for her support until she offers to return, unless she was justified
by his misconduct in abandoning him, CIVIL CODE § 175. Similerly, a wife

is not required to support her husband, even though he is in need of support,

-1-
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if he has deserted her. CIVIL CODE § 175. A hushand iz not lieble for his
vife's support when they are living separately pursuant to an agreement that
does not provide for her support., CIVIL CODE § 175. An obligor spouse

may not be required to support the pther if the obligor is granted a divorce
on the ground of the obligee's marital misconduct and the obligee fails to
show that the obligor is also gullty of marital miscorduct. Hager v. Hager,
199 Cal. App.2d4 259, 18 Cal, Rptr. 695 (1962). Cf., Salvato v, Salvate, 195

Cal. App.2d 869, 16 Cal, Rotr. 263 (1961). And if both spouses are guilty
of parital misconduct, a California court considers the equitable doctrine of
"clean hands” in determining whether a claim for support may be enforced.

De Burgh v. De Burgh, 39 Cal.2d 858, 250 P.2d 598 (1952); Taylor v. Taylor,

197 Cal. App.2d 781, 17 Cal, Rptr. 512 (1961).

Under Section 272, if at the time of the ex parte divorce the obligor
gpouse resided in California and could have successfully resizted a claim
for support on any of the above grounds or upon any other ground that would
be récognized under California law, the ex parte divorce terminates any further
duty of support. But if the chligor spouse had no defense under California
law to & claim for support at the time of the ex parte divorce, the duty of
support would continue under Section 271 and would be enforeeable in an
appropriate action thereafter. But see Section 273 and the Comment thereto.

If the cbligor spouse resided in mnother state at the time of the ex
parte divorce, Section 272 would require & similar application of that
gtate's laws to determine whether the obligor could have been held liable
for the obligee's support.

Subdivisions {c¢) and {d) make certain dsfenses that would be spplicable

under California law t5 an action for support during marriage applicable to

an action for support following an ex parte divorce. See CIVIL CODE §§ 175, 176.
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#1 '
TERTATIVE RECOMMERDATTON

of the'
CALIFORNIA LAW REVISID&? CONMISSION
_ _ | relatins to _ .
mmmammmmmmxmnsmmmn '_
;m mc maw mm '

In 11953,-*%@13@;5 $uprm géi’:‘z'-tr-. Held in Dinon v, m,mn %0 Cat.2d

515, 254 P ad 52‘& (1953} 5. 'Bhat a fomer vife wh : miage vms ,stérminate&

by a ﬂ.ivcrce gra,nted by a eomaeticut eﬁurt that aiﬂ,net hmre peraaanal
. : 1 _
aurisdictmn over her hushand ceuld m'b sxibseguentiy mim;&in a.n aetion

for suppart against her fazmer hushand in Calirgrnia, The court reasone:i

' ’c.hat in the ahsence ai’ a valid alim awer& in a &iiroree actmn, the r:.ght
to support tmder Califarnla 1&\1 is depe‘nﬂent upon the éxistence trf a marriage o
Hence, the ﬁ:.voree .judgment thgt temina’sed the m&rriage alsa tamina.ted P |
the wife's right to aupport that vas. dependent thereon. o
e califamia Law Reviaiem ﬂmﬁaicm was then a.uthariaed to study the
ramifieatimns of the Dimo;; esne to aet@nﬁine ﬁhether 'Eha law statad therein _

should be revised. Tbe camissim'nmﬂeeﬂ J.ts atuﬂy; hut ‘hefcre emleticm

of t.he cmmissian's mrk the slmreme Gaurt nieci&ed Hgﬂspn w Hudafm, 52

Cal.2d 735, 3l}h P 2d 295 (1959}, which overru:r.ea ‘hhe &ec:lsim in mmon v,

' Dmﬂn.

Hiﬁiains v, Herth caamlina 31? U.s, 237 (19&2) , the United States
_ ' Supreme Court held that- 8 eourt of one state may validly grent a
Q . aivorce to a domiciliary of that state despite the lack of personal
jurisdiction over the defendant, and the United States Constitution
requires other states to give full fa.:.th anli creﬂ.it to the divorce
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Hudson v. Hudson involved a wife who had commenced s divorece action

against her husbend in California. While the action was pending, the
husband ob_tained a decree of divorce from an Idaho court tﬁat did not have
personal jurisdiction over tﬂe wife. The Sﬁ'preme Court held that notwith-
atanding the Idaho decree the wife could maintain ber Califorma ection &5 an
action merely for support insteaﬂ cf a8 an ac:tmn fer divarce and aupport. :
_Ijgggg_ d_eci—-sion has remedied at .13&31; seme. a:t‘ the-proiﬂ.-ems created
by the Dmepn decisian. The imiteﬁ Stat.,éa Suprem Caurt has also supplied

the answers to sem ef the pmblems preaented b:.r the M deciaion. -See

Vanﬂerbilt v. Vanderbll‘h, 351} U.S hl& {195?} These eages seexm  to have
settled the follmd.ng m&tters* SR | ; o '

1.‘. A &wame ;}udsment granted by a, cwr‘b w:.thout perscﬂal Jurisaietion |
over the wife camot ctrf:. eff whmt.aver right ta mppert the ﬂife haa m&er the
law of her dmcne. vanderb;ut v i@dgﬂ:ﬂh 354 1.5, 416 {195?) "

2. Wlleth&r the right af a. ﬂife to support aurvi‘tes ttée teminaticn of

the ma.rital sta.tus b:f ex gaﬁ:e &ivoree depen&s on the 1aw uf the w:lfe s

domicile at the time of tha divorce. .r_.Lsgn ¥, Hnﬂsan, 52 Cal 2& T35, 31I11 P.2d°

295 {1959) | | S ,
3. th:der Califurnia law, a wife a right to suppart suwivea &n ex

parte divorce o'bta:l.ne& b:y' the husrband Hudsan . Hu@em, 52 qu 2:1 735, 3k

P.24 295 (1959) .

Despite these case:, several problems remain
First, there is mo elear halding that a wife's right -of support under

California 1&w su.wives an ex parte divorce abtainea. by her. The Dimon -

.case held that & wife rel:mquishes her righ‘t‘. to support ’by seeking the

divorce, Because the Diznon_case_was. overrule_d in the Hgdson_ case, it mey




£

be inferred that this hoiding is no longer the law in Californis; but neither
the M cgse nor any subseguent appellate case has had occa-sion t2 80 hold
beeause none has involwved a former wife.seeking support after an ex parte
divﬁrce where she had béen the divorce plaintiff,

Second, even if it is assumed tha't a wife'-a right -of'suppart under
Californis law. survwes an ex parte divorce obtameﬂ by her s,s a general rule,
it 15 uncerl;ain whether her right to support survives such a divaree 1n a
cage xmere she could have ob‘bamed persmal Jurisdiction over heér hustsanﬁ
in the divorce action but failed to do so. It iﬂ at least arguable that
she should be prohi‘bi:bed fra:a "splitﬁing" h’er eause of actimz aml aeek:lng
support in a separate proceeﬂing when all af the 1saues ’between the parties
might have ‘been settled in the divorce Pmceed;lzig ‘

Third, it is not clear i‘rom the Huéscm deeisian what f‘nm of sction
should be hrought to enforce the eantirming duty of supporti The -prohlem wag
not pre'sent in the _I.I_u&t‘g:__n ease, far there & divorce act:.on h&d already been
comenced and’ prwided the vehlcle mr awarding Huppor‘b But is 18 uncertain
whether grounds for divorca musi:s 'be shmm as a cenda.twn f‘or ohtaming such

¢ "7, 53 Bﬂ.l 25. hﬂa, 2 Calo mltr* 9:

relief. See, 8.8., weher .. S@ericr Cow
3118 P.2d 572 (1960), where the fomr wwe bmught a. divorce action to obtam
support despite the dissclutien of ‘the. marr;age by ex parte dworce nearly
three years before. | _ : ' ' -

Fnurth, the grounds upon meh an actmn for support following an ex
parte divoree my be. ccmtested are nat clear, The ﬁisaenting opinion in ‘the
overrulted Dmon case suggested ttiat the husb&nﬂa ney . contest the merits of

the divorce, not for the purpase of setting it as:.de, but for the purpose of

2. For convenience of reference, in this recommendation, "husband" is
used to. refer to & spouse owing a dutz.r of support end "wife" 1s used
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defeating the claim for support; however, there is no clear suthority to
that effect. Moreover, the law to be applied in detemning vhether there
is a defende to & claim for sup:port is uneerhain. |

Flfth during a marriage, a husband may bring & ﬂivcrce a;etian and if
personal juris&ictlon is secured omr t’he wife, be free& fram any further
duty to s@pert the wife.: : Under existing California law, a eourt with ;nur-

i‘ﬂdibtion over both partiea ma;r nat o:z%er a hus’band to &u@urt hig wife

when the huaband :ts aws.rded B di'mme a.nd no’ aivome or separate mnintenance

decree is avarded to the mfe a‘e the smme tiue. . Ha

T }Lager, 199 Cal.
App.24 259, 18 Cal. Rptr. 695 ‘(,1_9{5_2) Fallmring the temination of & maréiage
by an ex parte ‘divorce 5 however, :a ;husbam- no langy_er has an-aetiun' for |
divorce available to terminaﬁé 'i:he duty of éui}part. Hence, gome other form
of actmn is needed BO that the possi'bility -af Teing required te suppor’s the
wife can be ended before the m’tmeases necessary te eata‘nlish ‘the huahanﬂ'

defense to such an actien have disappemd

To reﬁoi?e theraé prebls s "fhe Law ﬁeﬁsiaﬁfcmm‘iﬁssionx recommends _£he
enactment of legislation etibodying the following prineiples: '

1. The right of a former spouse to: suppart followirig a @ivorce decreed
by a court whi*éh ‘-had-.jurisdi&ioﬁ ﬁo‘*carﬁiﬁa%é the marriage, bﬁt 4id not have
personal juriadiction over i;he aefendant apeuse (referred t:a hereinafter as
Yex parte &ivcree“) ahouid be m&de statutar;r 86 that the nature and limits of
the r:.ght can be settled w:.thaut awai’ting the m‘m&rm}s a.ppeals necessary to |

provide the courts with: appar‘bunitiea o do 8. .
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2. A former spouse should have a right to obtain support following an
ex parte divorce whether the peraon seeking support wasg the plaintiff or
the defendant in the divorce action, If the husband was the divorce piaintiff,
the divorce audgmant should not affect the wife'a right t0 sqpport for the
wife WER not before the caurt ami ha.d no. opportunity to litiga.'be the queatlen.
-I?e:,ther should the right to suppurt be aﬂ‘ected 1f t‘ne wife was the divoree
plaintiff, No desirable pubhe polic,v- -1-3 served by farelng 8 wzfe“-whs-needs

‘support to malntain a mlationship that is & marriage in name only as the

price of retaim.ng her right to support frm a husband who cannot be semd

persenally in.the state of her damicile.‘

3 The right $a aqpport shsuld nnt be affécted by an ex parte divorce
vwhere the ‘nfe was the divorce plaintsz and caula have secured persongl
Jurisalctlon over the husband but fa:_led to dc- so. 'I'o bar -1 claim fur
support on such a ground would req;zu'e the eourt in the la’&er support a.ctitm
to determine whether the plaintiff knew or with reasonable dllzgance could
have determined the’ &efendant's wheraabouts at the tme ef the divcrce a.ction,
had reason to believe that the defendant woulﬁ rémain there until service
could be made, and could reasanably have procured aervice upon him at that
dace. It is undesirable to create a technical defense, not galng to the
merits of the support right that rests cn such an uncertam factual base
end  involves such difficult prohlems of prcof. 01’ course, a subaequent
action for - support should be barred if th& cause nf actian could have been
agserted in a preVious actlcm ﬂhere %nth ef the in'temsted parbies were ‘
personslly before the ¢cnrt Such a determinatlon may'be made by looking at
the record of the j_:rev:‘l.ous act;on. Bgt the suhsequent support action should

not be barred when the defenda:it' ﬁaa hbt actuaily before the court in the

divorce action.



4. There should be no right to support following an ex parte divorce
if the former husband could have defeated é claim for support in any divorce
or separate meintenance sction that'might have been brought dgainst him |
under the law of this state at thé time of thé ﬁivorce.

Requiring the_applicatién of California law to determine the defenses
to a post-divorce claim for-éupport'elimingtes needless complexity in the
statute as uell as theineed for trialjdu&gE£ to make extergive ﬁearches to
flnd ramnte details in the. 1aw of other states, As mﬁst of the cases arising
in the California courts will involve Calenrnia residents, the Califcrnia
law would be the-applip&hle lgw in mastrgaseg evantif,arcamglgx_rule based
on the ddhiéilé, ?esidencé; of-preseﬁbe of tﬁe faﬁti&ﬁ“ﬁeré.éﬁépfe&. Cf.,

Hiner v; Hiner, 153 Cal 25&, gl Pac. 10hh {1908)(nonresident wife may sue

Californ}a-hu&band fqr,sgpargte,mainﬁenance_ugde: California law).  And in the
few cases.that ﬁight afiﬂe‘ﬁnﬁef 8 ﬁore‘éﬁmplex fh1e in?olving ap@lication of
ancther state‘s laws, the suﬁstanti?e law to be qpplied would rarely vary
suhstant1ally fram California law, fbr the law af supgart, at Ieaae 1nsofar as
it pertalns to husbands anﬁ wives, does not vary greatly fram state to. state.

5« . The right torauppart when.nat terminated by an ex parte dlvorce,
" should be teminated thereafter under Some clrcmstances. I the wife
remarrles, there should be no further right ta look ‘to the oraglnal husband
for support thereaiterl ;n aﬂditldn, 31nce en gction for support ;ooks to the
equity side of the court for;:e;ief;_ang Other;écnductjon-the part of the wife
gsuch that it would be inequitahle‘to“rgqﬂire.the hgsbanﬂ to provide further
support should be'sufficiggﬁféb“térﬁihgte ihgﬁgubporﬁ obligafion;

6. Tt should be made clear that an sction to enforce support rights that

continue after an ex parte divorce may be brought under either the Uniform

5




Civil Liability for Support Act (CIVIL CODE §§ 241-254) or the Uniform
Reciprocel Enforcement of Support. Act {(CODE CIV, PROC, §§ 1650-1692). It
should not be necessary t§ proceed under the statutes go#erning the award of
support in divorce or separate nmaintenance actions.

T. A former husband should be gmnted the right to bring an action after
an ex parte d1 orce to_ obtain en aﬂ.}ud:ication rbhat his duty to gupport ‘his
former wife has ended, . | |

8. In any action in which the cnurt might aﬂ.judge that the right to
support after ex parte divoree has been 'bemina,te&, service on the civﬂ.
:1egal foicer of the cmmty where the w1fe resides should be required before
the court has aurmdiction ta render a jmignenta This will preclude the
gra.nting of a ,judgment teminating the dut;r tn auppﬂrt in a friendl:,r suit
_des_z.g'ned pfrimarily torshz.f'_tjthe' ,‘!_;;ushal;sa‘s su;ppartburden tu tl;e local tax

rolls,

(..
.




PRCPOSED LEGISIATION

The Commiesion's recommendations would be effectuated by enactment of
the following measure:

An act to add Title 4 (commenc;ng with Section 270) to Part 3 of Division 1

of the Civril Code, relating to liability and rights to support.

The people of the State of Californis do emact as follows:

SECTION 1. Title 4 (commencing with Section 270) is added to
Part 3 of Division 1 of the Civil Code, to read:
TITIE 4. SUPPORT FOLLOWING EX PARTE DIVORCE
4§ 270.. Definitions

270. As used in this title:

{a) "Ex parte divorce" means a Jjudgment, recognized in this
state as having terminsted the marital status of the parties, which was
yendered by & court that did not have personal jurisdiction over the
defendant spouse.

{v) "Obligor" means a person who owes or is claimed to owe a
duty of support to his spouse or former spouse,

(c) "Obligee" means e person to whom a duty of support by his

spouse or former spouse is owed er ip claimed to be owed.

Comment. “Ex parte divorce" is defined here to permis cogventenst referegoe
in the remeinder of the title. The definjtion regyires that the divorce be ;
effective to terminate the marriege. Hence, 8 divorce Jjudgment made Ly a
court without jurisdiction to terminate the warrisge is not an "ex parte
divorce" within the meaning of this title. A spouse wishing to ohtain
support after such a divorce can sue for divorce or separate maintenance

inagmuch am the merriage still existe.
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The definitions of "obligor" and “obligee" are based on similar
definitions that appear in the Uniform Civil Liability for Support Act
(see CIVIL CODE § 241) and the Uniform Reciproocal .marmat,-df Support
Act (see CODE CIV. PROC. § 1653). - I
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Limitations oo the rigm o Augport

§ 271. Right to support following ex parte divorce
271. The duty of one spouse to support the other is not
terminated bty or a_f_ter.,gn ex parte divorce except ‘a8 provided

in sgctioas_e_fze'and a?ﬁ. S L

Cosment. Bection 271 staten the extsting lav m_ fhe right of 8

,Wwwﬂmmemmuummmudwmmm

Qivorce. See Budeon v. Fudhon, 5eca:.aa ?35, .wrr.eeaas (1959).

% ranowing px psrte &imm are stated
in Sectigns 272 ‘m.a'fs?
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§ 272. When right to support terminated by ex parte divorce

272. The duty of one spcuse to support the other is terminated by -
an ex parte divorce if at the time of the divorce fhe obligee would
not have been entitled to cbtain support from the cbligor in a divorce
or separate maintenance action brought under the lawe of this state.

Comment. Under California law, there are several defenses to a claim for

support made by one spouse against the other. A husband sbandoned by his wife
is not liable for her support wuntil she offers to return, unless she was justi-

fied by bis misconduct in absndoning him, CIVIL CODE § 175. Similarly, a wife
is not required to support her husband, even though he is in reed of support,i
if he has deserted her. CIVIL CODE § 176. A husband is not liable for his
wife's support when they are living separately pursuant to an agreement that
does not provide for her support. CIVIL CODE § 175. An obligor spouse may
not be required to support the other if the obligor is granted a divorce on
the ground of the obligee's marital misconduct and the obligee fails to show
that the obligor is also guilty of marital misconduct. Hager v. Hager, 199
Cal. App.2d 259, 18 Cal. Rptr. 695 (1962). Cf., Salvato v. Salvato, 195

Cal. App.2d 869, 16 Cal. Rptr. 263 {1961). And if both spouses mre guilty
of marital misconduct, a California court considers the equitable doctrine
of "clean hands" in determining whether a claim for support may be enforced.

De Burgh v. De Burgh, 39 Cal.2d 858, 250 P.2d 598 (1952); Taylor v. Taylcr,

197 Cal. App.2d& 781, 17 Cal. Rptr. 512 (1961),

Under Section 272, 1f at the time of the ex parte divorce the obligor
spouse could have successfully resisted & claim for support on any of the
above grounds or upon any other ground that would be recognized under
California law, the ex parte divorce terminates any further duty of support.
If the obliger spouse had no defense under California law to 8 claim for

-11~-




support at the time of the ex parte divorce, the duty of support continues
under Section 271 and mway be enforced in an appropriate action thereafter.
But see Section 273 and the Comment thereto. |

The dissenting opinion in Dimon A0 mmn 40 Ccal.2d 516, 526, 25k P.2a 528

(1953), suggests that the eonsti‘hit‘iaml requimnt of full faith a.nd

credit forbids this sta.te fa:am fecagnizing an obl:lgee‘s right of 'ﬁupport
afberanexpamdimrae iftheo’bligeams theaimeeplamiﬁaaaumer :
thelawofthestabe mm%ﬁmmnmzmmmm

, surrive divorce. If se, ths Ganﬁtitution pmides an obligoz' Bgeuse ‘with

another defense to & pnus‘b—di\rom qiam for enp;for'h m addition to thone
nentionea; in Sect.tsna 2.?2 &n& 273

Tne ulssentim cpinton iﬁ tha m cage a.lso asserteed that if the
obligor obtained the ex: pnrt»e di\?aree am umler the law of" the abli@ee'
domicile the right. to suppart ﬁas 1ost when the mrriage status terminated,
the obligee eould not; by migri‘hing ‘ba mother sta.te, revive the right that |

had expired. 4o cal.24 at 5140-s5k1.i mﬁ as the Dimn &seiamn wag

~¥. Hudson, 52 Cali2d ‘?35, 31414 P. ad 295 (1959}), this a.soertion in the

‘ dissent nay m regresent the 15.1: in Califsmia.w If so, sEction 272 mﬂiﬂes

the law b:r prsviding e fomer spouse with a right of suppert rega.rdless of

whether such right wa8 lost imder the latr of ‘scme other nﬁate mn the

marriage status teminated.




§ 273. When right to support terminmated following ex parte divorce
273. The duty of one spouse to eupport the other, whem not
‘terminated by an ex parte divorce; is termimted thereafter if: |
(a) The obligee remarries; or
(’o} Tt wou;l.ﬂ be inequit.shle to require the o!:al:.gcr to
mrnish aup:pcrt to the ohligee

_gm__ Seet:lon 272 prescrihea conditmns unrler whieh the right of a
s.pouse to auppart 13 tgrmimted a*l:. the time or an ax parte slimee. Section.

273 prescribes the eonaitiom unﬂer whinh ﬁae ri@t of a spouse to mpport
istemiaatedatala%ertme o o : X

Eubaivision (a) is self-eqlsnatory Subdivisian (b) 16 inclnded in
" recogaition that the duty to mppors 1s enfaroed by the equity side of the

aourt., Gastm v, Gaston, 111& Cal. 151#2 hﬁ 'Pac. 509 (1896) - Galland v,
Gailand, 33 Cel. 265 (1869) cf. Do Burgn v. De. Burgh, 39 cal,2a 858, 250
B.2d 598 (]:952) Hence, the dut:.r should not ‘ae enferced ahen it would be
inequitable to do 80, The cimmstanoes under which it might be inequitahle
1o enforce the duty to support will vary from case to case, > and-the statute

would wunduly confine the eourts if 1% attempted to state in detail what
inequity ig cmtempl&ted. : :

Illustmtive af the siafenﬁes that are ava.ilab&.e m&er mh&ivision (1) s

the equi-hsble ﬂefense of .‘mfﬂma. : though m statute of Hnitationa runs on
the mty of supgort {'t.he amy ia'-s_'_céntiming one), 8- court. might deen 1t

1nequitsble to enferca snaa a &uty mer a mss pmoa. m elap

any a.saerbion ' of a claim far auppart ‘ Smi:l.-arly, a court

might deem 11: inequi‘bable te uphol& a clain for su;port by a former wife
who lives with a ma.n withwt mming hiui in oﬂer to avoid’ the defense

provided in subdivision (a.)




§ 274, Action to enforce duty to support

274. The duty of support following an ex parte divorce may be
enforced in an action brought under the provisions of Title 3 {com-
mencing with Section 241) of this part or Title 10a (commencing

with Section 1650) of Part 3 of the Code of Civil Procedure.

Comment. Section 274 clarifies the pature of the action to be used
to enforce the duty to support following an ex parte diverce. It provides
that an action for such support may be maintained under either the Uniform
Civil Lisbility for Support Act (CIVIL CODE §§ 241-254) or the Uniform
Reeiprocal Enforcement of Support Act (CODE CIV. PROC. §§ 1650-1692).
Hence; it is unnecessary teo proceed under the laws relating to actions for

divorce and separate maintenance to enforce the post-divorce duty to support.

-4



§ 275. Action to terminate duty to support

275. Any person whose marriage has been terminated by an ex parte
divorce may bring an action agains'b ‘his :E_'o:_ﬁe‘;' épouge to ohtain a deter-_:'
mination thet his duty o support suck spouse was terminated by or after
the ex parte divorce. - |

com::t. The defenses to an. action for supperb af‘ter an ex psrte
dimree that are B'batea in Bectiﬂﬁﬁ a7 am'l 273 m:r prove il'tusery if the

obligor is mhle to oh'ba:!.n an @ i j_'ieat:lan of his duiay to. smarb vhen the

vitnesses neaeasary' to es‘bablish 'hhese dafeasea are B‘bill muahle mring
ama.rrim anabli@rapmaemycut affansrfnrtharduty tc supportthe
- obligee. spause by ebt&ining a :livarce 1n an &etiﬂn where *I:he obligee ia persomuy'
{ served. - %r ¥.. Hﬂﬁr, 199 Ual App 24 259, 13 ca:l, Hptr 695 {1962) s\ectq.on
o5 provides the obligor with & eemparam rigm; after the marriege bes been *
terminated by an ex parte dimrcea Under Bec:t-ian 275, a spcuse pctentmlly _
1iable for- suppertr may 1n:l.tia€«e tba action ta &etem.tne whe"t-her there is suy |
further obhgatiun 0 ﬂupport. He need mat mrb un‘bil he is. sm& and

attemp't to- establish his aefenses at ‘that tme.

C




C

§ 276. Maintenance pendente lite

276. In any action brought to enforce a duty of support after
an ex parte divorce, and in any action brought to cbtain & deter-
mination that a duty of support was terminated by or after an ex parte
divorece, the court may order the cbligor ts pay any emount that is
necessary for the support and maintenance of the obligee during the -
pendency of the action, including the costa éf' suit and a‘.t‘hbiﬂey's
fees necessary for the prosecution or defensé of '_i:hef sction. .An:sr such

" order may be enforced by the court by executiﬁn or by :-:luch order or
orders as, in its -ﬂiséretioﬁ, it way from timé to time deen necessary_.
Any such order may be modified_or -revoked_ﬁt; any time during the |
pendency of the action 'exéépt as to any amount thﬁt ray have I,accnmd

C prior to the order of modification or revoeation,

COmnent. A court has inherent power to arder the payment of temporary
support during the pemiency of any a,ction to obtain pemanent suppnrt Hudson
v._Hudson, 52 Cal.2d 735, 34k P.24 295 (1959), Kru.'lg v. Superior Court, 216
Cal, App.2d 58, 31 Cal. Rptr, 122 (1963) Hood v. geoa, 211 Cal. App.2d
332, 27 Cal. Rpti-.' W7 (1962). Hence, Sacts.on 276 is ‘becbnically unnecessary.

It is included :ln this title R however, to eliminate &n:,r question coneerning

the power of the court to order such support in aetluns' hrought under this titie.
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_LETT. Bervide on county civil legal officer

277. In any action brought to enforce & duty of support érter
an ex parte d—ivorce, and in any aeiion ‘brcmght to obtaein a detemim—
- tion that a duty of mpyart vas . termimted. b;r or after a.n e: pa.rte
divoree, ‘the court shall not have Jirisgiction to render & Judsliant |
until 30 d&ys after the cmmty emamez., az- 'bhe distriet atberney in
an:r eo‘nntar not. having a couzrl:y cmasel, of the eaunty i.n which the
obliseg resia;es, s.f he is a msﬁﬁant ot‘ thia m&e, has heen semd

with mt:lce of the pende“ncy af the actian.

carmem; Sec«um 277 is mexnd,ed 1n t.tm titl,e in order thet the

county in which an o‘blim msi&ea my be m'm ﬁm ohligee's rish:h

Y

to mpport is a.baut to ‘ne temimteﬂ- Sometmea tha wunty wﬂl hsve
subro@tien rightn that my be sﬁec‘bed, and s&etines 8 fﬂenﬂl:y action

to temim.t:e & duty o supporh m:y be 1nstituted in orﬂer ta pr.ecm mbm
ticn rig&s!marising in the i:mediste fu'lm.re See GIVIL m § 248.
Notice to the eounty is requireﬂ, there!om, to ;arotide it with an oppor-

tunity to- protect ite ridrtd. Seutiona‘ﬂ 18 similsar to Hivil Code section
206.6.




#51
THE RIGHT OF A FCRMER SPOUSE TO SUFPCRT AFTER

AN EX PARTE DIVORCE

INTRODUCTION

. 1l
In e series of cases beginning in 1955, the California Supreme Court

has held that & former wife may malntein an action to obtain permanent
support from her former husband if the marriage was dissolved by a divorce
decree rendered by'a court that 4id not have personel jurisdiction over her.
The Supreme Court has reasoned that the divorce court!s lack of persopal
Jurisdiction over the wife precludes the divorce court from making any binding
adjudication affecting her marital support :l:':l.gh'l'.s.2

This study will explore the ramifications of these decisions to determine
whether there are unresolved legal problems in the area of post-divorce suvm-
port and, if so, whether such problems can be solved legislatively. The sty
will consider both federel and sisterstate law to the extent that they bear

on the question of what the California law s or ought to be.

TEE MARITAL RIGHFT OF SUFPCRT

Because the besle of the holdings that a former wife has a post-divorce
right of support bhas been that the pre-divorce support rights are unaffected
by a dlvorce decree rendered by a court without personal jurisdiction over her,
the study of post-divorce support righte appropristely vegine with an examina-
tion of a spouse's pre-divorce support rights.

California
Under exigting California law, a l;usband is required to support his v*-

10 the extent of his ability to do so. He is not regquired to provide such
-1~




support, however, vwhen she has shandoned him without just cause; nor is he
required to previde such support when she is living seEa.rate from him pursuant
to an sgreement thet does not provide for her support. The husband's obliga-
tion to support his wife is independent of her need for that support, and he
can be required t¢ provide her with support commensurate with his station in
1life even though she ls not dependent on him at all and has ample mesne of her
cwn.s

The wife, too, bas the duty to support her husband under existing
California la.w.6 She is obligated to provide such support, however, only
when "he has not deserted her" and he is unable, from infirmity, to support
himself," !

The duty of a spouse to provide support to the other may be spgciﬁcally
enforced by an action brought for that purpose during the marriage. Civil
Code Section 137 seems to provide that a court may avard separate maintedance
only -if the spouse seeking support establishes a cause for divorce or willful
desertion or willful nonsupport by the defendant spouse.9 It is well
established, hewever, thet a spouse may odbtain a decree specifically enforc-
ing the duty of support despite the faoci that the grounds specified by statute
for divorce or separate maintenance cannot be esta‘blished.lo

A separate maintenagce decree may be modified to incrsase the support
awarded or to lengthen the period for which support is requived; and it is
unnecessary for the court to reserve Jjurisdietion in order to exercise this

11
power of modification,

Other states

At common lew, & husband was required to support his wife; but the wife
12
had nc duty to support her husband,

-2=




The Commissioners on Uniform State Laws reported in 1964 that all Americen
jurisdictions retain the rule requiring the husband to support his wife {in

Texas the liability is for necessities only) and that 27 Americen Juril;dic-

tions now require the wife to support her husband when he is in need.

Although Ehe cammon law denied a spouse the right to dbring an action for
1

support, virtually all Ameriean jurisdiciions will judicially enforce the

obligation to support either through a statutory action for separate main-
15
tenance or through an action in equity independent of statute. Moeit stetes

regerd the action for separate maintenance as equitable in the sense that a
16

court of equity bas inherent power to eniertain the proceeding.. In such
Jurisdictions, statutes suthorizing suppcort actions are not regarded as
restrictions on the lnherent powers of the equilty court.17 Scome states,
however, limit a spouse to the statutcry conditions for relief upon the theory
that the actlon was unknowm to the cormen law and the right to separate
maintenance is necesserily limited, therefore, by the statute that created

18
the right.



Interstate problems

These differing duties of support would cause fev problems if married
persons would stop migrating from state to state. But inasmuch as the American
population is highly moblle, support problems frequently erise that involve

the lawvs of more than cne jurisdietion.

Marital support rights pursuent to judgment, Let us consider first the

situation where a support deoree is made in one state end the decree 1s sought
19
to be enforced in ancther state.

Section 1 of Article IV of the United States Constitution provides that
"Full Faith and Credit shall be given in each State to the public Acts, Records,
and judicial Proceedings of every other State,” The United States Supreme
Court has held that & judgment for support, or separaie malntenance, must be
accorded by the various states "the same binding force that it has in the
state in which it was originally given."ao If the support avard is payable
in future installments, tbe right to such instellments "becomes absolute and
vested upon becoming due, and is therefore protected by the full fajth and
credit clause,"el If, however, the support award is modifisble by the court
that rendered the decree, full faith and credit need not be accorded to the
decree.22

The full faith and credit clause, however, does not forbid a ¢owrt from
enforcing a modifiable decree rendered by & court of another B'lus!:!‘,e.?3 If &
modifiable decree is to be enforced by ancther state, due process requires
thet the aefendagz be given notice and the opportunity to litigate the question

of modifiestion. The state of California will enforce modifisble decrees

25
for support after trylng the lssue of modification on the merits,
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The Uniform Reciprocal Enforcement of Support Act was promulgated by the
National Conference of Commissioners on Uniform State Lavs in 1950, end it
has been twice revised by the Natlonal Conference since then.26 In either
its originel or an amended form it has been enacted in every American jurisdice
tion except New York, and New York hes enacted a Uniform Support of Dependents

27
Law that is similar, It seems likely that modifiable decrees will be en-~

forceable under the provisions of the Reciprocal Act.28 If this is so, then
despite the Supreme Court's refusal to apply the full faith and credit clause
to modifiable support decrees, such decrees are enforceable in virtuslly all
American Juriadietions.

Thus far we have ecnsidered the enforecesbility of a support decree in a
state other than that where the decree was rendered. Ve must now consider
the negative force of a support gecree-~the extent to vhich such a decree will
bar ancther acticn for support in a differemt jurlsdiction,

To the extent that the original decree is modifiable (as in Californie),
it seems clear that & support decree carmot bar further relief for the second
court has the power to modify the decree., Bubt if the originzl decree is not
modifiable, a more difficult problem is presented.

No decision of the United States Supreme Court has been found that involves

30
the specific problem; but Yarborough v. Yarborough, decided in 1933, involved

substancislly the same issue. That case involved a Georgle couple who were
divorced in Georgia. The Oeorgia decree ordered the husband to pay & lump sum
support award to the wife for the support of their child, Under Georgia law,

- compliance with the Georgis. decree fully discherged the husband's support
obligation to the child, and no subsequent judgment for support could be

rendered against him. Thereafter, the mother and child migrated to South
Carolina; and about 1 1/2 years later, the child sued her father in South Carolina
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for additional support. The defendant father appeared personally in the
South Carolina action.

The majority opinion (by Mr, Juétice Brandeis) held that the Constitution
required South Carolina to give the Georgls judgment the same faith.and credit that
the judgment would have in Georgia., Accordingly, the South Carclina gourt
could not order the defendant father to pay any additional support to his
child, for to do so would deny full faith and credit to the Georgla Judgment.

Justices Stone and Cardozo dissented in an opinion by Justice Stone. The
dissent argued that South Carolina's interest in its domiciliary minor should
enable it to regulate the incidents of the parent-child relationship within
South Carclina, The Georgla judgment should be considered merely as regulating’
the incidents of the parent-child relationship within Georgia. It should not
be read as purporting to regulate the relationship in places ocutside of Georgia
where the parties might later come to reside.

The Yarborough declision thus indicates that the full faith and credit
clause forbids a cowrt from granting further support to & spouse who haz exhausted
her support rights under en ummodifliable support decrese rendered by a court of

ancther state.

Marital support rights where no prior judgment. So far we have con-

sidered interstate problems that exist when a support avard is sought after
a previous support decree has been made., We now consider interstate problems
where there has been no previous support decree., Such problems may &rise vhen
elther the spouse seeking support or the spouse from vhom support is sought--
or neither--resides in the state where the support action is brought.

Most states will entertain an action for separate maintenance brought by

31
a nohresident spouse against a spouse who 1s resident in the state. Few



cases have involved the issue, but apparently the cases are divided on whether

a gupport action can be maintained where neither spouse is resident in the

32

state of the forum.

In California, residence is not a jurisdictional reguirement in seperate

33

maintenance actions. No California case has bteen found involving +two

nonresident spouses; but a dictum indicates that California would entertain a
34
support action even though nelther spouse were a resident of the state.

35

Dimon v. Dimon was a support action involving two nconresidents. The case

was decided in part on the ground that an ex parte divorce previously awarded
to the plaintiff terminated the plaintiff's right to support from the defendant.
The portion of the oplnion relating to the effect of an ex parte divorce upon
the marital right of support has been overruled.36 But the case also held

that an action for support could be maintained on behalf of a nomresident child
against a nonresident father. The dissenting opinion in Dimon contended that
suppoert could be awarded to the former wife regardless of the fgct that both
parties were nonresident.37 Since the majority opinion in Dimon was overruled
in an opinion by the author of the Dimon dissent, it is at least arguable that
the vievs expressed in that dissent ncv constitute the law of California.

This conclusion seems doubly warranted because even the mejority in Dimon held
that rellef could be granted against the nonresident father on behalf of the
nonregsident child and did not suggest that the nonresidence of the former
spouses was & bar go relief as between them. Moreover, Civil Code Section 2hb
(enacted in 1955)3 now provides that "An obligor present or resident in this
State has the duty of support as defined 1n this title regardless of the
presence or residence of the obligee.” Thus, it seems reasonably clear that,

under California law, a nonresident spouse mey maintain an action for support

against the other nonresident spouse.



In a concurring opinion, the Chief Justice of the New Hampshire Supreme
Court has pointed out that those states that hold to the rule barring support
sctions by nonresidents are preserving a rule that is out of harmony with
recent statutory developments in those states.39 All fmerican Jurilsdictions
now have enacted reciprocal enforcement of support legislation that permits
a spouse who is resident in one state to begin a support action in that staﬁg
that wltimately will be enforced against the other spouse in another state.
Thus, all states will now entertain a support action brought by a nonresident
spouse pursuant to the procedures specified in the reciprocal support legisla-
tion. Stétes retaining the rule that support actions can be maintained only by
residgents, therefore, merely require the spouse seeking support to remain out
of state and sue under the reciprocal act instead of permitting the spouse
to recover in a direct intrastate action where both parties are Lefore the same
court.

That law 1s to be applied in a support action betveen spouses who reside
in different jurdsdictions?

The few cases that have considered cholce of law problems in support of
dependents litigation seem to establish the following propositions: ({1} A
statc vill enforce a duby of support imposed by its ovm laws upon a resident
of the szate despite the nonresidence of the person to vhom the duty of support
is aved. : (2) A state will enforce a duty of support arising under the law
of another state wheE the person from whom support is claimed is a resident
of that other state. ¢ (3) A state will not enforce agsinst one of itshown
residents a duty of support imposed by the laws of another jurisdiction, 3

Tllustrative of the foreﬁﬁing propositions is the 1958 Texas case,

State of California v. Copus. That was a case brought by the State of

California to recover the cost of supporting the defendant's mother in &
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Californis mental hospital. The defendant was liable Tor such support under
b5
California law, but the Texas court held that there vas no comparable Texas
L6
law requiring the child to support his parent. During the period that the

defendant's mother was confined in the California mental hospital, the defendant
moved his domicile from California to Texas. The Texas court held that
California could recover from the defendaent for the peried during which he

was a California resident, but California could not recover upon the obligation
imposed by its laws for the period during which the defendant was a Texas
resident. The original version of Section 7 of the Uniform Reciprocal

Enforcement of Support Act provided:

Duties of support enforceable under this law are those imposed
or imposable under the laws of any state where the alleged obligor
was present during the period for which supporf is sought or where
the obligee was present when the failure to support commenced, at
the election of the obligee.*( "

Although both Californis and Texas had enacted this version of Section 7,

the Texas court dismissed it from consideration on the griund that California's
9
action was not being prosecuted under the reciprocal act.
50
In Commonwealth v. Mong, the Chic Supreme Courd held that Section 7 of

the reciprocal support act, which had been enacted in Ohio, could not constitu-
tionally reguire an Chio defendant to support a Pennsylvania dependent és
required by Pemnsylvania lew when Chio law d4id not require the defendant to
provide such support.

In 1952, the Uniform Law Commissioners amended the above quoted provision
of the reciprocal support act to read:

Duties of support applicalble under this lav are those imposed or
imposable under the laws of any state where the obligor was present
during the period for which support is sought. The obligeor is presumed

to have been present in the responding state during the perioed for which
support is sought until otherwise shown. 1




A1l Arerican jurisdictions except Nev York (New York has comparable legislation)
have enacted the Unifcrm Act;52 but only four states--California, Massachusetts,
Mississippi, and Texas--have retained the substance of the originally recommended
Section 7.52-1

The meaning of the currently reccimended version is not altogether clear.
Its lack of clarity is indicated in ithe following hypothetical cases: Cali-
fornia requires a wife to support her husband when he is in need, Arizona does
not.53 Suppose W leaves her needy husband, H, in California and establishes
a separate residence first in California and then in Arizona., If H sues for
past and future support under the reciprocal act, Section 7 may mean that W
can be held liasble for all past and future support because she was present in
California for a portion of the period for which support is sought. On the
other hand, Section 7 may mean that Il can be held liable for H's past support
for that period whiie she was still present in California but that she cannct
be held liable for H's support for the period of her Arizona residence. Under
this latter view, W could not be liable for future support; but under the
former view, W could be held liable for future supporl because of her presence
in California for a portion of the period for which support is sought.

Suppose, then, that W continues to support H until after she has established
an Arizona residence. Then she terminates her support and H sues under the
reciprocal support act. Under these facts, W was not present in Californis
for any portion of the period for which support is sought; hence, under any
interpretation of the section, W cannot be held liable for H's support, for
H's claim for support does nct cover any period of time during which W was

present in California.

Suppose, Turther, that W did not terminate her support to H until after
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establishing an Arizona residence, but she returned to California at a later
time on & weekend trip. Does the - veekend in California revive the entire
claim of H for support because of W's presence in California for a portion
of the period--the weekend--for which support is sought?

Finally, the wording of Section 7 suggests that itlcould be H's claim for
support=-not his right to support--that fixes the periocd used to determine the
applicable state law. BSectlon 7 provides that the duty of support is that
imposed or lmposable under the law of any state vhere the cbligor was present
during the period "for which support is sought." Does this mean that if E
seekts support for the period that W was & California resident--even though he
is not entitled to support for that pericd--that the California law can be
applied to determine W's duty of support, but that if H does not make his
nommeritorious elaim Arizona's law must be applied?

ile suggest that an interpretaiion of Section 7 that ties the dwuty of
support to nommeritoriocus allegations in the plaintiff's pleading is unsound,
We suggest, too, that an interpretation of Section T that ties the duty of
support to the fortuity of whether I has ever passed through any state that
requires wives to support needy husbands is unsound. ‘le think that the re-
ciprocal act is concerned with the presence of the parties during the period
for vhich support is sought. Under this view, W would be liable for H's past
support~-and Arizona would be required to enforee H's claim-~for that pericd
during which W was a California resident. But W would not be lisble for H's
support for that period during which she was an Arizona resident. W would not
be liable for future support as long as she remained an Arizona resident,

That this interpretation 1s the correct one seems to be supported by the
Commissioner st Note,Bhwhich indicates that revised version is based on con-

cepts and principles set forth in an article by Dean Stimson of the University
-11-



of Idaho Law School that sppeared in the American Bar Association Journal

in 1950.55 In that article, Dean 3Stimson argued thalt the proper rule to be
applied in determining personal rights and duties betveen perscons in different
states is that "the applicable law is the law to whicli the person alleged to
be under a duty was subject at the significi?t time and not the law to which
the person claiming the right was subject."s

It should be noted, too, that Dean Stimson's article argues that choice of
law rules should be based on physical presence, not domicile.57 It is arguable,
therefore, that the use of the word "presence” in Section 7 of the revised
Uniform Reciprocal Enforcement of Support Act was intended to mean physical
presence, not domleile. Nonetheless, some commentators on the uniform act
geem to interpret the section as referring to residence or domicile.58 Under
this Interpretation, Section 7 merely states in stabtutory Jorm the substance
of the Texas court's holding in the Copus case.sg Since this wview will be
easier to asdminister than an interpretation based on an accounting of every
minute of the obligor’é time, it is not unilikely that courts will come to the
same conclusion as the commentators as to the meaning of Section 7.

It is clear, therefore, that under the law of all but the four American
Jurisdictions retaining the original version of Section 7, the duty of one
spouse to support the other must be defermined under the law of the state where
the spouse from whem support is sought is "present” or resides. And even in
Texas, which retains the criginal version of Section 7, the determination of

the applicable rule is made in the same way unless enforcement is sought under

its provisions of the reciprocal support act.
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THE EFFECT OF DIVCRCE

Thus far, we have considered the rights and duties of support that arise
out of marriage. We must now determine what effect divorce bhas upon these
rights and duties, We will consider the effect of both divorces granted
by courts with personal jurisdiction over both spouses and divorces granted

by courts with personal Jurisdiction over one spouse oaly.

Divorce granted by court with perscnal jurisdiction over both spcuses

CaliTornia. Civil Code Section 139 authorizes a Cdl ifornis cowrt to
regquire a person against whom a divorce decree is granted to pay a suitable
allowrance to the party to whom the divorce is granted for support and maln-
tenance. Under famlliar principles of due process, such an order for support
is not binding on the party requireg to provide the support unless the court
had personal jurisdiction over him. °

In theory, the allowance permiited by Section 139 is nov a continuance
of the marital right of support. It is considered to be compensation to
the injured spouse for the loss suffered as s Eesult of the other's breach
of the obligations of the marital relationship. '

Accordingly, support may not be awvarded under Section 139 to the party
ageinst vhom is granted a decree of divorce.62 If both parties are granted
a divorce, or if one is granted a divorce and the other a decree of separate
maeintenance, the court may award support to either partg after considering the
application of the equitable doctrine of "clean hands.” ’ A court is
without jurisdiection to award support to & party against whom a diverce is
granted unless that party 1s also granted a divorce or separate maintenance

6l

decree in the same proceeding. Even if a separate maintenance decree has
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been granted to a spouse, if a divorce is later granted against that spouse,
65

the rights arising under the prior separate maintenance decree cease.
There 1s an exception to the rules stated in the preceding paragraph.
A divorce granted on the ground of incurable insanity does not relieve the

spouse to whom the divorce is granted from any duty of support that arises
66

out of the marital relationship.

In requiring support to be paid pursuant to Section 139, the court is

67
required to consider the circumstances of both parties., The need of the

spouse requesting support as well as the ability of the other spouse to
68

provide support must be considered, A support order made pursuant to Section
139 may be modified or revoked by the court as %o support installments that
have not yet accrued, but Section 132 forbids the modification or revocation
of any support order as to amounts that have accrued prior to the order of
modification or revocation.69
If a court makes no award of support under Section 139 in a divorce

decree, it lacks the power to modify the decree to provide for support at

& later time.70 Similarly, a decree providing support for a 1limited time
may not be modified after the expiration of such time to provide for
additional support.Tl However, a court may make an award of a nominal sum
in order to retain jurisdiction to modify the decree to provide for

, T2
additional support at a later time,.

Other states. The purpose of this study does not require an extensive

analysis of the laws of other states. It is sufficlent for our purpose to

note how the laws of the several states differ from the law of California.
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In a few states, a divorece terminates the right to support; hence, a
3

court cannot grant permanent alimony as an incident to a divorce decree.
In those states where alimony can be granted as an incident of divorce, it is

usually regarded as being based on the marital right of support and not as
Th

compensation to the injured spouse. In zcme states, support may be awarded

75
to a guilty spouse. In scme states a support order may be medified both
76
a8 to accerued support installments and as to unaccrued support installments,

Aind, a few states permit a court to modify a divores decree to provide for
support even though no support order was made in the original decree and the
court did not expressly reserve jurisdiction to make a support order at a

77
later date.

Interstate problems., Where there has been a divorce decree renfdered

containing an order for support, the problems presented are no different in
kind than those presented by a separate maintenance order; and the discussion
appearing above at pages 4-6  is apposite.

Where there has been a divorce decree, containing no order for support,
rendered by a court of a state--such as California--where the decree bars
any subseguent support award, thke full faith and credit clause of the United
States Constitugion probably bars any subsequent support award by a court of
another state.?

Where the divorce court lacks power to pass on a claim for support, the
decree will not bar a subsequent claim for support made to a court of another

9

state,

If the original divorce decree were rendered by a court of a state--such
as New Jersey--where a subsequent support order is not barred by the failure

of the court to award support in the original divorce action, several tenable
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views may be advanced as to the propriety of a subsequent support claim made
in the courts of another state.

If one accepts the argument that modifiable judgments should be subject
to the full faith and credit clause, or even if the forum state generally
enforces modifiable judgments as a result of its views of comity, it can be
argued that the forum should decide the claim for support just as it would
if 1t were a court of the state that granted the original divorce, whether
or not either or both of the parties are still residents of the divorecing
Jurisdiction. That originel divorce contemplated that the spouse from whom
support is sought should provide support at a later time when such support
became needful., The court did not reserve jurisdiction either expressly
or by making a nominal support award because it was unnecessary to do soj
nevertheless, the decree should be treated just as if the court had reserved
jurisdiction to modify a nominal award, for that was the legal effect of
the decree in the state where the decree was granted.

It may also be argued, however, that the divorce decree did not decide
nor purport to decide the issue of future support. That matter was left at
large and should be decided by application of the appropriate state laws as
of the time when support is actually sought. In effect, the divorcing state's
law requires a former spouse to support the other former spouse when the latier
is in need. But this view of the requirements of public policy should not be
forever binding on all of the other ststes in the union merely becauss the
former spouses were domiciled there when the divorce was cohtained., Unless
the spouse from whom support is sought or the spouse seeking support still
regides in a state requiring former spouses to provide support, there is no

reason to apply the law of the state where the divorce was granted.
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If the law of the divorcing state is not applied, the principles
discugsed above, pages 8-12, indicate that the applicable law should

be the law of the state where the spouse from whom support is sought resides.

X parte divorce

The Supreme Court of the United States has thus far insisted that a
divorce decree, to be accorded full faith and credit, must be awarded by a
court of a state where at least one of the parties to the divorce is domiciled,
It is unnecessary, however, for both parties to reside in that state; the
divorce must he accorded full faith and credit - even though the defendant
spouse is not subject to the personal jurisdiction of the court, so long.a58
the plaintiff spouse is s domiciliary of the state of the divorecing court, :

In this study, a divorce granted by a court that lacks personal Jjuris-
dicticn over both spouses, but that has power to enter a decree that must be
given full faith and credit insofar as it terminates the marriage, is referred
to as an "ex parte divorce."

Our inguiry at this point is as to the effect of an ex parte divorce upon
the rights and duties of support that were incident to the marriage. In
this portion of the study, interstate problems will not be discussed separately.
Instead, the attitude of the California courts toward interstate problems and
the law of other states on interstate problems will be discussed under the
headings of "California" and "Other states.” Because the purpose of this
study is to identify California problems and to sﬁggest possible California
solutions, the law of California will be discussed last.

82
Other states. In Lstin v. Bstin, the United States Supreme Court

held that a wife's rights under a separate maintenance decree granted by a

Hew York court wers unaffected by an ex parte divorce granted to the husband
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by a Hevada court., Because the Hevada court lacked perscnal jurisdiction
over the wife, the Supreme Court held that it lacked power to alter her rights
under the Hew York judgment.

83
In Vanderbilt w, Vanderbilt, the United States Supreme Court held that

a Hew York court could constitutionally award support to a former wife
despite the fact that her former husband had been granted an ex parte divorce
by a Nevada court prior to the time she commenced her New York support actiom.
The Supreme Court held that inasmuch as the wife was not subject to the
Hevada court's jurisdiction, that court had no power to extinguish any right
which she had under the law of New York to financial support from her husband.
These decisions were foreshadowed by concurring opinions that appeared

8L 85

in Armstrong v. Armstrong and Esenwein v, Commonweglth ex rel, [senwein.

In the Esenwein case, the court affirmed an order of a Pennsylvania court
enforcing a support decree although the husband had obtained a Nevada divorce
after the support decree had been rendered and although, under Pennsylvania
law, the obligation of a support order terminates with a subsequent divorce.
The holding was based on a determination that the llevada decree was void
because the husband never acquired a Nevada domicile; but the concurrin%6
opinion of Mr. Justice Douglas (who had dissented in the second Williams
case upon which the majority opinion relied) suggested that the decree of
the Nevada court did not have to be accorded full feith and credit in an
action for support.

The Armstrong case Involved action for support brought by an ex-wife
in Ohio against her former husband who had been previocusly granted a valid

Florida divorce. The Supreme Court affirmed the Chio support order on the

ground that the Florida decree did not purport to adjudicate the wife's
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supporﬁ rights; hence, the Chio court did not actually deny full faith and
credit to the Florida decree, Mr. Justice Black {for four concurring
justices) argued that the Ohio court was not regquired to give full faith
and credit to the Florida decree to the extent that the Florida decree
purported to affect the wife's support rights.

Cur view is based on the absence of power in the Florida court

to render a personal judgment against Mrs. Armstrong depriving her

of all right to alimony although she was a bonresident of Florida,

had not been personally served with process in that State, and had

not appeared as a party. It has been the constitutional rule in

this country at least since Pennoyer v. Neff, 95 U,S, 714, decided

in 1878f that nonresidegts cannot be subj§$ted to personal judg-

ments without such service or appearance.

8o far as the federal cases are concerned, then, it appears that a
divorce judgment cannot deprive a spouse of whatever right to suppert she
may have as an incident of the marriage under the law of her domicile if she
is not personally subject to the jurisdiction of the divorce court.

The rationale of the federal cases seems to be as follows: The divoree
court lacks power to make any binding adjudication of the absent spouse's 5
support rights because of its lack of personal jurisdiction over that spouse. >
To adjudicate the absent spouse's support rights would be to deprive that
spouse of property without due process of law.90 Lacking due process, the
divorce judgment can be given no effect even in the state where rendered.91
Since the divorce judgment can be given no effect on support rights in the
state where rendered, the full faith and ecredit clause--which requires that
it be given the same effect elsewhere that it has in the jurisdiction
where rendered--does not require that it be given effect anywhere else.92

Wot discussed in these cases is whether the court where support is sought
would be permitted to recognize the termination of the marriage for the purpese
of determining whether support rights incident to the marriage have terminated.
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The cases thus far havé merely held that the statelwhere suppeort is sought
can disregard the divorce and grant support. But, if the due process clause
would forbid the state that granted the divorce from holding that the divorce
decree terminated the supptrt rights of the absent spouse because such a
holding would deprive the absent spouse of property without due process of
law, 1t seems that recognition of the termination of the marital status by
ancther state as a basis for denying support is equally a deprivation of
property without due process of law.

The conéurring opinion of Mr. Justice Douglas in the Esenwein93 cage
suggests that the due process clause may require all courts to disregard an
ex parte divorce decree when support is scught by a spouse who was not a
party to the divorcehaction. The Lsenwein case was decided the same day as
the second Williams9 case. Mr, Justice Douglas dissented in the Williams
case on the ground that the divorce decree was not subject to attack under
Mevada law, hence, the full faith and credit clause protected it from attack
under ¥Worth Carolina law, The Lsenwein case also involved a Nevada divorce;
and, under the domestic law of Pennsylvania where the [senwein case arose, the
right to support does not survive divorce. Despite his views on the credit
that should be accorded a Nevada divorce, Justice Douglas concurred in the
Supreme Court's decision permitting Pemnsylvania to enforece the former wife's
right to support. From this, it may be inferred that he believed that the
Pennsylvania court would be forbidden by the due process clause from holding
that the wife's support right ecould be adversely affected by the ex parte
Nevada divorce that terminated her marriage,

25

Further support for this view may be found in Griffin v. Griffin where

the court held:
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A Jjudgment obtained in violation of procedural due process is

not entitled to full faith and credit when susd upon in another

Jurisdiction. . . . Moreover, due process requires that no

other jurisdiction shall give effect, even as a matter of

comity, to a judgment acquired elsewhere without due process.96

Whatever implications may be derived from close analysis of the language
of the various Supreme Court opinions, all that can be determined with
certainty at the present time 1s that a state may require s person to support
his former spouse despite a prior ex parte divorce if such former spouse was
not subjeet to the perscnal Jjurisdiction of the divoreing court.

The states have adopted a variety of rules to cope with the problems
ereated by ex parte divorce.g? In some states, the courts hold that the right
of support is incident to a marriage, and if the marriage is terminated--even
by an ex parte divorce--the right of support that is incident therete also
terminates. Other states hold that the right to support survives an ex parte
divorce if the former spouse who is seeking support was the divorce defendant;
but they deny post-divorce support if the former spouse who seeks support was
the divorce plaintiff. Other states draw no distincetion based on the identity
of the divorce plaintiff and hold that the right of suppori will survive an
ex parte divorce obtained by either spouse,

These rules, of course, are subject to modification as the full faith
and credit clause is found to be applicable., For exsmple, it is clear now
that a state granting an ex parte divorce camnot hold that s nondomiciliary
defendant®s right of support is terminated because the marriage to which it
was an incident is also terminated.98 And, it seems likely that the full
faith and credit clause requires all courts to deny post-divorce support to
a former spouse who was the divorce plaintiff if, under the law of the state
where the divo;;e was granted, the right of support does not survive an ex

parte divorce.
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California. In 19h6, a Connecticut court awarded Mrs. Sara Jane Dimon
a divorce from her husband who was then a resident of New York. Mr. Dimon

wag not served personally in Connecticut and did not appear in the Connecticut

proceeding. Soon thereafter, Mr., Dimon established a new home in Hevada, and i

Mrs. Dimon moved to Oregon. During one of Mr, Dimon's occasional visits to

California, Mrs, Dimon sued him in.California for her past and future support.loO
The case found its way to the California Supreme Court, which held that

the Connecticut divorce terminated all of Mrs. Dimon's further right to

support from Mr, Dimon.lOl Despite the fact that neither party was a resident

of California, the court based its decision on the sbsence of any provision

in the California statutes for a separate meintenance action between parties

who were nc longer married to each other., There was no discussion of

whether Mrs. Dimon was entitled to support under Connecticut, New York, HNevada,

or Cregon law. Mr. Justice Traynor dissented., He argued that the

Connecticut court's lack of personal jurisdiction over Mr. Dimon prevented

Mrs, Dimon from prosecuting her support claim in the divorce action; hence,

ghe should not be barred from prosecuting her support claim iw - £reum where

personal jurisdiction over Mr. Dimon could be obtained. He opined that a

former wife should not have a right to sue for support following an ex parte

divorce if such an action could not be mainteined in the courts of the state

where she was domiciled at the time of the divorce. If she was the divorce

plaintiff, full faith and credit would require the courts of this state to

hold that the divorce ended her right to support, since the divorce would have

that effect in the state where granted. If she was not the divorce plaintiff, i

but under the law of her domicile her right of support did not survive the

ex parte divorce granted her husband, she should "not be allowed, by migrating

2.
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102
to another state, to revive a right that had expired." But, if her right

of support survived the divorce under the law of her domicile at the time
of the divorce, she should be able to maintain an action to enforce that
right in the California courts,
Mr. Justice Traynor's wviews in the Dimon case are significant, for he
was the author of the majority opinions in the subsequent cases of Worthley v.
103 104 105 106
Yorthley, Lewis v. Lewis, Hudson v. Budson, and Weber v. Superior Court.

107
Worthley v, Worthley held that an action could be maintained in

California on a modifiable Hew Jersey separate maintenance decree even though the
defendant husband, subsequent to the New Jersey judgment, was granted an

ex parte divorece in Nevada. In so holding, the court looked to the New

Jersey law to discover whether the wife's rights under the separate maintenance
decree survived the ex parte divorce.

108
Lewis v. Lewis involved an Tllinois separate maintenance decree

rendered after the defendant husband had been awarded an ex parte divorce
in Hevada. Again, the Supreme Court held that California would enforece the
J1llincis decree., The Nevada divorce was entitled to full faith and credit
on the question of the parties' marital status, but the Illinecis judgment
{which was pot modifisble as to accrued installments) was entitled to full
faith and credit on the question of the duty of support. That the wife's
right of support survived the divorce under Illincis law was, of course,
determined by the Illinois judgment.

109
Hudson v. Hudson involved a California wife who had commenced a divorce

action in California. While the action was pending, her husband obtained
an ex parte Idaho divorce., Mrs, Hudson continued to prosecute her divorce

action, however, as an action on the alimony ¢laim alone, Although Dimon v.
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110
Dimon could have been distinguished, the court overruled its Dimon decision.

Hudson held that the right of a wife to support following an ex parte divorce
must be determined by the law of the wife's domicile at the time of the
divorce, Under California law, the right to support that is incident to a
marriage continues when that marriage is dissolved by an ex parte divorce.

111
Finally, in Weber v, Superior Court, the court held that a former

wife could maintain a support action against her former husband although he
had obtained an ex parte divorce long prior to the initiation of the support
action,

Frcm these cases, it seems clear that under Californis law a spouse's
right of support survives an ex parte diveorce obtained by the other spouse,.
No California case since Dimon has actually involved a situation where the
spouse seeking support was the divorce plaintiff, But in view of the fact
that Dimon was overruled, not distinguished, it seems safe to say that
California will recognize the survival of the marital support right regardless
of the identity of the spouse dbtaining the ex parte divorce.

When the former spouse seekling post-divorce support was not domiciled
in California at the time of the divorce, it seems fairly clear that the
California courts will determine whether there is a post-divorce support right
by looking to the law of the support-plaintiff's dcmicile as of the time of
the divorce, Tt was by application of this cholce of law ruls that the court
arrived at its decision in Worthley and in Hudson; and it was this choice
of law rule that was advocated in the dissent to the overruled Dimon decision.

These cases seem to have solved most of California's substantive problems
relating to the right to support after an ex parte divorce. A few still

remain, however.
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It is apparent that California counsel do not know what kind of an

action to bring to obtain support following an ex parte divorece, In Weber
112
v, Superior Court, the plaintiff wife brought a divorce action despite

the Tact that the marriage had been dissolved by an ex parte divorce almost
three years previously.

It is not clear what defenses may be raised to defeat a clalm for support
following an ex parte divorce. There is some language in the Dimon dissent
suggesting that the support-defendant might contest the merits of the divorce
action--not for the purpose of attacking the divorce, but for the purpose
of defeating the support claim. This suggestion seems ill-founded. Showing
the divorce was improperly granted seems merely ig show the continued existence
of the duty to support. A4s pointed out earlier, ] California law permits
a court to awaré support in a divorce action even though it denies the divorce.
Californiiliaw also creates certain defenses to support actions brought during
marriage. It is not clear the extent to which these would be applicable
to a claim for support following ex parte divorce.

The cases suggest no way in which a former spouse who could have defeated

a support claim made during marriage or in a contested divorce action may

initiate an action to obtain an adjudication of his support obligation following

an ex parte divorce. During the marriage, such a person could sue for divorce,
and if successful could obtain a judgment forever cutting off a further claim
for the support of his spouse.ll5 The cases do not suggest any way in which
g gimilar judgment might be obtained after an ex parte divoree,

1% will be recalled that the right of .a spouse to obbain support frow
the other spouse is-determined in nrost states by looking to the law of the

115
obligor!s domicile. The California cases indicate that whether the right
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to support survives an ex parte divorce must be determined by locking to

the law of the obligee's domicile as of the time of the divorce.ll7 It is

not clear whether these rules are incongistent or whether the courts are merely
holding that survival of the right is determined by the law of the obligee's
domicile even though the substance of the right itself may be determined

by reference to the law of the obligor's domicile.

The Calif'ornia courts have not yet dealt with the guestion whether the
right to support survives a divorce obtained by the wife in an ex parte
proceeding even though she could have brought her husband under the personal
jurisdiction of the court., It can be argued that she should be precluded
from "splitting her cause of action” by proceeding only with the ex parte

divorce when she could have litigated both her right to a divorce and her

right to support in a single, adversary proceeding.

FECOMMEINDATTONS

Without legislative guidance, the California Supreme Court can undoubtedly
provide sound solutions for most of the remaining problems; but it will be
years before the existing uncertaintiess will be eliminated by judicial
decision. In the interim, persons entitled to support may be denied their
rights, and persons entitled to be relieved from support obligations may be
required to provide support, because there is not enough at stake in the
particular case to warrant an appeal to the Supreme Court. If socund solutions
can be conceived, therefore, the interest of the parties whe are involved in
these unfortunate domestic situations would be best served by the enactment
of these solutions as statutes,

In this portion of the study, we will consider the extent to which
various factors should bhe considered in determining whether there is or should
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be g post-divorce right of support and will recommend solutions to the problems
that we have identified,

The identity of the divorce plaintiff, If the husband was the divorce

Plaintiff, and if the wife obtained a support decree from a court of a state
which recoghizes the continuance of her support rights following an ex parte
divoree, the full faith and credit clause requires this state to give the
support decree the same effect that it has in the state where rendered and
enforce it against the hu.sband.ll8 The divorce decrese cannot affect any of
the wife's support rights under that decree.ll9

Disregarding the full faith and credit claugse, it seems unfair to a
wife to permit a judgment to cut off her right of support when she did not
have her day in court on the merits of that judgment. The social policy
that impels a court to award support in a divorce proceeding when it has
perschal Jjurisdiction over the husband should alsc impel a court to award
support if the first opportunity the wife has to assert her support right
occurs after the husband has procured an ex parte divorce. Since the courts
have evolved rules that allow a husband readily to obtain a divorce, it is
necessary to provide that such a divorce can have no effect on the support
rights of a wife who is not subject to the perscnal jurisdiction of the court
in order to protect the wife and prevent injustice,

If the wife was the divorce plaintiff, it can be argued that by obtaining
the divorece she voluntarily surrendered her suppert right. Certainly, if the
effect of the decrees where rendered was to terminate her support rights, the
full faith and credit clause reguires this state to give the decree the same
effect, But, unless the divorce is cbtained in a Jjurisdiction that terminates

support rights upon divorce, the argument that the wife has voluntarily
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surrendered her support rights seems unsound. If personal jurisdiction over the
husband cannot be secured in the state where the wife is domiciled, it is
impossible for the wife to litigate the question of support at the time of
the divorce., To deny her the right to litigate that right later thus forever
denies the wife her day in court and permits the husband, by deserting, to
forever escape the obligations he incurred by hisg marriage. HNo desirable
public policy is served by fofcing a wife who needs support to choose between
retaining a marital status which is a marriage in name only and retaining her
right of support.

In the light of these considerations, it is recommended that a right of
support should exist following an ex parte divorce regardless of whether the
wife or the husband was the divorce plaintiff,

Amenabdility of the divorce defendant to the personal jurisdiction of the

divorce court. Under the law of some jurisdictions, it is possible for a

plaintiff to determine by the manner in which he proceeds whether the defendant
will be subject to the court’s personal jurisdiction or not. In California,
the problem can arise as follows: Code of Civil Procedure Sections 412 and 413
describe the conditions under which service by publication may be authorized
and describe the procedure for serving by publication. Service by publication
is authorized where the person to be served (1) resides out of the state,

{2) has departed from the state, (3) cannot after due diligence be found
within the state, or (%) conceals himself to avoid the service of summons.
Service by publication is made by publishing the swmons in a newspaper and,
where the defendant's residence is known, by mailing a copy of the summons and
complaint to the defendant., Personal service outside the state may be

substituted for publication and mailing. 4 California court can acquire
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personal jurisdiction over a defendant who is a domiciliary of the state
although the defendant is not served personally so long as the defendant has
not departed from the state.leo But Code of Civil Procedure Section 417
provides that, if service was made pursuant to Sections 412 and 413, a court
has power to render a personal judgment against a person outside the state
only if he was personally served with a copy of the summons and complaint and
was a resident of the state (1) at the time of the commencement of the action,
(2) at the time the cause of action arose, or (3) at the time of service.

Thus, a plaintiff wife whose husband is still a domiciliary of Califormia,
but whose wheregbouts outside the state are known to the wife, may choose to
serve the defendant either by publication and mailing or by perscnal service
ocutside the state. If she chooses the former course, she cannol secure a
personal judgment; but if she follows the latter course, she can.

The question is whether the plaintiff wife should lose the right to support
after an ex parte divorce if she fails to proceed by way of personal service
outside the state against a domiciliary husband who is cut of the state. We
suggest she should not.

To bar the subsequent claim in such a situation wouldorequire the court

in the later case to probe the mind of the former wife to determine whether she

knew-of the defendant's whereatouts, had reason to suspect that he might move
before personal service could be made, could reasonably procure personal
service upon him at that place, ete.

o public policy is served by barring the wife's support claim in such a
case. The husband is not twice vexed by support-seeking litigation--he was

not required to and did not appear in the first case. If it would have been
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more convenient for him to litigate the support issue in the divorce action,
he could have appeared and thus forced the litigation of the issue. HNo ju-
dicial determination is called in question by a person adversely affected
thereby.

On the other hand, barring the wife's claim would require the support-court
to determine whether she acted reasonably in proceeding as she did, She may
have proceeded by publication because she did not know exactly where he was;
she may not have desired to force him to return to the state because ghe
believed that it would be more convenient for him to return later; she may
have believed that he would move before she could transmit the court's process
and have it served upon him. A wrong guess on her part as to how reasonable
her actions would appear fto a later court would cost her her right to suppert.
There is no reason to rest her right to support on such a tenuous basis.

It is recommended, therefore, that res judicata should be applied to
bar a post-divorce action for support only where the defendant was personally
before the divorce court,

Choice of law

The California cases have held that whether the right of a wife to
support survives an ex parte divorce sghould be determined under the law of
her domicile at the time of the divorce.lEl Under the law of most states,
the substance of a spouse's right to support is determined under the law of
the other spouse's damicile.122 Qur problem here is to determine whether
either or both of these rules should be retained.

It is recommended that both of these choice of law rules be continued
subject to the qualification that the law of the obligor's domicile at the

time of the divorce should determine the substance of the support right there-

after,
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Survival of the support right., If the wife was the divorce plaintiff,

and under the law of her domicile the right to marital support does not
survive divorce, the full faith and credit clause requires other states to
recognize that the support right is terminated by the divorce.123 If the
lusband is the divorce plaintiff, the divorce court is without power to
adversely affecﬁ whatever right of swpport the wife has under the law of
her domicile.l2

Thus, the Constitution requires application of the law of the wifels
domicile to determine whether her right of support survives ex parte diverce
except in the case where the wife is the divorce plaintiff and under the law
of her domicile the right of support survives divorce. Apparently, in
this circumstance the courts would be free to apply the law of the husband's
domicile, But inasmuch as policy considerations discussed above indicate
that the right of support should survive an ex parte divorce procured by the
wife, here too the most desirable law to choose is that of the wife's
domicile at the time of the divorce,

When the husband is the divorce plaintiff and the right of support does
not survive under the law of the wife's domicile, it is uncertain whether
the Constitution permits any court to hold that the right of support dces not
survive. It is arguable that the United States Supreme Court cases hold that
an ex parte divorce obtained by the husband cannot affect whatever right of
support the wife had prior to the termination of the marriage under the law
of her domicile, that for support purposes the divorce must be regarded as a
nullity and the parties must be regarded as subject to all of their pre-divorce
support rights and duties.

Tt is neither necessary nor desirable to attempt to predict whether the
United States Supreme Court will permit the state of the wife's domicile to
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terminate her right to support upon termination of the marriage by an ex
parte divorce procured by the husband. If a state can so terminate a right
of swport, it would be undesirable to permit that right to be revived merely
by the migration of the wife to another state. If California provided by
statute that an expired right to support could be revived simply by the
migration of the obligee to California, the state could well become a haven
for divorced wives who could not obtain relief in any other jurisdiction.
A husband could never know whether he was free from his marital support
obligation or not; for at any time his wife might move to California and
commence g support acticn., His ability to plan for the future would be
seriously impaired. As stated by Mr. Justice Schauer:

If there is to he a divorce at all it is the better public policy

that the decree of divorce shall settle for all time the rights

and obligations of the parties to the dissolved marriage to the

end thet litigation arising from such marriage shall end and be

known to have ended, and that the parties may have an opportunity

to build to a future, free from, and perhaps the better for, the

past, rather than to be wrecked by recurring litigation.
If a state camnnot walidly terminate an obligee's right of support, a law so
providing will eventually be held to be unconstitutional, and all states at
the same time will be compelled to recognize the continuance of the marital
support right. But since it is impossible to determine in advance of a
decision on the question what the constitutional rule is, it is recommended
that the legislatively prescribed rule require that in all cases the survival
of the support right be determined by the law of the wife's domicile at the
time of the divorce to guard against the eventuality that termination of the

right upon an ex parte divorce obtained by the husband is constitutional.

The substance of the support right., If the survival of the marital

support right is to be determined under the law of the obligee's domicile,
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should the substance of that right also be determined under the law of the
obligee's domicile? The answer must be "No" unless the nature of the obligee!'s
right is to be drastically changed by the ex parte divorce. It must be
remembered that under the law of most states, the obligee's right of support
is determined by reference to the substantive law of the obligor's dcmicile.l26
It is the right of support under the law of the obligor's domicile that
survives the ex parte divorce.

Inasmuch as all states require husbands to support their wives, the choice
of law is not too significant when it is the wife or former wife who is
seeking support, But when it is a former husband who seeks support, the need
to apply the substantive law of the obligor's domicile becomes glaringly
apparent. Suppose this case: H and W live in Colorado (which does not
require wives to support their husbandslaT). They separate, H coming to
California and W establishing residence in Arizona, UWhile the marriage
continues, H's right to support from W will be determined under Arizcna law,
for he can get a personal Jjudgment against W only by suing her in Arizona or
by proceeding under the Uniform Reciprocal Inforcement of Support Act,
Arizona's version of which requires application of the law where the obligor
resides.128 Since Arizona does not require wives to support their husbands,129
H has no right of support while the marriage continues. Whenh the marriage is
dissolved by an ex parte divorce, should the law used t§ determine H's support
right then be California's law {which requires wives to support their
husbands) or should it still continue to be Arizona's law?

Since the theory of support following ex parte divorce is that the support
rights inéident to the marriage are unaffected by the ex parte divorce, Arizona
law--the law of the obligor's domicile--should be applied to determine the

poat-divorce support right because the marital support right was determined
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under Arizona law. Moreover, it would be difficult to justify application
of California law when the person required to perform under that law has (in
the supposed case) never resided in Californis nor in any cther state that
required wives to support their husbands. As Professor Morris points out,
it is short sighted to argue that California’s interest in the economic
interest of its domiciliary should be the predominate concern, for Arizons
is equally concerned with the economic interest of its domiciliary.l3o

Accordingly, it is recommended that in those cases where the right of
support, if any, survives ex parte divorce, the substantive law to be applied
to determine the right of support should be the law of the obligor's domicile,

As of vhat time should the law of the obligor's domicile be determined--
as of the time of the ex parte divorce or as of the time when support is sought?

Tt can be argued that the substantive law applicable should be determined
as of the time of the ex parte divorce. The later action for support is
authorized because the support rights incident to the marriage could not be
determined at the time of the divorce. But, although these rights could not
be determined at that time, when the parties are finally brought personally
before the same court the court should attempt to determine the parties!
support rights and obligations in the way that they should have been determined
at the time of the divorce action. Moreover, if the parties are no longer married
to each other, their rights and obligaticns should be viewed as of the time of the
divorce so that they can plan for the future undeterred by any fear that
their rights and obligations may change as they migrate from state to state.

On the other hand, it can be argued that the ex parte divorce should be
totally disregarded insofar as support rights are concerned. Because the
parties could not litigate their marital obligabions in the ex parte divorce
acticn, the fact that the action occurred and a divorce decree was rendered
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should be of no conseguence when a later right of support is asserted. Hence,
in the support action, the court should apply the same law that it would if
the parties were still married~-the law of the obligor's domicile during

the period for which support is sought. If future support is sought, the
applicable law should be the law of the obligor's domicile at the time of

the support actiomn.

Determining the applicable substantive law as of the time of the support
action would tend to minimize the need for the support forum to determine the
law of other states. It seems prcbable that few support actions will bhe
brought against nonresident defendants because of the difficulty of obtaining
persgonal jurisdietion, Hence, in most cases, the support forum would be
applying its own substantive law of support.

Although we are not free from doubt, on balance we prefer requiring
determination of the substantive support law as of the time of the divorce action.
Defenses

If a husband is sued by his wife for support, under California law he ecan
cross-conmplain for divorce, I he is successful on his cross-complaint, and
if no divorce or separate maintenance decree is awarded to the wife at the
same time, the court is powerless to order the husband to support the wife.13l
If both parties are granted divorces, whether one can be reguired to support the
other is determined in accordance with the doctrine of "clean hands.”132
Apparently, too, equitable defenses may be raised against any action for
support, whether or not spouses or marital rights are involved.l33

Legislation regulating support after ex parte divorce should meke clear

that defenses such as these that may be asserted under the applicable sub-

stantive law may be asserted in defense against a post-divorce support claim.



(1

Post-divorce support actions
134
Hudzon v. Hudson suggests that the post-divorece right of support can

be enforced in an independent action in equity. The suggestion has apparently
been overlooked, for divorce actions have been brought to enforce the post-
divorce right of support despite the fact that the marriage was already
terminated.135 The Uniform Civil Liability for Support Actl36 and the
Uniform Reciprocval Enforcement of Support ActlBT provide statutory authority
for interspousal support actions independent of the actions for divorce and
separate maintepance. Since the theory under which post-divorce support
actions may be maintained is that the marital right of support was undisturbed
by the ex parte divorce, there is reason to believe that a support claimant
may proceed under these acts after an ex parte divorce as well as before, It
is recommended that a minor statutory adiustment be made in order to make it
clear that these acts can be used to enforece the post-divorce right of support.

During a marriage, an obligor spouse has the right to bring an action for
divorce and obtain an adjudication that his obligation to support the oblipgee
spouse no longer exists. It would bhe unfair to an obligor to provide an
obligee with a form of action to enforce post-divorce support and fail to
provide the obligor with a form of action to terminatg  his post-divorce
support cbligations comparable to that which he has prior to divorce. The
courts have provided the obligee with a post-divorce support action. Legislative
action, however, seems necessary to provide an obligor with a post-divorce
scticn to obtain an adjudication of his support obligations.

Accordingly, it is recommended that legislation be proposed that would

give a former spouse a right of action to terminate support obligations

equivalent to that which he has during marriage.
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Verihiey v. Worthley, 4k Czl.zg 445, 283 P.2a 19 (195%); Lewis v. Lewis,
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Although the common lawr gave the wife a rigne of support, the
common lay rule forbidding one spouse from suing the cther precluded
aer frem bringing action te enforce her right. TBRCMLEY, FAMILY LAW 195 (2d
cd. 1962).. "'The only lepal reason vhy a husband should support his wife
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13.

iz, that she may not become a burden upon the parisa. 50 long as that
calamity is aveftéd, the wife has no clalm on her husbani. 4nd in fact
she has no direct claim upcen him under any circumstances whatever; for
gven in the case of pesltive starvation she can oniy call upon the parish
Tor relief. And the parish authorities will insist that the nustand shell
provide far her, when he 1s able, to the extent at least of sustaining
life, If the husband fail in this respect, so that his wife beccmes
chargeaﬁle to any pﬁrish, the 5 deo. h, c. 83, s. 3 says, that 'he S£all
e deemed an idle and disdfderly person, and shall be punishable'#ith
impriscrment and hard labor'," LACQUEEN, HUSBAID AND WIFE'h23h3 (1858).

The common lew permitted the wife to pledge “he husband's eredit in

Qrder to secure the necessities that he would nos provide, But this was

i

8 singularly.inadequate remedy, for its efficacy depends upon her being
able to find a tradesman who 1s prepared to give the credit asked Eér;.
and & husband who has failed in his obligation to bis vife is hardly
iikely to be a satisfactory debtor.” BRCMLEY, FAMILY LAW 195 (2d ed. 1962),

cC U, L. A. (1964 Supp. 10-12):
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See note 12, supra.
KIEZER, MARRIAGE AND DIVORCE 331 (3d@ ed. 19k6).
3 NELSON, DIVCRCE § 32.03 (2d ed. 1945).

Ibhid.

Ivid,

‘e do not consider the case where the first court did not have personal
Jurisdiction over the husband. TFamiliar principles of due process pre-
clude a court from rendering a decree that 1s personally binding upon a
defendant over vhom the court lacks personal jurisdiction. FPennoyer v.
Leff, 95 U.S. 71k (1878); Glaston v. Glaston, 69 Cal., 4pp.2d 787, 160 P.2d
k5 (19k5).

Barber v. Barber, 21 How. 582, 591 (1859}.

Gistare v. Sistare, 218 U.S. 1, 17 {1509).

Sistare v. Sistare, 218 U,S. 1, {1509); Lyrnde v. Lynde, 181 U.S. 187 (1501).
In Vorthley v. Worthley, Ll cal,2d 465, w68-469, 283 P.2d 19 (1955), Mr.
Justice Traynor noted: "In recent cases the United States Supreme Court
has expressly reserved judgment on the guestion of full Taith end credit
w0 modifiable judgments and decrees (see Barber v, Barber, 323 U.S. T7,
81l; Griffin v. Griffin, 327 U.S. 220, 234; but see Halvey v. Halvey, 330
U.5, 610, 615}, and the late Mr, Justice Jackson, & foremost expounder of
ithe law of full faith and credit in recent years, fcrecefully declared
that modifiable alimony and support decrees ere vithin the scope of that
clause . + . . (Concurring opinion, Barber v. Barter, 323 U.5. 77, 87.}"
Halvey v. Halvey, 330 U.S, 610 (ichk7).

Griffin v. Griffin, 327 U.S. 220 (1946).

Torthley v. Worthley, 44 cal.2da k65, 283 P.2d 10 (1955).
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SC U, L, A, 2 (1957); 9C U. L. A, {Supp. 1964 &= 34).
¢C U, L. A, 2 {1957); 9C U, L, A, (Supp. 1964k at 10).

See, Uniform Reciprocal Enforcement of Support fct {1950 Act) § 2(1i):

" *Support order' means any judgment, decree, or order of support
vhether temporary or final, whether subject to medificaticn, revocation
or remissicn regardless of the kind of aclion in vhich it is entered.”

See also, Worthley v. Wortinley, 44 Cal.2d 465, 472, 283 P.24 19
(1955)(aictum).

See note 11, supra, and accompanying text,

250 U,8, 202 (1533).

frmo., 36 4.L.R.2d 1369; Van Rensselaer v. Van Rensselaer, 164 A.2d 24h,
246 (W.H. 1960)(concurring opinion).

Annc., T4 A.L.R. 12bk2.

Hiner v, Hiner, 153 Cal. 254, 94 Pac. 104L (1900).

Bullard v. Bullard, 189 Cal. 502, 505, 209 Pac. 361 (1922).

Lo cal.2d 516, 254 P.2d 528 {(1953).

Hudson v. Hudson, 52 Cal.2d 735, 34k P.2d 295 (1959).

Lo Cal.2d at Sho,

Cal. Stats. 1955, Ch. 835, § 1.

Van Rensselaer v. Van Repsselaer, 164 A.2d 24k, 2hé (N.H. 1960).

o U, L. A. {Supp. 196k at 34).

Berkley v. Berkley, 246 S.W.2a 8¢k, 34 A,L,R.2d 1456 (lo. 1952); Anno.,
3k A,L.R.2d 1460; Hiner v. Hiner, 153 Cal. 254, ¢l Fac. 10Lh (1908).
3tate of California v, Copus, 156 Tex. 196, 309 S.W.2d 227, cert. denied,
356 U.5. 967 (1958).
State of Californie v. Copus, 150 Tex. 196, 300 3.17.23 227, cert. denied,
356 U.S. G067 {1958); Cemmonwealil v. Mong, 160 Chio St. 455, 117 N.E.2d

32 (1954).
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258 Tex, 156, 309 8.W.2d 227, cert. denied, 336 U.Z. S67 (1958).

Tut see Dept. of Mental Hygiene v. Kirchner, 59 Czl.2d 247, 28 cal. Rptr.

718, 379 P.2d 22 {1563), holding unccnstituticnal the statute.wequiring a
child to contribute to the support of his parenc in a state mental
imstitution.

The wmajority opinicn seems incorrect on this point. The dissent guotes
Texas Probate Cocde Section 423 as follows: “Uhere an incompetent has no
estate of his own, he shall be raintained , . . oy the children and
rrandchildren of such person respectively if able <o do so . . . ." The
parent was clearly incompeteni, and the quoted Texas statute clearly
imposed upon the defendant a duly of support. ©Since the State of California
lhad discharged this duty of suppert, it could be argued that it became
subrogated to the parent's right and could claim reimbursement from the
defendant for expenses incurred in discharging the defendant's support
cbligation. See, Annoc., 116 A.L.R. 1281, pointing out that most courts
held that a third perty vho provides assistance to somecne in need can
recover from the person vhose failure tc support created the need.

See, Historical Note apperded tc Section 7 of tle Uniform Reciprocal
Inforcement of Support Act (1952 fct) GC U. L., 2, {(1957).

See, Statutory Notes appended to Section T of the Unifcrm Reeiproeal
Enforcement of Support Act (1952 Act), 9C U. L. A, {1957).

The dissenting opinion did not dismiss the reciprocal act so lightly. It
regarded the enactment of the reciprocal act as a declzration ¢f policy
vy the Texas lLegislature. This seems to be the sounder view. The majority
oninion makes the substantive right to relief depend vpon the preocedure

used to enforcee that right. The California Supreme Court in an analogous
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situation has relied cn the reciprocal act as a doclaretion of policy

to avold creating two rules--cone that applies in reciprocal act proceedings
and enother that applies in other proceedings. Lce, Jorthley v. Worthley,
Iy cal.2a b65, L7o-L73, 283 pP.2d 19 (1955).

160 Chio St. 455, 117 N.E.2d 32 (195L).

Uniform Reciprocal Enforcement of Support Act & 7, 6C U, L. A. (1957).

9C U, L. A, 1-2 (1957}, 9C U. L. A, (Supp. 1964 at 9, 3b).

See, Statutory Notes to Section T of the Uniform Reciprocal Enforcement of

Support Act, 9C U, L. 4. {1957}, 9C U. L. £. (Supp. 1664 at 17), and

the Table of States adopting the 1958 version of <he reciprocal act,

9C U, L. A. (Bupp. 1964 at 3k).
see  Hote 13, supra.
9C U. L. &. (1557).

Stimson, Simplifying the Conflict of Laws, 36 A,B.A. JOUR, 1003 (1950}.

36 AJB.A. JOUR. at 1005.
36 A.B.A, JOUR. at 10Ch.
dote the discussion of residence and domicile in Threnzuveig, Interstate

Heccgnition of Support Duties, 12 CALIF. L. REV. 30z, 38B-389 (1954).

Cee also, Note, 6 U.C.L.A. L. RIV, 145 (1959).
See the text accompanying notes Lb-Lg,

De la Montanya v. De la Montanya, 112 Cal. 101, &4 Pac. 345 (1896).

i parte Spencer, 83 Cal. 460, 23 Pac. 395 (1890); frnold v. Arnold, 76

Cal. App.2d 877, 174 P.2d 674 {15L6).

Lampson v. Lampson, 171 Cal. 332, 153 Pac. 238 (1915).

e Burgh v. De Burgh, 39 Cal.2d 858, 250 P.2a 598 (1952); Salvato v. Salvato,

195 Cal. App.2d 869, 16 Cal. Rpir. 263 (1961).

-




6h.
65,

66.
67.
68.
69.
0.
TL.
72.

73«
T

5.

76,

780

Hager v. Hager, 199 Cal. App.2d 259, 18 €sl. Eptz. £95 (1362).

Douglas v. Douglas, 16k Cal. App.ad 230, 330 P.od 659 (2958); Simpson v.
Simpson, 21 Cal. &4pp. 150, 131 Pac. 99 (1913).

CIV, CODE § 1€8.

CIV. CODE § 139,

Sovman v. Bowman, 29 Cal.2d 8¢8, 178 P.2d 751 (19L7).

CIV. CODE § 139.

fowell v. Howell, 104 Cal. 45, 37 Pac. 770 {1894).

Puckett v. Puckett, 21 Cal.zd 833, 136 P.2d 1 (1943).

Tennesen v. Tonnesen, 126 Cal, App.2d 132, 271 P.2d 534 (1954).

2 NELSON, DIVCRCE AND ANNULMENT, § 14.11 (2d ed. 1961 Rev. Volume).

2 FELSON, DIVCRCE AND ARNULMEKT, § 14.06 (24 ed. 1961 Rev. Volume).

2 NELSON, DIVORCE AND ANNULMERT, § 14.17 (2d ed. 1561 Rev. Volume).
Anno., 6 AJL.R.24 1277,

Amno., 43 A.L.R.24 1387.

Lyen v. Lynn, 302 .Y, 193, 67 N.E.2d 748, 2B A.L.R.2d 1335 (1951), cert.
denied, 342 U.5. 849; Miele v. iiele, 25 N.J. Super. 220, G5 A.2d 768
(1953). The @Egig case invelved a former wife who sued in New Jersey for
cupport pursuant to a Hew Jersey statubte that provides: " . . . [4]fter
decree ¢of divorce, whether obtained in this State or elsevhere, the Court
ol Chancery may make such order touching the alimciy cf the wife ., . . as
the circumstances of the partics and the nature of <he case shall render
fit, reasonable and just . . . . The New Jersey court held that the

sunport action should be dismissed because the Nevada judgment barred

. further relief in Nevada and the full faith and credit clause required New

Jersey to give the Wevada decree the same force and effect that it had in

[Mevada..
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v« « Wew Jersey will nct te suffered 4o teccme a resort for

vives whose matrimconial ties to thelr spouses heve been severed in other
Jurisdictions and who, lacking further remedies there Lecause of the finali-
ty and conclusiveness of the judgment entered in ihe litigation, seek out
the New Jersey courts as a forum for additional relief not available in
the foreign forums." 25 N.J. Suger. at __ , 95 A.28 at 771,

Cocper v. Cooper, 314 Ky. 413, 23b 5.W.2d 658 (1950).

Villiams v. Morth Carolina, 325 U.S. 226 (19L5).

Uilliams v. North Carolins, 317 U.S. 287 (1oh2).

334 U.S. 5k1 (1948).

354 U.s. 1316 (1957).

350 U.S. 568, 575 {1946).

325 U.S., 279, 281 (1945).

Tilliams v. North Carolina, 325 U.3. 226 (1945).

350 U.8. at 576.

Cee Hudscn v, Hudson, 52 Cal.2d 735, T40, 34b T.2d 295 (1959).

Vanderbilt v. Vanderbilt, 35L& U.3. 416 (1657).

firmstrong v. Armstrong, 350 U.S. 568, 575 {1956}(concurring opinion}:

This concurring opinion was cited as a partial basis for the majority
opinion in the Vanderbilt case, 35k U.S. 416, Llou,

This proposition must be inferred from the discussion of Fennhcyer v. Heff,
25 U.3. 714 (1878), in Mr. Justice Black's majority opinion in the Vander-
bilt case and his concurring opinion in the Armstrong case. See the dise
senting opinion of Mr. Justice Harlan in the Vandertilt case: "The Court
nolds today, as I understand its opinion, that Hevada, lacking persanal

Jurisdiction over Mrs. Vanderbili, had no power to adjudicate the question
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ol suppert, and that any diverco decree purporting so to do 1s to thdt
cxient wholly vold--presumably in devada az well zs in New Yeork--under

tie Due FProcess Clause of the Fourteenth Amendmeni, pursvant to the
dcctrine of Pennoyer v, Neff, 95 U,8. 71k." 35L 1.3, at L28.

Vanderbilt v. Vanderbilt, 354 U,3. 416, 419 (2$57). It has been Mr, Justice
Dlack'™s coneistent positicn throughout these cases that the full faith and
credit clause requires the couris of each state tc give a judgment rendered
by a court of another state the ssme effect that ©the jutgment has in the
sivate where rendered. ©Gee his dissenting opinion in Williams v, HNorth
Carolina, 325 U.S. 226, 2kl (19h5). ", ., . North Corclina camct be per-
ritted to disregard the Nevada decrees without passing apon the "faith and
credit! which Hevada itself would give to therm under its own Tlaw or usage.'"
325 U.3. at « Hence, 1t is implicit in the copinions written by Mr.
Justice Black that ex Parte divorce decrees cannot be given any effect even
in the state where rendered inscfar as they affect or purport to affect the
suppcrt rights of the absent pariies.

Lsenvein v. Commonwealth ex rel. Zsenwein, 325 U.3. 279, 281 {1g45).
Uilliams v. Worth Carolina, 325 U.S. 226 (19L5).

327 U.S. 220 {1946},

Ic. at 2268-229. See also the opinion of Mr. Jusvice Black in Armstrong v.
Armsireng, 350 U.S. 568, 575 (1956) where he asseried that a legislative
divorce, though effective to terminate the mariisl status, cannot "create
or destroy financial obligations incident to marriace.” 350 1.3, at 580.
Afmnot., 28 A.L.R.23 1378.

Vanderbilt v. Vanderbilt, 35k U.Z, k16 (1956).

Sce the dissenting cpinion of My, Justice Trayncr in Dimon v. Dimon, 40
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Cal.2d 516, 526, at 540: "If <he wife was the plaintirff in the divorce
action, and under the law of the state granting the decree the right did
not survive the divorce, the full falth and credit clause would ccmpel
California to give the same effect tc the decree and hold that the decree
not cnly dissolves the marriage status bul terninated the wife's right to
support.” See also note 78 and. the accompanyins text.

The facts are quite fully reported in Dimon wv. Dimon, 24k P.2d 972 {Cal.
App. 1552).

Dimon v, Dimon, L0 Cal.2d 516, 25b P.2d 528 (1953).

Lo Ccal.2d at 5hl,

Li cal.oda b6s, 283 p.2d 19 (1955).

Lo Cal.2d 389, 317 P.2d 987 (1957).

52 Cal.2d T35, 34k P.od 295 (1959).

£3 (al.2d 403, 2 Cal. Bptr. 9, 348 P.238 572 (19€G).

4y cal.od k65, 283, P.2d 19 (1955).

L4g cal.2d 389, 317 P.2d 687 (1957).

52 Cal.2d 735, 344 P.2d 295 (1959).

4o Cal.2d 516, 254 P.2d 528 {1953). See notes 1C0-1C2 and the acccmpanying

text.

53 Cal.2d k03, 2 Cal. Rptr. 9, 348 P.2d 572 (19€0).
53 Cal.2d 403, 2 Cal. Rptr. G, 3k8 P.2a 572 (19GG).
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