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Subject: Study No. M4{L) - Fictitious Nawme Statute

The attached research study deals with the- fictitious name statute.

While the topies of sult in common neme snd the use of fictitious
names are related in some respecis, they sre sufficiently separable so
that the use of a fictiticus name mesy be separately considered,

The gquestion of suit in common neame will be deglt with in & second
study to be considered at a subsequent meecting. The two studies may be
cembined later into a single study.

Existing Californie law (see pages 2-B of research study)

Sections 2h66-24TL of the Civil Code provide that every person or part-
nership transacting business in a fictitious name and every partnershiy
trangsacting business in & name that does not show the names of all the
persons interested in the business must file a certificate with the olerk of
the county in which the prinecipal place of business is located. The certificate
must show the names and addresses of all the parties interested in the business.
The cnly sanction directly provided for feiling to file this certificate is
that no action may be "meinteined" on a contract mede or s transaction had in a
fietitious name until such time as the certifieate is filed, An indirect
sanction is provided by sectlons in the Business and Professions Code and the
Financlal Code that meke compliance with the fictitious name statute s pre-
requigite to cbtaining certain licen s or engaging in certain businesses in
a fictitious name,.

The courts have interpreted "maintained" to mean that the suit msy be
commenced even if no fictitious name certificate has been filed, but--if tho
defendant cbjects to the feilure to file--the case will be abated uptil the

certificete is filed,” Consequently, the objection is waived if the defendant
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falls to raise the objection in a timely manner, and the defect canh be cured
by filing the certificate at any time prior to the actual trial of the case.
However, if objection is made and no certificate is filed prior to the time
for trial, the actiom will be dismissed.

Revision of California Law (see pages 9-18 of research study)

The purpose of the flctitious name statute is to prevent fraudulent
trading by providing a person with information who the individuals are with
whom they are dealing.

There are three approaches which might be adopted in respect to the fieti-
tiocus name statute:

(1) Repeal the fictitious name statute,

{(2) Amend the statute to mske it more effective.

(3) Retain the statute in substantially its present form with slight
amendment to make compliance less of a burden.

Repeal of Fictitious Name Statute

The Tictitious nasme statute was designed to protect ageinst fraudulent
trading. Tt is intended to provide & means whereby a person can determine
the identity of the persons with whom he is dealing. To accomplish the purpose,
the fictitious name certificates met be recorded and persons must check the
records. [perience suggests that peaple neither read the publications of the
fictitious name certificates in their newspapers nor check the records in the
county clerk's office before entering intc & transaction vith someone using a
fictitious name, If this is so, it is a useless burden on businesses to
reguire the publication and filing of these certificates.

BEven if the members of the public were diligent, they might not find a
certificate on file, It is probable that many swall businessmen operating
without the benefit of counsel are unaware of this requirement and do not
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comply with it. Section 266 of the Civil Code refers. to "every person"

and "every partnership" in defining the coverage of the section, Consegquently,
any unincorporated association whose liability is determined by agency law,

is not required to file a fictitious name certificste. This creates &
significant pgap in the coverage of the statute.

In addition, the present sanction, which prohibits a plaintiff from main-
taining an action on an transaction had in a fictitious naome until he has
filed a fictitious name certificate, is inadequate to obiain a high level of
compliance. The courts have held that the defendant's objection to the
failure to file is only a plea in abatement., A plaintiff is permitted to
file his certificate at any time prior to trial, This Is done to avoid
creating a trap that will defeat the legitimate claims of those who, through
inadvertance or ignorance of the law, fail to flle a certificate. Since there
is no compuision to file, many persons undoubtedly disregard the requirement.,

The fictitious name statute is also burdensome and expensive in its
application to large organlzgtions, An extensive roster of names and addresses
must be prepared, and every time there 1s a change in the membership & new
certificate must be filed and published. Although these burdens can be
alleviated by amendment, it may not be desirable to do so since the statute
will not accomplish its purpose anywvay.

If the statute is repealed, the sections in the Business and Provessions
Code that reguire the filing of a flctiticus name certificate might be
amended to require filing of such a certificate with the appropriate licensing
beard.

Making the Fictitious Name Statute More Lifective.

If the fictitious name stabute is to be made more effective, 1% seope

of coverage should be expanded to include unincorporated associations whose
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liability Is determined on agency principles. 0f course, Lo do so will
increase the burden of the statute without insuring ccmpliance,

The most important change that must be made is to;provide an effective
ganction for falling to comply with the statute, COne approach would be to
make any transaction lad in a fictitious name prior to filing the reguired
certificate elther void or unenforceable, A less extreme approach would
be to prohibit filing, as opposed to maintaining, an action until such time
as the plaintiff has complied witht the statute. The defendant’s objectlon
to fallure to comply with the statute would he a ground for dismissing the
sult. Faci of these amendments would tend to increase the possibility that
legitimete claims would be defeated. These amendments would crsate a trap
for -uawaryor uninformed plaintiffs. This price that would have to be
exacted for the inecreased effectivencss of the fictitious pame statute is
too high.

Retaining the Statute Substantislly As Is

Althoughin most areas the fictitious name statute is not accomplishing
its purpose, in a few areas where it has been made a prereouisite o obtaining
e license or to operating a business in a fictitious name, it is operating
effectively and serves a worthwhile purpose, In its other spheres of opera-
tion, it supplies a modicum of protection and may be of socme assistance in the
field of discovery. Coneequently, it may be desirable to retain the statute,
imperfect though it may be, If the statute is to be retained, certain clari-
fying and substantive changes should te made, These are discussed in the
research study bvegimming at page 19.

Conclusion and Recommendaticn

It is the ccnelusion of the staff that the fictitious name statute is
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not accowplishing its objective bechuse of the gaps in its5 coverage and
the insufficiency of the sanction provided for nonccmplianhce., Furthermore,
if the smendments necessary to make the statute more effective were adopted,
they would create a trap for the uwninformed that w-uld be more hesymful than
the inconvenience presently caused by the fictiticus name statute.
Consequently, it is recommended that the Tictitious neme statute be repealed.
If this reccmmendation is not acceptable, we suggest the statute be retained
in substantially its present form, but the suggested revision (discussed

in the research study at page 19 et EEE') should be comsidered,

Respectfully submitted,

John Recve
Student Legal Assistant
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A STUIX

relating to
THE FICTIIRCUE FAME STATUTE

#This study was prepayed for the California Law Revision Cosmission

by the staff of the Commission. No part ef this study may be published

without prior ﬁtun consent of the Commission.

The Commission assumes no responsibility for any statement made in
this study and no statement in this study is to be aifributed to the Com-

mission, The Ccomission's action will be reflected in its own recommenda-

tion which will be separate and distinet from this study. The Copmission

should not be considersd as having made & recommendation on & particular
Subject until the final recommendation of the Commission on that subject

has been submitted t2 the legislature.

Copies of this study are furnished to interested persons solely for
the purpose of giving the Cammission the benefit of the views of such
persons and the study should not be used for any other purpose at this time,
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A STUDY RELATIEG TO THO

JLCDIVICUS DANE STATTUIT

Introduction

In 1957, the California Lav Revision Comnlssiorn vas anthorized to mekr
a study to determi?e vwhether the law relating to the use of fietitious nemor
should be revisedu“

A fictitious name is one that fails to disclose the true names of all?
persons who are interested in the enterprise. The fictitious name statute-
is suhstantive3 in that it prescribes conditions that must be met by
anyouz--sole proprietor., partiership, corporation or other--before suit can
be maintained to enforee transactions had in such name. The statute’s
purpose is to prevent fraudulent trading by ensbling persons dealingrwith
individuals using e fictitious name to know with whom they are dealing.

The basic policy question to be resclved is whether the fictitious name
statute should be revised, repe~lied, or retained, The study first discusses
the present law in Califorria and sther jurisdictions. Then it analyres
the problems involved in ~ach of the three altarnatives and the subordinate
policy considerations underlying an answer to tihe Hasic policy gquestion.
since the fictitious namn statute is not presently accomplishing its objechive
and since it would be equally vndesirable to adopt the amendments necessary
to make the stetute effective. the study recommends that the fictitious nem-
statute be repealed. Realizing that “hesre may b= disagreement on this

coaclusion, the study concludes with = discussion of the amendments the'

should be made in the fiectitious name statute if it is to be retained.



THE PRESCEET LAW TII CALTFORNIA AYD GTHER JURISDICTIOILS

Lxisting California Law

Civil Code Sections 2466-2471

Sections 246A-2471 of the Civil Code deal with the use of fictitious
names, Section 2466 provides, inter alia, (1) that every person transacting
buginess in this statel under a fictitious name, or a designation not showing
the true names of the persons interested in the business, must file with the
clerk of the county in which the business hus its principal office a subscribed
and acknowledged certificate stating the full name and residence of the
persons comprising the business and (2) that the certificate must subsequently
be published in a newspaper in the county and a2 certificate of publication must oo
later filed.2 Section 2469 requires a new certificate to be filed and published
on the occasion of every change in the membership of the firm. Section 2469.1
authorizea but does not require a person upon ceasing to use a fictitious name
to file and publish a certificate of abandomment thereof,3 The courts have
said that the purpose of the fictitious name statutes is to enable persons
dealing with persons using a fictitious name to know the individusls with "
whom they are dealing or to whom they are giving credit or beceming bound.

The sole penalty provided for failure to comply with Section 2U&6 et seq.
is stated in Section 2468: "lo person doing business under a fictitious
name, or his assignee or essignees, nor any persons doing business as partners
contrary to the provisions of this article, or their assignee or assignees,
shall maintain any action upon or on account of any contract or contracts
made, or transactions had, under such fictitious name, or in their partnership
name, in any court of this State until the certificate has been filed and the
publication has been made as herein required.”5 Originally, it was held that

the filipg of a complaint is an incident to "maintaining an action" so that
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the certificate required by this leglslation wmust have been filed prieor to the
filing of a complaint in/any action involving a contract or transaction made
under a fictiticus name.O Humerous later decisions have relaxed this
stringent in.terpretation,7 however, 8o that it is now clear thet the certificate
may be filed and publication may be made at any time before trial after suit is
brought.

The fictitious name legislation does not authorize a person or group
of persons doing business under a fictitious name to file guit in the
fictiticus name &8s a party-plaintiff.' Arguments to this effect have uniformly
been rejected by the courts. As a result, the statute is construed as a
substantive rule of lew that prevents a person from maintaining any action
upon a contract or other trensaction mede under a fictitious name until there
has been compliance with the statuteilo However, a suit filed in a
fictitious name is merely a procedural defect that must be objected to in a
timely mamner by the defendant or the defect is waived.ll

Cormercial or banking partnerships established outside the United States
are exempted from the coverage of the figtitious name 1egislation.12 The
fictitious name statutes only apply to those businesses which have a "local
habitation" or principal place of business in California.13 fmong the types
of busiﬁess orgenizations included within the legislation are sole proprietor-
ships,l partnerships,l5 unincorporated cooperative associations,16 Joint
stock ccrmpanies,l7 "Massachusetts" or business trusts,l8 and corporations.l%t
should be noted thai Section 2h66 only wentions sersons and partnerships. Con-
gsequently, Sections 2466-2071 have been applied only vhen the substantive
1iability of the members of an organization is to be determined by spplying
partnership 1aw.20 Since this result appears te be ccupelled by the wording of
Section 2466, there appears to be no safeguard against the use of fietitious
names by an organization whose members heve their individual liability deter-

wined Cn agency principles.

The statute applies to any business name that fails to include the true
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names of all interested persons, Where suffixes, conjunctions, hyphens, and
the like are used in connection with a business name, the law varies with
respect to the necessity for compliance with the fictitious name legislation,
apparent}y depending upon whether a partnership or other group of persons is
concerned or only a sole proprietor is involved., Thus, in the case of a
partnership, the use of & surname or surnsmes, even when not "fictitious” in
the sense of its not being the true name of the interested partners, together

21 22 23 2L
with words or gbbreviations such as "Co.,” ""& Co.," "& Son,"” or "Bros."

i
i
!

|

i
|
;

mekes 1t necessary to comply with the statute, UWhere there is no such suffix,
however, a partnership name which consists of the true surnames of the

partnera joined by the word "and" or the symbol thereof is not an assumed or
fictitious name or a designation not showing the names of the persons interested

25 E
as partners; hence, compliance with the statute is unnecessary. The rule :

apparently is less stringent in the case of an individual proprietor. Thus,
where a sole proprietor's surname appears in the designation of the business

name, a "fictitious" name is not involved and compliance with the statute is
26

unnecessary. For example, "Vagim Packigf Company,"” "W,S. Wetenhall
Cumpany,"aT and "Kohler Steam La.undry"2 are not fictitious names within the
terms of the statute requiring the scle proprietor to comply with its terms.
Apparently, the theory of these decisions i1s that, since the cobject of the
fictitious name leglslation is to prevent fraudulent trading,29 the sole
praoprietor who in fact employs his personal name in the business designation
carmot be said to be withholding information from customers regarding the
person with whom they are dealing. Moreover, an individuval proprietor who
uses an anonymous business designation not containing his surname is not
within the scope of the fictitious name legislation where in fact he either
conducts all his business under his true name instead of the anonymous

30
business name or the particular transaction involved is conducted under his

21
true name,

It has been judicially suggested that partmerships and individuals were

not permitted at common law to do business under fietitious names, that the
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right to do so is a creature of statute, and, hence, that the Legisiature has
the right to prescribe certain conditions to be met before suit may be
maintained on contracts and other transactions conducted under a fictitious
name.32 The historical accuracy of this suggestion may be questioned in
light of similar judicial pronouncements to the effect that "a person may
adopt any name, style, or signature wholly different from his own name by
which he may transact business, execute contracts, issue negotiable paper,
and sue and be sued."33 Perhaps this apparent inconsistency can be explained
on the basiz that the former suggestion waes made in conneotion with a case
involving a partnership whereas the latter was made in comnection with a case
involving only a single individual. This distinction would serve as well to
explain, at least partially, the differences in result that obtain with respect
to partnerships and sole proprietors who append business type designations
to their true surnames.

A corporaﬁion is treated as a person for the purposes of the fictitious
name statutes.3 However, its corporete name is not a fictitious name; it is
the resl name of this "person," The corporation must file a fictitious name
certificate only when it is doing business under & name other than its corporate
name, For exemple, if California Mill Supply Corporation is the corporate name
and the business is transacted in this neme, there is no need to file a
certificate, However, if the same corporatien transacts 1ts business as
Berg Metals Company, it is transacting business in a fictitious name and
nust file a certificate.35 Filing and amending the certificate is not
particularly burdensome on the corporation since apparently the requirements
of Section 2466 are satisfied if the certificate lists the name of the person

36
doirg business, e.g., California Mill Supply Corporation. In the case which
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suggested this conclusion, the names and addresses of two of the corporation's
officers were included in the certificate. This seems to have influenced
the court somewhat, but it is unclear whether the court would read this :
37

reguirement into the statute even though the wording dees not require it.

Related Provisions~-Partnerships

In addition to the fictitious name statute, there are several code
provisions which make some provision for filing and publishing information
relating to various types of organizations or which regulate the use of
fictitious names,

Sections 2466-2L471 were enacted as a part of the original Civil Code
of 1872. In 1929, both the Uniform Partnerghip Act and the Uniform Limited
Partnership Act were enacted in this state3 and are now codified in the
Corporations Code.39 Both of these acts contain some provisions for filing
and publishing information releting to partnerships.

The pertinent provisions of the Uniform Partnership Act are Corporations
Code Sections 15010.5 and 15035.5. BSection 15010.5 provides that an
acknowledged and verified statement of partnership may be filed in the partner-
ship's name or In the names of two or more of the partners in the office of
the county recorder in as many counties as the partnership desires. The
stet ement shall set forth the name of the partnership and the names of each
of the partners and shall state that the partners named are all of the
partners. The certificate may also state the name and date of death of any
deceased partner and that such death did not dissolve the partnership because
of an agreement pursuant to subdivision {4) of Corporation Code Section

15031. The truth of the matters stated in the certificate is conclusively

presumed in favor of a bona fide purchaser for value of partnership real
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astate in any county where the certificate or a certified copy thereof has
been filed. The purpose of the section is to protect bons fide purchasers
of partnership real property which is conveyed subject to Section 15010. The
fictitious name statutes are intended to provide a scurce for discovering

the identity of the persons who are behind a flctitious name; Section
15010.5, in & limited number of instances, provides another source for
obtaining this informﬁtion,

Section 15035.5 ' requires the publication of a notice of dissclution
at least once in a newspaper in each place in which the partnership business
was regularly carried on; it alsc requires that an affidavit of such
publication be filed with the county clerk within 30 days after the
publication. Thus, although the filing of the certificate of abandonment
is permissive under Civil Code Section 2469.1, the Corporations Code in
effect makes the filing of such a certificate mandatory in the case of a
general partnership. )

Corporations Code Section 15502‘2 requires persons desiring to form
a limited partnership to sign and acknowledge s certificate setting forih
the names and residences of the members of the firm and a good deal of other
information and requires that the certificate be filed in the county cierk'sh
office and the county recorder’s office in the county in which the limited e
partnership has its principal place of business, as well as in the recorder's
office in each other county whers it has a place of business cor holds title
to real property. This provides the public with ancther source for obtaining
the names of the persons interested iﬁSa businegs if it is a limited partnership.

Corporations Code Section 153505 provides that the surname of a limited
partner cannot appear in the firm's neme unless it is alsgo the surname of a

general partner or unless, prior to the time that the limited partner became
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such, the business was carried on in a neme including the surname of the
limited partner. This provision would seem to bring every limited partnership
within the scope of Section 2466 under its prohibition against transacting
business under "a desighation not showing the names of the persons interesﬁﬁd
as partners in such business." Corporations Code Sections 15524 and 15525

set forth the procedure for amending or canceling the certificite and
prescribe when such an amendment or cancellation must be made. ? In addition
to requiring amendment at other times, these sections require the certificates
to be amended whenever there is a change in the membership of the limited

partnership, This provision corresponds to the amendment provisions of the

fiectitious name statutes.

Related Provisions--Certain Licenses Under Business and Professicons Code and

Financial Code

L7
Buginess and Professions Code Section 10159.5 requires that any

epplicant for a real estate broker's or salesman's license to be issued in
a fictitiocus name must file with his application certified copies of the
entry of the county clerk and the affidavit of publication maede pursuant to

the fictitious name statute,

Business and Professions Code Section

L8
8936.1 forbids any yacht or ship broker to conduct business under a

fictiticus name unless his license is issued in such name. Financial Code
Lo

Section 12300.2 provides that a check seller or casher must conduct his

business under his true name unless he has complied with the requirements of

the fictitious name statutes. These provisions help enforce compliance with

Tthe fictitious name statutes.
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The Law in Other Jurisdictions

A nunber of states have enacted legislation that is not dissimilar to
the Celifornia fictitious name legislation.5o However, little assistance can
be gained from other states in determining whether the California statute
Bhould be revised since the interpretation given the California statute is
representative of the law generally in those states having similar legisla,tion.5L

REVISION OF THE CALIFORIIIA LAW

Introcduction

The foregoing discussich has been concerned with the present law in
Caiifornia and other jurisdictions. The remainder of this study is concerned
with the problems that exist in the present law and the suggested solutions
to those problems,

As the following discussion indicates, the basic policy question to be
resolved is whether the fictitious name statute should be revised, repealed,
or retalned., If the statute is not to be repealed, clarifying and substantive

changes in the statute should be considered and will be discussed.

Should the Fictitious Hame Statute (Civil Code Sections 2466-2471)

Be Retalned?

The purpose of the fictitious name statute is to prevent fraudulent
trading by enabling the members of the public to know with whom they are
dezaling when they enter into transactions with persoms using filctitious names.l
I+ is doubtful that the present statute is accomplishing its purpose. This
raigses a guestion concerning the necessity and desirability of retaining the

fictitious name statute. There are three alternatives to be considered.

First, the statute could be repealed. BSecond, the statute could be amended
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to make it effective. Third, the statute could be retained substantially

a8 is and could be zmended to make its operation less onerous,

Repeal of the Fictitious Tame Statute

The present fictitious name statute apparently is not accomplishing
its purpose, Tt is difficult to estimate the degree of compliance with
the statute. However, it seems probable that many persons doing business
in fictitious names either through choice or inadvertence do not file the
required certificate. Even if' all the perscns who sre required to register
did so, experience suggests thal most members of the public wauld not consilt
the records before enitering into a business transaction with persons using a
fictitious name. In addition, it'is probable that few people read the
fictitious name certificates that are published in their local newspaper,
to say nothing of those which are published in legal newspapers. Even if
a person did read such a certificate, it is unlikely that it would be
particularly meaningful or would make any lasting impression on him unless
he had already had some dealings with the individuals named in the certificate;
the reader would have insufficient knowledge concerning the reliability
of the persons named to be aided in protecting himself against frauvdulent
trading.

In addition to failing to give meaningful advance notice, the statute
does not contain an effective sanction to enfeoree compliance. The only
penglty for failure to comply with the fictitious name statute is that a party
cannot maintain any action upon or on account of any contracts made or trans-

2
actions had under the fictitious name. Torts arising out of transactions
3

had in the fictitious name are not within this prohibition. Since compliance

may be had at any itime before the trial of the case and since the defense
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is waived by failing to cbject to noncompliance in a timely manner, very
few causes of action are lost by failure to comply with the fictitious

name statute. In fact, a dismissal of the cause of action for failure to
properly file and publish the fictitious name certificate is not considered
to be a decision on the merits and, if the statute of limitaticons has not
run, z second suit may be filed on the identical cause of action after

the plaintiff has complied with the requirements of the section. It is
probable that this interpretation of the legislation is a judicial attempt
to avoid the defeat of legitimate causes of action through the use of
noncampliance as a technical defense, similar in nature to the Statute of
Frauds. The result is that many persons will not comply with the fictitious
reme statute since there is no compelling reason to do so.

Another potential defect in the statute is that the penalty prescribed
in Section 2468 may not apply to a failure to amend the Tictitious name
certificate as prescribed in Section 2469, Section 2468 prohibits maintaining
an action in any state court "until the certificate has been filed and the
publication has been made as herein required.” Since Section 2469 requires
a new certificate to be filed and published whenever there 1s a change in
the organization's membership, the penalty could be applied to Section 2469
by imterpreting the words "as herein required" in Section 2468 as referring
to all the sections dealing with fictitious names. o cases were found
deciding this guestion but, if the statute is o be at all effective, the
penalty definitely should apply to failure to comply with Section 2469,

The California flctitious name legislation imposes requirements that are
burdenscme and costly in their application to large partnerships and
unincorporated associations. This is primarily true because of the reguirement

-11-



of Section 2469 that a new certificate be filed and published whenever there
is a change in the organization's members. The fee for filing and publishing
the certificate is only two dollars5 but, if there are freguent changes in
the membership, the procedure can become expensive., Considerably less
hardship is imposed by the fictitious name legislation in its application
to sole proprietors or small partnerships since the initial costs are
reasonable and there is less likelihood of frequent change in the membership,

Except in the cases involving a corporation or sole proprietor,
Sections .2466-2471 have been applied to unincorporated association only
in cases where the subsantive liability of the members of zhe organizations
involved was to be determined by applying partnership law. Since this
result appears to be compelled by the language of Section 2466 which refers
only to "every person”" and "every partnership,” the statute does not restrict
the use of fictitious names by organizations whose liabllity is determined
on agency principles. This leaves a serious gap in the coverage of the
sections, It also may cause uncertainty as.to the necessity of filing s
fictitious name certificate since it is not always clear in advance what
substantive rules will be applied to determine an organization's liability.

In a limited number of instances, certain filing requirements applicable
to general and limited partnerships or corporations produce an overlap in
coverage with the fictitious name statu.te.T However, the overlap is
insignificant and the other sections do not provide the same degree of
protection as the filctitious name statute.

On the other hand, the information provided in the fictitious name
certificates can serve as an aid to discovery. A plaintiff can learn which
individuals comprise a particular firm and he will be able to serve these

persons with process more easily. Of course, there is always the possibility
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that there will be no certificate on record or that, if there is a certificate,
it may not be up to date. Section 266 is a particularly useful aid to the
defendant's discovery., If the plaintiff has not filed a certificate, the
defendant's cbjection thereto will force the plaintiff to file an up-to-date
certificate in order to continue his action., However, the same information
could be cobtained through the use of written interrogatories with only a
slight increase in cost,

The fact that the public is not always apprised of whom it is deing
business with, is caused as much by the public's apathy as it is by the
defects in the statute, Public diligence cannot be legislated., However,
if it can be done without imposing too great a burden on the registrants,
it is desirable to provide protection ageinst fraudulent trading for those
who are sufficiently diligent to avail themselves of it., The particular
features of the fictitious name legislation which now impose significant
burdens on registrants can be amended to alleviate these burdens., Some degree
of protection, even though an imperfect one, may be better than no protection
at all.

Finally, the fictitious name statute is incorporated into the operation
of Sections 0936.1 and 10159.5 of the Business and Professions

Code and Section 12300.2 of the Financial Code. In respect to the occupations
mentioned in these sections, the licensing regquirements work as a second
sanction for failing to comply with the fiectitious name statute. If the
fictitious name statute is repealed, it might be considered to be necessary
to amend each of these other sections to provide some new sanction to protect

against the use of fictitious names in the occupations regulated therein,
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Making the Fictitious Iame Statute Effective

Since the purpose of the Tictitious name statute is to permit the
public to know the persons with whom they are dealing, the key to making the
statute effective i1s to have as many types of business organizations as
possible within the ambit of the sections and to provide a sanction that will
insure that these organizations will register as required.

At the present time, the biggest deficiency in the coverage of the
statute ig that the language used has been interpreted not to ex£end the
coverage of the sections to unincorporated associations whose liability is
determined by agency law, The courts have also defined "fictitious name"
in such a manner that sole proprietors doing business under names, such as
Kehler Steam Laundry, and partnerships doing business under common names which
include the names of all the interested partners are not within the ambit
of the Sections.8 Of course, these latter gaps in coverage are not serious
since the nemes of all the interested parties appear in the firm nemes and
one is only dezling with a few individuals. However, if the statute is to
give meaningful protection, it should be amended fto cover other unincorporated
associations whose liability is determined by agency law, Of course, it is
in its application to large associations that the fictitious name statute
is the most costly and burdensome.

If the penalty for noncompliance with Sections 2u66-2L71 were made
more stringent, it is likely that a high degree of registration would be
achieved,

The only sanction directly provided for in the case of noncompliance
with the sections is that no action may be maintained to enforce a contract

made or transaction had in a fictitious name. This, of course, has reference
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to suing by joining all the interested parties as individual plaintiffs and
has no relation to the common name statute. However, if Section 388 is
amended to permit suit to be brought in common name, this sanetion, or
whatever sanction is adopted, should apply to an action brought in cormon
name under Section 388. 1In addition, as previously mentioned, an indirect
sanction exists where it is nhecessary to show compliance with the fictitious
name statute before certain licenses will be issued in a fictitious name.,

One alternative to stiffening the sanction would be to make void any
contract or transaction entered into in a fictitious name prior to complying
with the sections. If the public generally became awars of the filing
requirement and the penalty provided for disregarding it, there would be
an extremely high level of compliance. However, many legitimate claims
would be defeated in those cases where, either through inadvertence or
ignorance of the law, persons failed to register. The swall businessman
oparating wlthout benefit of legal advice would be the person most seriously
hurt even though he really is not the person causing the problem that the
statute is designed to meet, This emendment would tend to create problens
similar to those created by the Statufe of Frauds and its numerous exceptions.
The courts' interpretation of the penalty now provided by Section 2468 as
only providing a matter to be pieaﬂed in abatenrent is an attempt to avoid
just such a result on a smaller scale, This price is too high to pay for
increased effectiveness of the fictitious name statute,

Another approach would be to make & contract or bransaction unenforceable
instead of void if entered into in a fictitious name prior to filing the
required certificate. Although this penalty i1s less harsh, the dangers of
defeating legitimate claims and creating a technical defense are still

prevalent; such a proposal should not be adopted.
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A less extreme amendment would be to provide that no action may be
brought on a contract or transaction in a fictitious name uwntil the plaintiff
has filed a fictitious name certificate. Then, instead of treating the
plaintiff's failure to file the certificate as a matter to be pleaded in
abatement, defendant's timely objection to failure to file could be made a
ground for dismissing the action. The defendant 8till could be required to
raise the objection by answer or demurrer, or he could be permitted to raise
the objection at any time up to some point in the litigation, for exsmple
until commencement of the frial or until the plaintiff completes the pre-
sentation of his case. BSuch a provision would create much less of a trap than
would be created by making the contract or iramsacticn void cor unenforcesble,
Of course, a plaintiff still would be deprived of his cause of action if the
action were dismissed after the statute of limitations had run. The longer
the defendant is permitted to wait before he is required to raise his
objection, the greater the danger is that the plaintiff may be trapped. Since
it is doubtful that this type of amendment would sufficiently encourage
compliance, its adoption is not recommended.

Another method of strengthening the statutory sanction would be to
apply it to tort actions arising out of the transaction of business in a
fictitious name. Of course, this prohibition would apply only to torts committed
against the entity and not to torts committed against an individual while he
is working for the entity. If Section 388 were amended to permit suit to be
brought in common name, this provision would be particularly applicable to
tort actions brought in common name, However, if this proposal were adopted,
it would seem to extend greater protection to the public than was originally
intended, The public is %o be protected from fraudulent trading in its

legitimate and innocent transactions with firms using fictitious names, but
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the public cannot claim the right to use this protection as a technical
defense to protect itself from its own tortious acts. To so extend the
sections would be unwise,

In determining whether or not to adopt any of these amendments to
make the fictitious name statute more effective, it should be remembered
that the decision depends on whether the increased effectiveness to be
gained is considered to be sufficiently important to offset the danger of

defeating legitimate claims by creating a  technical defense.

Retaining the Fictitious Hame Statute Substantially As Is

The remaining alternative is to retain the statute in substantially
ite present form,

Although the fictitious name statute generally is not effective, it
has been made effective in certain areas by making compliance with the
statute a prerequisite to cbtaining a license or carrying on a particular
business.9 In these areas, the statute operates effectively and serves a
worthwhile purpose, Therefore, it may be undesirable to repeal the fictitious
name statute. If it is repealed, it might be necessary to amend the other
code sections which now incorporate the fictitious name statute to provide
some new sanction.

In other areas, retaining the statute in substantially its same form
would provide at least a modicum of protectlon against fraudulent trading.
Some assistance alsc might be provided in the area of discovery. Finally,

the procedural problems which are responsible for most of the burdens presently

imposed by the statute can be largely solved by amendment,
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Conclusion and Recommendation

The fictitious name statute either should be repealed or, if its substance
if to be retained, scme procedural amendments should be made to reduce the
burden of compliance., The price to be pald in the defeat of legisimate
claims is too high to justify adopting the severe sanctions needed teo make
the statute more effective, The trap that would be created outweighs the
necessity of protecting the public.

An acceptable result would be to retain the statute substantially as
is. Retaining the statute would result in continued protection in those
areas where licensing and regulatory provisions in the Finencial end Business
and Professions Codes have made the fictitious name statute effective. It
also might provide a modicum of protecticn in other areas and might provide
some assistance in discovery, If the statute is retained, it should be revised
to clarify some matters and to reduce the burden of compliance. The
revisions that would be needed if the statute is retained are discussed below.

The best result would seem to be to repeal the sections. There are
gaps in the statute's coverage; there is no effective penalty to force
compliance; filing and particularly amending the certificate is burdensome
and expensgive; and there is no way of legislating diligence into the general
public. The most significant obstacle to repealing the sections is that
amendments probably would have to be made in several other statutes which are
the only areas where the fictitious name statute is accomplishing its
objective. However, since the statute is not accomplishing its objective
generally and since changing it to enforce general compliance would create

an even worse situation, the statute should be repealed.
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Weeded Mcdifications if the Fictitious Tame Statute is to

Be Retained

Expanding the Scope of Coverage

A serious gap in the protection which the fictitious name statute is
intended to provide is caused by the fact that unincerporated associations
vhose liability is determined by agency principles are not within the
ambit of the statute.lo If protection is to be provided against fraudulent
trading, it is desirable to have available a record of the members of all
types of business organizations, regardless of the method used to determine
their liability. Therefore, 1f the fictitlous nere statute is to be.retained,
it may be desirable to include these additional organizations within 1is
scope,

Although such an amendment theoretically would provide additional
protection against fraudulent trading, it should be noted that as a practical
matter there is no assurance that this would be the result since there is no
effective sanction to assure compliance with the reguirement. In addition,
the burdens imposed by the fictitious name statute are greatest when the statute
is applied to large organizations, many of which are not presently covered
by the statute but would be covered if this particular amendment were
adopted. Consequently, since there is no assurance that the newly covered
groups will comply with the filing requirement, it probably is not desirable
to subject them to the potential costs and burden involved.

Publicaticn
Section 2466 requires that the fictitious name certificate be published
in a newspaper once a week for four weeks and that an affidavit of such

publication be filed with the county clerk within 30 days after completion
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of the publication. Such publication also is reguired whenever a change is
made in the membership of the filing organization. This latter provision

is extremely burdenscme on large associations with fluctusting memberships.
At the very least, this provision should be amended to permit the publication
of an up-to-date certificate on an annual or semiarnual basis. In fact,
publication should be dispensed with entirely; it serves no useful purpose as
& practical matter since a public record can be maintained as effectively
upon the basis of the original affidavits without the additional time and
expense caused by publication.

Where Bhould the Fictitious Name Certificate Be Filed?

Secticn 2470 requires every county clerk to keep a register of the
certificates filed with him and a certified copy therecf is presumptive
eyidence of the facts stated therein. The person or organization filing the
certificate need do so only in the county of its principal place of business.
Filing only in the ccounty of the principal place of business does not afford
adequate protection to those who deal with the person or organization else-
vhere in the state.

One solution might Pe to require the maintenance of a duplicaie record in
8 state office such as the office of the Secretary of State.ll This provision
could apply to all businesses covered by Section 2466 or only to those
businesses doing business in more than one county., It would seem to be
better to limit the application of this provision to this latter group since
it would minimize the additional burden. The main objecticn to this approsach
is that it vould be costly and, even if it were adopted, it is uniikely that
a high degree of compliance would be realized.

Another approach that would provide more protection for the publie
would be to reguire the filing of a fictiticus name certificate with the

county clerk in each county where the firm transacts business in a fictitious
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name., However, this system would substantially inecrease the cost, the
inconvenience to the registrant, and the possibility of noncompliance.

In view of the lack of any effective sanction to insure ccompliance
with the registration requirement, it would not appear to be desirable to
make that requirement more onerous than it now is.

Updating the Fictitlious Name Certificate

Section 2469 requires a new publication and filing upon each change of
membership in a business organization subject to the fictitiocus name legis-
lation. The requirement no doubt is intended merely as a means of keeping
the original certificate up~to-date. However, it is an imposing burden in
cases of large groups where membership fredquently changes. The burden
imposed is less significant when the group invelved is smaller and more
stable, Hovever, if the fictitious name statutes are to protect the publie
against fraudulent trading and are to informally aid discovery, they must
be kept reasonably current. The problem is to achieve this result and, at
the same tine, to piniwmize the burden imposed. There does not seem to be a
solution that will fully solve both problems at the same time so that it must
be attempted to achieve as rational s balance as possitle,

If a new statement is required only st specified intervals, it is
desirable that the statement be an up-to-daie list of members. This would
obviate the necessities of maintaining past rosters and reguiring persons
using the rosters to update them by going through a number of periocdic state-
ments. If the present system of amendment is retained, it might be possible
to Pile only each change in membership as it happens and then to file a new,
up=-to-date roster annually or simiannually.

The simplest approach would be to permit all organizations to filé an
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up~to-date certificate annuvally or semiannually, However, this may not keep
the certificates sufficiently current to vprotect the public and to aid in
discovery. If the coverage of the fictitious name statute is extended to
crganizations whose ligbility is determined by agency law, the procedure

that is adcopted to update the certificates should not be tesed on a distinetion
as to what substantive law is to be azpplied to a particular organizaticon.

Often it is difficult to know in advance whether agency or partnership law
will apply. A better approach would be toc have several different procedures
that would be applied to groups on the vasis of their size and the nature of
thelr business relatlionship.

A corporaticn should be required to smend its certificate only when it
changes its corporate name or when the napes and addresses of its offilcers
or directors change 1If these items have Deen included in the certificate,

It ig recommended that true partnerships stili be required to amend
their certificate every time there 1s a change in the members of the partnership.
This provision is not particularly burdensome since the nature of the partner-
ship is conducive to stable membership relationship.

If other unincorporated assceiations are small enough--for example, those
with ten or fewer members--it would not be too burdensome to require them
1o file an amended certificate every time there is & chanze in the membership.
However, a real problem is presented in respect to a large assoclation. The
necessity of keeping the membership list current is the wuost acule when a
large association is involved; but this is alsc the situation vhere frequent
smendment imposes the greatest burden. The only sclution balancing these
two considerations seems to be one requiring amendment at regular intervals,
for example guarterly or semiannually.
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Finally, i% should be made clear that the penalty provided in Section
2468 applies to failure to properly amend the fictitious name certificates
a8 well as to failure to file and publish the original certificate., If
no sanction is provided for failing to amend the certificate, it is unlikely
that the certificates will be kept up-to-date and their value will be greatly

reduced,

Abgndomment of Fietitious Names

Section 2469,1 provides that a person or orgenization abandoning a ficti-
tious neme in vhich it is doing business may file a certificate of abandonment.
However, there 1s no requirement that such a certificate must be filed.

It is not crucial that filing a certificate of abandomment be made
mandatory, but the present rule contributes to the maintenance of stale
records. Of course, there is no effective sanction for not filing a certificate
even if the filing were to be made mandatory. However, any effective sanction
would tend to create another trap for unvary or uninformec businessmen.
Consequently, it is probably best to rely on persons to comply voluntarily

with this mandatory filing provision.
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%0. Corperations Code Section 15010.5 provides:

15010.5. {1) A statement of partnership, in the nsme of
the partnership, sighed, acknowledged and verified by twvo or mor:
of the partners, or such a statement signed by two or more of the
partners as individuvals, acknowledged and verified by each signing
pertner, may be recorded in the office of the county recorder of
any county. Such recorded statement, or a copy thereol certified
by any recorder in whose office it or a copy thereof so certified
ig recorded, may be recorded in any other county or counties. The
statement shall set forth the name of the partnership and the name
of each of the partners, and shall state that the partners named
are all of the partners. If 'a partnership is not disczolved by the
death of a partner by reascn of an agreement previded Fcr in sub-
divisicn (&) of Section 15031 the stalement or arended statement
may ctate the name and date of deail ¢l such deceased partner and
that the rarinership was not dissolved by reasson of such death bee
causc ol the existence of such agreement.

It shall be conclusively presumed, in favor of any bona fide
purchaser for value of the partnership real property located in a
county in which such statement or such certified copy thereof has
been recorded, that the persons named as partners therein are
members of the partnership nemed and that they are all of the
members of the partnership, and that any partner stated to be dead
is deceased and that the partnership vas not dissolved Ty reason
of such death, unless there 1z recorded by anyone claiming to be a
partner a statement of partnership, verified and acknovledged by
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the person executing it, which shall set forth the name of the
partnersnip, a statement that such person claims to bte a member of
such partnership or a statement that any of the perscns named in a
previously recorded statement of parinership are not members of
such partnership.

(2) As used in this section and in Section 15010, "conveyance"
includes every instrument in writing Yy which any estate or interest
in real estate ig created, aliened, mortgaged, or encumbered, or by
whicl: the title to any real property may be affected, except wills;
"convey" includes the execution of any such instrument; and "pur=
chaser" includes any person scquiring an interest under any such
instrument.

See also Corporatlons Code Section 15010,6 which provides:

15010.6. Where no statement of partnership as provided in
Section 15010.5 has been recorded prior to the death of one or more
of the partners, such statement may be signed, acknowrledged and
verified by two or more of the surviving partners, in the form and
manner specified in said section; provided that if all of the parte
ners except one are deceased, the statement may be sizned, acknow=
ledged and verified by the last survivor of the partners only; and
provided further that such statement shall specify the date of
creation of the partnership, which of the partners are deceased and
the date of death of each deceased partner.

Nothing in this section shall be construed to affect the
provisicns of Section 15031 of this code.

Corporations Code Section 15035.5 provides:

15035.5. Whenever a partnership is dissolved, a notice of the
dissolution shall be published at least onee in a newspaper of
general circulation in the place, or in each place I more than one,
at which the partnership business was regularly carried on, and an
affidavit showing the publication of such notice shall be filed with
the county clerk within thirty days after such publication.

Corporations Code Section 15502 provides:

15502, (1} "wo or rare perscns desiring to foili a limiied partner-
ship shall

(a) Sign and acknowledge s certificate, which shell
state

I. The name of the partnership,

II. Thke ckaracter of the business,

IIT. The location of the principal place of business,

IV, The name and place of residence of each member; general
and limited partners belng respectively designated.

V. The term for which the partnership is to exisi,

VI, The smount of cash:and a description of and the apreed
value of the other property contributed by each limited partner,
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VII. The additlonal comtributicns, if any, agreed to be
Ladl oF Chie liziood peviner ard the times at which or events
on the happening of which they shall be made,

VIII. The time, if agreed upon, vhen the contributicn of
each limited partner is to be returned,

IX. The share of the profits or the other ccmpensation
by way of income which each limited partner shall receive by
reascn of his contribution,

X, The right, if given, of a limited partner to substitute
an assignee as contributor in his place, and the terms and cone-
ditions of the substitution,

XI. The right, if given, of the partners ito admii addition-
al limited partners,

#IT. The right, if given, of one or more of the limited
partners to priority over other limited partners, as to contri-
butions or as to compensation by way of income, and the nature
of such priority,

XIITI. The right, if given, of the remaining general
partner or partners to continue the business on the death, re-
tirement, or insanlty of a genersal partner,

AIV. The right, if given, of a limited partner to demand
and receive property other than cash in return for his contribu-
tion, and

iV, The right, if given, of a limlted partrer to vote upon
any of the matters descrived in subdivision (b) of Section 15507,
and the voite required for election or removal of genersl pariners,
or to cause other action to be effective as to the limited part-
nership.

(b) Record said certificate in the office of the recorder
of the county in which the principel place of business of the
partnership is situated.

{2) A limited partnership is formed if there has been sub-
stantial compliance in good faith with the requirements of para-
graph one,

(3) If the partnership has places of business situated in,
or holds title to real property in, different counties, it shall
cause either such recorded certificate, or a copy of such recorded
certificate, certified by the recorder in whose office it is re-
corded, to be recorded in the office of the recorder of each such
different county.

{I:) Recording of the certificate in accordance with (1}{b)
gbove or recording of the recorded certificate or a copy thereof
in accordance with (3) above shall create the same conclusive
presunptions as provided in Section 15010.5 of this code; any
other person c¢laiming to be a partner who has been cmitted from
any such statement shall have the right to record a corrective
statement as provided in said Section 15010.5.

Corporatidhs Code Section 15505 provides:

15505, (1) The surname of a limited partner shall not appear
in the partnershilp nasme, unless

(a) It is also the surname of a general partner, or

{b) Prior to the time when the limited partner became such
the business had been carried on under a name in which his gurname
appeared.

{(2) A limited partner whose name appears in a partnership
pame conmtrary to the provisions of paragraph cne is liable as a
general partner to partnershlp creditors who extend credit to the
partnership without actual knowledge that he is not a general

partner. _f6-



b, These sections provide:

1552k, (1) The certificate shall be canceled vhen the
partnership is dissolved or all limited partners cease to be
such.

(2) A certificate shall be amended when

(2) There is a change in the name of the partnership
or in the amount or character of the contribution of any limited
partner,

{v) A person is substituted as a limited partner,

{c} An additional limited partner is admitted,

{d) A person is admitted as a general partner,

(e) A general partner retires, dies, or becomes insane, and
the business in continued under Section 15520,

(f) There is a change in the character of the business of
the partnership,

(z) There is a false or erronecus statement in the certificate,

(h) There is a change in the time as stated in the certificate
for the dissolution of the partnership or for the return of a
contribution,

(1) A time is fixed for the dissolution of the partnership,
or the return of a contribution, no time having been specified in
the certificate,

(3) The members desire to make a chenge in any other statement
in the certificate in order that it shell accurately represent the
agreement between them, or

(k) There is a change in the right to vote upon any of the
matters described in subdivision {b) of Section 15507.

15525. {1) The writing to zmend a certificate shall

(a) Conform to the requirements of subdivision la of Section
15502 as far as necessary to set forth clearly the change in the
certificate which it is desired to make, and

(b) Be signed and acknowledged by all members, and an amend=-
ment substitutipg e limited partner or adding s limited or general
partner shell be signed alsc by the member to be substituted or
added, and when a limited partner is to be substituted, the amend=
ment shall also be signed by the assigning limited partner.

(2} The writing to cancel s certificate shall be signed by
all members.

(3} A person desiring the cancellation or amendment of a
certificate, if any person designated in paragraphs one and two
as a person who must execute the writing refuses to do so, may
petition the supericr court in the county where the principal place
of the partnership is situated to direct a cancelletion or amendment
therecof.

{4} If the court finds that the petitioner has = right to have
the writing executed by a person who refuses to do so, iv shall
order the county recorder of the county in which the original certifi-
cate is recorded to record the cancellation or smendment of the
certificate; and where the certificate is to be smended, <he court
shall also cause to be filed for record in said office a certified
copy of its decree setting forth the amendment.
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(5) & certificate is amended or canceled when there is
recorded in the office referred to in paragraph (1){b) of
Section 15502 of this code:

(a) A writing in accordance vith the provisions of para-
grapli ¢cne or two, or '

(b} A certified copy of the order of court in accordance
with the provisions of paragraph four. Provided, hovever, that
such amendment or cancellation shall be void as against a
purchaser or encumbrancer in good faith and for value of real
property in a "different county” referred to in paragraph (3)
of Section 15502 of this code, whose conveyance is duly recorded
before such recorded writing, or a copy thereof certified by the
recorder in whose office it is recorded, or a certified copy of
suchh court order, has been recorded in the office of the recorder
in such different county.

(6) After the certificate is duly amended in accordance
with this section, the amended certificate shall thereafter be
for all purposes the certificate provided for by this act except
as to a purchaser or encumbrancer in gocd faith and for value
under the circumstances set forth in the proviso to paragraph (5).

See also CAL, CCRP. CODE § 15516.
See CAL. CIVIL CODE § 2469.
Business and Professions Code Section 10159.5 provides:

1015%.5., Every person applying for a license under this chapter
who desires to have such license issued under a fictitious name shall
file vith his application a certified copy of both the entry of the
county clerk and the affidavit of publication made pursuant to the
provisions of Chapter 2 (commencing with Section 2466) of Title 10
of Part L of Division 3 of the Civil Ccde.

Business and Professions Gcde Section 8936.1 provides:
8936.1, No fictitiocus name shall be used by a broker in the
ecnduct of any business for which a license is required under this

chapter unless a license tearing such fictitious name has been issued
to saild broker.

Financial Ccde Section 12300.2 provides:

12300.2, Every perscn ergaglng in the business of a check
seller or casher shall conduct such business under his true name
unless he has complied with the provisions of Chapter 2, Title 10,
Part U, Division 3 of the Civil Cocde.

See fnnot., 45 4,L.R. 198 (1926).
Ivid.
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