#55 11/3/65
Memorandum 65-69
Subject: Study No. 55(L) - Additur and Remittitur

At the July 1965 meeting, the Cormission determined not to soliéél.t
comrents on alternative means of providing additwr authority .(by cc;gstitutional
smendment vs. by statute)., Instead, the staff was directed to i:repare a
tentative recommendation based upon a statutory spproach, Attached are two
copies of the proposed tentative recomendation. Please mark any suggestions
you may have for revision on oné of the ccp;’tes for return to the gteff at the
November meeting.

At the July 1965 meetiné, the Commisaion discussed alternstive means of
stating the condition in subdivision {a} '(1) of proposed Section 661.5 so that
it would not appear go obvious that thé éourt is setting aside a perfectly
valid jury verdict. After éoﬁsidering_éeveral ;a.ltematives', tﬁe staff
concluded that the direct aspproach is the most desirable ome. Attempting to
veil the precise effect of this condition not only clouds the issue bdut also
makes it more diffif:ﬁlt to explain the ecnstitutionality of the proposal;
However, as a aubgtitute, the comissioﬁ night eonsider e requirement that
“"the court finds" that the jury verdict is supported by substantial evidence.
Thiz spubstitute has the merit ;:f requiring & specific fin&ing that the
condition exists (which otherwise would be left to implication by the mere
exercise of additur authority).

At the July 1965 meeting, the Commission algo discussed the desirability
of limiting the court"s diacretion in fixing demages by stating an affirmstive
standard in the statute, such as "damaeges in an smount justified by the evidence.'
We do not believe the defendant can eppeal if he copsents to the additur. On
the other hand, we fear that such a statement would leave the wey open to
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the plaintiff to raise the issue of the correctness of the court determined
damages on appeal notwithstanding the fact that the court has awarded him
more than the valid jury verdict. In order to avoid appeals on this ground
(ﬁhich would apparently require the appellate court to review mll the
evidence), we have retained the statutory language in essentially the same
form as previously considered and have "beefed up" the Comment on this
point so as to clarify the intent of the statutory language.

Senate Bill No. 24 {Stats. 1965, Ch. 1749) amended Section 65T of the
Code of Civil Procedure. The effect of the 1965 legislation is stated as
follows in a recent report of the State Bar's Committee on Legislation:

In its final form, S.B. 24 provides: (1) A new trial shall not be
granted upon the ground of insufficiency of evidence unless, after
(:: weighing the evidence, the court is convinced from the entire
record, including reasonable inferences therefrom, that the trier
of fact should have reached a contrary verdict or decision, {2)
If the motion iz granted, the order must state the "ground or
grounds relied upon" by the trial court. In addition, the trial
court must give a "specification of reasons." Such "specification”
may be in the order granting the new trial; if not, the court
must, within 10 deys after filing of the order, prepare, sign and
file such written "specification” of reamsons with the clerk. (3)
On appeal, the order granting a new trial shall not be affirmed
upon the ground of insufficiency of evidence, unless such ground
was stated in the "order" and, as to the ground of insufficiency
of evidence or the ground of excesgive damagea, it is io be
conclusively presumed that the order granting the pew trial was
made only for the reasons specified in the "order" or in the
"specification of reasons". As to the other grounds for a new
trial, on appeal the order is to be affirmed if it ashould have
been granted upon any ground stated in the motion for new triel.
{(4) The trial court shall not direct the attormey for a party to
prepare either the "order" or the "specification of reasons".
This latter provision was not included in the text prepared by
the special committee, but was accepted by the Board of Governors,
in connection with the smendment of S.B. 485 into 5.B. 2h.

We have accepted the policy deciasions in the 1965 legislation and have made
(:: necessary conforming revisions to reflect the changes that are necessary in

Section 657 to effectuate our decisions on additur. The staff also suggests

.




an edditional revision of- the language in Section 657(b} to substitute
"The evidence does not justify the verdict or other decision" in place of
"Insufficiency of the evidence to justify the verdict or other decision.”
The change makes no change in existing lew. The reason for the change is
indicated in the Comment to Section 657.

We belleve it highly desirable that you read, prior to the meeting,
the mgjority and mihority opinions in each of the two Dorsey reports: 38 gal.2d
350, 240 P.2d 605 (1952); 226 P.2d 677 (Cal. App. 1951){opinion of District
Court of Appeal vacated upon hearing granted by the Supreme Court), ‘The
DCA opinions are particularly informative in regard to the facts of the case
and contain an excellent discussion of the other California cases bearing
upon this problem as well as variocus theories advanced in support of
additur,

Respectfully sutmitted,

John H, DeMoully
Executlve Secretary




#55(L)
TERTATIVE RECOMMCNDATION
of the
CALIFORNIA LAW REVISION COMMISSION
relating to

ADDITUR

BACKGROUND

In 1957, the California Law Revision Commission was directed by the
Legislature tc make a study to determine whether & trial court should have
the power to reguire, as a condition of denying a motion for a new trial,
that the party opposing the motion atipulate fo the entry of judgment for
damages in excess of the damesges awarded by the jury. This practice is
cormonly known as additur; it is the converse of remittitur, e practice whereby
the court conditione the denial of s defendent's motion for a new trial upon
the plaintiff's consent to the entry of judgment for demages in a lesasr amount
than the dameges awarded by the jury. Additur, like remittitur, is never
available ag an alternative to granting a new trial unless the only ground
upen which the new trial could be granted is the adequacy of the demages.

Because additur is & conditional exercise of the power of a court to
grant a motion for new trial, any consideration of additur necessarily requires
consideration of the court's function in ruling on motions for new trial and
the effect of this judicial duty on the partisst right to & trial by jury on
the issue of damages.

In California, the grounds for granting a new trial are set out in
Section 657 of the Code of Civil Procedure. "IExcessive damages, appearing
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to have been given under the influence of passion or prejudice” and
"insufficiency of the evidence to justify the verdict" are separately stated
as independent grounds for granting a new trial. An insdequate award of
damages is not explicitly recognized as a separate ground for granting a new
trial. However, an inadequate award of damages constitutes a sufficient
basis for granting a new trial on the ground of "insufficiency of the evidence

to justify the verdict," Phillips v. Lyon, 109 Cal. App. 264, 292 Pac. 711

(1930); 3 WITKIN, CALIFORINIA PROCEDURE, Attack on Judgment in Trial Court

§ 20 (1954). See also Harper v. Superior Air Parts, Inc., 124 Cal. fpp.2d

91, 268 P.2d 115 {1954). Also, an excessive award of damages constitutes s
basis for granting a new trisl on the ground of "insufficiency of the
evidence of justify the verdict,” and neither pasaion nor prejudice need be

shown. Koyer v, McComber, 12 Cal.2d 175, 82 P.2d 941 (1938). See Sinz v.

Owens, 33 Cal,2d 749, 205 P.2d 3 (19Lk9).

The right to a jury trial--guaranteed by Section 7, Article I, of the
California Constitubion--does not preclude a court from exercising its judicial
authority to grant & new trial in appropriate circumstences. Estate of

Bainbridge, 169 Cal, 166, 169, 1u6 Pac. 427, 428 {1915); Ingraham v, Weidler,

139 Cal. 588, 589-590, 73 Pac. L15, (1903} {"The courts in this country,
and in England since long before the time of Blackstone, had always exercised
the power of granting a new trial after verdict, and for the causes, among
others, of insufficiency of evidence, or that the damages were either inedequate
or excessive . . . .").

In determining whether to grant a new trial on the ground of "insufficiency
of the evidence to justify the verdict" (which includes excessive or
inadequate damages), the trial judge acts as "e thirteenth juror" who has
not only the power but the duty to review conflicting evidence, weigh its
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sufficiency, judge the credibility of witnesses, and exercise his independent
Judgment in determining whether to set aside a Jury verdict. See Tice v,

Kaiser Co., 102 Cal, App.2d Uh, 226 P.2d 624 (1951); Norden v, Hartman,

111 Cal. App.2d 751, 758, 25 P.,24 3, (1952). The California statute
makes it clear, however, that a new trisl should be granted only in cases
where the judge is convinced the jury verdict 1s clearly excessive or clearly
inadequate, CODE CIV, PROC. § 657 ("A new trial shall not be granted on the
ground of insufficienéy of the evidence to justify the verdict or cther
decision unless after weighing the evidence the court is convinced from the
entire record, including reascnable inferences therefrom, that the . court or
Jury clearly should have reached a contrary verdict or deéision.").

The practice of remittitur has long been recognized as sn alternative
to granting & motion for new trial on the issue of damages in the case of an

excessive award of demages by a jury, Draper v. Hellman Com. Trust & Sav.

Bank, 203 Cal, 26, 263 Pac. 240 (1928). Tt does not violate a defendant?é
constitutional right to a jury trial on the issue of damages. See Dorsey v.
Barba, 38 Cel.2d 350, 240 P.2d 604 (1952).

Additur is logically indistinguishable from remittitur insofar as each
of these practices permits the trial court to substitute its judgment for
the judgment of the jury. Logically, it might be said that unrestricted
remittitur and additur practices do vioclate one or the other party's right to
& jury determination of the issue of damages. Remittitur practice, however,
is so well established that it is recognized as comstitutionslly permissible.

Dorsey v. Barba, 38 Cal.2d 350, 240 P.2d 604 (1952). On the other hand,

additur is a lesser known procedure with an apparently more recent history.
Accordingly, when the issue was squarely raised in California, the Supreme

Court held in Dorsey v. Barbe, 38 Cal.2d 350, 240 P.2d 604 (1952), that an
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additur order based upon only the defendant's consent in an unliquidated
damages case violated plaintiff's constitutional right to a jury triel on
the issue of damageé. The court distinguished but failed to overrule
several earlier cases that had recoghized additur as being permissible in
several circumstances (36 Cal.2d st , note 2, 240 P.2d at 608).

It is clear from the Dorsey case that a constitutuional amendment would
be required before additur could be used in a case where the verdict is
inadeguate as a matter of law, j.e., where the verdict is not supported by
eny substantial evidence., Whether additur may be used in other cases 1s
somewhat uncertain. It seems reascnable to conclude, however, from the
earlier cases ag well as from the Dorsey opinion itself, that additur is

not unconstitutuional per se and is permissible in the following cases:

w8

(1) In any case where damages are certain and ascertainable by a fixed
standard. In effect, the court by an additur order merely fixes damages in
the only amount Justified by the evidence and the only amount that the jury

could find. Any variance in that amount would sither be excessive or in-
adequate as a matter of law. Sece Ademson v. County of Los fngeles, 52

cal. App. 125, 198 Pac. 52 (1921).

{2) In any case where the court's conditional order granting a new
trial requires the consent of both plaintiff and defendant. Failure of
elther party to consent will result in granting a new trial; hence, the
plaintiff retains control over whether or not he will receive & second
Jury trial. Since consent of both partles operates to waive each party's
right to a jury trial, there can be no complaint te this form of additur.
Hall v. Marphy, 187 Cal. App.2d 296, 9 Cal. Rptr. 547 (1960).

(3) With only the defendant's consent in eny case where it is the

defendant who is complaining from the final Jjudgment. His consent waives

his right to complain about the judgment as entered. BRElackmore v. Brennan,

43 Cal. App.2d 280, 710 P.2d 723 (1941). See also Dorsey v. Barba, 38 Cal.2d
b g




350, 2ko P.2d 604 -(1952).
(4) 1In any case where the court fixes dameges in the highest amount
Justified by the evidence even though only the consent of the defendant
is cobtained. Since any amount in excess of this sum would be excessive
as & matter of law, no plaintiff could possibly receive a higher amount from

any jury. Dorsey v. Barba, 38 Cal.2d 350, 358, 240 P.2d 604, 608 (1952)("the

plaintiff has actually been injured if under the evidence, he could have

obtained a still jarger award from a second jury"); Dorsey v. Barba, 226 P.2d

677, 690 (Cal. Dist. Ct. App. 195L}.

In addition to the foregoing, additur apﬁears to be permissible with
cnly the defendant's consent in any case where a new trial is otherwise
appropriate and the jury verdict is in fact supported by substantial evidence,
However, California trial judges do not appear to be using additur ag an
alternative to ordering a new trial on the issue of damages in this type of
case; and, in view of the holding in the Dorsey case, lawyers and judges
alike will no doubt question whether it would be constitut icnzd to permit
the use of additur in such a case, even if such use were expressly authorized
by statute. Because the use of additur under these circumstances presents
a constitutional question of some substance, it merits full discussion.

No constitutionsl problem is presented so far as the defendant is
concerned if additur is ordered in such a case. The use of additur under
these circumstances does not deprive the defendant of any of his constitutional
rights because the judgment will be entered in an amount in excess of the

jury verdict only if the defendant consents. If he fails to consent, the

condition upont which the court's order denying s new trial is predicated will
not have been gsatisfied; hence, the order granting a motion for a new $rial
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limited to the issue of damages will become effective as the order of the

court, See Secreto v. Carlander, 35 Cal. App.2d 361, 95 P.2d 476 (1939).

If the defendant consents to the addition, he cannot complain of deprivation
of jury trial because he waives the right to jury trisl by his consent.

Blackmore v. Brennan, 43 Cal. App.2d 280, 110 P.2d 723 (1941). See Dorsey

v. Barba, 38 Cal.2d 350, 240 P.2d 604 (1952). See also Phelan v. Superior

Court, 35 Cal.2d 363, 217 P.2d 951 (1950). Consent of the defendant thus
removes any grounds for objection the defendant may have regarding the amount
of damages reflected in the judsgment entered on an additur order.

Because the plaintiff's consent to additur is not required, he might
attack the amount of demages awarded pursuant to such an sdditur order on
two grounds. First, he might object that the amount of damages reflected
in the judgment still is inadequate becasuse the evidence is insufficient to
support the demages Tixed by the court. Second, he might object that he has
been deprived of a Jury trial on the issue of damages.

The first objecticn--that the smount of damsges reflected in the judgment
iz inadeguate because the evidence is insufficient to support the damages
fixed by the court--is without merit. Although the triel court has power
to grant a new trial, the plaintiff could not have upset a judgment entered
upon the jury verdict if the trial judge bhad declined to grent a new trieal.

This is because the case iz one where the jury verdict iz supported by

substantial evidence. Thus, the amount of dameges reflected in the judgment

pased on the additur order necessarily exceeds the amount of the jury verdict
which would have been upheld on appeal if the judge had declined to grant

g new trial, Accordingly, the damages reflected in the judgment based upon
an additur order made pursuant to such authority could not be considered

as legelly insufficient.
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The second basis for the plaintiff's objection to additur is the possible
deprivation of his right to a jury trial on the issue of dameges. Here alone
might it be thought that a constitutional question of some substance would
be presented. Under the Dorsey case, it is clear that a constitutional
amendment would be required to authorize additur in any case where there is
no substantial evidence to support the damages awarded by the jury because
in such a case neither the plaintiff nor the defendant has been accorded
a proper trial by jury on the issue of dammges., However, we .are concerned

only with the use of additur in cases where the jury verdict on the issue of

dameges is supported by substantial evidence. The constitutional problem

presented in this situation requires a careful analysis of the Dorsey case.

In the Dorsey case, the jury returned a verdict for plaintiffs in amounts
that were "insufficient to cover medical expenses and loss of earnings" {38
Cal,2d at 355, 240 P,2d at 607); no ellowance was made for pain end disfigure-
ment., The trial) court denied plaintiffs' motion for new trial based on an
inadequate jury award upon defendant's consent to pay additional sume that
resulted in a judgment being entered for amounts that "exceeded the speciel
damsges proved and apparently included some compensation for pain and
diefigurement”{38 Cal,2d at 355, 240 P.2d at 607). Upon plaintiffs' appeal
from the judgment entered on the basis of the additur order, the California
Supreme Court held that the trial court's action violated plaintiffs’

constitutional right to a jury trial on the issue of damages.




ter noting that 'the evidence would sustaln recovery
for pain and disfigurement well in excegg of the amounts assessed by the
court,” the court held that a "court may not impose conditions which impair
the right of either party to a reassessment of damages by the Jjury where the

first verdict was inadequate, and the defendant's waiver of his right to jury

trial by counsenting to modification of the judgment cannot be treated as binding
on the plaintiff" (38 Cal.2d at 358, 240 P.2d at 508-509 (emphasis added)).

Mr. Justice (now Chief Justice) Traynor vigorously diseented, noting
particularly that "plaintiffs have already had their jury trial" {38 Cal.2d at
363, 240 P.2d at 612) and that "the right to a jury trisl . . . doee not
inciude the right to & new trial" (36 C=l.2d4 at 360, 240 P.2d at 610) involving
"g reagsessment of damages by & second jury" (38 Cal.2d at 365, 2k0 P.2d at 613).

Although it is not entirely clear from either opinion, it seems reasonable
to conclude that the fundamental difference between the majority and minority
positions in the Dorsey case stemmed from differing views of the original
verdict that wae rerpdered in the case--the majority viewing the verdict as one
not supported by the evidence so thet plaintiffs never had a valid jury deter-
mination of the issue of damages and the minority Justice viewing the verdict
as one sufficlently supported by the evidence so as to satlsfy plaintiffs’
congtitutional right to a jury determination of this factual question. Depend-
ing upon the view taken of conflicting evidence, the original verdict awarded
damages in ampunts that were less than the proven special damages and contained

no awards for pain or disfigurement. See Dorsey v. Barba, 226 P.2d 677 (Cal. Dist.

Ct. App. 1951). Hence, it 1s reasonable to conclude (as the majority mudt have

concluded) that the verdict was not supported by the evidence because of ite

inadequacy and that the plaintiffs did not receive a proper Jury determination
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on the issue of damages, particularly in regard to damages for pain and
disfigurement. Accordingly, the trial court could not enter a judgment based
upon its own determination of this question without violating plaintiffst
constitutional right to s trial by Jury. This interpretetion of the Dorsey
opinion is supported by the court's statement that "a court may not impose
conditions which impair the right of either party to a reassessment of damages

by the jury where the first verdict was inadequate" (38 Cal.2d at 358, 240

P.2d at 609 (emphasis added)).

It seems reascnable to conclude, therefore, that an additur practice
can be authorized by statute, without a supporting constitutional smendment,
in those cases where there is substantial evidence to support the Jury verdict
and & Judgment entered on the werdict could not be reversed for lnadeguacy. In
such a case, the plaintiff could not successfully contend that he had been
deprived of a Jury determination of the ilssve of damages if judgment were

entered on the verdict. Iambert v. Kamp, 101 Cal. App. 388, 281 Pac. 690 (1929).

Hence, he cannot poseibly be injured by & judgment entered on an esdditur
order in an amount that exceeds the verdlct.

t is essential, therefore, to distinguish the situation where the
verdict is supported by substantial evidence and the situatlon where
it is, es g matter of law, for an inadequate amount., Where the verdict
is not supported by the evidence, the trial court could not constitutionally be
granted authority by statute to substitute for the verdict its own determina-
tion of a question of fact upon which the parties are entitled to a jury'se
determination; even though the defendant may consent to an ilncrease in the
amount to be awarded and thereby waive his right to complain of deprivetion

of jury trial on this issue (Blackmore v. Brennan, 43 Cal. App.2d 260, 110

P.2d 723 (1941)), his consent casn in ro way bind the plaintiff to forgo his
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constitutional right to have the issue properly decided by a jury. Dorsey v..
Barba, 38 cCal,2d 350, 240 P,2d 604 (1952). However, as the foregoing
discussion demonstrates, where a verdict is supported by substantial evidence,
both parties' right to a jury determination of the issue of damages has been

satisfied, Dstate of Bainbridge, 169 Cal. 166, 169, 146 Pac. 427, 428 (1915)

("the constitutional guarantee , . . is fully observed when the verdict of the
jury in the case is rendered and recorded"),

Before concluding this discussion of the constitutienal problem, one
edditional observation is pertinent. Due process probably does not require
procedures which permit the trial judge to order a new trial where the damages
awarded by & jury verdict are inadequate as g matter of law; clearly due
procese does not require a new trial where the verdict is supported by any
substantial evidence even though the judge is convinced that the damages

awarded are clearly inadequate. See Dorsey v, Barba, 38 Cal.2d 350, 240 P.,2d

60k, 613 {1952)(daissenting opinion by Justice Traynor)("At the time of the
American Revolution, would plaintiffs heve the right to & reassessment of
damages by a second jury? They would have had no such right simply because,
as has been seen, the first jury's determination of the smount of dameges was
conclusive, The re-examination of the damages issue following an inadequate
verdict in cases of torts against the person is a modern development unknrown

to the common law,"); Philips v, Lyon, 109 Cal, App. 264, 268, 292 Pac. 711,

(1930) ("Formerly, the rule at common law did not authorize the granting
of new trials in actions for personal injuries or torts on the ground of
inadequacy of damages.') Thus, it follows that the Legislature would be free
to eliminate the right to a new trial on the grounds of inesdequate damages

in cases where the jury verdict is supported by substantial evidence. 1If
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this is so, the Legislature cculd cenditicn the right to a new trial in such
cases by providing additur as an alternative to granting the motion for the
new trial,

Accordingly, trial courts could be given authority by statute--if such
authority does not now exist--to use additur in cases where a new trial on
the issue of damages is otherwise appropriate and the jury verdict is supported
by substantial evidence, Under these circumstances, the plaintiff's right to

jury trial is logically and constitutionally satisfied.
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RECOMMENDATION

The Commission recommends the enactment of legislation to accomplish
the following objectives:

(1) Inadequacy of damages awarded by a jury should be explicitly
recognized by statute as a ground for granting a new trial. It 1ls presently
recognized in fact by the courts, but the specific ground for such recogni-
tion is stated to be insufficiency of the evidence to Justily the verdict.

Harper v. Superior Air Parts, Inc., 124 Cal. App.2d 91, 268 P.2d 115 (1954).

Explicit statutory recognition of excessivive dameges (recommended below)
without apparent recognition of 1lts converse--inadequacte damages--might
create doubt as to the aveilability of the latter as a gfound for granting

<:: & new trial, Hence, Section 657 of the Code of Civil Procedure should be
amended to state that inadequacy of damages is a ground for granting a new
trial.

(2) The statement in Section 657 that excessive damages is an independent
ground for granting s new trial should be revised to eliminate the purported
requirement that the excessive damages resulted from passion or pre)udice,

The true basis for granting a new trial because of an excessive awexd of
demages 1s the insufficiency of the evidence to support the verdict. Kayer v.
McComber, 12 Cal.2d 175, 82 P.2d 941 (1938). Despite this fact, the statement
of excessive damsges as an ilndependent ground for granting a new trisel should
be continued., First, it serves to indicate precisely vherein the verdict is
defective and distinguishes the damage issue from other evidentiary matters

<:: *whose sufficiency may be questioned. Second, eliminaiion of excessive damages
a2s an independent ground for granting a new trial would cast doubt upon its

continued avallibility.
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(3) A new section--Section 661.5--should be added to the Code of Civil
Procedure to give express statutory recognition to additur practice in ons
area vhere its avallability has not been clearly recognized by the case law,
i.e., vhere after weighing the evidence the court is convinced from the entire
record, including reasconable inferences therefrom, that the verdiet, although

supported by substantial evidence, is clearly inadeguate. Ixplicit statutory

recognition of sdditur authority in this type of case will elimipate the un-
certainty that now exists. There is no need, however, to detail by statute
the variety of other circumstances in which various forms of additur are
permissible under existing case law; these exist and will continue to exilet
on a common law baesls Just the same as remittitur authority will econtinue to
exist vithout benefit of explieit statutory recogniticn.

Additur should be an integrsl part of our judicilal machinery. See e.g.,

Carlin, Remittiturs and Additurs, 19 V., VA. L.Q. 1 (1542); Comment, 4k YALE

L.J. 318 (1934). See also the Commission's study infra at ***, Clarifying
the lsw will encourage the judicious use of this alternativekﬁo the granting
of a motion for & new trial limited to the i1ssue of damages and will thus ayoid
the delay and expense of a retrial.

Since the proposed section grants additur authority only in cases where

the Jury verdict is supported by substantiel evidence, the Commission believes

that the right to a jury trisl is logically and constitutionslly scatisfied.

See the discussion at pages 5-11  supra.
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PROPOSED LEGISLATION

The Conmission'’s recommendations would be effectuated by enactment

of the following measure:

An act to emend Section 657 of, and to add Section 651.5 to, the Code of

Civil Procedure, relating to new trials.

The people of the State of California do enact &s follows:

SECTION 1. Section 657 of the Code of Civil Procedure is
amended to read:

657. The verdict may be vacated and any other decision may
be modified or vaceted, in whole or in part, and a new or further
trial granted on all or part of the issues, on the application of
the party aggrieved, for any of the following causes, materially
affecting the subatantial rights of such party:

1. Irregularity in the proesedings of the court, jury or
adverse party, or any order of the court or sbuse of discretion by
which either party was prevented from having a fair trial § .

2. Misconduct of the jury; and whenever any one or more of the
jurors have been induced to assent to any general or special verdict,
or to & Pinding on any question submitted to them by the c0urt, by
a resort to the dstermination of chance, such misconduct may be proved
by the affidavit of any one of the jurors ; N

3. Accldent or surprise, which ordinary prudence could not have
guarded against 5 .

L, Newly discovered evidence, material for the party making
the application, which he could not, with reasonable diligence, have

discovered and produced at the trial 3 .
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5. Smcesrive or inadegquate damages y-eppearing-5o-have-been

given-under-+the-influenee-of -passion-er-prejudiee §

6. ZInsuffieieney-of The evidence 4o does not Justify the verdiet or

other decision, or shas-i% the verdict or other decision is against law § .

7. BError in law, occurring at the trial and excepted to by
the party making the application.
When a new trial is granted, on 8ll or part of the issues,
the court shall specify the ground or grounds upon which it is
granted end the court's reason or reasons for granting the new
trial upon each ground stated.
A new trial shall not be granted upon the ground ef-insufficiemey-of

that the evidence e dces not justify the verdict or other decision , nor upon
the ground of excessive or inadequate dsmages, unless after weighing :

the evidence the -court is convinced frcow the entlre record, including
reasonable inferences therefrcm, that the court or jury clearly
should have reached a eersrary different verdiet or decision,

The order passing upon and determining the motion must be made
and entered as provided in Section 660 and if the motion is granted must
state the ground or grounds relied upon by the court, and may contain
the specificat. on of reascns. If an order granting such motion does
not contain suck specification of reasons, the court must, within
10 days after filing such order, prepare, sign and file such
specification of reasons in writing with the clerk, The court shall
not direct the attorney for a party to prepare either or both said
order and said specification of reasons.

On appeal from an order granting a new trial the order shall

be affirmed if it should have been granted upon any ground stated in

-15-




the motion, whether or not specified in the order or specification
of reasons j-previded , except that Lgl the order shall not be affirmed upon
the ground ef-the-ipsuffieiency-ef that the evidence #s does not

Justify the verdict or other decision , or upon the ground of excessive

or inadequate damages, thless such ground is stated in the order

granting the rotion 3 and provided-further-that (b) on appeal frem
an order granting a new trial uwpon the ground eof-the--insuffieicrey

-of that the evidence +o does not justify the verdict cr other

declsion, or upcn the ground of excessive or inadequate demages

appeavring~te-have-been-given-urder-the-influenee-sf-passicn-opr-projudiee ,
it shall be conclusively presumed thet said order as to such ground was -
made cnly for the reasons specified in said order or said specification
of reasons, and such order shall be reversed as to such ground only if

there is no substantisl besis in the record for any of such reascns.

Comment, The smendments to Section 657 simply codify judicial decisions
declaring its substantive effect:

First, the amended section explicitly recognizes that an inedequate
avard .of dameges 15 a ground for granting a new trial just as an excessive

award of demages presently is recognized. The availability of this basis for

granting a new trial is well settled in California. IHarper v. Superior Air

Parts, Inc., 124 Cal. App.2d 91, 268 P.238 115 (1954); Reilley v, McIntire, 29

Cal. App.2d 559, 85 P.2d 169 (1938)(neither passion nor prejudice need by
shown),. |

Second, the qualifying language in subdivision (5) and in the last pare-
graph that purports to limit the ground of excessive damages to an award .
influenced by "passion or prejudice” is eliminated as unnecessary. The trre
basis for granting a new trial because of excessive dawmeges is the insufficlency

of the evidence to support the award; neither passion nor prejudice need by

shown, Koyer v. McComber, 12 Cal.2d 175, 82 P.2d 941 (1938), See Sinz v. Owens,
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33 Cal.2a 749, 205 P.2a 3 (1949).

Third, subdivision (6) is smended to reflect the fact thet a new trial
can be granted not only where the court is convinced that the evidence is
clearly insufficlent (elther nonexistent or lacking in probative force) to
support the verdict but also where the evidence 1s so sufficient (both present

and of probative force) that the court is comvinced that a contrary verdict

is clearly required by the evidence. Estate of Bainbridge, 169 Cal. 166, 1h6

Cal. 427 (1915); Sharp v. Hoffman, 79 Cal. 40k (1889). Conforming changes

are mwade in two other places in the section.

Fourth, an explicit reference to excessive and inadequate damages should
be added to the second paragraph following subdivision 7. The phrase "differ-
ent verdict or decision” is substituted for "contrary verdict or decision" in
the same parsgraph to avoid any misunderstanding that might result from the
addition of a reference to excesslve or inadequate damazes. This paragraph,
which vas added as a part of the 1965 revision of Section 657, directs the
court not to grant a new trial upon the ground of insulficiency of the evidence
unless the court is convinced that a contrary verdict should have heen rendered.
The reference to excessive or ilnasdequete damages recognizes that the true basis
for granting a new trial on either of these grounds is the insufficiency of
the evidence to support the award. Conforming changes are alsc made in the

last peragraph of the section.
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SEC. 2. Section 661.5 i1s added to the Code of Civil Procedure, to
read: ﬁ

661,5. (a) In any civil action tried by jury where a new trial
limited to the issue of demages is otherwise appropriate, the itrial
court may, as & cordition of denying & motion for new trial on the
ground of inadequate damsges,; ocrder an addition of so much thereto as
the court in its discretion determines if:

{1) The verdict of the jury on the issue of damages is supported
by any substantial evidence; and

(2) The party egainst whom the verdict has been rendered consents
to such eddition.

(b) HNothing in this section prevents the trial court, as a condi-
tion for denying s motion for new trial on the ground of ilnadequate
damages, from ordering an addition of so much theretc as the court in
its diseretion determines in any case where such an order is constitu-
+ionally permissible,

{c) Nothing in this section affects the lav relating to remittitur.

Comment. This gection makes it clear that additur may be used in certain
cases as an alternative to granting a motion for a new trial on the ground of
inadequacy of damages. The section is permissive in nature; it does not
require that additur be resorted to merely becsuse the conditions stated in
the section are satisfied, The section does not preciude the use of additur
in any other case where it is appropriate. Nor does the' section affect existing
remittitur practice. The section is discussed ia more detail below,

Subdivision {a), Subdivision {a) authorizes additur only where after

welghing the evidence the court is convinced from the entire record, inecluding
-18-




reasonable inferences therefrom, that the verdiet, although supported by

substantial evidence, is clearly inadeguate. See CODE CIV. PROC. § 657 (as

proposed to be amended). In addition, the defendant nust ccnsent to the
additional damages or the condition upon which the court's order denying the

new trial 1s predicested will not have been satisfied and hence insofar as the
order grants & new trial it will become effective as the order of the cowrt.
These conditions are designed to meet the constitutional cobjections to additurin

unliquidated damages cases that were raised in Dorsey v. Barba, 38 Cal.2d

350, 240 P.2d 60k (1952). See the discussion in 8 CAL. LAV REVISION COMM'H,
REP., REC. & STUDIES ##*-%** (1967)[supra at 5.112].

Subdivision (&) permits the trial court to fix damages in an amount
determined to be appropriate in the exercise of the court's discretion. Such
diescretion is, of course, not absolute; it may not be arbitrarily exercised.
In the first place, a practical limitation is placed upon the court's dis-
cretion because the sectlon regquires the defendant's consent. A defendant
cbviously would be unwilling to consent {o entry of an inordinately excessive
Judgment. Moreover, discreticn of this nature vested in & trial court means
"legal discretion” and not a whim or caprice. "The discretion intended, however,
is not a capricious or arbitrary discretion, but an impartial discretion,
guided and controlled 1n its exercise by fixed legal principies. It is not a
mental discretion, to be excercised ex gratis, but a legel discretion, to be
exercised in conformity with the spirit of the law and in a manner to subserve

end not to lmpede or defeat the ends of substantial justice." Bailey v. Taaffe,

29 Cal. 4oz, Lok (1866).
The excercise of additur authority under subdivision (a) is limited to

cases "where a new trial limited to the issue of damapes is otherwise appropriate.”
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Thisz limitation excludes two dlstinet classes of cases from this statutory grant
of additur authority: First, additur is not authorized in cases where & new
trial is appropriate on any issue other than damages but only in cases where

the amount of damages to be awarded is the sole issue that ought to be retried.
Second, additur is authorized only vhere a new trial wauld otherwise be
appropriate., Thus, if an error in the amount of damsges can be cured without
the necessity of a new trial, whether or not the curative actiocn actually
results in increasing the amount awarded, a new trial limited to the issue

of damages is not otherﬁiﬂe appropriate and the section is not applicable,

The section does not, however, affect the existing additur practice in unliquidated
damages cases where the amount to be awarded can be fixed with certainty. See

Ademson v. County of Los Angeled, 52 Cal. App. 125, 158 Pac. 52 (1921).

Subdivision (a) epplies only to civil actions tried by jury. Sufficient
statutory authority for the exercise of discreticnal'y additur suthoriiy in
cases tried by the court without a jury is provided by Code of (ivil Procedure
Section 662,

Subdivision {a) grants additur suthority to trial courts only; existing
appellate additur practice in unaffected. See CODE CIV. PROC. § 53; CAL. CT.
RULES Rule 24(b). Restriction of this grant of additur authority to trial
courts is in recognition of the difference between trial and appellate functions.
Extension to the appellate level of the additur authority sranted to the trisl
court by this secticn would require an appellate court to exercise discretion
in the same manner as a trisl court but without benefii of seeing the witnesses
end hearing the testimony.

‘Gubdivision (b). This subdivision mekes it clear that the proposed section

does not preclude the exercise of edditur authority in eny case In which it may
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appropriately be exercised, It appears from the esrlier cases as well as from

the opinion in Dorsey v. Barba, 38 Cal.2d 350, 240 P,2d 604 (1952) that

additur is permissible not only under the ecircumstances specified in subdivision
{a) but also in the following cases:

(1) In any case where damages are certain and ascertainsble by a fixed
standerd. In effect, the court by an additur order merely fixes damages in
the only amount justified by the evidence and the only amount that the jury
could find. Any variance in that amount would either be excessive or insdequate

as & matter of law. See Adamson v, County of Los Anmeles, 52 Cal. App. 125,

198 Pac. 52 (1921).

{(2) 1In any case where the court!s conditional order granting & new trial
requires the consent of both plaintiff and defendant. Failure of either perty
to consent will result in granting a new trial; hence, the plaintlff retains
control over whether or not he will receive a second jury trial. BSipce consent
of both parties cperates to wailve each party's right to a jury trial, there can
be no complaint to this form of additur. Hall v, Murphy, 187 Cal. App.23 296,

9 Cal. Rptr. 54T {1960).

(3) With only the defendant's consent in any case where it is the
defendant who is compleining from the final judgment., His consent waives his

right to ccmplain sbout the judgment as entered, Blackmore v. Brennan, 43 Cal.

App.2d 280, 710 P.2d 723 (1941). See also Dorsey v. Barba, 38 Cal.2d 350, 240
P.2d 6ok (1952).

(4} 1In any case where the court fixes damagee in the highest amount justi-
fied Ly the evidence even though only the consent of the defendant is dbtained.
Since any amount in excess of this sum would be excessive as a matter of law, no

plaintiff could possibly ..receive a higher amount from any jury. Dorsey v.
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Barba, 38 Cal.2d 350, 358, 240 P.2d 60k, 608 (1952)("the plaintiff has actually
been injured if, under the evidence, he could have cbtained & still lsrger
avard fram & secend jury"); Dorsey v. Barba, 226 P.2d 677, 690 {Cal. Dist. Ct.
App. 1951).

Subdivision (¢). Subdivision (c) maskes it clear that this section has

no effect on exlsting remittitur practice.
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