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First Supplement to Memorandum 65-64 

Subject: Study No. 65(L) - Inverse Condemnation 

Attached (pink page) is a letter from Carley v. Porter, Chairman of 

the Assembly Interim Committee on water requesting information concerning 

the nature and scope of the Commission's study on inverse condemnation 

and an indication of the tentative schedule and procedures the Commission 

plans to follow on this project. 

Also attached (green pages) is the letter I propose to send to Mr. 

Porter in response. I will defer sending this letter until after the 

October meeting in order that the Commission will have an opportunity to 

consider whether the letter correctly outlines the Commission's plans with 

respect to this topic. (we mu oorreot the typo in tba letter before sending 
it to Mr. Porter.) 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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Mr. John H.' DeMowly 
EXecutive Secretary 

DU 

1IIIatrr 
CARLEY V. PORTER 

CHAfRMAN 

Calif~ Law Revision Commission 
Room 30. Crothers Hall 
Sta.Dford. California 

Dear Mr. DeMoully: 

SEP 2085 

House Resob.tion 635 of the 1965 Session of the Legislatue. which 
requests a study, of inverse CQJl4emnation, has been referred to this 
Committee for interim study. The principal reason behind.a request 
for such, a study _sthe inclusion of paym.ent of &$6, 300,.000 judJment 
against the State of CalifClrn:iaaa the resUlt of,Adatps v. California in 
the Budget Act of 1965.. In ~tionJ an. utimated $Zd. 000. 000 in damage 
claims have. been :tued with the ~oard of Cotitrol as a r.ilault of the flooda 
of last Christmas • 

. We are advised now that the Law Revision COtrimission wUl study the 
entire matter of inverse condemnation during the next few years. This 
Committee is not desirous of conducting a stUdy or engaging in activities 
which would duplicate the wprk of the .Commission.· 

Therefore~ in order to plan our interim activities~ I would appreciate it 
very much :j.fyou would advise me of the ,nature and scope of tlIe. Com. 
mission1• study of inverse condemnation. as well &s & tentative schedule 
for its completion and a brief description of the proeeclurea involved in 

J 

the stu.cly.i . I ES I 
I appreciate very much your assistance in this matter. 1--,;:.,-.• g-+I-__ _ 

. ~J Sincerely Jr'II/-I-'I cl-t!""INA 

.' .-



-"'E OF CAlIFORNIA EOMUND G. BROWN, GoveTna.-

\.ALlFORNIA LAW REVISION COMMISSION 
100M 30, QOTHERS HALL 
STANFORD UHIV£R5/TY 
HANFORl>, CAUFORNIA 9.:1OS 

~:.~ McDONOUGH, Jr. 

·1I0L\1J) H. KUtlNGE _a... ..... 
SfNATOI JAMES A. COlEY 
AS$EMILYMAN A.1FRED H. SONG 
JOSEPH It.. IA.LL September 24, 1965 
JAMU .. I!DWAIII)S 
SHO ... TO 
HEIMAN f. $ElVIN 
1ItOMA.S E. STANTON. Jr. 
QEORGE H. MUIPIf'f 

ExOBkl. 

Honorable Carley V. Porter, Cbe.il'llllln 
Assembly Interim Committee on Water 
Assembly Box 38 
state Capitol, Sacramento 

Dear Assemblyman Porter: 

'lhis is in response to your recent letter requesting lnf'onation 
concerning the nature and scope o~ the Law Revision's study on the 
subject of inverse condemnation and an indication of the tentat1ve 
schedule and procedures the CommiSSion plans to follow in this project. 

As you tnow, the 1965 legislative session adopted senate Concur~ 
rent Resolution No. 80 which directs the Law Revision Commission to 
study: 

Whether the deciSional, statutory, and constitut1onal 
rules governing the liability of public entities for inverse 
condemnation should be revised, including but not l1m1ted to 
liability for inverse condemnation resulting from noad con­
trol projects. The study of this topic is necessary because 
of the magnitude of the potential liability for inverse con~ 
demnation under recent deCisions of the California courts. 

I am delighted to report that the Commission bas been able to 
obtain Professor Arvo Van Alstyne as our consultant on this topic. 
Professor Van Alstyne is without a doubt the outstanding authority in 
the united States on the subject of governmental liability. He served 
aathe COIIIII1ssion' e consultant on the study of sovereign j"III"n1 ty 
'Which resulted in the enactment in 1963 of a series of statutes dealing 
with that subject. 

Professor Van Alstyne plans to commence work early in January 1966 
on a compressive study covering all of the aspects of inverse condemna­
tion. The first portion of the study Yill be concerned with the power 
of the legislature to enact legislation that would limit the liability 
that DOW exists for inverse condemnation. We hope to have this portion 
of the study in the hands of the Commission in time for the Commission 
to draft a proposed constitutional amendment for the 1967 legislative 



Honorable Carley V. Porter -2- September 24, 1965 

session if it is determined. that a ccnstltutio:na.l s.mendment is needed 
or desirable. The re!l6inder of Professor Van Alstyne's report should 
be in the han<is of the Commission during the early months of 1967. 

The Commission hopes to be able to submit its recommendation on 
this subject to the 1969 legislative session. The Commission cont~ 
plates that this recommendation will be the reffiLlt of a consideration 

. of all aspects of the subject of inverse condemnation. The matters 
considered will, of ecurse, include problems arising out. of flood con­
trol projects and flood control damage. IT you wish, we can provide 
you with a IIIOre deta.Ued statement of the scope of tl:Ie study as soon 
as our research consultant has had an opportunity to prepare an 
analyais of the problems that are lnvolved. 

The Commission :pl.ans to re9.uest the State Bar to appoint a special 
Committee to work wHh the Comruission on this project. We also plan to­
solicH the cooperation of all interested public agencies, organizations, 
and persons. We anticipllte that representatives of the Depar1:J!lent of 
Public Works, the Department of Water Resources, and the office of the 
Attorney General will attend CciJrlInission meetings when this subject is 
considered and will provide the CommiSSion with information and comments 
on possible alternative sol.utions to problems. In addition, we comtem­
plate a wide distribution of t~ntative recommendations to all interested 
persons. The COIIIlIlents and suggestions received as a result of this dis­
tribution wlll be taken into account when the recommendation to the 
Legislature is prepared. Thus, tl:Ie COIDIDission 1 s recommendation to the 
Legislature will be made only after all interested persons and or88,Diza­
tions have had several opportunities to make known their views on the 
various aspects of this subject. 

Although the procedure outlined above results in a schedule that 
does not permit the submission of' a reco.mmendation to the Legislature 
prior to 1969, the Commission believes that it is essential that all 
interested agencies, organizations, and persons be provided with an 
am:p1.e opportunity to make known their views on various aspects of t"'" 
subject. To a large extent,the same procedure was followed in making 
the reCOlllllendation that resfllted in the enactment of the 2963 govern­
mental liability statute which cut down the liability that was created 
by the court decisions that abolished the doctrine of soverein immunity. 

IT possibl.e, ·the Commission p18.lls to have any recommended legisla­
tion available in the form of a preprinted bill prior to the l.969 
legislative session in order to permit one or more bearings to be held 
by interim committees prior to the 1969 session. 

We will be delighted to provide you with any additional information 
you need concerning this project. 

JlID:vh 

Sincerely, 

John H. DeMJully 
Executive Secretary 


