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#36(L) 7/19/65 

Memorandum 65-52 

Subject: Study No. 36(L) - Condemnation Law and Procedure (Discovery in 
Eminent Damain Proceedings 

Attached (pink pages) is a copy of Senate Bill No. 71 (1963 Session) 

relating to discovery in eminent domain proceedings. This bill passed the 

Senate but was not approved by the Assembly Judiciary Committee because of 

Objections fram attorneys representing property owners. Also attached is a 

copy of the Recommendation and Research Study that relates to Sen~te Bill 

No. 71. 

,\s a. part of our study of conde=tion law and procedure, the staff 

suggests that this bill, together with the Rec~endation an~ Research Study 

upon which the bUl is based, be distributed for caanents after the october 

meeting. The letter of tranlllllittal we would uee to transmit this material to 

interested persons is attached as Exhibit II (green pages). 

Respectfully submitted, 

John H. De)!oully 
Executive Secretary 
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'DRIB":I " 

. ~ AMENDED ~l'J SENA'rE MAY 7, 1963 

.AMENDED IN SENATE MARCH 26,1963 
'." ;' SENATE BILL, No! 'l1 

> :'.-'. 

f ' " 

' . 

: . t, . 

. '. .' IntrodI1Ced by Sella10r Cobey .. ' , .' 
(Atrequesl; of.California Law Revision Commiasio~) .: I .. " .' "., . . 

'. JanUary" 14, 1963 
... 

, ....... liiWiBD to COJUUftEE ON JIIDlOIABY 

. Aft ,ad iii .~ Ju f'IMItJIDer 88CtWm :tJU6.1 0/; to __ 

. ~ . ~ 
SfC.w.11!47b of. IJ1Id '0 add SecRixu 1,246.1., 1246.J, 1JU6.8, 
. U46.4. J.$~6~, m6.6 OM U46.7 to, tob Coils of OW Pro- ; C6d_. ,.1Io1itIg iii _"'eml dotII4tn ~,.' : ,: - , . . ; . . . 

.' 'TIte peopu of fA6 81ate of CaUf4rniIJ do ~0l",,1 a. fo/ltnoJ: . 
. I . . 

""1 SEarioN i.. Section' 1246.1 of the Code of Ci'9il ProeedUl'l! 
2 ill amended and renumbered to read.: 

,\ 

3 1246.9. Where there are two or more estates or divided in· . 
0{ tcrcsbi in Property BOUght to be condemned, the I plaintill is 

. , Ii ~titled to haTe the amount of the aWard for said property first 
6' determined as between plaintiit and all defoudanbi claiming 
7 al17 iutcresi therein l tlwroofter.in the same proceeding the ' 
8 , respcctiTe .r,ighta, of such defell;dnnta in 8lId to the award ahall , 
9 ,be determined by the oonrt,· JUry, or referee and the award 

10 . apportimied accordingly: The costs of determining theappor../., 
.', . 11 tionment of the aJlFUril shall be allawed. to the defend.,..!U'd .' 

. ,,'12 taxed ag&iDst the plaintill exeept that the eosts ot determining 
.' " 13 any iasDe as to title between two or more defendanta aIaa1l. be 
'"'14 borne hr the defendants in such proportion as 1heC01llt JII&7 ' . 

.... 15 ' direct. . .' " . . . . 
· 16. SEc. 2. Section 1246.1' is added to the Code of Ci'9il Pro- .' 

'.' 

· 11 cedure, to read, 
18 . 1246.1. (a) . .t\nj' party to an eminent domain proeeeding 
19 may, DOt later than 45' days prior. to . the day set tor trial. 
20 serve upon adTerse party to the eminent domain proceeding , 

· 21 8lId 1IIe a demimd to ezcha.nge valuation data. •.... 
. .'. 22' (b)'A party on whom a demand is lWIl"f:ed may, not later ' 

'. 23 than A¥e lO.days after the sernOll of the. demand, Ben'e' upon 
24 G.y adTene·pa,rty to the eminent domain proeeildinf and tile a . 

. ' '.' .. • . ,I , ~ ,.-' ", • '. : •• " : 

' . 

. '-! ... ~ 



s.a. '11 -'2-

1, eross-demand to oxchange valuation data relating to the parcel 
2 of Pl'OP.mY described in the demand. ' 
3 (0) The demlUld or ero.a·demaud shall, ' . 
4 (1) Describe the parcel of prcper:ty upon whieh valU&tion ' 
5 ilata is sought to be excllanged", wlueh d<l&IDplion may be 
6 made by reference to the complaint.' , \ ,', 
7 '(2) Include a statement in substantially t):'e following fOrm, 
8 "You are required to serve and 1ile a .u.tcment of 'valuation 
9 data in complience with Sections 1246.1 aItd 1246.2 of the Code ' , " 

lOot Civil Prooedure not la.ter thau 20 days pno,' r to the day 8M ' • 
11 fGr trial. and, aubject to Seetion 1246.5 of the Code of CiviJ. . 

,12 Prooedure, your failure to do so will 00IIBt itute 8 waiver of the ' 
13 right to introd\lOle on direct examination d\lring your cue in ' 
14 ehief any matter' requ4'ed to be set forth in' your rta.tement of 
15 'valuation data." ' 
16 (d) Not later than 20 days pri01'to the day set for trial, 
'17 eaeh party who served .. demand 01' eroois-demand and ,eac,h 
18 party upon "hom a demand or croas-demsnd _ served shall, " 
19 !Itlft and 111& a iIt'liemelR of valuation ,'data. A party who ",. 

'20 served Ii demand or _-demand abll _ his statement;", 
; 21 of yalnatlon data upon ea.eh party on whbm he served his de."" 

',22 mand or ~emand. Each party' on whom a demand or ' 
'23 C!l'Oa8odemn.nd was served shall serve hill ,Btatemetl~ of valu. ' 
'24 ation data upon the party' who served ilIe demand or _ 

25 demand. ' , ' 
26 (e) The Jndicinl Couneil, by role, ~,I' pr"';ciibe ti1!l8B for 

'27 serving and j\lill~ a"",ands and, eroa,·(\emm.ds, and a time' , 
28, for serving and tiling statements of ' VItI nation data, that are',,\ 

,29 difl'erent from tile times specified in thls section, bnt only if '. " , 
,30 suqh rulea provide • 8!IHl'ftRee 'that the trw. will be held Wit3rln, 
'31 20 days from the <lay Iln which the st&tementa of valuation 
32 data are :\'equired by such ruleS to be """,ed and filed. Suell :,.' 
33 rules may provide for a difl'erent form of statement thaD that , 

. 34 apeeified by paragraph (2) of subdivWon (e). ' " 
, 35 '. , SI!lc. 3. ,Section l246.2 is added'to tIle;Oode of Cjvil ~ " 

36 eCdnre, to read : ,', " 
37 ' 1246.2. The statement of Val~ti<lD dataahaU eontain, '. ' 
38. (a) The name and business or rllLidence addrt&I of eaeh ' 
39 ' ,penroD intended 00 be called as an expm. witness by the party.' " 
40' (b) The name and business (>~ "a.~ address' of eech' 

" ,41, person intended to be called as a witness by the party' to testify '.' 
42' to his opinion of tile valne of the -propel'l:y described in the, 
'43 , demand or _-demand or 8& \0 thf~ (QOOunt of the damage or ' ;:' 
'44 benefit, if any, to the larger parcel froro which sneh property,· 
45 ,ill taken and the name and bllsirUll!to or, nsidenee a.ddNIa, of 
46, eaeh person upon wh06"8taU!menta ,Or opinion'.tha opinion ill, ' 

/47 ,based in who Ie orin Sllbstsutial part. . ' ~, 
48 ' (e) The opinion of each. witness futed as required in su\); 
49" division (b) of this section as to the value of the property , 
60 deaeribed in tile demand ~ r eroas-demand and ato the amount ' 
51 of tha Gamage or benefit, if any, which will aeerue to the la:ger , 

. . I. 

,. 

, . 
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1 parcel from which web. property is taken and the following 
2 data to the 6lttent that the opinion is based thereon: 
3 (1) The highest" and best use of the property.. . 
4;. (2) The applicable sonlng and the opinion of the witlles 
5 concerning probable ehange thereof. 
6 (3) A list of the ~ e ....... atlF" oalee ~ llPallerty, IMees 
7 "l.4 otl>eP _ ......... • <a/e". oo .. t~act. tD SIlU 41Id ·p«~eAou, 
8 ",na 1.08.. supporting the opinion. . 
9 (4) The cost of reproduction or NplaceIllent of the propert7 

10 leos depreciati<m and obsolesoollOO ,,,,d the rate of depreciation 
11 tUre(l . . 
12 (o) 'l'he gr_ and net income from the property, illl reason .. 
13. nble net l'tlIltal value, ita eapitalistd value and the rate of 

· ' 14 \ capitalizatil)u l\S~d. 
15 (6) Wher~ the PMperty is a 1>"1'010" of .. larger pareeJ., a . 

'16 . description of the !arger parcel fr<lm ~l:deh the property is 
17 taken. 
18 (d) With r<lsJ>OOL to ~.~eh <>'1:-. 00,,-, ""le; ~&p et;I..,. 

. 19 lwtRoaeti ... sale, /u .... /ra.t qr lea ... liDtW under paragraph (3) 
20 of ~"bdiyisiQn (c) of this section; . 
21 (1) The namCs and busine.!ll (It residenoo addresses, if 
22 known, of the parties to the tr/lllllaC,ion. . 
23 . (2) The locatio11 of the property lubje.!t to the transaction. 
2i (3) Tbe date of tll(! wlll8aetion. . 

" 25 (4) If reeorded, the date of reooriling ,md the voluIoo and 
. U page where rtoordcd. 
l!:1 (5) The ~ollSideratiQll and other t<rms of the transaction. 

· 2S The staWIlll'.nt ill li~u fd stating the' t>;rn\. contained in any 
29 ,oontract, 1<1flS<) or othel: ,106ument ma:i. i: ilUch d·,eument ;s 
30 ; a.vailable for inspection by tho adverst pro-I:;, st"tc the place 
31 . where and the times when it is Ilvllibl.ble for inflleCtion. 
311 -811C. 4. ac"ilon 1246.3 is added to ;l'.e IhJd of Civil Pro- . 

/ 33 cedure, to read,. . _ . . 
34 124<>.8. (a).1. party who h"" ..... l'vcd ".".i ;"cd a statement 
31; ofvaluati611 duta shall diligeutly give llotj..,~ to the parties 

· 36' upon whom the statement was served ;l, afUr service of bill . 
. 37· statement of ,,,luation data, he: 
· 33 (I) Doterm,nts to call an expert ""itness J:;)t listed on hia 
39 statemmt of. v lIluation data;. . 
40 (2) Determines to call a wiineS!! .not listed on his state-
41 ment of valuatioll (bt~ fer the purpose of having !IUch witnesS 
42 -Wilii)" to hi:! c;pinioh (If ,the v:JU<l of the property deseribed 

• '43 in the demand or the ""''lun! of the damage or beu~Jit, if lillY; 
'. 44 to; tlle larger parcel from which such PToperty ill t.&ken; ; 
· 45 (3) Determines to ba." ... witness ealled by him testify ou ' 
"'46 direct CXJUllination during his ease in cbief to any data r ... 

47 . quirml -to bll -listed <>n the sl.atemcnt of ValUBtiOll Qa.ta but, 
· 48 . whieh WII3 not SO li.,t<><l; or \ ., .. . 
• . 49 .' (4) DisI:overs any data required to be listed on t.ia &t&te-- . 

50 .' ment of v&luatioA data but witleh was not 80 listed. 
· . iiI ,(il) The notiee required ·by subdi-oisiOlt <ol ofthiB section 

62 ahall include tho informat;ion ipeci&i! in Section 'l24U. and , . 

... 

, 

.. 
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1 'shall be in writing; but ,u,,), )ptiee is not required to be ,in 
, 2, writing if it is given after th'" e01lDnCneement ()f the trial. 
3' SEC. 5. ,Seetion 1246,4 i:; ~'Ided to the Cuue of Civil PrO)-

,4 eeilnre, to read: 
5 1246.4. Except as provl.1d in Section 1246.5, it a den\lllld 
6 to exMang. valuation ,'lat·, and one or more statements of 
,7 . valuation dllta are serwd t,d filed pur,mant to Soction 1246.1; 
8 (al No party requk,,; ", serve and file a statement of vain- ' 
9 ation da'1& may ... U "" ,,"pert wiLlle,.; to t;e..tify on direct 

10 examination dming lk ;'",'e il' "hie! of the party calling him 
11 unless tho nnme and d ,''''Cf<S of sn"h witncSII arc listed OIj tho 
12 statement of t1,o par:" w J)(; calla the witne&'. 
13 (b) No party re<)tjn,i to serve and 1ile a Rtatoment of valu-
14 a.t.ion data may car,.', wHlless to testily on dir~et exnminat\ou 
,15 during the c:me in ,11."£ of the ,party clllling'him 1.0 his o>pinion 
16 of the value of thr proporty ilCl'"dbeil in the d"""md or cross· 
11 demand Or the ani,nlat of the damage or benefit, if any, to the 
18 larger parcel fro,,, which such property is taken unless, the 
19 name and ,addre.'!. of such witness are listed on the statement 
20, of the party wh,; ralls the witness, , ' 
21 (e) No wilner"< eaHad by any party rcqni red to serve and £lIe 
22 a'stl\temeni of ~aluaf;lon data mn.y tel<1ify on direct a'<amina. 
2.1 tion during thl' en"" in chief of the PMty who called him to 
24 'any data reqnhdto be listed on a statement of valuation data ' 
25 unless iuch ds:,a is listed on i1le sta t.ement of valuation data 
26 of the party ';!IO calls the witness, exeep!; that testimony that 

'?:l is,rnilrcly an (ocplan"tionor elaborati<m of data so listoo is not 
28 inadmisSible ldldcrthis seetion. 
29 Sma. 6. S!ot\on 12'16.5.is added to the Code of, (livil Pr ..... 
80 cedure, to rez,j : , . . 
31' 1246.5.' (,) The oollrt may, upon sneh terms' as may be just, 

':12 .' permit a Wty to call a witness or to introdlloo evldenee on 
a3 direct exam;" ,ion during hise".e in chief where sneh witness 
34 or evl!Ience' 1." 'equ;red to be but is not listed in such party's 
'35 stl\tement c~ , ,Iuation dAta, if the eourt finds that WM party 

. 36 has made • ~'J(Id faith effort to comply 'with Sections '1246.1 
37 and 1246.2, fbt he has complied with Seetien 1246.3, and that, 
38 . by the date of the service of his statement of valuation data, he, 
39 -fe1.., '.', 
40 (1) 'W~<lW Ilot in ,tho exercise of reaOiOnahle diligence ,have 
41 dct<lrmin~d t" call such witness or diSllOvered or listed snell 
42 eVideMe;"~' . 

,43 ~'. '. " 
44 (2) r"·jJed ,to del.el:'lnine to ea!J SUM. witness or to discover 
45 or list I,bel! eridence th?ough· nililtake, inadvertence, aurprise or 

.' 46 neuS8t,!encgleet ' 
47 (b! In making .. dctCNllinGtiot, unti"'" lAic ,,,,,I.,,..; tke court 
!IS ,,'uit; td,. ,,,to acc"""t the fad that th. Qpposing party l'1li11/. 
49 1uwe nUlla 11p61J the 8tat.m81lt at '",uWJ'lioll dafa aood ""'II 
50' be' rirj...uod or prejudioed if th~ nit'liUlis caUe<l. or Ih8 
51 ,wdint. ;,.trod!le8d.'· , 

" 
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S.B. 71 

I 1 SEC. 7. Section '12!1£.6 is added to the Code of Civil Pro-
2 eedulO, to read: 

, 3 1246.6. The proeeduj'e provided in SeQtioDS 1246.1 to 
4 . 1246.5, ineJusive, doo& ,-,ot prevent the use of, other disoovery· 
5 proeedures in eminent domain proceeding!!. , 
6 SEc. 8. Sedir,n 1246.7 is added t~ the Code of Civil Pro-
7 eednl'1!, to rea'" , 
8 1246.7. Nothing in Seetiollll 124S.1 to 1246.6, irielllllive, 
9 . mat~t admissihle any matter that is not otherwise admissible 

10 "~evida8ee in eminent domain proceedings. , " 
n' SEC. 9. Section 1247b of the Code of Civil Proeedure is 
12 ·!l.mended to read, .. . 
,13' 1247b, Whenever in an eminent domain proceeding 0Illy a 
14' portion of .. parcel of property is sought to be taken, the 

.' 1'- plaintiff, ~ It> ~ ~ .. ~.'I6e~ eE 110 defeBbrt * 
1-6 t.t.. j>,dlffilf "}WI! 1'~(!1I,est of .. a..fetIlJam tMde Kot laf .... fit .... 
17 ' 45 @1Jl }'i-ivr lO,tho dc.y sot f01' trial, shall prepare a map , 
18 'showing the bollndari .. s of the entire paroel, indicating thereon ' 

. i 19, t.he part to be taken, lac part remaining, and shall serve an 
'20 e%8et eopJ' of luch map on t·h<: defendant or his attorney '!lOt . 

21 . later thall 15, dc.y8 prior to tlu dllY ~.t for tM Fe/rial COII-. 
22' lMenu, or, if tWFdrial tW4j ....... cl it kdd, Kof lafw '114ft 8(1 
23 . dc.)J6 prior fa the d4." ut f 01' trial :. " , .' . . . 

. ' -. , J .. ," . ." 

o 
J 
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STAT! o. CAUFOIHIA eDMUND G. IIOWH~ GoYWlt(Jr = :: 
CALIFORNIA LAW REVISION COMMISSION 
ROOM 30, CIOTHW "AU 
STAHI'OID IIMIVU$ITY 
$lANFORD, CAUFOIHIA 94305 

JOHN .. McDONOUGH.. Jr. 
C/oo"-

~a.l~nKG. 
SlHAIOI JAMU A. COl!\' 
_LY/I.AN ALFlB> H. SONG 
_A ....... L 
JAMB .. IOWAIDS 
SHO "TO 
JlEIMAN ., SE:LVtN 
1'HOMAS L St.4NT()N.. Jr. 

OogocJJ;-
'lo: Perlona C_nting on Tentative !lecOlllllendil.tiona of the 

California Law Revision Cammillion !lelating to Condemnation 
Law end Procedure 

The Calltor:n1a Law Bevi.ion Caami •• ion is plllJllling to recClllllleDd 
a. COIIprehenaive eiainent domain statute for eD!lCtment at the 1969 
Mllion of the Legillature. Dur:ing the next three yearl, the 
CoIIIIi.aion Y1ll be preparing end distributing tentative rec~Dd&­
tionJ on vertOllI aspects of thil subject to iaterested perlOlUl for 
cOlllDent. 'l'beM c~s will be taken iato account 1Iben the atatute 
to be recQll'Ml'deIl to the 1969 Legislature 18 prepe:red. 

!be enclosed mater1aJ.s relate to discO'Vtlry in __ nt dorn.1n 
proceedings. The materiall cemsist of: 

(l) Senate Bill No. 71 which YIUI introduced at the 1963 
legialative .el.ion. 

(2) A pamphlet containing the CCllllllias10n'a Rac........;w..tion an4 
Study relating to DiacGverr in Eminent Domain Proceeding •• 

senate B111 No. 71 pUMd the Senate in 1963 but died in the 
AlMlllbly Judiciary CcmIIittee. Tbe b1ll is explained in Icme detail 
ia the !lec_ndation contained in the enclosed PlllllPhlet. The ... l!d­
mentl whiCh were made af'1:er the bill was introduced are priJDa.ri1y 
of a teclm1cal nature. 

The Cammi.lion aeeks CQWp8Uts on whether such legislation is 
needed and desirable and 1Ibether lIllY chaJlees should be made in the 
legislation as it passed tht Senate in 1963. In order to maiiltain 
our schedule on this project, we would like to receive any c_nta 
you may care to make not later than June 30. 1966. 

Youra truly, 

.( 
/ £ // I. l.., . / 
r<-- N. 4A/-"<"t 

/,HI!IIl H. DeMoully i 
. Executive Secretary 


