#36(L) 7/19/65
Memorandum £5-52

Subject: Study No. 36(L) - Condemmation Law and Procedure (Discovery in
© Eminent Domain Proceedings

Attached (pink pages) is a copy of Senate Bill No. 71 (1963 Session)
reélating to discovery in eminent domain proceedings. This bill passed the
Senate Yut was not approved by the Assembly Judiclary Committee because of
objections from attorneys representing property owners., Also attached is a
copy of the Recommendation and Research Study that relates to Senate Bill
Ne. Ti.

Js a part of our study of condernation law apnd procedure, the staff
suggests that this bill, together with the Reccmmendntion and Research Study
upon which the bill is ;'based, be distributed for comments after the October
meeting. The letter of tranamittal we would use 0 tranamlt this material to
interested persons is attached as Exhibit IT (greer; pages) .

Respectfully submitted,

John H., DeMoully
Executive Secretary
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« AMENDED IN SENATE MAY 7, 1963
 AMENDED IN SENATE MARGH 26, 1963

-'szENATEBm ) . ' Netm

' uoed 'hy Senator cobey
(At requent ot Cnhiorma Law Revision Cammmmn)

Janﬂary’ 14, 1963 . -

* REFERHED 70. COMMITTEE ON JUDICIARY

oo e gt
e

Anacttodﬂmdq{ndrmmbar Sschou 1246.1 of, tomé
Sechion 12470 of, and o udd Seciions 1346.1, 19462, 1346.3,
13464, 1346.5, 1246.6 and 12487 o, the Cods of M Pra-
cedure, n!cw to mmms# domain procudmga.‘ , )

' ch peopls of the State of C‘ahfdrma do enact as follows:
Smn 1. Soction 1246.1 oftha Code of Civil Proeedm

is amended snd renumbered to read:
1246.9. 'Where there are {wo or more estates or, d.'mded in-

éntitled to hava the amounnt of the award for said property first
: dotermined as between plaintiff and ali defemhnts claiming
any interest therein; thercafter in the same proceeding the .
. respeetive rights of such defendants in and to the award shall -
Pl sosordingls: Tho s of aetermining the appors
- &P A06e0 e costs of determining the s
m?l;mt of the award shall be allewed: to the de!endmtfr:&
taxedugmnstthephmhﬂezeaptthattheeos&of
-any issme &y fo title between $wo or more defendants shall be |
Eornnbythe defmdantsmmehpmpnruonasthemrtm
* direst.

cedure, to read:
12461, (a). Any party to an emmsnt domam proceeding
may, not later than 45 days prior. to the day set for trial,

and ﬂla a demand o exchange valuation data.

- {b). A party oz whom a demand is served may,notlatem-
thagp fve 10 dayn after ths service of the démand, serve upon
enyadvempa,rtytothemnentdomamproeeedmgm&ﬁlea

ﬁﬁﬁﬁ%ﬁﬁ‘:‘:;‘a’-ﬁ'&:‘E’f—i“émmqmmm-.um-{ ‘

tcrestxmpropam songht to ba condewmned, theplamtaﬂm _ '

Sro. 2. Saﬂbonm&lmaddsdbotheﬁodeof{ﬁvﬂPm-

serve upon adverse party io the eminent domain pmwdmg

et
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' eross-demand lo exchange valustion data relating to t.he pareel
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. party upon whom a demand or cross-demand was served sball
- gerve and fle a giatemeant of valuation ‘data. A party who .

‘eedure, to read :

o e

of property deseribed in the demand.-
{6} The demand or eross-demand shall:
(1)_Describe the parcel of property wpon whieh valoation

data is sought to be exchanged, wlich deseription may be .

made by referenes to the eomplamt .
“(2) Include a statement in snbstant:ally the followmg form:

‘"Fou are required to serve ind file a statoment of ‘valuation

date in complience with Sections 1246.1 and 1246.2 of the Code .

‘of Civil Procedure not Iater than 20 days Fnor to the day set

for triaband, sahbject to Soction 12465 of the Code of Civil

" Procedure, your failure to do so will cunstitote & waiver of the

nghtmmtrodueeon&maetenmmtmndumgyourmin
ehmfanymattermqnmdtubesetieﬂhmyonrmtof

‘valnation data.”

{d) Notlaterthan%danpnortothedaymiortrul,
each party who served a demand or ervds-demand and each

Fl

4-\

served o demand or eross-demand shall serve his statement, ..

of valuntion data upon each party on whoma he served his de-

- mand or crossdemand. Each party on whom s demand or
" erogs-demand was served shall sorve his statemerd of walue
ation dats wpon the party who served ﬂm deimand or urou- N

demand,
(e) The Judicial Couneil, by rule, mnv preceribe times for

“serving and filing demands and eross. demands, and a time i |
. for serving und filing statements of valustion data, that are’. ~_:
- different from the iimes specified in this section, but only if g
" such rules provide sesuranee that the trial will be held within

. 20 days from the day on which tha sistementis of valuation -

duta are required by such rules to be sarved and filed. Such -

. rales may provide for a different form of statement than that
apecified by porapraph (2) of subdivision (e).

Bec. 8. Secuonm&z’maddediothecodeoigvﬂho-

1246.2. The stutement of valuation data shall contain:
{a) The name znd business orraudaneasddmafeach

'.person intended to be called as an expori witness by the party. -

(b) The name and business cr rovidoncs address of each’

r','

. person intended o be called as s witness by the party to testify - -
" to his opinion of the value of the property described in the.

demand or ercss-demand or as ta the woount of the damage or - '5_;:

" benefit, if any, to the larger parcel frora whick sueh pmperty :
§3 taken and the name and business or residence addmaa

sach person wpon whose statements or op;mon tha aplmon is \ j:j'

.based in whole or in substantial part. :
- (8} Thaopmunofeaehmtnmhatedmreqmredmmb- ,
. division {b) of this section as to the value of the property

described in the dexmand ¢r croas-demand and as to the smount

ofthedamsgcorbeneﬁt,ifany,whiehﬁnmtothem, o
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parcel from which such property is taken and the following
data o the extent that the opinion is based thereon: : '

- (1) The highest and best use of the property,

. (2} The applicable roning and the opinion of the w:tness
eoncerning probable ehange thereof.

(3) A list of the affers; eontracts; snles of properiy; lenses
il other teancections sales, contracts to sell ond purchese,
and lseses supporting the opinion. .

(4) The cost of reproduetion or replacement of the property
less depreciation and obsoleseence and the rate of depreciation

(5) The gross and net income from the propert:r, its reason-
able net rertal wvalne, iis eapitalized valune and the rate of

* gapitalization used.

- (6) Whera the praperty is a poriios of a larger pareel, o .
'g;oicription of the larger parcel from wiich the property ia
on.

{d) Witk respeel to cach offer: sarivant; snle: Joase on sther
teansaetion sale, confract or lease tisted mder paragraph (8) -
of subdivision (c) of this ecction; '

{1}  Tha namcs and bhusiness or residence a.ddresws, if
Imown, of the pariies to the transeciion,

- {2} The location of the property subjert 10 the transaction,

{3) The date of the transaetion. _

{4) If recorded, the date of recording and the volume and
_page where recorded.

{5) Tha coucideration and other terms of the transaetion.
Tha statenent ia lew of steling the torme contained in any
contraet, lease or other document maz, if such doeument is

where snd {he thnes when it is availuble for inepection. b
Sze. 4. Besilon 12.463 is added to she Czxda of Civil Pro- .

esdure, to road:
1246.3. (2} A party who has served and ! #ied o statement

wpen «whom the statement was served if, aftey serviee of hxs '

- gtatemant of valustion data, be:

{1} Dotermines fo eall an expert witness wob hstad on lus '
statement of vsluation data; "
(2) Determines to coll a witness not hst,ed on his staza- :
nient of vsluatwn date fer the purpose of having such witness

‘testily to bis opinion of the valua of the property deseribed - :

i the demard or the sihunt of the damage or benefit, if any, -

1o the lavger pureel frowt which wuch property in taken; >
(3) Determines to have a witness called by him testify on

-direet ewunination during bis case in chief to any data re- -

- quired to Do listed on the statemont of valuation  data but=_._

. which was not so lsied; or o
(4) Discovers any data required to be listed on is siata-

; ment of veastion dste but which was not so listed, .
‘(i) The notice required by subdivision (4) of this sectmn"

rJalmll mulnds tha mformatmn spaeiﬂ.ﬁﬂ in Seetmn m a.nd _ :

;available for inspection by the adverse party, stric the place .

of valuation Sata ghall diligently give votics to the parties = -
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ghall be in writing; but sueh nustiee is not required to be in
_writing if it is given affer i commencement of the trial.

Seg. 5 Section 1246.4 %5 wided to the Co‘sle of Civil Pro-
_eedure, to read:

1246.4. Except as provide:d in Seetion 1"46 5, if 2 demand
t0 exchange valuatiou ‘lzi. and one or more statemcnts of

* valuation data are servod sudd fled pursvant to Beetion 1246.1;

{a} No party renuicog oo serve and file a staterment of valu. -
ation data may ocell un oxpert witness te testify on direct
examination duving tie <ase in chief of ihe party ealling him
unless the name and ol ivess of such withess are listed on tha—
statement of the pariy whe eails the witness,

{h)} No party reguir.d to yerve and file a statement of valu-
ation data may cal® & witness to testify on direet exnmination
during the case in 25 .<f of the party ealling himto his opinion
of the vaive of the proporiy deseribed in the demand or eross-
demmand or the amnat of the damage or benefit, if any, to the
larger pareel freq which sueh property is izken unless the
name and addres. of such witness are listed on the st,atement
of the party whi valls the witness,

{cj No witnesx called by any party reqmred 10 serve ard file
a statement of vaination dats may testify on direet examina-
tion during the ease in ¢hief of the party who called him to
-any data reguirad o be listed on a statement of valuation data .
unless guch dma is listed on the statement of valuation data
of the party vio calls the witness, except that testimony that

- is. marely an tr.-;pian:ttion ‘ar elaboration of dats so Listed ig not
inadmissible wnder this seetion, - )

Sz, 6. Srotion 1246.5 iy added to the Code of Civil Pro-
cedure, to resd:

1246.5. * (v) The eourt may, npan gneh torme as may be just,
‘permit & party to call & witness or to introduce evidence oa
direet exami-2 ion during his case in ehief where sach witness
or mdence i *equlred to be but is not listed in such party’s
statement ¢ «luation data, if the court finds that such party
has made » 204 faith effort to comply with Scefions 1246.1
and 1246.2, tkat be has complied with Bection 1246.3, and that,
by the date of the semc.e of his statement of muatmn dat&, he:

oy —

{1} W{riﬂﬂ not in tht' exercise of rpasonahle dxhgence have .
determing 3 t; cs.ll sue.h mtnass or dxmm-ered or hsted sueh
evidenes; v ;

R | -

{2} Toiled tﬂ f"PLanmna o ca..] such witness or to dmaovcr
or list sueh evidenee through- mfake, inadverteme, surprise 0r
excusaile negleet,

(B} In mal‘.mg a detorininalion imw?r thin scwtm, the court
#haii take snto acoounl the Jact that the opposing porty may.
Juape- reided upon the siolement. of volualion deia awnd wmay
“be sirprisad or z;ra;wwed if ﬂw wttﬂsss es called or ﬁw
amdame :mm&m

i
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-amended to read:
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8zo. 7. smm-zmsmadaedmmecodeof&vﬂmi

‘eedure, tc read:

1246.6. The proceduse proﬂded in Seatlons 12461 to -

- 1246.5, me!umve docs not prevent the use of_other diseovery:

proeedures in eminent domain proceedings. :
8ec. 8. Seclion 1246.7 is added te the Code of Civil Pro-

_eadure, to vead:

1246.7. Nothing in Sections 12461 to 1246.6, nelusive,

_makes a&mssnhle any matter that is pot otherwise admumble _

i pyidence in eminent domain proceedings.
Beo. 9. Section 1247b of the Code of Civil Pmadure is

1247Th. Whenever in an eminent domain proceeding only a

'portmnnfapurcﬂofpropartyissuughttohetaben,the '

plaintiff, m%m&rawéemw ‘
Fhvo 5 wutifﬁ upen request of a demfendani made not loter thon

- 45 days piivr to ﬂw day sei for irial, shall prepare a map -
' showing the boundaries of the entire pa.mel indieating thereon
. the part to be taken, the paft remaining, and shall serve an

axact copy of such map on the defenduat or his attorney not -

- later than 15:days prior lo the dsy sel for the preivial oon-,
. ference, or, if no preivial mferenca s held, not Intar than 30
.'m:pmtathedaysﬁfwtnal ‘




STATE OF CALIFORNIA EDMUND G. BROWN, Governor

CALIFORNIA LAW REVISION COMMISSION
ROOM 30, CROTHERS HALL

STANFORD UNIVERSITY

STANFORD, CALIFORNIA 94305
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%o: Perscns Commenting on Teantetive Recommenditionsz of the
California Law Revision Commigeion Relating to Condemnstion

Law and Procedurs

The California Law Revision Commission iz planning to recommend
s comprehensive eminent domain statute for enactment st the 1969
session of the Legislature. During the next three years, the
Commiasion will ba preparing ard distributing tentative recommenda~
tions on various aspects of thiz subject to interested persons for
coment, These comments will be taken into acogunt whan the statuie
to be recommended to the 1969 lLegislature is prepared.

The enclosed materials relate tc discovery in exinént domain
proceedings., The materials congist of:

{1} Senate Bill Fo. 71 which was Imtroduced at the 1963
legislative sersiom.

{2} A pamphlet containing the Commimsion's Recommendation and
Study relating to Discovery in Eminent Domain Proceedings.

Ssnate Bill No. Tl pessed the Senaste in 1563 bdput disd in the
Assenbly Judiclary Commitiee, The bill iz explained in scme detall
in the Recomnendation contained in the emclosed pamphlat. The amend-
ments which were made after the bill was introduced are primarily
of a technical nature.

The Commission seeks comments on whether such legislation is
needed and desirable and whether sny changes should be made in the
legislation as it pasesed the Sanate in 1963. In order to maintain
our schedule on this projeet, we would like to receilve any coements
you may care to mske not later than June 30, 1966.

" Executive Secretary




