
c 

c 

7/12/65 

Memorandum 65-44 

Subject: Study No. 36(t) - Condemnation law and Procedure (The Right to Take) 

This is the first of a series of memoranda that will be prepared to 

present various aspects of the problems in condemnation law and procedure. 

These memoranda are prepared with the view of developing a series of tentative 

recommendations that can be distributed in mimeographed form for comments to 

the State Bar Comm1 ttee and other interested persons. These cOlllllents will 

be considered when a tentative recommendation is prepared for publication 

in printed form (with the related research studies). After the comments on 

the series of printed tentative recommendations have been considered, the 

recommendation propoSing the comprehensive statute can be prepared. 

In preparing this memorandum, it became apparent that the research 

studies do not cover all the problems that will need to be considered in 

drafting the tentative recOIIIllendations and the comprehensive statute. Never-

theless, we plan to present and draft tentative recommendations on as maqy 

aspects of the problems as we can on the basis of the studies we have and a 

limited amount of staff research. We do not want to defer preparation of 

these tentative recommendations pending completion of additionsl research the 

staff plans to undertake in a systematic manner. (For example, we plan to 

search out and discover all California statutes, both general and. special, 

that relate to eminent domain. We plan to examine all bills relating to 

eminent domain that were introduced at recent sessions of the california 

C Legislature. We plan to examine the statutes of other states and have already 

started to acquire copies of those statutes in their latest amended fOrm.) 

This additional research w1ll no doubt result in revisions and additions to 
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the tentative recommendations we develop on the basis of the research studies 

provided by our consultants. 

Although we plan to conduct this additional research; we also plan to 

do whatever research is necessary to draft sound tentative recOmmendations. 

In some cases, however, the tentative recommendations will not cover all 

aspects c£ the subject of the tentative recOllJllendation. 

The procedure we suggest is basically the same procedure we used on the 

study of evidence. We do not plan, however, to defer consideration of exiBt-

ins general and special statutes until we have drafted the general comprehensive 

statute. We hope to conSider all statutes relatins to a particu18.r aspect of 

the subject before we publish a printed tentative recommendation on that 

<== aspect of the subject. 

c 

If the procedure outlined above meets the approval of the Commission, 

we are ready to turn to consideration of the subject of this memorandum--the 

right to take. The right to take involves prilllarily two questiotts:· (1) pubUc 

use and (2) necessity. The attached research study and this memorandum discuss 

these questions. Other closely related questions considered in this memoreindum 

include: (3) excess condemnation, (4) devoting property to a use other than 

that for which taken, (5) condemnation by private persons, and (6) the estates 

in land and types of property that may be condemned. To a considerable extent, 

the material in this memorandum is taken from california Condemnation Practice 

(Continuing Education of the Bar, 1960). 

At this time, we do not plan to consider the problem of whether the 

proposed general statute should require public hearings and similar proceedings 

in advance of condemnation proceedings, but we suggest that the Department of 

Public Works and the state Bar Committee be requested to submit suggested 

provisions on this aspect of the problem for our conSideration. The re~ch 
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study mentions the problem but does not provide any analysis of the practical 

problems involved nor does it contain any recommendations. 

We plan to make available in a comrenient form many of the statute 

sections that are pertinent to the questions considered in this memorandum 

PU1lLIC USE 

In general. As the research study pOints out, there is only one 

constitutional ~imitation--assuming just coo;pensation-- to the eurc.ise of .. tlIe 

power of eminent domain and that limitation is upubl1c use." The Legislature 

may and has imposed additional general and specific limitations on the exercise 

of the power. Lindsay I. Co. v. Mehrtens, 97 cal. 676, 678, 32 Pac. 802 (1893) 

C (right of condemnation may be exercised "only in behalf of those public uses 

which the Legislature has authorized, and in the mode and with the l1mitations 

c 

prescribed in the statute which confers the authority"). 

One of the limitations the Legislature has imposed is that the use for 

which the property is to be taken must have been declared a public use by the 

Legislature. See, however, constitutional provisions providing for the 

exercise of the right of condemnation: 

Art. I, § 14 1/2 (authorized the state, a county, or city to 
condemn a strip up to 200 feet wide about or along a park or street, 
and thereafter to sell the land with restrictions preserving the 
view, light, and air) 

Art.XV, § 1 (authorizes the state to condemn all frontages on 
navigable waters) 

Art. IX, § 9 (empowers the Regents of the University of california 
to "take ••. either by purchase or by donation, or gift, ..• or 
in any other manner, without restriction, all real and personal 
property for the benefit of the University or incidenta~ to its 
conduct" ) • 

The Legislature has declared that numerous uses are publ1c uses. The principal 

uses so declared are in C.C.!! §§ 1238, 1238.1-1238.7, but there are other 
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declarations, if not unreasonable, are binding upon the courts. 'lbi.I does 

not, however, preclude a per&on whose land. a being oondemned treat 4haw1Dg 

at trial that, as a matter Of fact, the actual use of the land will be for 

private rather than public purposes. Thus, the courts take a broad view of 

whet will benefit the public; and, unless the public benefit is only incidental 

to the private benefit, the proposed use will be held a publli ,uee. 

'lhe research consultant suggests that Section 1238 and Sections 1238.1-

1238.7 are superfluous and add llttle if anything to the interpretation of 

the public use concept. The consultant argues: 

It' the condemner is given the right to coDdemn, then, there seems 
little Justification for attempting to defiDe in detail the scope 
of that right, particularly wilen such authority is contained in 
various and sundry enabling statutes. Moreover, if the condemner 
takes property for a purpose unduly divorced from a purpose for 
which it is concerned, a court may strike down such an usurpation 
of power on the grounds ot lack ot necessity, 11' it is a private 
condemner or a condemner presently not enjoying the conclusive 
presumption regarding necessity that attaches to most public con. 
demners. As to other condemners, 1 t is doubtful that they would 
take property thet is not reasonably related to a purpose connected 
with their inherent powers or granted by enabling acts. 

For further discussion, see pages 10-12 of the research stud~. 

One difficulty we see with this suggestion is the fact that in some cases 

the courts have stated that the determination of the Legislature that a 

particular use is a public use, if not unreasonable, is binding on the courts. 

Perheps 11' the suggestion is adopted, tbe statute could iJD:po8e the burden on 

the person objecting to the taking to show that it was not a public use 1f 

tbe condemner is a public entity. If the condemner is not a public entity, 

,Jl.Uch condemner could be given the burden (as now) of showing that the use is 

a public use. Under exirting hw, for~xumple. !l resoluti:m of. the High~1!lY 

COIIiIII.ission tha.t pr~crty is nceded "is :prilL!' fa.cio. evidence toot the propcrty 

C is to be a.cquired f')r c public purpose. The burden is aD the dcf'~ndant to 

show it i8 not for a public purpose." People v. Garden Grove Farms, 231 A.C.A. 

71.3 (l.965). As an alternative, we would require that any objection to the 
-4-
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taking other than the amount of compensation must be raised in the answer and 

separately tried by the court and if not so raised the objection is waived. 

Several sta~s follow this pr4ctice. 

Deleting Section 1238 and Sections 1238.1-1238.7 from the code would make 

unnecessary the numerous bills presented each session to make clear that a 

particular use is a public use or to clarify a particular provision of the 

statutes specifying a particular use as a public use. On the other haDd, 

it would remove from the Legislature the power it presently has--anCl may wish 

to retain--to prevent the use of eminent domain for a use which would otherwise 

be reCOgnized as a public use under the Constitution. 

The staff suggests that a tentative recOlll!leDdation be prepared that w1ll 

repeal Section 1238 aDd Sections 1238.1-1238.7 and will authorize the use of 

the power of eminent domain for any public use, together with an allocation 

of the burden of proof on this issue as suggested above. (Other statutes 

C specifying particular uses as public uses would not be affected for the time 

being, but will be examined at a later time.) The tentative recOl!llleDdatlon 

could then be distributed for comment and the matter reconsidered in light of 

the comments received. We believe that the proposed proviSions on burden of 

proof, together with the requirement of "necessity" (discuSSed below), provide 

C 

sufficient protection in cases where some restriction should be imposed on the 

exercise of the power of eminent domain. 

If' the consultant's suggestion is not accepted, we assume that the next 

step will be to examine each provision specifying a particular use as a public 

use to determine whether it should be retained, revised, or omitted as 

unnecessary. 

Claim that coDdemner does not intend to apply some or all of the property 

to the proposed public use. In addition to challenging the proposed use as a 

public use, the property owner may object to the taking of his property on the 

ground that the condemner does not intend to apply some or all of the property 

to the proposed public use. This d:~:nse raises an issue of public use and not, _~ 
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as frequently but mistakenly assumed, one of necessity. State v. Chevalier, 

52 CSl.2d 299, 305, 340 P.2d 598, 601-602 (1959). This distinction is important 

because public use is always a justi Ciable question, whereas--as is indicated 

later in this memorandum--necessity may not be. 

This defense requires affirmative allegations indicating "fraud, bad. 

faith, or abuse of discretion in the sense that the condemncr does not actually 

intend to use the'llroperty as it resolved to use it." State v. Chevalier, 

supra. 

No express statutory provision is required to retain the existing law, 

but we suggest that a comment to the pertinent section on llublic use indicate 

that the proposed legislation willllBke no change in the existing law with 

respect to this defense. 

Ex:cess condemnation. Several california statutes authorize the condemner 

to acquire an entire parcel even though only a portion of the llroperty is to 

be used for a public purpose. These statutes authorize what is ordinarily 

referred to as "excess condemnation." 

We are concerned here only with cases where a taking is with intent 

later to sell the excess to private persons, with or without restricting the 

right of use in their hands. - To be distinguished are cases where more land 

than will be occupied by the public improvement is taken with the intention of 

using it for public improvement at some future time. Also to be distinguished 

are cases where land that was taken for a public improvement is to be sold 

because it is determined it is no longer needed. These cases are discussed 

later in this memorandum. It is the intention to resell at the time of the 

taking that identifies a case of excess condemnation in the sense used here. 

Some of the statutes that authorize or ll8y authorize excess condemnation 

are listed bel.ow. 
-6-
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California Constitution, Article I, Section 14 1/2 (authorizes excess 
condemnation where property is acquired for establiShing or enlarging 
memorial grounds, streets, squares, parkways, or reservations connected 
therewith) 

Government Code Sections 190-196 (implements Constitutional provision-
Section 192 provides that every statute authorizing the State or any 
city or county to acquire land for establishing or enlarging of 
certain improvements is to be construed as including among its purposes 
the acquisition of land in excess of that actually needed or used for 
such public purposes) 

Code of Civil Procedure Section 1266 (provides that if the taking of a 
part would require the condemner to pay an amount "equal to the fair 
and reasomble value of the whole," upon adoption of a resolution 
providing for the taking of the whole, the taking shall be deemed 
necessary for the public use) 

Streets and Highways Code Section 104(b) (land may be condemned for 
purpose of exchanging it for other real property to be used for rights 
of way) 

streets and Highways Code Section 104.1 (authorizes the Department of 
Public Works to take an entire parcel for highway purposes if the 
unneeded portion would be left in such condition as to be of little 
value to the owner or give rise to claims involving severance or other 
damage) See also Streets and Highwe,ys Code Sections 104.2 and 104.3. 

Water Code Section 8590.1 (gives Reclamation Board the same power) 

Streets and Highways Code Sections 30405, 30410 (similar provisicn for 
ac~isition of property to be used for purposes of the C81ifornia TOll 
Bridge Authority Act) 

These and similar California statutes appear to bc constitutional. See People 

v. Garden Grove Farms, 231 A.C.A. 713 (1965). 

We believe that the excess condemnation statutes represent a sound policy 

and recommend that they be retained in substance. They permit the use of the 

power of excess condemnation to merge small remainders, often of odd Ebes, 

that may be completely unsuited to building purposes. Often the cost of the 

whole parcel will· be lecs than the price .paid for a part (Which includes the 

value of the part taken and the damage to the remainder). Even after this 

C larger sum is paid, the ownership of the remainder remains in the hands of one 

who cannot erect a suitable structure upon it. Often it cuts· off an adJacent 

owner from fronting on the improvement. It" these remainders can be 
-7-
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condemned and sold to adjacent owners better buildings fronting on the 

improvement can be erected. This will further the purpose of the improvement 

and increase the taxable value of the abutting land. 

The use of excess condemnation to protect a public improvement is also 

recognized by the various provisions listed above. City planners may desire 

to restrict the use of the adjacent property in the hands of private owners 

in order that such use will be in accord with the beauty and utility of the 

improvement projected. Leaving the use of the property uncontrolled permits 

shortsighted selfish interests to thwart the plan designed for the benefit 

of the community. See Comment, 1.8 CAL. L. REV. 284 (1930). 

Whether changes are needed in the existing statutes is a question that 

should depend on whether any interested person or organization can make a case 

sufficient to convince the Commission that a change is needed. The research 

studies prepared by our consultant do not discuss this problem and the staff 

has merely presented the matter so that it could be recognized and considered 

in connection with the problems arising in connection with the right to take. 

We recommend, therefore, that in the tentative recommendation on right to take 

the Commission indicate its approval of Code of Civil Procedure Section 1266 

(and Section 1267 which authorizes the acquisition by ~urctaee for the pttrposes 

emunerated in Section 1266) and the' Conmission's intention to retain the subBtao~ 

of these sections unless the need for their revision can be shown. (Sections 

in other codes will be considered at a later time.) 

Future public use. A condemnor may take property only if it has the 

intention of devoting the property to the public use within a reasonable period 

of time. See Kern Co. High School Dist. v. McDonald, 180 Cal. 7, 14, 179 Pac. ,C 

C 180, 1.84 (1919). The ordinary case where this requirement would be in 
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issue is where a condemnor, anticipating unknown future requirements, seeks to 

condemn property in areas expected to rise markedly in value. This condemna-

tion forces the property owner to sell at the current market value and, thus, 

deprives him of the additional compensation he would receive had the condemna-

tion been delayed until the property was actually needed by t e condemner. 

The concept of reasonable immediacy of public use appears to be implicit 

in the constitutional and statutory requirement that the takiog be for a public 

use, rather than an issue of necessity for the taking. Thus, no express 

statutory provision appears to be required, although we suggest that the 

Comment to the pertinent section indicate that no change is being made in the 

existing law in this respect. 

The Highway Com:nission is expressly authorized to acquire real propert;y 

for future needs. STS. & EWYS. CeDE § 104.6. No reported case has 

been found in which the validity of this section has been questioned. 

Although this problem is not discussed in the research studies, the 

staff recommends that Section 104.6 and like sections be retained. We do not 

recommend that s;ny additional legislation be enacted unless a need for such 

legislation is shown by some interested person or organization. See, for 

example, 1965 Assembly Bill 2462 (San Francisco Bay Area Rapid Transit District-

acquiSition of property for future needs). 

Devoting pro;perty to another use. Under existing law, property acquired 

by a public body in fee simple for one purpose can, within the scope of the 

broad discretionaI:y powers granted to public bodies, be put to some other use. 

Thus, the general rule is that property acquired in fee simple does not revert 

to its former owner when it ceases to be used for the purpose tor which it was 

condemned. It no longer needed, the property may be sold. 

Lavine v. Jessup, 161 Cal. App.2d 59, 326 P.2d 238 (1958)(propertyacquired 
in tee simple for a courthouse site 'could be leased out for use as a parking lo~ 
operated for profit when courthouse was built on another site) 

-9-

--------- .-.. _---------



c 

c 

c 

~rt v. City of Los Angeles, 184 Cal. App.2d 229, 7 Cal. Rptr. 
~l9bO)(hearing denied)(property acquired for railroad and 

harbor purposes; majority of land was never used for such purposes, 
but was later leased for the production of oil and gas) 

Arechiga v. Housing Authority, 159 Cal. App.2d 657, 660, 34 p.2d 973, 
975 (1958)(bearing denied)(housing authority condemned 'Property for 
low cost housing project in 1953, abandoned project a,bout three months 
later, and later conveyed property to City of Los Angeles) 

Rio Vista Gas Ass'n v. State, 188 Cal. App.2d 555, 10 Cal. Rptr. 
559 {l9bl)(State acquired land for dumping debris excavated by 
dredging and later leased to various oil companies for the extraction 
of gas}. ' 

The justification for this rule is that it enables public bodies to meet 

changing conditions. 

In connection with the ArechfFa case, a provision of the 1964 Pennsylvania 

Eminent Domain Code is of interest: 

Section 410. Abandonment of Project. If a condemnor bas condemned 
a fee and thereafter abandons the purpose for which the property bas been 
condemned, the condemnor may dispose of it by sale or otherwise: Provided, 
however, that if the property bas not been substantially improved; it may 
not be disposed of within three years after condemnation without first 
being offered to the condemnee at the same price paid to the condemnee 
by the condemnor. The condemnee shall be served with notice of the offer 
in the same manner as prescribed for the service of notices in subsection 
(b) o~ section 405 of this act, and shall have ninety days after receipt 
o~ such notice to make written acceptance thereof. 

'Ihe research studies do not discuss this problem, but the problem 

a.pparently is a matter that has caused concern in California.. At least two 

bills--Assembly Bill 2882 and Assembly Bill 3317--were introduced in 1965 to 

impose a requirement somewhat similar to Section 41.0 of the Pennsylvania code. 

These bills are set out on pages 13 and, 14. 

The problem under discussion here often arises because property is taken 

for future use and then never used for that purpose. An interesting possibility 

~or consideration in connection with the problem results ~ the combination 

of the substance of Assembly Bill 2462 and Assembly Bill 3317 (both set out 

on pages 12 a,nd :14). 
-10-
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The authority of a local public entity to exercise the right 
of eminent domain includes authority to take property for future 
needs. No property may be taken for future needs, however, unless 
the governing body of the public entity has adopted by ordinance 
plans pursuant to which the property will be put in use, for the 
purposes of too public entity, within five years of the date of 
the proposed taking. (Based on Assembly Bill 24621 

Whenever a local public entity acquires property by the 
exercise of eminent domain, the property shall be utilized for too 
purpose for which it was taken within five years of the date of 
judgment in the condemnation proceeding. If not so utilized, it 
shall be transferred back to the person framwham it was taken for 
a price equal to too amount of too condelllllStion award, if such a 
person requests such a transfer. (Based on Assembly Bill 33171 

An analysis of these provisions would reveal many problems that would arise. 

However, if the Commission believes that the provisions represent sound policy, 

we will prepare such an analysis. 

Although we do not recommend the provisions set out above, we do recommend 

that the Commission seriously consider adding a general provision similar to 

Assembly Bill 2882 (set out on following pages) to the proposed general statute. 

-11-
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CALIFORNIA LEGtSLATURE-1965 REGULAR (GENERAL) SESSION 

ASSEMBLY BILL No. 2462 

lntrodnced by Assemblymen Meyers a.nd Foran 

Aprii 14, 1965 

.REFERRED TO COM.:!II'f'TEE ON TRANSPORTATION AlIr"D COMILmWE 

An act to add Section 28953.5 to tJuJ Publio Utilities Oode, 
relating to Sa:n Francisco Bay Area Rapid Transit Df.s.. 
tnd. 

Tk. peop"le of tke Sit>!. of California do tnatt as follows: 

1 SECTION 1. Section 28953.5 is added to tbe Public Utilities 
2 Code, to read: 
3 28953.5. The authority eOllferreJ by Section 28953 to exer-
4 eise the right of eminent domai.n includes authority to take 
5 property for future neen.. No property shall be taken for 
6 future needs, however, unless the board has aaopted by ordi-
7 nanee plans pursuant to which the property will be put to use, 
8 for the purposes of the district, within five years of the date 
9 of the proposed taking. 

LEGISLATIVE COUNSETJS DIGEST 
A.B 2462. as .introduced, 'M,p..ye-rs {Trans. &: C.). Eminent domain: future needs. 
Adds See. 289il3.G, P.D.C. 
Provides that the authority .of the Slth Frant"isco Ba.y Area Rapid Transit D.is

met to exercise the power of eminent domain inCludes tht authority to take prop
erty for futore needs.. Provides, bow€ver, that no property shall b.F: tlJken for future 
needs. unloE"ss the district's board of diNetors .adopt.'l by ot"dinance plana pursullnt 
to which the property will be pet to 'USe. for the purposes of tbe district, WIthin five 
yea1's of the proposed taking. 
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CALIFORNIA LEGISLATURE-1965 REGUl.AR (GENERAL) SE·SSION 

ASSEMBLY BILL No. 2882 

Introduced by Assemblyman Meyers 

Ap:ril 21, 19(;5 

REFERRED TO COMMITTEE ON JUDICIARY 

An act to add See/ion 118.5 to the Streetg and High,,;?ys Code, 
relating to sale of land by the Depart",ent of Public Works. 

The peo!!le of the State fit California do ">!act as follows: 

1 SEL'TION 1. Section 118.5 is added to the St.reet, and High-
2 ways Code, to read: 
3 118.5. No parcel of property aeqnired by eminent domain 
4 for the pnrposes specified in Seetion 104 of this "ode which in 
5 its entirety is found to be >10 longer necessary for such pur-
6 poses shall be subject to public sale within five years of the 
7 date of its II<lquisitiou if it is ill. the same condition as it was 
8 at the time of acquisition, unloss it. bas Leen offered in ad-
9 vance to the former '()Wflf'X from whom it was a.cquired at a 

10 priee equal to the price paid to ,,"eh owner by tile state plu" 
11 an amount equal 10 the taxes wbich would have been paid 
12 1'Y such owner bad the property not been "'''[Hired by the 
13 Slate. "CPOll completion of sud; sale tn the former owner 
14 the department shall tr"dllSlnit to the county auditor of the 
15 county in which the property is loeat",] fhat portion of the 
16 price whieh represents taJr. .. which W0111d have been paid bad 
17 the prope·rly remained in private ownership. 
J.8 When sueh land is sold to a pC-rsOll other than the former 
19 owner, a recital in the d"ed to the offer,t tlmt the provisions 
20 of this section Ioo.ve been complied with sl1eJl1). deemed prima 
21 facie evidence that suell is the (·a~€. ani! condusive evidence 
22 theroo.f in favor of a bona fide pnrchager or C11cumbrancer for 
23 value. 

LEGlSLATIVl!l COUNSEL'S DIGEST 
AB ~ as introdqced, Meyers (.Jud.). Sale of lalld. 
Add. Sec. 118.~, s. &; l!.C. 
l'robibits tile Dep.artm~Qt of Public Works from (jffuriug for public sale any ~reel 

of property fH .. "lUired by emiuent domnill for hi.trhw~ or (.otb\~T pun.oSE:'S wblcn in 
its entir~ty is fQUlld to be n6 longer neceh.~ry for ::>"{IC'[. purpCiSPS wituin five years 
of the date of ita a-cqnisiti{)!l unless it .h;as been oifcrE'o to its former owner at 8 
prescribed price. 

o 
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CALIFORNIA LEGISLATURE-l965 REGULAR (GENERAL) SESSION 

ASSEMBLY BILL No. 3317 

Introduced by Assemblyman Meyers 

April 23, 1965 

REli'ERRED TO COMMITTEE ON ~mDICtffiY 

A .. act 10 add Sectkin 1241.5 to tke Code of Cim! Procedure, 
relating to eminent a<!main. 

The people of the State of California d() enact as foUows: 

1 SEOTlON 1. Section 1241.5 is added to the Code of Civil 
2 Procedure, t<> read: 
3 1241.5. Whenever any local government agency acquiTea 
4 property by exercise of the power of eminent domain, the 
5 property shall be utilized >Or the pnrpooe for which it was 
6 taken within five years of tbe date of judgment in the eon

"7 deronation PI'''C<!e<iing. If not so utili:kd, it shaJJ be transferred 
8 back to the person from wnom it was taken for a price equal 
9 to the amount of the condemnation awnrd, if sueh a person re-

10 quests sueh a transfer. 

J.EGISl.ATIVE COIJXSFlL'S DIClllST 
AB 3311, as Introduced, M~}'ers (Jud.). E.rnill~llt d-omain. 
Adds See. 124J.fi, O.C.P. 
Requires local government Itgeneies which acql1~re property by eminent domaiD 

to use the property for the- purp0tJe for which it wa.a tnken within five years., or 
make tne property &\'aiJable th the owner- for the same ~mount for wbich it wall!. 
taken. 
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Condemnation for a more necessary public use. As a general rule, 

property already appropriated to a public use may be taken only for a more 

necessary public use. CCP §§ 1240(3), 1241(3). The term "property" for the 

purposes of Code of Civil Procedure Sections 1240(3) and 1241(3) incluaes 

land belonging to the state, a county, or city. 

Appropriation to a public use is not synonymous with ownership by a 

publ.ic entity. Thus, the Code of Civil Procedure sections expressl.y contemplate 

that property may be appropriated to a public use even though it is ~ by 

a private individual or corporation. Convers ely, ownerShip of property by a 

public entity does not necessarily mean that it is appropriated to a public 

use. "Appropriation" is synonymous with "devoted to" so that "appropration 

to" a public use means "devoted to" such use. :B.It appropriation to or 

devotion to a public use does not necessarily mean that the property must 

actually be in use for a public purpose. Property acquired by a condemner 

for a public use and "held in reasonable antiCipation of its future needs, 

with a bona. fide intention of using it for such purpose within a reasonable 

time" is appropriated to a public use. 

For moledetail, see CS11tcrC1a Ccnd~ticn Practice, pp. 142-148. 

The above material is taken from this source. 

The consultant does not discuss this problem in any detail, but he 

recOl!llDends (see attached study at page 21) that no change be made in the 

existing law concerning condemnation for a IIlOre necessary public use. If 

this recommendaticn is accepted, we will include the substance of the pertinent 

provisions from the title on eIIlinent domain in the tentative recommendation 

and bring to your attention any deficiencies we discover upon a careful exami

nation of these provisions. We plan to examine the pertinent proviSions found 

in other codes at a later time. 
-15-
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NECESSITY 

Necessity is not a constitutional limitation on the exercise of the 

right of eminent domain. The Legislature has, hovever, limited the exercise 

of the right of condellllll!.tion by restricting the taking of property in cases 

where the property "is necessary to such ['authorized by law'] use" (Ccp 

§ 1241(2», and the taking of land or rights of way to cases where the proposed 

public use is located in a manner which will be "most compatible with the 

greatest public good and least private injury" (ccp § 1242 on land and 

§ 1240(6) on rights of way). If the property to be taken is not land or 

rights of way, the Legislature has not limited the right of condemnation by 

requiring a prcper location cf the prcposed public use. 

Necessity has three aspects: (1) the necessity for making the proposed 

public imprcvement, (2) the necessity for taking particular property or a 

particular interest in property (CCP § 1241(2», and (3) the proper location 

of the public improvement (CCP §§ 1242, 1240(6». See State v. Chevalier, 

52 Ce.J..2d 299, ?fJ7, 340 P .2d 598, 603 (1959). 

The first aspect of necessity--the condemnor's wisdom in deciding to make 

the particular public improvement as a necessary public 1mprovement--is a . 

political or legislative question and is ~ open to judicial review. 

The meaning and applicability of the second aspect--the necessity for 

taking particular prcperty or a particular interest--is unclear because on 

one side the issue merges into the issue of public use and on the other side 

into the issue of proper location. See Ce.J.ifornia Condemnation Practice, 

pp. 151-153· 

The third aspect of necessity--proper location of the prcposed public 

imprcvement.-involves proper location and the necessity for taking particular 

property and these "are frequently termed the question of necessity." ~ 
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v. Chevalier, 52 Cal.2d 299, 304, 340 P.2d 598, 601 (1959). 

This issue is essentially a comparison between two or more sites in which 

the condemner has chosen the property owner's site., the property owner wants 

the condemner to choose another site, and each claims that his proposed site 

is most compatible with the greatest public good and the least private injury. 

Since the Constitution does not require that the proposed public improve

ment be necessary, or that the property be necessary to that proposed public 

improvement, or that the public improvement be properly located, these questions 

are not constitutional limitations upon the exercise of the power of eminent 

domain. Therefore, unless the Legislature imposes these limitations by statut81~ 

these three questions are within the Legislature's absolute and unlimited:. 

C control over the exercise of the right of condemnation and, as such, are 

questions of a political or legislative nature not subject to Judicial review. 

State v. Chevalier, 52 ca1.2d 299, 304-306, 340 P.2d 598, 601-602 (1959). 

c 

In 1872, the Legislature limited the exercise of the right of condemnation 

by enacting CCP §§ 1241(2), 1242, and 1240(6). These statutes make "necessary 

to such ['authorized by law'] use" a judicial question in the taking of all 

property and location "in a IIBnner .•. most compatible with the greatest 

public good and least private injury" a judicial question in the taking of 

land or rights of way. The 1872 statutes did not make the necessity of the 

proposed public improvement a judicial <;tuestion. Therefore, as previously 

indicated, this question remains a legislative question not subject to judicial 

review. 

The Legislature has, however, returned necessity and proper location to non

justiciable questions in many cases by express statutory provisions, some of 

which are indicated below. 
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Genera~ provisions. 

Code of Civil Procedure Section 1241(2) (when the legislative body of a 
county, city, sanitary district, irrigation district, transit district, 
rapid transit district, public utility district, county sanitation 
district, school district, or·water district, by resolution or ordinance 
adopted by vote of two-thirds of all its members, finds and determines 
that the "public interest and necessity require" the proposed public 
improvement and that the particular property "is necessary therefore, 
such resolution or ordinance shall be conclusive evidence" of (~) the 
necessity of the proposed improvement, (2) the necessity of the partic~ar 
property to the proposed improvement, and (3) the proper location of the 
proposed improvement if the taking of property is within the legislative 
body's territorial limits) 

Code of Civil Procedure Section 123tt2) (the resolution of a recls.ms.tion 
coara tiriding tnat the taklng of el er a fee· simple or an easement is 
necessary for its purposes is conclusive evidence that a taking of the 
fee simple or easement is necessary) 

Code of Civil Procedure Section 1239(3) (the resolutions of a county, 
city, IID1tual water system, municips.lwater district "or other political 
subdivisions, regardless of the use, to determining that the taking of 8 
fee simple is necessary, are conclusive evidence of the necessity for 
the taking of the fee simple. 

Special provisions applicable to parti~ar agencies. 

california Condemnation Practice, pp. 157-160, indicates that the declara-

tions, ordinances or resolutions of necessity of the following public agencies 

are conclusive evidence of (1) necessity of the proposed public improvement, 

(2) necessity of the particular property to the proposed public improvement, 

and (3) proper location of the proposed public improvement: 

Central Valley Project 

Highway Commission 

Housing Commission (appears to be conclusive evidence only of (1) and (2» 

Joint Highway District 

L. A. Metropo1.itan Authority 

Park and Playground Act of 1909 (appears to be conclusive evidence oJll,y 

of (1» 
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Parking District 

Reclamation Board 

Recreational Harbor District 

Regents of Universit~ of California 

San Mateo Count~ Flood Control District 

state Public Works Board 

Street Improvement Act of 1911 (conclusive evidence ~ of "necessitT') 

street Opening Act of 1903 (appears to be conclusive evidence of only 

(1) and (3» 

Toll Bridge Authority 

In the enabling acts of ma~ public agencies, the Legislature bas granted 

to their boards the same powers and rights with respect to the taking of 

property for public use as are conferred by general law on the legislative 

body of a county or a city. Since resolutions of necessity by the legislative 

bodies of counties and cities are conclusive evidence of all three aspects of 

necessity under the proviso to Code of Civil Procedure Section 1241(2), it 

appears that the resolutions of these public agencies will be conclusive 

evidence of all three aspects of necessity in the same manner and to the same 

extent under the proviso to Section 124l(2). The following agencies are 

listed in California Condemnation Practice as being in this class: 

Water Conservation and Flood Control Agencies and Districts: 

American River 
Antelope Valley etc. 
lassen-MOdoc County 
Mendocino County 
Morrison Creek 
Plumas County 

County Water Authority Act 

Harbor Improvement District 
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Joint MUnicipal Sewage Disposition District 

Municipal utilities District 

Port District 

Regional Park District 

vallejo 

"Prima facie evidence" provisions. 

There are also a number of public agencies whose resolutions are 

declared to be prima facie evidence of the necessity for taking the particular 

interest in the property. Those listed in California Condemnation Practice are: 

Adjutant General (armory purposes) 

state Park Commission 

Sacramento County Water Agency 

Special Water, Flood Control, and Water Conservation Districts aDd Agencies: 

Alameda County 
Amador County 
Contra Costa County (three districts) 
Del Norte county 
El Dorado County 
Humboldt county 
!.ake County 
Los Angeles County 
Marin County 
Mariposa County 
Mojave County 
Napa County 
Placer County 
Riverside County 
Sacramento County 
San Benito County 
San Joaquin County 
San Luis ObiSpo county 
San Mateo County 
Santa 1la.rbara County (2 districts) 
Santa Clara County 
Shasta County 
Solano County 
Sutter County 
ventura County 
Yuba-Bear R. 1la.sin 
yUba County 
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It is thus apparent that a great many condemners have the benefit ot the 

conclusive presumption regarding necessity. However, certain public condemners 

have only a prima facie presumption or none at all. The consultant recommends 

that the conclusive presumption of necessity be extended to all public condemners. 

He notes that the majority position throughout the country is that necessity 

is not open to judicial review. It is essentially a legislative question that 

is more appropriately determined by the responsible public officials than by 

the courts. Moreover, lIBking necessity a judicial question opens the door to 

endless litigation, and perhaps conflicting determinations on the question of 

"necessity" in separate condemnation actions brought to obtain the parcels 

sought to carry out a single public improvement. On the other hand, the 

Legislature now has--and my desire to retain--the right to determine when the 

determdnation of necessity should be subject to court review. See, for example, 

1965 Assembly Bill 1440 (Highway Commission resolutions as creating rebuttable 

rather than conclusive presumptions). 

Tee staff would, however, place one .limitation--consistent with the existing 

statutes--on the conclusive presumption of necessity: The conclusive pre~iDn 

would apply only if the property to be taken is within the limits of the public 

entity taking the property. This is a sound limitation because only in this 

case can the persons whose property is being taken have recourse to their own 

legislative body--the governing board of the public entity--to protest the 

taking or to remove those public officers who abuse their power to take 

property by eminent dorrain. Thus, as now, there would be no presumption where 

the property is located outside the limits of the condemning entity and, in 

such case, the entity would have to establish (a) that such property or 

property interest is necessary for the public improvement and (b) that the 

publiC improvement is planned or located in the rranner which will be most 

compatible with the greatest public good and the least private injury. (Note 
-21-



that there is no requirement of showing the public necessity of such proposed 

public improvement.) In the case of state agencies this limitation would not 

apply. 

While it is recOl!llllended that this advantage be extended to all publ1c: 

condemners, the "right" should not be extended to private condemners or 

privately owned public utilities as there is, it would seem, less of a check 

and balance regarding their actions and, therefore, less protection afforded 

to the public. As to private condemners and privately owned public utilitieS, 

it is therefore recommebded that they have the burden of showing not only 

public use but also (1) the public necessity of such proposed public ut1l1ty 

or public improvement, (2) that such property or property interest is necesaary 

therefor, and (3) that such proposed public utility or public improvement is 

planned or located in the JII8I1Der which will be most compatible with the 

greatest public good and the least private injury. These three requirements 

apparently apply when a private person condemns property under existing law. 

Lingg! v. Garovotti, 45 Cal.2d 20, 286 P.2d 15 (1955). 

CONDEMNATION BY PRIVATE INDIVII:UAL AND PRIVATE CORPORATIONS 

Government Code Section 184 provides that the State my "authorize others 

to acquire title to property for public use. • . ." The "others" who have 

been so authorized are designated by Civil Code Section lOC1. Under Section 

1001, "any person" my acquire private property for the uses specified in 

Code of Civil Procedure Section 1238. He is deemed "an agent of the state" 

or a "person in charge of such use," and may be a private citizen- (Linggi v. 

Garovotti, 45 Cal.2d 20, 286 P.2d 15 (1955); Note, 44 CALIF. L. REV. 785 (l956)) 

or a corporation, public or private, domestic or foreign (City of Pasadena. v. 

Stimson, 91 Cal. 238, 27 Pac. 604 (1891». 
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A private party must allege and prove that he is authorized to devote 

the property to the use in question. Beveridge v. Lewis, 137 Cal. 619, 67 Pac. 

1040, 70 Pac. 1083 (19(2). For example, the court will take judicial notice of the 

fact that a private citizen is not authorized by laIr to acquire priVate property 

. for a school district. State. v. Cken, 159 caL App.2d 456, 324 P.2d 58 (1958). 

A private party must, moreover, prove his right and justification for the 

proposed condemnation with a stronger showing than is necessary if the condemner 

is a public or quasi-public entity. He must, as previOUSly indicated, establish 

the three aspects of necessity. 

This problem is not discussed in any detail in the research studies, but 

the staff recommends that the existing law be retained: A private person or 

corporation should be permitted to condemn .property for a public use upon a 

showing of the public necessity of such proposed public improvement, that the 

property or property interest is necessary therefore and that such public 

improvement is planned or located in the manner which will be most compatible 

with the greatest public good and the least private injury. 

ESTATES IN lAND SUBJEm' TO C<lNIlHlATION 

An elaborate set of rules is contained in Code of Civil Procedure Section 

1239, purporting to be "a classification of the estates and rights of land 

subject to be taken for public use." Except as Otherwise provided by statute, 

Section 1239 provides that an easement only rather than a fee simple may be 

taken. Highland Realty Co. v. City of San Rafael, 46 Cal.2d 669, 298 p.2d 

15 (1956). The statutory exceptions are so extensive, however, that they come 

C close to abrogating the general rule. The major exceptions are: 

Code of Civil Procedure 1239 l)(authorizes a condemnor to take a fee 
s le for the following uses: public buildings or grounds, pel!ll8nent 
buildings, reservoirs, dams, depositories for mine tailings, and pro
tection of water-bearing land from drought) 
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c 
Code of Civil Procedure 1239(2}, (4)(upon adoption of a resolution 
finding that the taking of a fee is necessary a municipal corporation 
is authorized to take a fee for road, railroad, or utility purposes; 
a reclamation board is authorized to take a fee for its purposes; and 
a county, city, mutual water system, municipal water district "or 
other political subdivision, regardless of the use" is authorized to 
take a fee simple) 

Streets and Highways Code Section 104 (Highway Commission is authorized 
to take a fee that it considers necessary for highway and related purposes) 

The question is presented as to whether the limitation of public use is not 

sufficient limitation on the estates in land subject to condemnation. In 

other words, should not the limitation of Section 1239 be repealed and any 

property or interest in property (including a right of entry on and occupation 

of lands and the right to take therefrom such earth, gravel, stores, trees, 

and timber as may be necessary for a public use--CCP § 1239 (3» be subject 

C to condemnation for a public use. This problem is not discussed in the 

research studies J but the staff believe s tl'I.at the requirEment of necessity 

c 

will be a sufficient limitation on the taking of more of an interest than is 

necessary where the taking is by a private person or corporation or a,y a 

public entity that is taking outside of its territorial limits. 

TYPES OF PROPERTY THAT MAY BE CONDEMNED 

Code of Civil Procedure Section 1240 specifies generally what kinds of 

public and private property may be taken under eminent domain. The kinds of 

property specified in Section 1240 are: 

(l) Real Property belonging to any person. CCP 1240(1) 

(2) All classes ot private property not enumerated when such taking is 

authorized by law. 1240(7) 

(3) State property. 1240(2), (8) 

{4} County and municipal property. 1240(~')i (3) 
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C (5) Property already appropriated to public use. 1240(3)-(5) 

c 

c 

(6) Irrigation district property for limited use in common. 1240(4) 

See also 1241(3). 

(7) Rights of way for purposes mentioned in Section 1238. 1240(6} 

See also 1247a and. 1240(3). 

(8) Corporate property and. public utility franchises. 1240(5) 

(9) Public Utility property appropriated to use of county or municipality. 

With regard to certain types of property, judicial decisions detemine tbat 

they rrs.y be condemned. E.g., Northern Light and Power Co. v. Stacher, 13 Cal. 

App. 404, 109 Pac. 896 (19l0)(water flowiog over land is real property and may 

be condemned for any public use specified in CCP § 1238). 

Certain code provisions, includiog Section 1240, limit the exercise of 

the power of eminent domain with respect to certain types of property. !:..§.:.' 

Welfare and. Institutions Code Section 6503 (no public street or road for ~~ 

or other purposes, except hospital use, shall be opened through the lands of any 

state hospital unless the Legislature consents by special enactment). 

We recommend tbat the proposed statute contain a specification of the 

types of property that may be taken under eminent domain aloog the lines set 

out in Sections 1240 and 1241. We believe that it is desirable to indicate 

. the extent to which property of public entities, whether or not appropriated 

to public use, can be taken and to retain the provisions dealiog with corporate 

property, public utility franchises, and. the like. Since this problem is not 

discussed in our research studies, the only decision to be made now is tbat 

the Commission will tentatively take this approach. If this approach is 

taken, it will be necessary to examine in more detail each provision of 

Section 1240 and other statutes that specify what kinds of public and private 

property may be taken under eminent domain and to determine what changes if any 

should be made in the existiog laW. 
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OTHER LIMITATIONS ON THE RIGHT TO TAKE 

There are a number of other existing statutes that limit the right to 

take property. For example, Article 3 (commencing with Section 11590) of 

Chapter 6 of Fart 3 of Division 6 of the Water Code provides that the Water 

Froject Authority for the Central Valley FroJect my not: 

take or destroy the whole or any part of the line or plant of 
any cOlllllOn carrier railroad, other public utility, or State 
agency, or the appurtenances thereof, unless and until the 
authority has provided and substituted for the facilities to 
be taken or destroyed new facilities of like character and at 
least equal in usefulness with suitable adjustments for at.v" 
increase or decrease in the cost of operating and minter:ance 
thereof, or unless and until the taking or destruction bas beeu 
permitted by agreement executed between the authority and the 
common carrier, public utility, or state agency. 

There have been a number of attempts to revise this procedure but, because of 

the complex nature of the problems involved and the lack of an adequate study, 

the Legislature has not solved the problem. The most recent attempt at 

revision was lII!Lde in 1965 and my be studied in the interim. See 1965 Assembly 

Bill 513 for an example of an attempted revision. 

'!here are other suggested changes in the right to take that have been 

considered in California or are found in the laws of other states. For example .. 

1965 Assembly Bill 3012 would have added a new Section 12110.5 to the Code of 

Civil Procedure to read: 

1240.5. In any case in which condemnation of a portion of a 
parcel of land on which a business is being operated would render 
the relll!Linder unusable by the condemnee for the business purpose 
for which he bas been using such land, the entire parcel must be 
condemned, and the condeDUlee must be compensated for the taking 
of such entire parcel. 

The 1959 Wisconsin statute has an interesting limitation on the right to 

take: The condemner is required to IIIELke a "jurisdict.io.ne.l offer" to the 

condemnee and the condenmee is allowed a specified time within which to 
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consider the offer before the condemnation proceeding may be commenced. The 

condemnee is permitted to examine the appraisal report tl:at is the basis of the 

offer. Statutory costs are awarded to the condemnee if he recovers more than 

the amount offered and to the condemnor if the amount recovered is less than 

the amount offered. 

We merely mention these exampl.es here to demonstrate that there are other 

sections of existing statutes that bear on the problem of the right to take 

and that there are additioIlBJ. provisions that might be added to qualify this 

right. Since these problems are not discussed in the research studies prepared 

by our consul.tant, we plan to examine the california statutes to identify the 

pertinent existing provisions and to examine recent legislative proposals in 

california and the existing statutes of other states. We will then present 

recommendations as to what, if any, changes or additions should be made in our 

law that have not been previously identified in this memorandum 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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