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#36(L) 6/9/65 

Memorandum 65-40 

Subject: study No. 36(L) - Condemnation Law and Procedure (Discovery 
in Eminent Domain Proceedings) 

Attached (pink pages) is a copy of Senate Bill No. 71 (1963 Session) 

relating to discovery in eminent domain proceedings. This bill passed the 

Senate but was not approved by the Assembly Judiciary Committee because 

of objections fram attorneys representing property owners. 

As a part of our study of condemnation law and procedure, the staff 

suggests that this bill, together with the Recommendation upon which the 

bill is based, be distributed for comments as soon as the current legi8la-

tive session is concluded. 

Also attached is a copy of the Recommendation that relates to Senate 

Bill No. 71 (1963 Session). 

We believe that this legislation would serve a very useful purpose 

since it appears that Senator Cobey's bill relating to evidence in eminent 

domain proceedings will be enacted at the current session of the Legi81&-

ture. 

The letter of transmittal we would use to transmit this material to 

interested persons is attached as Exhibit II (green pages). 

Also attache~as Exhibit III (gold p(I(le), is Q. copy of 0. press release 

we propose to distribute to the legeJ. newspapers and to the State Bar 

Journal. 

We already have a special State Bar C~ttee appointed on this subject. 

The staff would like to contact other interested groups to see if they would 

be willing to appoint a committee to work with the Commission on thia project. 
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Among the groups we plan to contact are the JUdicial Council, the League 

of California Cities, and the Association of California Counties. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 

-------~--
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AMEl'IDED IN SENATE ~UY 7, 1963 

AMENDED IN SENATE MARCH' 26,1963 ., 
. SENATE BILL.' No! 71 

,~1 • 

Introduced by Senator Cobey , 
(At request of Caljfornia Law Revision Commission) .. 1 

January' 14, .1968 

. • IIBI'I!IIIUID ro COlOUTTEl!l ON JUDIOIAaY 
.. 

'":-

.'. • i 

A ... act to ameotd JM rom"mbsr Sectitm 1346.1 0'; to ~ 
Sutiotl, 1tJ471> oj, aOld to add Secno... ltJ46.1, 1246.3, 1tJ46.8, 
1246.4, 12464,lfJ4fJ.o <lnd 1216.7 10, tM CoM of Civil Pro-

·,t 

;' ." 

: ", 

cedure, rflau..g to 'lnMont dOlJl4in pf'OC6edinos.· : . ... . - . 

The people of the Slate 0/ Califdrflia do ... acl a. foll.owJ, 

1 SJi:anoN 1. Section·1246.1 of the Code of Civil Procedure 
2 is amended and renumbered to read.: 
3 1246.9. Where there are two pr more estates or divided in· . 
4 wrests in property songht to be condemned, the' plaintiff is 
5 entitled to have the amount of the award for said property first 
6' dotormined as betwecn plaintill and all defllIldants claiming 
7 any interest therein; thcrcru'terin the same proceeding tha 
8 . respective r;ighta of such defendants in aDd to the award shalJ . 
9 . be determined by the court,· jury, or referee and the award . 

10 apportioned accordingly; The costs of determining the appor-.' .. 
11 tiooment of the a.ward eha.ll be a.Ilowed. to the defendl!Jlta and 
'12taJ:ed against the pJaintiH except that the costs of determining 
.13 any issue as to title between two or more defendants shalJ be 
14 borne by the defendants in sneh proportion as the court may 
15 direct. 

· 16 SEO. 2. Section 1246.1' is added' to the Code of Civil Pro-
· 17 cedure, to rood, 
18 1246.1. <a) 1<1.13 party to an eminent domain proeeeding 
19 may, not Jatar tban 45' days prior to. the day set for trial, 
20 serve upon adverse party to the eminent domain proceeding 

· 21 and tile a demand to exchange valuation data. , . . 
22 (b) .A. party on whom a demand is serv!ld msy, not later I 

· 23 than fie 10 days after the service of the. demand,serve npon 
24 -any adv!irseparty to the eminent domain proceeding and file a. 

I • . ", '., ' . 

\ 
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1, cross-demand to exchange valuation data relating to the parcel 
2 of property described in the demand., 
3 (e) The demaud or cross-demand shall: 
4 (1) Describe the plll'Celof property upon which valuation ' 
5 data is BOught to be exchanged", which description may be 
6 made by reference to the eomp1&int. , , \ ,', 
1 '(2) Include a statement in Bllbstantial1y the following form : 
8 "You are required to serve and file a statement of 'valuation 
9 data in compliance with Sections l246.1 and 1246.2 of the Code ' , ' 

'10 of Civil Procedure not late!' than 20 d"YSPrior to the dllJ" set ' , 
II for triab and, suhject to Section 1246.5 of the Code of Civil ' 
12 Procedure, your failure to do so will constitnte 8 waiver of the ' 

,13 right to introduce on direet eu.mination during your casein ' 
'14 chief any matter required to be set forth in your statement of 
15 valuation data." ' 
16 (d) Not later than 20 d$YS prior to the day set for trial, 
11 each party who served a demand or crosa-demand and ,each 
18 party upon "'hom a demand or o:lI.'OS!HJeinand was served shan , 
19, serve and :file a Statement of valuation date. A party who 
, 20 served 8 demand or cross-demand shall serve his statement i "'. 

~ 21 of valuation data. upon each party on whom he served his de-
, 22 ' mand or cross',demand. Each party on whom a demand 'or 

23 eross-demand was served shall serve his statement of valn· ' 
, 1M' ation data upon the party who served the deinand or cross
"25 demand. 

26 (e) The Judicial Council, by rule, IlI4Y Pr<lSCribe times for 
'27 serving and filing demands and eross-demands, and a time ' 
28 for serving and filing statements of valuation data, that are' ,', 

',29 dilterent from the times specified in this section, but only if " 
30 such rules provide _,_e that the trial will be held 'within , 

'31 20 days from the day on which the statements of valuation 
32 data are required by such ruleS to be served and filed. Such 
33 rules may provide fop a different form of statement than that ' 
34 speeified by pllJ.'ll,.,"l'aph (2) of subdivision (e). ' 
35 , 8EO. 3. ,Section 1246.2 is added to the, Code of givil ~ 
36 cedure, to read: , ' , ' 
37 1246.2. The statement of valu.ation Bata shall eontain: ' " 
38 " (a) The name and business or residence addresi of each ' 
39' ,person intended to be called as an G:pert witnesa by the party.' 
40 (b) The name and business or r~. address of each" 

" ,41., person intended to be called as a witness by the party to testify 
42 to his opinion of the valne of the pro~ described in the 
'43 , demand or eross-demand or as to the amOunt of the damage or, 
'44 benefit, if any, to the larger pareel from which such property 
45 is taken and the name and bnsineSll or residence addresi, of 
46 each:person upon whose Statements Or opinion :the opinion is 

/47 based in whole or in substantial part. ' 
46, (a) The opinion of each witness listed as required in sub-
49 , division (b) of this section as to the value of the property 
50 described in the dem&nd or eross-demand and as to the amount 
51 of the damage or bene1it, if any, which willaeuue to the larger 

" 

" 
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1 parcel from which such property is taken and the following 
2 data to the extent that the opinion is based thereon: 

. a (1) The highest and best UBe of the property. 
4 (2) Tbe applicable soning and the opinion of the witness 
5 eoncerning probable change thereof. 
6 (3) A list of the ~ eeffiloItt4e; ...teo e! flr81".rt,y, leese& 
7 l>!til <*ltei' tl'lal(laeti""" sales, contract. 10 sell and 'purchase, 
S and leases supporting the opinion. ' 
9 (4) The coat of reprodnction or replacement of the property 

10 less depreoiation and obsoleseence and the rate of depreciation . 
11 ~ , . 
12 (5) The gross and net income from the property, its reason •. 
13. able net rental value, its capitalized value and the rate of 

. 14 ' capitalization used. 
15 (6) Where the property is a portion of a larger parcel, a . 
16 description of the larger pareeJ. from which the property is 
17 taken. 
18 (d) With respect to eaelt &l'fer; e."tv ... l, fIfIie; leeae * etlIe¥ 

.19 'Wansa.tie" sale, contraot on' lease listed under paragraph (3) 
20 of g"bdivision (0) of this scction: . 
21 (1) The namcs and business 01' residence addresses, if 
22 known, of the parties to the transaction. 
23 (2) The location of the propcrty subject to the trallsaetion. 
24 (3) The date of the trullSaction. , 

.. 25 (4) If recorded, the date of recording and the volume and 
. 26 page where recorded. 
27 (5) The consideration Sl.d other terms of the transaction. 

. 28 The statement in lien of stating the terms' contained in any 
29 ,contract, lease or other docllment may. if such document is 
30 i available for inspection by the adverse party, state the place 
81 . where and the times whcn it is available for inspection. 
82 . SEC. 4. Section 1246.3 i.added to the Coda of Civil Pro- ". 

i 83 .. duro, to read: " 
S4 1246.3. (a) A party who has served and filed a statement 
35 of valuation data shall diligently give notice to the parties 
86' upon whom the statement Willi .&el"Ied if, after service of his 
37 statement of valuation data, he, . 
38 (1) Determines to call an expert witness not listed on his 
39 statement of valuation data; 
40 (2) Determines to call a witness not listed on his state-
41 ment of valuation data for the purpose of having sneh witnesS 

.42 .' testify' to his opinion of ~the value of the property described 
. '43 in the demand or the amount of the damage or beneftt, if any, 

'. 44· to the larger parcel from which such property is taken; . 
. 45· (3) Determines to have a witness called by him testify on ' 
'46. diree~ examination during his case in chief to any data re- . 
47 quired to be -listed on the statement of valuation data bnt, 
48 . which waS not so listed; or < • .' 

49 '. (4) Discovers any data required to be listed on his state-
.50 ment of valnation data but which was not 80 listed . 

. 51, (b) The notice required by subdivision (a) of this section 
52 ahall inelude the information speei1led in Section -1246.2 and 

, " . . . , 
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1 'shall be in writing; but such notice is not required to be 'in 
2 writing if it is given after the erunmencement of the trial 
3 SEC. 5. Section 1246.4 is added to the Oo,lc of Oivil Pro-

,4 ceilure, to read: 
5 1246.4. Except as provided in Section 1246.5, if ad<!n\and 
6 to exelmnge valuation data and one or more statements of 
7 'valuation data are served and filed pursuant to Beetlon 1246.1: 
8 (a) No party refllliro:! to sene nnd file n statement of valu- . 
9 alion dlita may call an expert witnciiS to tCliHfy on din..,t 

10 examination during the "n,* in chief of thc pat'ty calling him 
11 unless tho name aJJd address of su"h witness are listed Olj the, 
12 statement of the party who calls the wit,ne."". 
13 (b) No party required to serve and file a statement of vl\ln-
14 "lion data may call ,II w;tnes.. to tes(jfy on direct examinatloll 
15 dllring tho ca._e in chief of the ,party cnllin;r'him to his opinion 

. 16 of the value of the property dcscribed in the demand or eross-' 
17 demand or the runount of the damage or benefit, if any, to tho 
18 larger parcel from which lIUch property is tnkm unless ,the 
19 name and address of such witness are listed on the statement 
20, ot the party who calls the witness. , 
21 . (0) No witness called by any partyreqnired to serve alid file 
22 a statement of valuation data mny testify on direct examina-
23 tion during the case in chief of the party who called him to 
24 'any data req llired to be listed 011 a statemcn t of value tion data _ 
25 unless such data is listed on the statement of valuation data 
26 of the party who ealls the witness, except that testimony that 

'27 ,is merely an explanation or elaboration of data so listed is not 
28 inadmissible under this section. 
29 SEC. 6. Seetion 1246.5 is added to the Code of, Civil P~. 
30 cedure, to read, , ' . 
31 124jJ.5. (a) The court' may, llpon such terms a.. may be just, 

'32 permit a party to call a witness or to introduce evidence on 
as direct examination during bis case in chief where such witness 
.34 or evi(ienee' is required to be bllt is not listed in such party's' 
35 statement of valuation data, if the court finds tlmt such party 
36 has made -a good faith effort to ,comply'with Sections \1246.1 
37 and 1246.2, that he has complied with Seetion 1246.3, and that, 
38 ' by the date of the service of his statement of valuation data, he, 
~ W.·· . , '. 
40 (1) Would 110t in ,the exercise Qf re""onable diligelleehave 
41 determined to call such witness or discovered or listed such 
42 evideuce ;or' . 

,43 W' 
44 (2) Failed ,to determine to call such. witness or to discover 
45 or list such evidence through'mistake, inadvertence, surprise or 
46 excusable neglect. . 
47 (b) In making a determination und.r this .ectio .. ; Ike oourl 
48 ,.I,all/llke in/o acoount tk. fact that the opposing party may, 
49 .11ave relied upon the stat ... _t of'1lalual\inl data a1ld may 
50' b. surpi'iSed Qr pr8jlUliced if /,,~ wi/negs .is called or Ihe 
51 . eviiUnu in/rod1lD8d: . 

,', 



-5- s.D. '11 

. I 1 SBO. 7. Section ·12!l6.6 is added to the Code of Civil Pro-
2 cedure, to read: 

, 3 1246.6. The procedure provided in Seetions 1246.1 to 
4 1246.5, inclusive, does not prevent the use of. other discovery· 
5 procedures in eminent domain prooeedings. . 
6 SEc. 8. Section 1246.7 is added to the Code of Civil Pro-
7 eedure, to read: . 
8 1246.7. Nothing in Seetions 1246.1 to 1246.6, melusive, 
9 makes admissihle any matter that is not otherwise admissible 

10 as evidence in eminent domain proceedings. 
11 SEC. 9. Section 1247b of the Code of Civil Procedure is 
12 amended to read: 

' .. 13' 1247b, Whenever in an eminent domain proeeediog only a 
14' portion of a puree! of property is sought to be taken, the 

. 15 plaiotiff, ~ *9 <!toys afOep & pe~"eat ei & tiefeDEiaftt te 
Hi t.IIe Jlle.iMilf upo .. request of a delt! Dildo", made not later tho .. 
17' 45 day, pri<Jr to ,the day sol for trial, shall prepare.a map 
18 'showing the boundaries of the entire pareel, indieating thereon 

I 19· the part to be taken, the part remaining, and .hall serve an 
" 20 eraet eopy of such rna p on the defendant or his attorney ""I 

21 latcr 1h4 .. 15i days prier to the day sst for tXt pretrial CIIIl-, 
22' f1Jf'6fUJ6, or, if ":0 p"drial tmI/ercftcets /wid, 1101 I4le,. tTw .. 3(J 
.23 'day. prior t~ tk. day lilt for trial.. . 

) ... 

o 

; . 



IUH!m II EDMUND G. BROWN, GovlN'tlOt 

CALlFPRNIA LAW REVISION COMMISSION 
100M 3!1.. '::ROIHERS IfAlL 
ST~UHMI.SITY 

STANfOCI>. <:.UIfORNlA 9.4305 

~~.H. 
IlCKAiD H. UAnMGf 

VI<oGolo_ 
SENAlOItJAMES A. COlEY 
_LYMAN AI.fOED ~. SONG 
JOSEPH ~IAU 
_t.JDwAlDS 
$NO UTeI 
_ f.$'LVIH 
1HOMA$ !. STANTON. H. 

~.,.l'.;-
'l'ol Peraona (!i ntiJIg on 'lellLtative BIIlc B4&tiOlUl of the 

CalU'cmda Lay Itnidu C~adOll BIIll.atiDg to Coad....,.t1on 
Law UId Procedure 

'rhe Cali:toraia. Law Bevta10lt C~aa1011 is p1amdng to rec_nd 
a cc.preheDaive .m.....at '"b statate 1'tIfr eu.ctMJrt at the 1969 
.... ioIl of the Leg11latu:re. DIIri1Ig the uxt three years. the 
o 'salon Yill 'be prepariag aDd di,"riln1.t1Dg tentative re~DI&
t1eu 0lI. variewa upeets ot thia IlSUbJect to irrtereatecl per_ tor _at. 'rhe .. e_ts Yill be takan ilrto ac!lC)1lJlt when the atatute 
to be rec' .,.a..." to the 1969 Ler).llatun is prepared. 

!he eMl.oae4 Ila.teriala rel.ate to 41aceftry ill. .. ,DUt.·" .... ·1n 
proeeed.iDga. 'rhe lllattlfrials cQlUiat Ot'l 

(1) Senate Bill 110. 7llihich YU il!Itrod.uced at the 1963 
lecisl.a.tiYe .. aalon. 

(2) A parphlet cemta1 trlDg the c-iallionta Bec_4ation UId 
St114y relatiDg to Discovery ill 1i:II!11Ient nom'1!! Proceedinga. 

Se_te Bill ITo. '7l puaed the Seate in 1963 but died in the 
A.a~J.y Judiciary a-ittee. The bill 18 0XJlaiM4 ill. SCllle d.et&U 
ill. the Bee< 'lldation COIILta1ned in -the ellLCl.oaed pnpb1at. !he~
MIlta lIhicb ware madet attar the bill YU illLtr0du0e4 are priJulrUy 
of a tecbJlical llature. 

!he C~aa1on ...u _ts on lIhethar ncb legialatiOll is 
Hede4 &ad desirable 8lld whether &1!i1 cl14lIpa shwld be JU4e 1JI. the 
legillatiOIlL ... it paaaed the 8a1IALte in 1963. In omr to lll&intain 
Olll' achedule em this project, we woul4 lJ.ka to receive aJIIY' c_ts 
you l1li3" care to make DOt later than Deeeaber 31. 1965. 
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Memo 65-40 
EXHIBIT III 

PRESS RELEASE- -FOR lNMEDIATE RELEASE 

Law Revision Commission to Revise Condemnation Laws 

The Calif.ornia Law Revision Commission is planning to recommend a new 

comprehensive eminent domain statute for enactment at the 1969 86ssion 

of the Legislature. 

During the next three years, the Commission will prepare a series of 

tentative recommendations covering various aspects of this subject. These 

will be distributed to all interested persons for comment. The comments 

lrill be taltel:l into account when the statute to be recommended to the 1969 

Legislature is prepared. 

John R. McDonough, Jr., Chairman of the Commission, has requested that 

any person who is interested in this subject inform the COImnission so that 

he can be sent copies of the tentative recommendations. The Commission's 

office address iSI Caliiornia Law ReviSion Commission, 30 Crothers Hall, 

Stanford University, Stanford, California 94305. 


