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First Supplement to Memorandum 65-34
Subject: Study No. 50(L)} - Rights of Lessor

Attached is another tentative recormendation and statute. This was
Prepared pursuant to the Commission's instruction at the last meeting
that an alternative form of statute be prepared to provide merely that
leases are to be viewed as contracts.

The Commission asked to have such a statute prepared because some
members were fearful of the effect that a detailed statute would have on
the variety of different leases that may exist.

This recommendation and statute is based on Cardozo's idea that
1egisiation is sometimes gufficient if it merely gives the courts a new
point of departure. It should not imprison the courts in particulars.

A new set of shackles should not be substituted for the cld, but the courts
should be set free to develop the new principle established by the
freedom-giving statute.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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TENTATIVE RECOMMENDATION OF THE CALIFORNIA LAW REVISION COMMISSION
relating to
THE RIGHTS AND DUTIES ATTENDANT UPON
ABANDONMENT OR TERMINATION OF A LEASE
Section 1925 of the Civil Code prowvides, in effect, that a lease is a
contract., Historieally, however, a lease was regarded as a conveyance of an
interest in land. 2 POWELL, REAL PROPERTY T 221 (1950). The California
courts, unwilling to believe completely that the statement in Section 1925
really means what it says, have vacillated between the two concepts. The

courts state that a lease is both a contract and a conveyance. Medico-Dental

Bldg. Co. v. Horton & Converse, 21 Cal.2d 411, 132 P.2d 457 (1942); Beckett

v. City of Paris Dry Goods Co., L4 Cal.2d 633, 96 P.2d 122 {1939). And while

at times the courts apply principles of contract law in determining the
rights and duties attendant upon abandorment or termination of a lease (see,

2.g., Medico-Dental Bldg. Co. v. Horton & Converse, supra), the courts secem

to be guided principally by common law property concepts in determining these

rights and duties {see, e.g., Kulawitz v, Pacific etc. Paper Co., 25 Cal.2d 66k,

155 P.2d 24 (1944); Welcome v. Hess, 90 Cal. 507, 25 Pac. 369 (1891)). See,

generally, The California Lease--Contract or Conveyance? 4 STAN. L. REV, 24k

(1952).
As a result, the law relating to leases has not kept abreast of the law

relating to contracts generally. Developments in contract law that are de-

aimed to place a promisee in as good a positicn after breach by the promisor

as performance would have done have not been made available to lessors. And
the courts have permitted defaulting lessees to be subjected to forfeitures
that would not be eountenanced under the law relating to contracts generally.

See 26 CAL . L. REV. 385 (1938).
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For example, under the law applicable to most contracts, repudiation
constitutes a total breach for which an action can be maintained even though

the time for full performance has not yet elapsed. Gold Mining & Water Co.

v. Swinerton, 23 Cal.2d 19, 142 P.2d 22 (1943); Remy v. 0lds, 88 Cal. 537,

26 Pac. 255 (1891). And, under the law applicable to most contracts, a
material breach by the promisor gives rise to a duty on the part of the
promisee to mitigate damages, i.e., the promisee cannot recover damages for
any detriment that is reasonsbly avoidable. See discussion in Bomberger

v. McKelvey, 35 Cal.2d 607, 613-615, 220 P.2d 729 {1950). In contrast, when
a lessee repudiates or breaches a lease, the courts frequently require a
lessor to choose between forfeiting his right to dasmages for future injury and
enhancing the dameges by continuing performance.

Except where a mining lease is involved (see Gold Mining & Water Co.

v. Swinerton, supra), the doctrine of anticipatory breach has not been applied

to leases. Oliver v. Loydon, 163 Cal. 124, 124 Pac. 731 (1912); Welcome v.

Hess, 90 Cal.S07, 27 Pac, 369 (1891); In re Bell, 85 Cal. 119, 2b Pac. 633
{1890). Under existing law, when a lessee gbandons the leased property and
repudiates the remaining obligations of the lease, his actions constitute

merely an offer to surrender the remainder of the term. Welcome v. Hess,
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90 Cel. 507, 513, 27 Pac. 369 (1891). Confromted with such an offer, the
lessor has three courses of action among which he may choose. KXulawitz v.
Pacific etc. Paper Co., 25 Cal.2d 664, 671, 155 P.2a 24 (1944). PFirst,

he may decline the lessee's offer to surrender and gue for the unpaid rent
as it becomes due for the remainder of the term. If the lessor selecte
this course of action, he has no duty to mitigate damages by reletting the
property; he can recover the full amount of the rent while pexmitting the
property o remain vacant. See De Hart v. Allen, 26 (al.2d 829, 83, 161

P.2d b53 (1945). Second, he may accept the lessee's offer to surrender and
thue extinguish the lease. This course of aection pot only terminates the
lesscets interest in the property, 11? 8lsc terminates the lessee's obligs-
tion to pey any further rent, and the lessor is not entitied to any dmmages
for the lose of his bargain represented by the original lease. Welcome v.
Hess, 90 Cal. 507, 27 Pac. 369 {1691). The cases meke clear, too, that
any action taken by the lessor that is inconslstent with the lessee's con-
tinued cuwnership of the preoperty will be deemed an acceptance of the
lesseets offer to surrender, whether the lessor intended such an
acceptance or not. Doreieh v. Time 0il Co., 103 Cal. App.2d 677, 230 P.2d

10 {1951). PFipally, if the lessor notifies the lessee of his intention
to do so, the lessor mey relet the property for the benefit of the lessee
and recover damages in the amount of the excess of the remtals called for
in the original lease cver the yentals obtained by reletting, The lessor
cannot sue Immedigtely to recover these damegesy the cause of action does
not accrue until the end of the term, and the lessor must wait unti)l thst
time and then sue for all of the rentsl deficienciss, Truff v. Gulko, 21k

Cal. 591, 7 P.23 697 {1932). The courts have held that prior notification
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to the lessee is essential to this course of action and that without such
notification the lessor's reletting of the property will terminate the

original lease and the . lessce'tc rental obligation. Doreich v. Time 0il Co.,

103 Cel. App.2d 677, 230 P.2d 10 {1951). Apparently, then, this third
course of action is unavailabie to a lessor whe 1s unable to give proper
notice to therdefaulting lessee, Such a lessor must choose between permitting E
the property t5 remain vscant {thus preserving the 1essee'§ rentel obligation)
and terminating the lessee's remaining obligation by resuming possession or by
reletting the property.
A similar renge of-choices confronts the lessor whose lessee comiis a

sufTiciently substantial breach of the lease to warrant termination thereof.

He may treat the breach as & partial breach, decline to  terminate the lease,

and sue for the Jdamages caused by the particular breach. In such a2 case,

the lessor must continue to deal with a lessee who has proven to be unsatis-
factory. The lagsor may alsc terminate the lease and force the lesses to
relinquiéh the propefty, resorting to an action for unlawful detainer to roco.
the possession of the property if necessary. In such a case, the lessor's
right to the remsining rentals due under the lease ceases upon the termination

of the lease. Costello v. Martin Bros., 74 Cal. App. 782, 2l Pac. 588 (1925).

Under scme circumstances, the lessor may decline to teyrminate the lease but still
evict the lessee and relet the property for the account of the leasee,

Lawrence Barker, Inc. v. Briggs, 39 Cal.2d 654, 248 p,28 897 (1952); Burke v.

Norton, 42 Cal. App. 705, 184 Pac. 45 (1919). See CODE CIV, PROC. § 1iTh.
In such a case, any profit made on the reletting probably belongs to the
lessee, not the lessor, insamuch as the lessee's interest in the property

theoretically continues. Moreover, the lessor must be careful in uwtilizing
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this remedy or he will find that he has forfeited his right to the remaining

rentals from his criginal lessee despite his lack of intent to do so. BSee,

e.g., Neuhaus v. Norgard, 140 Cal. App. 735, 35 P.2d 1039 (1934); A. H. Busch

Co. v. Straus, 103 Cal. App. 647, 284 Pac. 966 (1930).

Bound by common law property concepts, the courts have considersd the
lessee's cobligation to pay rent as dependent on the continued existence of
the term. When the term is ended, whether woluntarily by abandorment and
repossession by the lessor or involuntarily under the compulsion of an
unlawful detainer proceeding, the rental obligation dependent thereon aslso
ends, Continued adherence to these property concepts thus forces a lessor
to choose smong several courses of action none of which provides an immediate
remedy that will compensate him for all of the detriment caused by the lessee.

To take ancther exemple, under the law applicable toc most contracts,
"promises for an agreed exchange are concurrently conditional, unless a conbroyy
intention is clearly menifested.” RESTATEMENT, CONTRACTS § 267. This means
that each party's duty to perform his promlse is conditional upon the performance
by the other party of the promises given in exchange therefor. The Restatement's
comment to this rule states: "The treatment of promises as concurrently
conditional is favored since each party is protected by the privilege of
withholding his performance until he receives performance by the other party."

The rule was not always as stated in the Restatement. When contracta were
first enforced by the courts, the courts tended to ftreat all promises as
independent. Thus, even if a party failed to perform his promise, he could
still obtain a Jjudgment regquiring the other party to perform his counter-promise.
But resultant injustices in the cases eventually forced the courts to modify
contract law to its present state where most promises are considered conditional.

See 3A CORBIN, CONTRACTS § 654 (1960).
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Property law is of a more ancient origin than contract law, and the
rule that promises are independent, though long abandoned in contract law,
is still the rule applied to leases in most jurisdictions. See RESTATEMENT,
CONTRACTS § 290; 3A CORBIN, CONTRACTS § 686 (1960). 1In California, the

courts have not been consistent., In Medico-Dental Bldg. Co. v. Horton &

Converse, 21 Cal.2d 411, 132 P.2d 457 (1942), the court held that the lease
should be consiruwed as & contract. Viewing the lease as a contract, the

court held that the lessee's promise to pay rent and the lessor's promise

not to permit a competing business in the same building were concurrently
conditional; hence, the lessor!s permitting of a competing business to operate
excusgsed the lessee from his obligations under the lease. In Kulawitz v,

Pacific ete. Paper Co., 25 Cal.2d 664, 155 P.2d 24 (1944), the court retreated

to the ancient property doctrine that the covenants in a lease are independent

unlese expressly made dependent and held that promises of the same kind as

were involved in the Medico-Dental case should be treated as independent when
the first breach came from the lessee's side. Hence, the lessee's failure to
pey rent and his abandonment of the leased property were held not to excuse

the lessor from his cbligation not to permit a competing business in the same

building. BSee the criticism of the Kulawitz case in The Californis Lease--

Contract or Conveyance? U4 STAN, L. REV. 24k, 251-256 (1952).

Adherence to ancient common law property concepts in the Interpretation
of leases has caused hardship to lessees as well as to lessors. Under the
existing law, lessees may be subjected to forfeitures that would not be

permitted under any other kind of contract. The courts have been quick to



hold that provisions in leases for liguidated damages are void. Jack v.
Sinsheimer, 125 Cal. 563, 58 Pac. 130 (1899). Similarly, provisions for the
acceleration of the unpaid rental installments have been held invalid.

Ricker v. Rombough, 120 Cal. App.2d Supp. 912, 261 P.2a 328 {1953). But,

if' the lessee makes an advance payment to the lessor as an advance payment of
rental or "in consideration for the execution of the lease," the lessor is
entitled to keep the payment regardiess of his actual damages when the lease

is terminated by reason of the lessee's breach. A-l Garage v. Lange Investment

Co., 6 Cal. App.2d 593, bl P.2d 681 (1935); Curtis v. Armold, 43 Cal. App. 97,

184 Pac. 510 (1919); Ramish v. Workman, 33 Cal. App. 19, 164 Pac. 26 (1917).

See 26 CAL. L, REV, 385, 388 (1938).
In contrast, where the buyer repudiamtes a contract for the sale of real
property, any advance payments made to the seller in excess of his actual

damages are recoverable by the buyer. Freedman v, The Rector, 37 Cal.2d

16, 230 P.2d 629 (1951). Moreover, even though a contract for the sale of
property recites that an initial payment is in "consideration for entering
into the agreement,"” the courts permit the buyer to recover so much of the
payment as exceeds the seller's damages if, in the light of the entire
transaction, there was in fact no separate consideration supporting the

payment, Caplan v. Schroeder, 56 Cal.2d 51%, 15 Cal. Rptr. 145, 364 P.2d

321 (1961).

In 1937, Civil Code Section 3308 was enacted in an effort to ameliorate
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the deficlencies in the law relating to leases. The effort, however, was only
partially successful. Under Section 3308, if a lease 80 provides, the lesesor
may bring an action for dsmages immediately upon terminstion of the lease by
reason of the lessee's abandorment or breach of the lease. The lessox's
dapages in such en action amount to the excess of the value of the remainder

of the term over the then reasonable rentzl value of the remainder of the term.

‘8Section 3308, however, does not apply unless it is made applicable by a provision

in the lease, it does not reouire the lessor to resort to the remedy provided
{and thus require mitigation of damages), and it does not relieve & lessee

from forfeiture.

Code of Civil Procedure Section 1174 has also been amended in an effort to
alleviate the problems faced by & lessor vhen his lessee refuses to pay rent
or othefwise breaches fhe lease. BSection 1174 provides thet the lessor may
notify the lessee to quit the premises, and that such a notice doea not
terminate the leasehold interest untess.the notice so specifies. This permits
a lessor to evict the lessee, relet the property to another, and hold the
lessee liable for any deficlency in the rentals, But again, the statutory
remedy falle short of providing full protection to the rights of both parties.
It does not permit the lessor 1o recover damages for future losses; it does
.not require the lessor to mitigate damages; and it dces not protect the lessce
from forfeiture,

The Lew Revision Commission has concluded that the rules applicable to
contracts generally would ke fairer to hoth lessors and lessees than are the
ruies now applied vhen a lesse 1s abandopned or otherwise terminated by reason

of the lessee’s breach. Accordingly, the Coammisrion recommends the eractment
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of legislation providing that leases are contracts and are to be construed
as such. They are contracts providing for continuing performances by both
lessors and lessees. It is the lessor's continuing obligation to permit
the lessee to use the leased property, and it is the lessee's continuing
obligaticn to pay the rent specified in the lease, The parties have other
continuing obligations imposed either by law {see, €.g., CIVIL CODE §§ 1925-
1935) or by the lease itself, Upon breach of these obligations, the rights,
duties, remedies, and measure of damages applicable to contracts generally
should be applicsble,

Under such a legislative direction, the courts would be free to apply
the developing concepts of contract law to legses. Courts and lawyers would
no longer be required to construe a lease in a manner different from the way
any other contractual document is construed. Upon repudiation of a lease
by a lessee, an immediate right of action for demages would arise. The
lessor would be entitled to recover all of his damages, past, present, and
future, But he would not be permitted to enhance the liability of the lessee
by permitting the property to remain idle. Payments by & lessee to a lessor
in excess of the actual contractual liability of the lessee would be recoverable
just as such payments mede under any other contract are recoversble. And no
longer would a legsor or lessee be able to seek enforcement of a lease or
release from his further duties under a lease when he has not substantially

performed his obligations under the lease.

PROPCSED LEGISLATTON
The Commission's recammendations would be effectusted by enactment of

the following measure:
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SECTION 1. Section 1936 is added to fhe Civil Code, to read:

1936. A lease is a contract for continuing performance by the
lessor and lessee during the life of the lease. The lessor has the
continuing duty to refrain from interfering with the lessee'’s temporary
pcesession and use of the leased property and such other duties as may
be imposed by law or by the lease., The lessee has the continuing duty
to care for and to refrain from sbandoning the leased property, to pay
for its possession and.use, and to perform such other duties as may be
imposed by law or by the lease., An abandomment by the lessee of the
leased property is a breach of the lease and a repudiation of the
remeining obligations of the lease. A lease shall be construed as
contracts generally are construed; and the rights, duties, and remedies
of the parties, and the measure of demages for the breach of a lease,
shall be determined as are the rights, duties, remedies, and measure of

damages, under any other contract calling for continuing performances.

Comment. Séction 1936 is designed to bring the law relating to leases
within the law relating to contracts generally. By adhering to the concept
that a lease is more of a conveyance than it is a contract, the California
courts have permitted both lessors and lessees to suffer hardship and injustice.
The doctrine of anticipatory breach has not been epplied to leases generally,
and as a result the lessor whose legsee has abandoned the property has the
unpleasant choice of either terminating the lease and losing the bargain
contracted for or continuing to recognize the lessee's interest in the property.
The notion that a contract may be ended for purposes of performance without
affecting the parties' rights tc damages has not been applied to leases. The
contractual rule that the promisee must minimize his demages, too, has not
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been applied to leases, 8o a lessor whose lessee has abandoned the property
has not been required to seek a new tenant to reduce the amount owed by the
eriginal Jessee. In fact, some cases have held that a lessor 1s prohibited
from so minimizing his damages. The contractual rule that covenants should
be construed to be dependent has been applied to leases only irregularly.
Advance payments by lessees, when properly designated in the lease, have
been forfeited-to lessors regardless of the actual damsges suffered.

Section 1936 gives the courts a new point of departure in construing
leases, It frees them from the ancient property concepts that have prevented
the development of landlord and tenant law. But it does not imprison them
in & mass of particulars., It permits the courts to keep the law relating
to leages in hawmony with the continuing developments in the law of contracts.

Under this section, an abandorment of a leasehold by a lessee will give
rise to an immediate right to recover damages, just as repudiation of a
contract does. The lessor will have the right to treat the lease at an end
for the purposes of performance without forfeiting his right to recover the
damsges caused by the lessee's default. But, the lessor will not have the
right to permit the property to remain idle and to exact from the lessee the
payment of the full rental due under the lease. As under the law applicsble
to contracts generally, the lessor will be unable to recover damages for any
reasonably avoidable consequences of the lessee's breach.

Under this section, a lessee will have the right to recover advance
payments in excess of the damages suffered by the lesgor just as a defaulting

buyer under a land sales contract has such a right. See Caplan v. Schroeder,

56 Cal.2d 515, 15 Cal, Rptr. 145, 364 P.2d 321 (1961).
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Because demages for abandomment of a lease may include some damages for
prospective injury, it will be proper to provide for liguidated damages in
aceordance with Civil Code Sectioné 1670 and 1671 in any case where such
prospective damages may be difficult to ascertain, just as it is under the
law of contracts generally.

Thus, no longer will there be a separate body of rules for the construction
of leases. A lawyer or judge may apply the rules for the construction of
contracts to a lease without fear that some ancient concept of real property

law will defeat the just expectations of the parties.
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SEC. 2. Section 3308 of the Civil Code is repealed.

3308,--The-partice-4o-any-lease-of-veal-or-perconal-preperiy-may-agroe
themia—thgt-if—smh—laasa-shau.-he-temmeé-hy-thﬂ-lessar-by-rem-et-w
breseh-theveoi-by-the-lesseay-the-legdor- shall-therevpon-be-eniitled-fo-recover
Me-;essee-the-wa;th-at-fahe-tm-ef-suah-teminataaa,-af-tnegéuu,-;: |
G.B:ﬁ-af-tke-mt-ei-reat-a:ad-ebm?ges-equivalex%-ta-rén%-resewed;in-the
deage--Sor-the-balanee-of-the-shated-te¥m-o¥- ARy~ shorier-period-of -Sine-over
$he-ihen-reasonable-rantel-value-of - She-premifes-for-the-same-pericds .

m-r:ahts—af-the-lesser-uder-aueh—ngrnmnt-shﬂl-ba-emlatiw-t;-ali e

ahor-righia-or-romedics--pov-or-heveafier-given-to-1he-10280p-by-Lavw-or-by

the-teyme-of-the -lease-provided,-howevery-thai-the-elestien-of-$he-lezsor-4o
mrcise-the-remedrhercinabove-pemitted-aha&l-be-btnﬂing-upon-hh'am
emnda-mcmrse-thrreaﬂer-to-m-other mmdy—for-mnﬁa&-or-wquhﬁmt
+o~rental-or-damages-for-brench-of-the-covenant-to-pay-such- rent-or-charges

accruing-subsequent-to-the-time-of-auch-terminations - -fhe-parties~to-such

* 3amse-may-further-agree-therein-that-uniess-the~-remedy-provided-by~this

sagtion-is-exercised-by-the-esscr-within-a- spccified"tim-thé‘right-thereto

shali-be-barreds:

Caoment. Section 3308 is repealed becsuse Section 1936 makes it

unnecessary. The remedy that Section 3308 states may be provided im a -
lease is the general rule, whether or not provided in the lease, under the
contract law made epplicable by Section 1936.
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SEC, 3. Sectiom 117U of the Code of Civil Procedure is amended to read;

174, If upon the trial, the verdict of the jury, or, if the
cage be tried without a Jury, the findings of the court be in favor of
the plaintiff and agsinst the defendant, judgment shall be entereﬁ for
the restitution of the premises; and if the proceediﬁgs be‘fbr an
uniawful detainer,after negiect, or failure to perform the conditions
or covenants of the lease or agreement under which the property is held,
or after default in the payment of rent, the judgment shall also
declare the forfeiture of such lease or agreement if-the-moviee
roguired-by-Seetiocn-1161-of-the-eode-ptates-tks -eloetion-of-the .
dandiord-te-declare-ihe forfeiture-thoreefy--but-if--guch-nofice-doas
Aact-so-gtate-sueh-elegiiony-the-ieace-or-agseoreht-ahalli-not-be
forfeited .

The jury or the court, if the proceedings be tried without a jury,
shall also assess the demages occasioned to the plaintiff by any
foreible entry, or by any forcible or unlawful detziner, alleged in the
complaint and proved on the trial, and find the emcunt of any rent due,
if the alleéed unlawful detainer be after default in the peyment of rent.
Judgment against the defendant guilty of the foreible entry, or the
foreible or unlawful detainer, may be entered in the discretion of the
court either for the amount of the demages and the rent found due, or
for three times the amount so found. |

When the proceeding is for an untawful detainer after default in
the paymgnt of rent, and the lease or agreement under which the rent is
payable has not by its terms expired, and the notice required by Section
1151 has not stated the election of the landlord to declare the for-

~

feiture thereof, the court may, and, if the lease or agreement is in
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writing, is for a term of more than one year, and does not contain
a forfeiture clause, shall order that execution upon the ;judsm&n'l;:
shall not be issued until the expiration of five days after the entry
of the judgment, within which time the tenant, or any subtenant, or
any mortgagee of the term, or any pther party interested in its
ceoptinuance, may'pay into the gour';_for the lendlord, the amount
found duwe as rent, with interest thereon, and the smount of the demages
found by the jury or the court for the unlawful detaliper, and the costs
of the proceedings, and thereupon the judgment shall be satiafied and
the tenant be restored to his estate.

But if payment as here provided be not made within five days,
the judgment may be enforced for its full amount, and for the possession
of the premises. 1In all other ceses the judgment may be enforced
imwediately.
Comment. The language deleted from Section 117k was added to permit &

lassor to evict a defaulting lessee and relet the premises without forfeiting
hig right to look to the lessee for any resulting deficiencies in the accruing
rentals. Under the pre-existing law, a lessor whose lessee defaulted in the

. paamnt of rent had to choose between suing the lessee from time to time to
collect the accruing rentels and completely terminating the lease and the

lessee's obligation to pey any more rent, Costello v. Martin Bros., 7h Cal.
App. 782, 786, 241 Pac. 588 (19_25}.‘

Daasmuch as Civil Code Seetiom 1936 permits a lessor to terminate

a leé.se without forfeiting his right to damages for the loss of the future

rentals due under the lease, the deleted langusge is no longer necessary.
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