
c 

c 

c 

MemorandulIl 65-30 

SUbject: study No. 49 - Rights of Unlicensed Contractor 

Attached is a cOJ}Y of the research study prepared by our consultant 

on this topic. 

The staff reCOlllDends that this topic be dropped from our agenda. 

We do not believe that the topic is one that is suitable for a Commission 

recOllllllendation. As noted in the research study at page 9. "the california 

courts have avoided fortei ture in a large number of cases." See pages 

9-12. 

In this connection, it should. be noted that Section 10136 of the 

Business and Professions Code provides: 

10136. No person ensaged in the business or acting in the 
capaciqr of a real estate broker or a real estate salellll8D with
in this state shall bring or DBintain &II¥ action in the courts 
of thi s state for the collection of compensation for the pertozm
ance of &II¥ of the acts mentioned in this article wtthout alleg
ing and proving that he was a duly licensed real estate broker or 
real estate saleSIIIaD at thtl time the alleged cause of action 
arose. 

It the OoImDission believes that this topic is a suitable one for 

a Commission recommendation, the possible solutions identified by the 

research consultant are set out on pages 18-21 of the Research Study. 

Respectfully SUbmitted, 

John H. DeMoull.y 
Eltecutive Secretary 

--------- ---- -
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Study #49 

A S'lUDY TO DETERMINE WHETHER SECTION 7031 

March 6, 1958 
(Revision of 1/28/59) 

OF '1'I!E roSINESS AND PROFESSIONS CODE, WHICH 
PRECIlJDES AN UNLICENSED CONTRACTOR FROM 
BRINGING AN ACTION TO RECOVER FOR WORK DONE, 
SHOULD BE REVISED. 

A st~ made at the direction of the 
california Law Revision COIalIission by 
Professor James D. Sumner, Jr. of the 
School. of Law, U:1iversity of california 
at Los Angeles. 
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IN GENERAL 

Most states have long required such professional people as dentists, 

lawyers, doctors, etc., to be licensed. Moreover, licensing schemes covering 

people engaged in various occupations such as plumbers, electricians, etc., 
1 

have been in effect since 1885. However, the licensing of contractors did 

not begin until a relatively recent date. 
2 

The first statute was passed in 

North Carolina in 1925. 
3 

Today contractors are required to be licensed in 
4 

19 states, including California. statutes licensing contractors are justified 

on the ground that they are necessary to protect the public and building 

industry from incompetent, inexperienced, unlawful and fraudulent acts of 
5 

building contractors. It has also been asserted that these statutes protect 
6 

the building industry from the evils of "cut-throat" competition. 

License legislation covering contractors was first enacted in California 
7 

in 1929. This statute has been amended on several occasions since that time. 

While California was not the initial state to impose restrictions on 

contractors, the California legislation was among the first, and it has been 

used as a medel by other states. The constitutionality of the Calti'ornia 
8 

requirements has been sustained. 

THE CALIFORNIA LICEliSIBG LAW 

In order to understand the problems raised by the topic under stUlQ' it 

is necessary, or at least deSirable, to mention some of the general aspects 

of the California contractors licensing statutes. An appreCiation of the 

scheme will also make for a clearer understanding of such rec()1ll!!end ations as 

are subsequently made. 

The Cal1fornia statutea, unlike those found in some states, cover all 
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kinds of contractors. Section 1026 of the Business and Professions Code 

defines a contractor in this way: 

The term contractor for the purposes of this chapter is synonymous 
with the term ''builder'' and, within the meaning of this chapter, a 
contractor is any person, who undertakes to or offers to undertake 
to or purports to have the capacity to undertake to or submit a 
bid to, or does himself or by or through others, construct, alter, 
repair, add to, subtract from, iDlProve, move, wreck or demolish 
any building, hishway, road, railroad, excavation or other structure, 
project, development or iDlProvement, or to do any part thereof, 
including the erection of scaffolding or other structures or works 
in connection therewith. The term contractor includes subcontractor and 
specialty contractor. 

Not only must each person 'Who engages in the capacity of a contractor 

have a license, but two licensed individuals must have an additional license 
9 

for engaging in a joint venture, partnerShip, etc. 

The administration of the California statutes is exercised by a 

Contractor's State License Board composed of seven licensed :people who are 

actively engaged in the contracting bUSiness, and who have been in bUSiness 
10 

for five years preceding their appointment. 
II 

An applicant is required to submit a written application to the board 
12 

accOll\PSllied by an application fee of $15. The application must include a 

description of the applicant's contracting business, a designation of the 

category in which a license is desired, and relevant c~ names, 
13 

addresses, etc. 
14 

Each applicant is required to possess "good character" and must show 

"such degree of experience, and such general knowledge of the building, 

safety, health and lien laws of the State and of the rudimentary admin1 strative 

principles of the contracting business as the board deems necessary for the 
15 

safety and protection of the public." 

The board is authorized to conduct an investigation of the applicant, 
16 

and he is required to take an examination. 

-2-
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The license must be renewed each year. Failure to renew within a 
17 

prescribed period is cause for suSpension of the license. 

The Contractor's State License Boa:rd is given the power, along with 

many others, to revoke or suspend a license for various acts such as breach 
18 

of contract, lack of d1J.igence, etc. If a license is revoked or suspended 

the board me;:( require the posting of a bond not exceeding $1,000 when 
19 

application is thereafter made for a new license. 

The board may conduct investigations asainst licensees upon its awn 
20 

motion and must do so when there is a verified complaint filed. Broad 
2J. 

disciplinary powers are at the disposal of the board. 

CONSl'ITUl'IONAL LIMITATIONS ON LICENSING 

Although the right to enter a profession or occupation is one guaranteed 

by the due process clause of the Fourteenth Amerli!ment, this right is not un-

qualified. It is subject to such reasonable conditions or restrictions as 

might be iJDposed by the states under their police powers. Consequently, the 

right of engaging in an occupation or profession must be balanced against the 

duty of the state to protect the health, safety, morals and general welfare 

of the people. 

The purpose of licensing depends upon the mture of the public 

interest involved. Thus, plumbing contractors are required to be licensed 

in order to protect the health of the people; whereas, the purpose of the 

contractor-licensing statutes is to protect against pecuniary loss resulting 

fram fraud, breach of contract or poor workmanship. But unless some public 

interest is served, a licensing requirement is violative of the guarantees 
22 

of the due process clause. Elsewhere it has been held that statutes requiring 
23 24 25 26 

painters, masons, heating contractors and paper hangers to be licensed are 
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.not constitutional. In California, however, people engaged in these trades 

along with interior decorators, liuldscape gardeners, well-drillers, etc. 

must get licenses. The possibility of abuses among certain tradesmen in 

California has obviously been made the ground for regul.ating most of the 

trades or occupations. Is such extensive legislation consistent with the 

Constitution? Or, on the other hand, is the Legislature IS decision on the 

deEl1re.bility of such statutes to be deemed conclusive? 

AppareJItly the SUpreme Court of the tJn1ted states has never ruled on 

the validity of contractor licenSing statutes. However, there have been 
27 

cases upholding the validity of analogous requirements. As previOUSly 

noted, it has been hel.d in California that the California statutes are 
28 

valid. It is questionable whether the older cases, mentioned above, ho1.ding 

certain statutes to be inValid would be followed today. As long as there 

is an ass1.lllq)tion of the 1ikel.ihood of fraud, breach of contract or poor 

workmanship on the part of contractors, there is little doubt about their 

being sustained. 

ADOPl'ION OF SECTION 7031 

The Calif'ornia Code provides that "any person who acts in the capacity 

of a contractor without a license, and any person who conspires With another 

person to violate any of the provisions of' thiEl chapter, is guilty of a 
29 

misdemeanor. II 

In 1.931 a f'urther statute 1n\posing sanctions on the unl.icensed 

contractor vas adopted. Minor amendments to this statute have been made 

several times. Until the last session of the Legislature, Section 7031 read 

as follows: 

No person engaged in the bUSiness or acting in the capacity of a 
contractor, may bring or maintain aiJy action in any court of this 
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State for the collection of compensation for the performance of 
any act or contract for which a license is required by this 
chapter without alleging and proving that he was a duly licensed 
contractor at all times during the performance of such act or 
contract. 

Generally speaking, the effect of Section 7031 is to deny recovery to 

an unlicensed contractor. 

Section 7068 of the Business and Professions Code requires a licensee 

to notify the board within 10 days of the departure from. empJ.ayment of his 

managing empJ.oyee. In the event this notice is not given the contractor's 

license is ipso facto suspended. In a recent case a licensee contracted to 

perform certain work. During the performance of the contract the managing 

employee left the employ of the licensee. Notice of this fact 'WIIS not given, 

nor was a replacement lIlade within a year as required by statute. After the 

completion of the work suit was b:rought on a note given as the final pa:yment 

OD the contract. The court held that since the contractor was not duly 11-

censed at all times, during the performance of the contract, there could be no 

recovery.3
0 

The forfeiture imposed on the contractor in this case resulted 

in an amendment to Section 7031 by the 1957 Legislature. The amendment 

~obs1~,of addition of the following: 

Until the expiration of six months from. the date of a suspension of 
a license pursuant to Section 7068, the prOVisions of this section 
do not apply to any person whose license vas suspended pursuant to 
Section 7068 for failure to notify the registrar wi thin the 10-d~ 
period, it such failure was due to insdvertence.31 

All states having contractor-licensing statutes impose criminal sanctions 
32 

on the unlicensed contractor. Moreover, most courts refuse to allow the 

unlicensed contractor to recover on the illegal contract, or in quasi-
33 34 

contract. However, there are only two states, other than CaJ.i.fornia, that 

have specific statutes denying recovery to an unlicensed contractor. 

There is no record showing the origin of the legislation. 
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SPECIFIC ISSUE INVOLVED I,N STtJIlY 

The purpose ~ this study is to determine whether Section 7031 of the 

Business and Professions Code should be further revised or repealed. The 

problem involved in this study varies greatly from the type of investigations 

generally made to determine the desirability and effectiveness of a statute. 

For the most part, the issue raised by Section 7031 is whether there is 

unjust enrichment when recO'l'ery is denied. Specifically the issues are 

whether it is fair to impose a complete forfeiture on one violating the 

license law and whether such a harsh sanction is necessary for the enforcement 

of the applicable license statutes. 

PURPOSE OF SEmION 7031 

The primary purpose of the statute under study is to assure the 
35 

protection and safety of the public. Specifically, it was adopted to protect 

the public from incompetent or untrUlltwor'tl:l\Y contractors. The Contractor's 

state License Board is of the opinion that Section 7031 "is actually the 

teeth in the contractor's license law in that it acts as a deterrent to 

violations of a crimjnal nature and therefore places this agency in a better 
36 

position to regulate the industry pursuant to the statutes. n 

RECOVERY ON ILLl!XW. CONl'RAOl'S 

Section 7031 is, for the most part, expressive ~ the law followed in 

the United states even in the absence of a specific statute. Under this 

prevailing rule the unlicensed contractor, along with other unlicensed persons, 

is denied recovery on the contract, as well as iD. quasi-contract.37 There-

fore, generally speaking, Section 7031 does not drastically chenge the law 

that would be followed in the absence of it. 
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The California. courts ha:ve indicated in numerous cases that an agreement 

entered into by an unlicensed contractor is illegal. However, there 18 doubt 

in this state about the degree of illegality. At times the courts speak of 
38 

the contract being illegal and void while at other times it is said to be 
39 

merely ~ prohibitum. But irrespective of whether the agreement is ~ 

~ !! or ~ prohibitum Section 7031 provides that there is to be no 

recovery by an unlicensed contractor. Consequently, the problem 01' recovery 

by an unlicensed person in California. does not pose the dti'f'iculties 

encountered in other states. For example, it is not necessary to determine 
40 

whether the California license lmTS are regulatory or revenue-raising. Nor 

is there any quest-ion about recovery for an occasional or isolated act in 
41 

this state. Likewise the statute eliminates the d1:f'1'iculty of determining 

recovery where the contractor vas licensed for part of the time that he was 

performing. 

Another dif'f'erence between the law applied in other states and the 

provisions of Section 7031 is that elsewhere the courts weight the equities 
42 

and often aJ.J.ow quasi-contractual recovery in order to avoid forfeiture. 

This is not always possible under the California statute. 

APPLICATION OF SEC'l'ION 7031 

Section 7031 provides that no person J1J1J:I bring an action to c~ect for 

the performance of an act for which a license is required unless he aJ.J.eges 

and proves that he was a duq licensed contractor at aJ.J. times during the 

perfOl'lllllnce of the contract. Under this prOVision re:Liei' has been denied 
43 

in suits brought on the contract by an unlicensed contractor. Likewise, it 

has been held that suit could. not be IJIaintained by an assignee of a note 
44 

given an unlicensed contractor in p~. Nor can there be recovery by an 
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45 
unlicensed contractor in quasi-contract. The statute also has the effect 

lKi 
of preventing the foreclosure of a: mechanic's lien. Moreover, it is settled. 

that Section 7031 is a bar to the enforcement of an arbitration award sought 
47 

by an unlicensed person. 

The denial of compensation under Section 7031 has led. to SOllIe seel!11Dgly 

inequitable situations. Among the more drastic ones are the following: 

(1) Even though an unlicensed contractor cam;pletaly performs his side 
48 

of a contract and has received no p$\Yment, he is denied. recovery. 

(2) A partnership has been denied the entire contract price for its 

full performance because of the failure to obtain a partnership license, even 
49 

though one of the partners was apparently a qualified contractor. 

(3) A contractor whose license was suspended during performance for 

failure to notify the board within the proper tiJne of the disassociation of 

the managing employee, as required by Section 7068 of the Business and 

Professions Code, vas denied recovery even though his license vas thereafter 
50 

renewed. The unfair circumstances arising out of the last case prompted the 
51 

1957 amendment to the statute under study. As noted previOUSly, the amendment 

extends the time for giving notice where the lIlIIIl8ging employee ceases employment. 

There are other situations that are apt to arise in which relief could 

not be had because of the requirements of Section 703l. The resulting for

feitures would appear to be a hiSh peualty to impose upon the contractor. 

The following are examples: 

(1) Suppose that a contractor mistakenly believes that he has cam;plied 

with the licensing requirements. Assume that upon learning of his m:lstake 

just after he started work under a contract, he cam;plies with the statutory 

provisions. Under Section 7031 there could be no recovery for the work 
52 

performed before the license was obtained nor for that done afterwards. 

-8-
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(2) A contractor vhose license is suspended or expires after he has 

substantially performed his contractual obligations would go vithout relief 

because of Section 1031. 

(3) The right to sue is also abrogated where tvo licensed individuals 

do work as a eontractor without taking out a partnership lieense.52a 

(4) SUppose a lieensed eontractor agrees to construct a bu1.lding. When 

the building is nearly eoraplete his license is revoked, suapen/led or expires. 

There could be no recr:nery for the work done before or after this time. 

Assume that the contractor OODsults with the other party and by mutual 

agreement the work is eontinued. Under Section 1031 the contractor could 
53 

not maintain an action. 

(5) If an innocent owner contraets with an unlicensed contractor for 

the construction of a structure, the owner eould apparently sue the contractor 

for improper peri'Ol'lIWlce even though the contractor could not maintain an 
54 

action for compensation. However in such a case the contractor could set 
off the value of his services. 54a 

JUDICIAL AMELIORATION OF SECTION 1031 

Total or partial forfeiture results from precluding an unlicensed 

contractor from bri ng1 ng an action. It is weU-known that courts abhor 

forfeitures and they are astute to discover grounds for aVOiding them 

whenever possible. The language of Section 7031 leaves the impression that 

there is little room for exceptions. However, the California courts have 

avoided forfeiture in a large nl.llliber of cases. In fact, there are more 

reported cases in which the statute has been circumvented than there are 

denying recovery. The courts have employed a number of devices to avoid 

forfeiture by the contractor and the corresponding windfall that would go to 

C the other party. 
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c The most frequently used technique for preventing forfeiture under 

Section 703l. is to find that the Person vas an empJ.oyee, or supervisor, and 
55 

not a contractor. The distinction between these two categories is not at 

al.l. cl.ear-cut. In fact, there appears to be no apparent difference, practiCally 

speaking. As would be expected, a large number or factors have been discussed 

by the courts in deciding the issue such as: method or ccqensation, 

responsibility to subcontractors and material. men, right of supervision and 

whether the :party was in the independent business of contracting. However, 

there is one fact that appears to infl.uence the courts in these cases more 

than any other. This Significant issue is whether the party hel.d himse.l:f out 

as being a l.1censed contractor. If he did not I he is al.l.owed to recover. 

This is a most tenuous basis upon Which to determine whether there should be 

a forfeiture under Section 7031. But the result is not entirely irreconcllabl.e 

C if one pauses to consider the :pe!l&l.ty that woul.d be infl.1cted by fjnding the 

c 

:party to be a contractor. At the same time the :parties in these cases appear 

to be contractors under Section 7026. 

In other cases the courts have found that there was merel.y a sal.e or an 

agreement to :provide material.s a.'1d services rather than agreement to perform 
56 57 

a job on a contract basis. Sal.es are not covered by the l.icense :lavs. I am 

unaNe to find any basis upon which to Justify the results in this group of 

cases. There is no difference between an agreement to perform a job for a 

contract price and one to furnish l.abor and goods for a specified sum. The 

cases impress me as being in disregard of the contractor-l.1censing statutes. 

Al.though the facts indicate a clear viol.ation of the l.1cense statutes, 

there are several. cases in which it has been found that there coul.d be 
58 

recovery because there was substantial. compJ.iance with the statutes. In 
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Citizens state Banlt v. Gentry, the contractor's license expired whUe the 

C work was in progress, but was renewed in the name ot a corporation privately 

c 

c 

owned by the contractor and bearing his name. It was held that the action 

was not barred in that there bail been substantial cOJqpl.iance with the 

licensing statutes. The same result was reached in Gatti v. H1gh.land Park 
60 - - -

:Builders, where licensed contractors conducted a partnership and taUed to 

secure a partnership ~icense. A contractor was also permitted to recover on 
61 

the basis ot substantial cOll\Pliance in ~ v. ~ even though he was not 

properly licensed to do contracting work. In each ot the casel mentioned 

it was emphasized that it would be inequitable to deny recovery. Perhaps 

this might be BO. However, in each ot the cases the decision was contrary 

to the clear and positive language of the statutes. There can be no 

substa.>1tial compliance with a clearly worded statute. The requirements are 
62 

either met. or else are not complied with. The reasoning employed in these 

cases would appear to be equally applicable in every instance where a person 

acting in good faith, or innocently. bas tailed to cOll\Ply with the existing 

statutes. These cases indicate that the courts are reluctant to :lIupose the 

barsh penalty 1D\POsed 1.Dlder Section 7031. A;part trOlll this, there is no basis 

upon which the eases can be reconcUed. 

In several cases it bas been held that the statute does not bar a suit 
63 

by an unlicensed subcontractor against an unlicensed general contractor. The 

reason assigned tor this is that the statute was designed tor the protection 

and safety at the public and that purpose is not inVolved in such an action. 

S1milar reasoning was used to permit one partner ot an unlicensed partnership 
64 

tirm to sue the other tor an accounting. Lastly, there are two cases in which 

the unlicensed contractor was the defendant rather than the plaintiff. It was 

held in both cases that Section 7031 did not apply in such a Situation. The 

plaintiff was not permitted to recover back money paid to the contractor in 
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c Comet Theatre Enterprises v. Carlwright.
65 

In Marshall v. Von Z1.IIINaJ.t,66 the 

contractor was allowed to set off the value of his services when sued by the 

owner for defective performance. However, there is no justification in the 

license statutes for these decisions. 

COMMENT ON SECTIOB 7031 

The writer is well aware of the need for adequate license laws. At the 

same time he appreciates the necessity of having adequate sanctions to impose 

on those failing to comply with such legislation. However, it is not believed 

that there is need for so drastiC a penalty as that prescribed by Section 1031. 

It is therefore recommended that Section 1031 be revised. 67 The reasons for 

this conclusion are set out belOW. 

(1) Any time that the cases in which exceptions to a rule are applied 

exceed those in which the rule is applied there is a grave question of the 

C desirability and effectiveness of the law. As noted previously, the California 

courts have construed and applied Section 1031 in such a way that the policy 

underlying the statute has been greatly undermined. Avoidance of the for-

feiture prescribed by the enactment on a broad scale clearly indicates that 

the courts regard the provision as too harSh. Each exception that is made 

denotes that the statute is opposed to justice and public policy. 

The recent addition to the statute by the 1957 Legislature likewise 

indicates that it is unreasonable. 68 It can be fairly assumed that this 

amendment is but a beginning of a series of stat~tory changes that might be 

made from time to time when inequitable situations arise. 

(2) On numerous occasions it has been stated that Section 7031 is for the 

protection of the public. There is a question whether the imposition of such a 

severe penalty is needed to protect the public. There are several other safe

e guards which should be adequate: 
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a. By the code, contracting without a license is a criminal 
69 

offense for which sanctions can be imposed. It would 

appear from the published statistics that too little use 

is being made of the criminal section of the contractors' 
70 

law. If there were more prosecutions, unlicensed people 

would be deterred from violating the law. 

b. Under the possible modifiaations of Section 7031 dis-

cussed later, the penalty which would result would no 

doubt be sufficient to deter violations of the license 

law without the more severe forfeiture presently called 

for being imposed. Even if our present statute were 

repealed, unlicensed persons would often be denied 

relief by the California courts in accordance with the 

general rules that prevail elsewhere. 70a 

c. The owner has his contract and tort remedies that he can 

~loy in the event of nonperformance. Irrespective of 

whether the contractor is licensed, he is subject to contract 

or tort cross-cla~.for defective performances. However, 

it should be noted that there is Judicial doubt as to the 

sufficiency of remedies under the general law for 
71 

incompetency and breach of contract. 

d. Moreover, the owner enjoys protection under the municipal. 

building codes. Under these laws permits are necessary, 

plans must be approved and various inspections are required. 

(3) The penalty imposed on the unlicensed contractor by Section 7031 

does not accrue to the benefit of the public, but to the owner. 

-13-



Ordinarily, a penalty which is assessed against one goes to the government 

C and thus the pub~ic is thereby benefited. Since the license statutes are 

for the protection of the public, and not individuals, one would expect any 

c 

c 

penalty for violation thereof to go to the State. But such is not true under 

Section 7031. It is the individual rather than the public that is benefited. 

A public statute imposes a complete forfeiture which in effect is given an 

individual, yet it is the public that is supposedly being protected. 

(4) In effect, the statute results in unjust enrichment of the person 

with whom the contractor deals. Section 7031 takes property f'rom one class 

of persons and gratuitously bestows it on another without hope of redress. 

The unlicensed contractor may do his work as well as the licensed one. In 

such a case the owner has no cause for cOll!PlB1nt. But in the event that the 

recipient decides to avoid his obligation, the unlicensed person is left 

Without a remedy. Therefore, the person failing to abide by the licensing 

requirements performs work at his own risk. He relies for performance upon 

the good faith of the other party. The contractor's noncompliance seems 

almost harmless and the real defrauder appears to be the owner who is 

enriching himself at the expense of the unlicensed contractor. While 

certainly justice requires a penalty to fit the offense, the enforcement of 

a license statute should not require a large forfeiture that can ~ benefit 

a repudiating owner. Therefore, the issue is whether it is sounder policy 

to declare a disproportionate forfeiture to aid in the enforcement of the 

license laws or whether it is better to permit some sort of recovery in order 

to avoid enrichment by a repudiating owner. 

(5) If there is to be a rule of forfeiture for failure to have a. 

license, it might be better to leave the matter to the courts to decide on 
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a case to case bac·ta. It is the general rule in the United. states that a 

party to an illegF~ contract cannOt recover thereon if he is !~ pari 
72 

delicto. As has ueen pOinted out, under this ruJ e relief is denied by the 

courts on a contr~ct made in violation of a licensing statute; thus, Section 

7031 is to some extent expressive of the general law on the topic.72a loIhUe 

recognizing the duty to deny recovery in order to aid in the enforcement of 

the licensing laws, the courts are at the same time reluctant to iIIl;pose a 

forfeiture. Conse'l.uently, the courts have developed numerous exceptions to 

the cOlJllllOn law rule that there can be no recovery on an illegal contract. 

Under these exceptions equitable results not possible under a specific statute 

like Section 7031 can be reached. It is true that the California courts have 

made numerous exceptions to the application of the California no-action 

statute. However, there are instances in which recovery is allowed e1sewhere 

which is not possible in the face of Section 7031. While courts will not 

generally allow recovery on an illegal contract, they nonetheless otten will 
73 

allow quasi-contractual recovery. The conflict between the inequities 

involved in denying an unlicensed contractor of a just fee under a contract 

after f'u11 and satisfactory performance for failure to obtain a license, and 

the need for a firm license law to protect the often UIlWal'Y public has 

frequently made fully rational results difficult to reach. Even though it 
l 

is difficult to sa;y just when re1.ief is availabl.e under the common law rule, 

the general conditions governing such relief are stated as follows: 

Among the factors which are or I!l8¥ be of iIIl;portance in determining 
whether restitution will be granted are the following: (1.) whether 
the cOlDI'Jainant's conduct 1nvo1.ved serious moral turpitude; (2) the 
c1.oseness of' the wrongful conduct to the transaction; (3) whether 
the ccmpl.ainant was in a su;perior or subservient pOSition to the 
recipient; (4) how great a forfeiture would ensue fram a failure 
to give relief; (5) whether a denial of relief would tend to 
discourage similar illegal transactions. 74 
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But this relief would not be avaUable in C8lifornia. Thus, if a 

licensed contractor begins work on a structure and innocently permits his 

license to expire during performance there could be no recovery by virtue 

of Section 7031. Some courts would no doubt e.llow quasi-contractual recovery 
75 

under such circumstances. 
76 

The unfairness im"olved in Shields v. Shoatf is in pOint. It will be 

recalled that in this case the licensee I s license was automatically suspended 

during the perfOl'lllBllce of a contract because he innocently failed to give 
77 

proper notice of the departure of his managing employee. Since Section 7031 

provides for forfeiture wilen the contractor is not licensed throughout 

perfOl'lllBllce, the court denied recovery •. In the absence of the California 

statute the court probably would have e.llowed recovery in quasi-contract. 

Yet this was not possible because of the broad :mandate of Section 7031. A 

lesislative amendment was necessary to prevent subsequent inequitiea along 
78 

these lines. 

Another example in which recovery is sometimes given ia where a peraon 
79 

performs an iaolated or single act. Often it is here stated that since he 

is not carrying on busineSS, relief ia to be given. Yet denial of recovery 

for an isolated act is specifically covered in the C8lifornia statute. 

Should "he question of forfeiture be decided by the courts, in the 

light of the moral turpitude of the parties, innocence of the parties, 

public harm involved, severity of the forfeiture that would result from a 

denial of relief, etc.? Or else should new legislation be enacted? 

(6) It is doubtful wbether Section 7031 aids substantially in tbe 

enforcement of the contractor licensing laws. One can reasonably suspect 

that those who are harmed most by denying relief to unlicensed persons are the 
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poor, innocent, well-meaning artisans, 'Who are seeking a means of livelihood. 

In fact, the Contractor's State License Board has stated that "the violators 

are mainly newcomers to the State and those who hope to make extra money by 

80 
entering into ccontractor's contracts as a profitable side line." 

undoubtedly, the Legislature was aware that these people are the most frequent 
81 

violators. 

Would such people be encouraged to violate the license laws if the no-

action statute were modified? The writer doubts if the number of violations 

would increase even though the State Contractor's License Board regards 

Section 7031 as " ••• the teeth in the contractor's license law in that it 

acts as a deterrent to violations of a criminal nature and therefore Places 

this agency in a better position to regulate the industry pursuant to the 

81a 
statutes." M:>reover, it should be noted that the contracting work per-

formed by such people does not usually involve any particular skills. There-

fore, this raises the propriety of our licensing scheme. This is not to say 

that our license statutes are unsound, however, there is an indication that 

the courts are not disposed towards applying the license statutes to persons 

who perform occasional work that does not involve any particular skill.82 

Assuming the validity of this point it seems that the wrongdoer in such a 

transaction is the owner who never has any intention to payor who uses 

Section 7031 to avoid payment. As between the owner and the unlicensed 

contractor here, which one deserves conSideration? 

. (7) Licenses are required for engaging in various and numerous activi-

ties. However, in only a few instances do we find specific statutes stating 

there can be no recovery without a license. If most of the licensing 

statutes can be enforced without the aid of a no-action statute, 'Why should 
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C> 
not the same be true with the cOntractor provisions? 

(8) The writer agrees that a party who is 1!:! pari delicto should not be 

permitted to recover for labor or services rendered under a contract that 

involves a serious degree of illegality or moral turpitude. Thus, a physi-

cian who practices without a license may probably endanger the health of the 

people. Likewise, the morals of society would be endangered if prostitution 

or illegal cohabitation agreements were enforced. In these instances, the 

extent of illegality i8 serious. Such is not true where one violates the 

contractor-license laws. The degree of illegality here is slight. While a 

person should not be encouraged to violate license laws, a complete for-

feiture does not appear to be called for when the degree of harm or illegal-

ity is not great. At e:tlY rate, this is a matter that should be dependent upon 

the particular facts of a given transaction. 

POSSIBLE SOLUTIONS 

PreviOUSly, I stated that Section 7031 should be modified. The reasons 

for this recOlllDend.ation have been set forth on the preceding pages. Assuming 

that a change is deSirable, what are the alternatives? 

(1) One alternative is to repeal Section 7031 and thereby leave the 

question of recovery to the courts. This would mean that relief would be 

granted in some cases and refused in others, depending on the various factors 

involved.83 Thus, the courts could conSider the merits of each particular 

case and. avoid unreasonable forfeitures. Moreover, relief could be limited 

to the deserving against whom the public needs no protection. As already 

mentioned, relief, however, would often be denied in accordance with the 

84 
general principles covering illegal contracts. Since there are only 2 

states85 other than California that have statutes similar to Section 7031, its 
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repeal would place unlicensed contractors in the same position in California 

that they are in in other states. MOreover, the unlicensed contractor would 

be placed in the same position as most other unltcensed persons in California. 

(2) A second alternative is the adoption of a statute providing for 

some measure of quast-contractual recovery. There are two possibilities 

here: 

a. Section 7031 could be modified so as to allow quasi-contractual 

recovery for unlicensed contractors. I am not aware of any such 

statute having been adopted by any state. However, in those 

states that do not have forfeiture statutes recovery is often 

given on the basiS of the general restitution principles. Relief 

in these states is no doubt more restricted than it would be 

under a statute specifically authorizing relief in quaSi-contract. 

A possible statute could be worded as follows: 

No person engaged in the business or act,ing in the capacity 
of a contractor may recover more than the reasonable value 
of the services and goods furnished in connection with the 
performance of any act or contract for which a license is 
required by this Chapter, without alleging and proving 
that he was a duly licensed contractor at all times during 
the performance of such act or contract. 

b. A second type of quaSi-contractual recovery could be provided for. 

Rather than giving quast-contractual recovery for services and 

goods fUrnished, the unlicensed contractor could be awarded compen-

sation for the goods provided, but no~ for the servtces rendered. 

It should be noted that the question of recovery under such a 

statute would vary drastically according to the type of work per-

formed. Thus, if the contract called for the construction of a 

house and the contractor were to furnish the materials, he would 

recover anywhere from 25~ to ~ of the value or cost. On the 
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other hand, if only services were to be performed, such as 

under an excavating contract, the contractor would be entitled 

to little, if anything. However, such a statute would partially 

prevent unjust enriChment and at the same time would subject the 

contractor to a forfeiture for his failure to comply with the 

license laws. To my knowledge there is no statute maJd.ng this 

distinction in the United States. However, this is a distinc-

tion that is made by the Restatement of Restitution in certain 
86 

situations. Below is a possible statute which reflects the 

pOints made above: 

No person ense,ged in the business or acting in the 
capacity of a contractor may recover more than the 
cost or market value, whichever is less, of goods 
furnished in connection with the performance of any 
act or contract for which a license is required by 
this Chapter, without alleging and proving that he 
was a duly licensed contractor at all times during 
the performance of such act or contract. 

(3) Section 7031 could be modified in yet another way. A statute which 

provides for a penalty of a fixed percentage of the contract price could be 

enacted. This solution has been infomally suggested by several people. Such 

a statute would go far towards eliminating the total windfall which the owner 

presently gets and at the same time the penalty involved would deter viola-

tions of the applicable license law. Again, however, I do not know of the 

existence of such a statute or of one similar to it. Therefore, the only 

authOrity for this scheme of legislation is the buggestions made by interested 

persons. 

ASSuming the desirability of this propoSition, what percentage of forfeiture 

should be provided? This is a matter on which differences of opinion can 

reasonably exist. Ten percent would perhaps be too small and thus would be of 

slight, if any, deterrent value. On the other hand, the imposition of a larger 
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penalty would result in a great windfall to the owner. Forfeiture of 20~ 

of the contract price, or value, seems a more satisfactory figure. Below is 

a proposed statute along these lines: 

No person engaged in the buSiness or actiD8 in the 
capacity of a contractor may recover more than eighty 
(80) percent of the contract price, or value in the 
event of no agreement on compensation, for the per
formance of ~ act or contract for which a license 
is required by this Chapter, without alleging and 
proving that he was a duly licensed contractor at all 
times during the performance of such act or contract. 

RECOMMFlIDATIONS 

I strongly recommend. the modification of Section 7031. The penalty 

provided thereunder is too severe as discussed previOUSly. 

A legislative solution is preferred to a judicial one. If the issue is 

left to the courts, it will take a long time for a scheme of recovery to be 

worked out. Moreover, Since there are so many factors and intangibles 

involved in this type of problem, there 'WOUld be a great degree of uncertainty. 

And. lastly, since the license laws are of legislative Origin, the rights of 

a party who violates them should be determined by the Legislature. 

There is no authority for either of the proposed modifications mentioned 

above. Thus, we are not able to benefit from the experience of others. 

Therefore, the choice between the three remaining alternatives is a difficult 

one to make. I recommend. a statute which 'WOUld lilllit the unlicensed con-

tractor's recovery to 8f:Y1, of the agreed price, or of tbe value of the work. 

Care DJ.lst be taken so as not to reward the contractor who fails to comply 

with the licensing laws. A statute giviD8 quaSi-contractual recovery for 

goods and services lIOUld tend to favor und.uly the unlicensed party. Such 

generous treatment would perhaps encourage violation of the applicable laws. 

While justice would appear to require some recovery so as to prevent forfeiture, 
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c the proposal that the contractor's right be limited to the market value or 

cost of goods or material.s furnished is perhaps too barsh. As mentioned 

above, there would be no recovery for certain work, and only a small 

recovery (percentage wise) for other types under such a statute. A statute 

authorizing recovery of 8,* of the agreed price would prevent the windfall 

or unjust enrichment which now occurs under Section 7031. At the same time 

the penalty of 2tY1> would probably be severe enough to deter violations of 

the California licensing laws. 

Would the suggested modification place unlicensed contractors in a 

better position than other unlicensed persons such as lawyers, doctors, 

etc.? The answer is obviously yes, however the situation would not be as 

drastic as it might first appear. The agreed price under a construction 

or repair contract is usually much greater than it is in other contracts 

C made by unlicensed people. Hence the degree of forfeiture is greater 

under an agreement made by an unlicensed contractor. Moreover the 

c 

degree of illegaJ.ity is not nearly as great where work is perfo:nned by an 

unlicensed contractor as it is where services are rendered by an unlicensed 

87 
lawyer or doctor. In addition the publiC is protected against incom-

petent contractors by the local. building codes which require permits, 

inspections, etc. There is no Similar protection against incompetent and 

fraudulent doctors, lawyers, accountants, etc. And lastly, as previously 

noted, little if any speCial. skill is required for ma.ny construction 

contracts. This cannot be said of the work or services rendered by other 

people 'Who are required to be licensed. 
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