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Memorandum 65-20
Subject: Stuwdy No, 51 - Right to Suppori after Ex Parte Divorece
You will recelve with this memorandum a copy of the study prepared by
Professor Horowitz of the U,S8,C. Law School. You will note that the gtudy
was written In 195G prior to the decilsion of the Californis Supreme Court

in Budson v. Hudson, 52 Cal.2d 735 (1959). Attached to this memorandum as

an exhibit is the Uniform Civil Liability for Support Act (Civil Code
§§ 2h1-254),
By way of background, Dimon v. Dimon, 40 Cal.2d 516 (1953), prompted

the Commisgion's consideration of this subject. That case involved e wife
who obiained a Connecticut divorce based on constructive service. §She then

filed an action in California against her former husband to obiain past and

future alimony for herself and past and future support for the children. Neither

party was a resident of this state. The California Supreme Court held that the
wife could not obtain alimony. It held that a wife's right to recover
alimony or support for herself is limited to the period when the parties are
busband and wife. The Connecticut diveorce, therefore, terminated her right

1o bring an action for alimony or support. Justice Traynor wrote a lengthy
dissent that spells out in some detail his views conecerning divisible divorce.

In Hudeon v, Hudson, 52 Cal.2d 735 (1959}, the court was concerned with

a California wife whose husband left the state to procure an Idsho divorce,
The California wife filed her divorce action in Californis and served the
defendant personally in Idaho. Shortly thereafter, the husband filed his
action for divorce in Idaho and the wife was personally served in California.
The wife did not appear in the Idshe proceeding, and the Idaho diveorce was

granted prior tc the termination of the California proceeding. Thereafber the
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California court ordered the defendant husband to pay temporary alimony and
related costs, whereupon the defendant husband appealed on- the ground that
the Dimon decision made such action on the part of the trial court erroneous.
The Supreme Cowrt, in an ocpindon by Justice Traynor, affirmed the order and

averruled the decision in Dimon v, Dimon. Although much of the opinion in

the Hudson case is dicta, the following principles seem to emerge as existing
California law: (1) An ex parte divorce does not necessarily terminate the
right to support arising out of the marriage, (2) Therefore, 2 fortiori,

an ex parte divorce does not necessarily terminate the right to support fermerly
established and defined by a valid separate maintenance decree, and that right
continues until medified or terminated in appropriste proceedings, (3) A
valid ex parte divorce must be given full faith and credit enly to the extent
that it teminaﬁes the marriage relationship. (4} A wife's action for

support can be maintained in some action other than a diverce action, Divoree
and separate maintenance amctions provide an occasion for the court's granting
support, but the 1aws authorizing support orders in such actigns do not preclude
a court from granting support in other eages, (5) Because Dimon is everrwled,
it spparently makes no difference whether the obligee gpouse was the plaintiff
or the defendant in the ex parte divoree action. (6) Neither spouse need be
a regident of California either at the time of the divorce or at the time of
the later support action. (7) Justice Traynor®s dissent in the Dimon case
suggests that the former wife cannot maintain an action in Californis for
support following an ex parte divorce if a similar action could not be
maintained in the courts of the state where she was domiciled at the time of
the ex parte decree. Thus, the right to suppc-r_t is determined by the domieil
of the obligee spouse at the time of the decree, This is probably existing

California law in view of the fact that the Dimon case was overruled in Hudson.
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Although Hudson v. Hudson seems to have resolved most of the problems

in this area, there appear to be a few left that the Commission might consider.
(1) Is any statute necessary to provide the form of action to recover support

alone? In Hudson v. Hudson, the action was a divorce action already

commenced, and hence no problem existed. The Dimon case involved an action

for support. Language in the Hudson case indicates that the court can enter-
tain & general equity action for support. It is possible that the Uniform
Civil Liability for Support Act has resolved this problem, The Civil
Liability for Support Act was added to the Civil Code in 1955. It provides,

in Section 242, that a man must support his wifej and it provides, 1in Section
243, that every woman must support her husband when he is in need, Section 2Lk
provides that an obligor present or resident in this state has the duty of
support specified in the act regaerdless of the presence or residence of the

obligee, The Act provides that the superior court has jurdsdiction of acticns
brovght vnder the aet, that the court may retein jurisa@iction to medify or
vacate orders of support made under the act, and that the obligee may enforce
his right of support against the obligor in such sctions.

Thus, this act provides for an action to recover support independent of
of the divorce and separate maintenance actions, Apparently, then, an action
for support can be maintained under the Civil Lisbility for Support Act
without proving grounds for divorce as is necessary under the divorce and
separate maintenance sections of the Civil Code, The ratiocnale of Hudson v,

Hudson that the court granting an ex parte divorce does not have the power to

terminate an obligor's duty arising under the act would tend to indicate thai
an action can be brought under the act even though the marriage is terminated
by an ex parte divorce. Should any provisions be added to the act to make

this clear?




{2) What ebout defenses? The only defense referred to in the Civil
Liability for Support Act 4s abandomment; and this is not a defense if the
abandonment was caused by the obligor's misconduct, In a divorce or separé.te
maintenance action, the obligor could cross complain for divorce and if he
were successful both in opposing the complaint and in establishing his ercss-
complaint the court would be without power to order him to support the other
spouse. Hager v, Hager, 199 Cal. App.2d 259 {1962).

In his Dimon dissent, Justice Traynor opined that the obligor spouse
could contest the merite of the divorce in the later support action. Thus,
he could assert any defense that would have been available to hin in the divorce
action. This would not smount to a collateral attack on the divorce, for the
divorce would conclusively establish the termination of the marriage, It
would merely be & defense to the claim for continuing support. The opinion
does not indiecate the jurisdiction whose laws would he used for defensive
purposas, but apparently the law of the jurisdiction granting the divorce is
te be used. _

Should some statutory provision for defenses he made in a,dd:lfion to the
defense of abandorment?

(3) Should the obligor be provided with a means for terminating his
cbligation to support after an ex parte divorce? As previously mentisned,
if a husband sues a wife for divorce and the divorce is granted, the court is
without power to order the husband tec support the wife, of course, if she
cross complains and a divorce is awarded to both parties, then the court can
order support, But at least during the marriage the huskand has the power
to bring an action to terminate his obligation to suppert. After an ex parte

divorce, should an cbliger have the right to bring some sort of action to
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terminate any future obligation to support? What should be bhe grounds for
relief in such an action?

We suggest that an obligor be permitted to bring an action to establish
that he has a valid defense to any asserted support right.

(4} The Uniform Reciprocal Enforcement of Support Act provides in Code
of Civil Procedurs Section 1670:

Duties of support enforceable under this title are those

imposed or imposable under the laws of any state where the

alleged obligor was present during the pericd for which support

is sought or where the obligee was present when the failure to

support commenced, at the election of the obliges.
You will recall that Justice Traynor's dissent in the Dimon case suggests that
the proper law to apply after an ex parte divorce is the law of the obligee's
demicil at the time of the divorce. It is true that there is no holding based
on this suggestion in the Dimon dissent; but should any attempt be made to
qualify the rule declared in the reciprocal act in cases where an ex parte
divorce has been granted, There is an apparent conflict between Justice
Traynor's dictum and Section 1670, Under the reciprocal act, an obligor's
duty to support may be found in California law even though the law of the
obligeefs domicil does not grant a right of support. Thus, the cbligee's
support right may depend on whether the cobligee elects to remain out of
state and proceed under the reciprocal act or to enter the state and proceed
directly ageinst the obligor.

Should the inconsistency be resclved? Should Justice Traynor's dictum
oh the choice of law question be codified?

(5} An open question is whether an obligee spouse may split her cause

of action by obtaining an ex parte divorce (thus leaving support questions




undetermined) even though personal service on the other spouse might hawve

been possible, Should any statutory solution to this problem be proposed?
We suggest that if the obligor spouse is given the right to bring an

action to terminate his support duty, the problem, if any, in this area

disappears.

Respectiully submitted,

Joseph B, Harvey
Asgistant Executive Secretary




Memo. 65420
EXHBIT I

TITLE {II

Uniform Cfvill Liability For Bapport Ast
, [Added by Stets, 1906, ch. 885, § 1.) o
. Formsr Titls IIT, entitled “Guardian and Ward,* conaleting of §j 280-268,
sancted 1872; Repesalsd by Stats. 1031, p. 637,

D i | ) id
of man to wu wile, ste,
Dug of worzan “P‘l:;‘m :ﬁibd, ]ot.e.!

Duty of obligor present or resideat in 1

Jurisdiction of suparior court.} ‘ : -
Facta to be conmdersd in delermining amoent dne for sappert)
Modifleation or vacation of erder of upportn.l N

Enforeement of oliliges’s right of support: Right of connty.]

A 1
: Huaband and wife as witnessss: Disolosure of commaunl
extiona between :
Cumalative rights.]
Effect of paztial invalidity.]
Inu?maziun and eonstrustion.]
Citation of net.]

§5 236-240. ' [Repesaled by Stats, 1931, p. 687.)
Bea Prob. C. §§ 1400, 1401, * :

?2&1. [Definitions.] As used in this title:
a) “State” inclndes any state, tervitory or possession of the
- United States, the Distriet of Columbia and the Commonwealth
of (g?“%b?imé* wing a duty of support.
“Obligor” means any person owing & duty of su

(c]'e;Obligae" mesns any person to whom a duty of aupport

owed,

{d) “Child” means a son or daughter under the age of 21
yoars and a son or daughter of whatever age who is ineapasitated
from earning a living and without suffcient meana.

{e) “Parent” includes either a natural parent or an adoptive
parent, [Added by Stats. 1955, sh. 835, §1.]
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Tit3)  Crviv LiaBmary ror SuepoRr Acr § 248

Former § 241, snneted 1872; Repenlad by Btats. 192%, p. 687. Bee Prob. O.
1§ 2402, 1403, ,

§242. [Duty of man to support wife, atc.] Every man shall
smupport his wife, and his child; and his parent when in need.
The duty imposed by thia section shall be subject to the provi-

" sions of Seetionz 175, 195, and 208 of the Civil Code. {Added by
Stats, 1955, ch. 835; § 1.]

Former § 242 added by Stata, 1817, p. B4E5; Repealed by Stata, 1931, p. 687,
Bag Prob. (. § 1404,
Qriginal § 242, enncted 1872; Repanled by Stats. 1008, p. 728,

§243. [Duiy of womsn to support child, ete.] Every woman
shall apport her child; and her hushand and her parent when
in need. The duty imposed by this asction shall be subjeet to
the provisiops of Sections 176; 146, and 206 of the Civil Code.
{Added by Stats, 1955, ¢h. 833, §1.]

Former § 843, snacted 1873; Roperled by Stats, 1905, p. 728,

ob{nm [Duty of obligor present or resident in Btate] An
ipor present or resident in this Siate has the duty of support
a3 defined in this title regardless of the presence or residence of
the obligee. [Added by Stats. 1955, ch. 835, § 1]

Formor § 244, snactad 1872; Repealed py Stats. 1905, p, 726,

§245. [Juriadiction of superior court.] The superior court
shall heve jurisdiction of all actions brought under this title.
[Added by Stats. 1955, ch. 835, § 1.] _

Former § 245, enaciod 1872; Repealed by State. 1005, p. 728,

§248. [Pacts to be considered in delermining amount dus for
support.] When determining the amount due for support the
eourt shall consider all relevant factora including b?t not Ym- .
fted to: - '

(a) The standard of lHving and situation of the parties;

(b} The relative wealth and income of the parties;

(e} The ability of the abligor to earn;

{d) The ability of the ohligee to earn;

{a¢} The need of the obliges; ,

(I) The age of the parties; .

(g} The responsibility of the oblipor for the support of others.
[Added by Stats. 1055, eh. 835, § 1.]

Yormer § 248, enacted 1872; Eepexled by Btata 1931, p. 657. Bee Prob. 0.
1 1408-1403, : :

§247. [Modification or vacation of order of support.] The eourt
shall retsin jurisdietion to modify or vacate the order of support
where justice requires. [Added by Stats. 1955, ch. 835, § 1.} '

Former § 247, enacted 1872; Bepealed by Siata. 1908, p. 720.

. §248. [Enforocement of obliges's right of su : Right of .
owntz.! e obligee raay enforee his right of I:upg?ort ng:dtnst
the o and the county may proeceod on bebalf of the obligee



§249' . Pmsomt.m'nons .[Divl,Pt.‘l'

_ta enforee his right of support againat the obligor. Whenever
the ¢ounty furnishes support to an obligee, it hay the same right
as the obligee to whom the support was furnished, for the pur-
pogs of securing reimbursement and of obtaining continuing
support. The right of the county to reimbursement shall ba sub-

~ joet to any limitation otherwise imposed by the law of this State, .

Added by Stats, 1955, ch. 835, § 1.)
Pormer § 248, eaneted 1872; Rapenled by Stats, 1905, p, 720,

§240. [Appeals.] Appeals may be taken from orders and
judgmenta under this title as in other sivil actions. [Added by
Stats. 1955, ch. 835, §1.7 .

Former § 248, enacted 1872; Repealed by Stats, 1805, p. 728,

§250. [Bvidenoe: Husband and wife as witnessss: Digclosure
of communications between spouses.] Laws attaching a privilege
apaingt the disclosure of ecommunieations between husband and
wife are inapplicable under this title. Hushand and wife are com.
petent witnesses to testify to any relevant matter, ineluding mor-
riage and parentage. [Added by Stats. 1855, ch. 835. § 1.7
i f&;mar § 250 enacted 1872; Bepenled by Stats, 1931, p. 287, Hee Proh. Q.

§261. [Cumuliative rights.] The rights herein created are in
addition to and not in substitution for any other rights. [Added
" by Stats, 1955, eh. 835, §1.]

. ’lll'glamer } 251 ensistad 1872; Repeslad by Btats. }533, p. 687. Bes Prob. O
. £04 -

§262. [Effect of partial invalidity.] If any provision of this
title or the appiiention thereof to any person or circumstance is
heid invalid, such invalidity shell not afTeet other provisions or
applications of the title which can be given effect without the
invalid provision or application, and to this end the provisions
of this title are severable. {Added by Stats. 1955, ch, 835, §1.]
' !‘grmer § 252 anacted J872; Repezled by Stais. 1031, p. 887, Sse Prob. O,

1501 :

§253. [Intergretation and construction.] This title shall be
&0 interpreted and sonstrued ag to effectuate ita general purpose
to make uniform the law of those states which enact it. [Added
by Stats. 1955, ch. 835, §1.]

; E‘g;mer § 253 emactod 1872; Repealod by Stats, 1981, p. 687, Ses Prob. O.

§254. [Citation of act.] Thia title may be cited as the Uni
form Civil Liability for Support Aet. [Added by Stats. 1955,
ch. B35, §1.]

Former § 255 enncted 1872; Hepoaled by Etate. 1983, p. 087.

§fi§8?§5]5-258. [Repealed by State. 1905, p. 729; Siats. 1981,
p. 687,
Bee Prob, 0. §§ 1692, 1508,
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January 19, 1959

A STUDY TO DETERMINE WHETHER A FORMER
WIFE, DIVORCEP IN AN ACTICON IN WHICH
THE COURT DID NOT HAVE PERSCNAL
JURISDICTICN OVER BOTH PARTIES, SHOULD
BE PERMITTED TC MATNTATN AN ACTICN FCR

SUPFORT*

*This study was made aft the direction of the California Law
Revision Commission by Professor Harold W. Horowitz of the
School of Law, University of Southern (alifornia.
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A STﬁDY TO DETER-IMT "HTTHTR A4 FORMTR WIFE, DIVORCTD IN
AN ACTIQU II "MICH THT COURT DID WOT' HAVE PRRSONAL
JURISDICTIN OVER BOTH PARTIRS, SHOUID EE
PERMITTED TO HAINTAIN A ACTIQU FOR

SUPPORT ¥

This study discusses the question of what the California law should be
on the issue whether a former wife, divorced in an action in which the cowrt
did not have "persoral' jurisdictlon over both spouses, should be pemitted

to maintain an action against the former husband for support, 1

This prob-
lem arises after an "ex parte" divorce action brought by either spows e;
i.e.; a diwrce action in which the court had jurisdiction to grant the adi-
vorce because the plaintiff spouse was domiciled in the forum state, }_Jut in
which there was not "personal! jurisdiction over the defendant spouse, <
Several California decisions, particularly that o the supreme court in
Dimon v. Dimon,’ in 1953, have said that the existing Califomis statubes
do not permit the wife to recover suppert from the husband following such
an ex parte divorce., This principle of California law Is cntrary to tlat
in many statss.l’ Thie study will discuss the considerations which seem to
be relevant in answering the question whether legislat.iqn should be enacted
to change the result reached under the present statutes,” The study is
divided intc the follering parts:

I. General principles concerning alimony and support, and Jurdsdiction

in matrimonisl actions.




C II, Dimon v. Dimon--a critique,
ITI. Some special prcblems,

IV, Surmary of recommendations,

GENERAL PRINCIPLES CQHCERNING ALIMOWY /ND SUPPCRT, £ND
JURISDICTION IN LATRIMOMIAL ACTINS
Bufore discussing the problem with which this study is directly con-
cerned it will be helpful first to provide a general background discussion

of the statutory law of California relating to alimony and support and of the

constitutional bases of jurisdiction in matrimonial acticms.
The C:lifornia Civil Code provides for the awarding of maintenance and

support to a spouse in three situations:

(1) Separgte Maintenance~~Civil Code section’137—ihere the plaintif#
C spouse has a cause of-action for diverce, or the defendant spouse
deserts the plaintiff, or-the defendant spoude wilfully fails to
provide for the plaintiff, tle plaintiff may, without applying for
a divorce, maintain an action for "»nermanent support and mainte-
nance," "Sgch action shall be known as an action for separste main-
tenance.!

(2} Temporary Alimony--Civil Cede sections 137,2-137,3--"During the
pendency of any action for divorce or for separate maintenance” the
court may order the defendant spouse to pay sy amount that is ne-
cessary for the "suprort and maintenance! of the plaintiff, or for
the c%st of maintaining or defending the action and for attorney's
fees,

(3) Permanent Alimony~~Civil Code section 139--"In my interlocutory
or final decree of diverce or in aiy final judgment or dscree in
an action for separate maintenance, the court may compel the party
against whom the decrse or judgment is granted to mzke such suitakble
allowance for support and maintenance of the other party as the
court may deem Just, . , . having regard for the circumstances of
the partles ., . . "

The purpose of temporary alimony in a divorce action is to provide for the
éupport and maintenance of the spouse entitled thereto "umtil the decision

C. of the cawse on the merit.s."g An avard of temporary alimony is consequerntly
2




terminated by the interlocutory diverce decrss, Permanent alimony in a di—
vorce action is avarded at the conclusion of the trial after the court has
"full knowledge of the oondition,l abilities; and circumstances of the re-
spective parties, and mey then advisedly adjudge what is lawful and just to
esach of them , . . " 10 Permanent alimony can be granted only against the

party "rgainst wham" the decrese of divoree is granted, 11

The primary prob-
lem considered in this study is whether a California court should be permitted
to grant Eem:_anmt. alimony to an otherwise qualified spowse followlng an ex
parte divorce,

The background doctrine in cmnstitutional bases of jurisdietion in matri-
monial actions; relsvant in censidering the problem of permanent alimony after
divorés; is found in decisions of the United States Supreme Court; vhich set
forth the fellowing principles:

The marital "status," viewed for purposes of the vbresent discussion
solely from & "legal" standpoint, is made up of various legal relationships
between the spouses, Two sets of legal relationships, of the meny that make
up the marital st.atus; should be isclated and distinguished from each other:
(1) the incapacity of each of the spouses to marry enother person while the
other spouse is still 1iving; and (2) the reciprocal lesgal rights and duties
of maintenance end support between the spousss, "Ten a marriage is to be
dissolved it is necessary in ocur legal system that there be a valid judgment
of s court decresing the dissoclution. For a complete dissolution of the mari-
tal status it may be recessary that tlere be an adjudication of a number of

aspects of the status, considered as separate sets of legal rdlationships
between the spouses, Urder the due process clause of the Fourteenth Anendmen t
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to the United States Constitution a state court can render a walid judg:mnt;
affecting a person!s legal relationships with andther person; only if the
court had a valj.d "basis of Jurisdiction" ith respeect to the person affected ‘
by the judgment, If the plaintiff spouse in a divorce action is "domiciled®
in a state a couwrt in that state may constitutiomlly remder a valid judgment
adjudicating some, but not all, o the aspects of the legal relationships
between the plaintiff =nd defendant spouse, For exampla; domicils of the
plaintiff spouse in the state is a sufficient basis of jurisdiction for a
court in that state to render a valid judgment that the plaintiff spouse is
no longer ander an incapacity to marry ancthar person, Such a judgment must
be given full faith and ersdit by the courts o ancther state if the isme of

12 Tnis 15 the

capacity to marry anocther is raised in tha second state,
so—-called "cx parte" civores, |

Another aspect of the legal relationships betwsen the spouses vhich may
reaiire adjudication upon divorce is the right of the wife to support by the
husband following the diwvorce, Domicile of the plaintiff spouse--whether the
plaintiff is the wife or the husband—in the divorce forum is not of itself
a suf ficient basis of jurisdiction for the court to render a valid judgment
dealing with the c'lefendant spouse's duty to pay or right to recsive support
after the divorce.laIn order for a state court to have jurisdiction to render
a valid judgnent dealing with this aspect of the merital status it 1s neces-
sary that there be a basis of sop-called "perscnal' jurisdiction over the de-
fermdant spouse, This means that the defendant spouse must, generslly speaking,
either have been persomally served within the divorce forum; or himself be

domiciled in the divorce forum, or make a "general appearance" in the divorce
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action. 14 Unless such a basis of Jurisdiction exists any portion of the
Judment of the court that purports to deal with the defendant spouse's duty
to pay or right to receive support is invalid, and is not entitled to; and
cannct be glven, ef fect by a couwrt of ancther state,

In most divorce actions the court has a basis of "perscal® jurisdietion
over the defendant spouse and 1is, therefore; able to render a valid jJudgment
affecting all aspects of all of the legal relationships between the spouses;
including ths question of the wife'!s right to permanent alimony., In such a
case the court's disposition of the permanent alimony issue is res judicata;
@nd no court may inquire again into that i.ssus}5 But the ex parte diworce is
frequently resorted to., For the reasons stated above; the ex parte divorce
dacree can mve no valid res judicata effect on the isswe cf the defendant
spouse's right to receive or duty to pay permanent alimony, The problem
with which thils study i8 concemed is then this: There a divorce forum has
rendersd a valid judgment of divorce in an "ex parte' proceeding, jurisdictioen
being btased solely on the domicile of the plaintiff spouse in the forum state,
should a Califomis court; if the c¢ircumstances otherwiss justify it, be em~
powered; after the divorcs decres has been rendered; to order thah one of the
spouses pay permanent al imony to the cther spouse? The protlem can arise in
a California cowrt primarily in two factusl situati ons:

{1) "here the wife obtained a valld ex parte divorce decree in a Cali-
fornia cou:rt.; and now seeks permanent alimony from the husband;

(2) ¥“here the husband obtained a valid ex parte divorcs decree from the
wife in a court outsids Galifornia; and the wife now seeks permanent ali-

16

mony.

In each of these situations the divorce forum has rendered a valid
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Judgment dealing with some aspects pf the legal relationships between the
spouses, but had ne jurisdiction to render a judgment dealing with the
support rights or duties of the defendant spouse. Then the issue whether
the wife can then obtain permanent alimony from the husband is later raised
in a California court the prior ex parte divorce judgnent is not binding
on the issue whether the wife is enbitled te alimony. In this situation
- the California court is not precluded; eithe r by the doctrine of res judi-
cata; c:r'; if the diverce forum was anocther stata; by the full faith and
credit clause of the United States Constitution, from granting permanent
alimeny to the wife. DBecause the ex parte divorce decree in these situa-
tions i8 not a conclusive adjudication of thewifets right to permment
alimny; the appropriate law-making institutions in Califania ars then
free to answer for thems elves; on policy; the question whether permanent
alimony should be permitted after an ex parte divorea,

The present Califomia law con this question is as follows:

{1) "here the wife was the plaintif f in the ex parte diverce action:

Dimen v. Dimon 17 holds that the wife cannot thereafter recover permanent

alimony:
(2) "here the husband was the plaintiff in the ex parte divorce action

there is no exact holding in a California case on these fam:t;s_,]'8 but the

reasoning in Dimon v. Dimon and statements in other Califomia decisioens

suggest that the Dimon holding would probably, though not necessarily, be

applied in this situation, so that the wife could not recover permanent

gl imony after the ex parte divorce.




DIMON V. DINGQI-~A CRITIVUE

The California decision which has most thoroughly considered the issue

of pemmanent alimony following an ex parte diwrce is that o the supreme

court in Dimon v. Dimon::'g That case involved a wife and husband who had never
been, and who were not at the time of the trial, residents of Califomia,

The wife had obtained a valid ex parte divorce decree in her domicile, Con-
necticit. She sused in California to obtain supnort from the husband for the
ppriod of time following the diverecs until her remrriage a few years later.
The husband at the t ime of the Califarnia proceeding was a ragidmt. of
Nevada, and was apparently served with process in Calif ornia, There was a
cholce of law question here irto which the majority oplnion 1n the suprenme
court did not inguire--i,e,, what state!s law should govem on the issue
vhethey the wife is entitled to pemanent alimony following the ex parte
divorce? The majority said that the case was to be decided under California
law, though neither spouse was a domiciliary of Califomia, either at the
time of the divorce or at the time of the support suit.?C Hence the opinion
reads as cne conceming the California law on alimony after diverce.

The decision of the supreme court was based on the California statutes
summarized at page 2 supra. These statutes, the cowrt said, mean that "in
this state a wife's right to recover alimony a support for_herse].f is
limited to the period when the parties are husband and wifg.“zl The cort
pointed to the langwage in Civil Code section 137 (now 13%.2 and 137.3)
vhich provided for the payment of temporary alimony and suit money "during
the pendency" of a divorce action, and in Civil Cede sectlion 139, which &t
the time of the Dimon case provided that perman ent alimony coutd be awarded’

"where z divoree is granted for an of fenss of the husband," These statutes,
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the.court ssid, show

a consistent legislative puwpose to confire the powers of the cowrt -
to decree support in any form to the pericd when actlons for divorce,
annulment and separats maintemance are pending, including time on
appeal ard such further tims ag may be within the scope of the decres
in the partiecular action, . . . The language employed indicates a
continued legislative purpose to limit the time durirg which applica~
tion for alimony ard support may be mads. Our courts leve consis-
tently recognized that the existence of the marital status is a pre-
requisite to the granting of alimony . . . .'after the judgment
granting the divorce the plaintiff was no lorger the wife of the
deferdant; and he oved her no longer any marital duty. From that

time on she could enforce against him no obligation not impeosed by

the court at the time of the judgment,! 22

The plaintiff wife in Dimon socught to avold the force of the argument
based on the statutory refererces to alimony belng awarded "during the
pendency" of a diwree actlion, or " here a divorce is granted," by
bringirg the action as one in equity "not dependent upon the provisions
of the codes," 23 Her contention was that she had a right to permsnent
alimony "at the time of the divorce, that the question of that right was

not and could not be litigated in the divorce proceeding because the
Connecticut court did not have personal Jjurisdiction over" the husband,
that her right survived the diwrce, and that she could enforce that
right in a couwrt of equity in a "new and independent uction” following
the divores proceedings, Thc courtfs answer to this coftention was that
if the wife's "arguments are to prevail the provisions of the Civil Code
vhich have been held to prohibit remedies similar to that which she
seeks must be disregarded.” 2

Justice Traynor, dissenting as to the portion of the court's opindn
dealing with support after ex parte divorce, pointed out that the reason-

ing of the majority of the court rested on two propositiona:




« « o that an action for supporf depends upon the existence of
the marital relation and that dissolution of the marriage ends
the right to support. Two theoriss are thus advanced to justify
denial of the action by the former wif e for support: (1) that

the diwrce teminated the mrriage statis and the duty to sup-
port dependent thereon and (2) ti:at a support order is obtaimahle
only in an action for divorce or separate maintenancs,

Corsideration of the problem in Dimon can bs cmveniently approached
by dealing with the two propositions underlying ths majority opinion

as set forth by Justice Traynor:

(1) That the divorce teminated the marriage "status" -rd thus

the duty to support because it 1s dependent theren.--This proposition

is hesed on a misccneeption of what alimony 5. It i1s sometimes said
that permanent alimony; following diverce, is compensation to the in-
nocent wife for the wrong of the husband which forced the wife to sever
the marital mlationsl?ip, the relatimship from which the husband's‘
duty of s upport arese. Or alimony may be sald teo be a continuation,

in appropriate cirmmstances, of the duty qf support which arose ﬁan
the marri'age relat ionship was sntered into.zéBut however the awarding
of slimeny is explai_ned; it is clear that the theory of pemansnt

al imony is that the husband may m some ciraimstmces be obiigat.ed to
support the wife after a divorce. "Dissclution" of the marriage does
not mean that the former husband's obligation to support the fomer
wife 1s automatically teminated. If the circumstances Justify it, the
wifels cause of action for permanent alimony after the diworce accimes
at the time of the divorce. Ordinarily the question whether the wife is

entitled to permanent alimony will be adjudicated at the time of the

divorce decree, because ordinarily there will be adequate jurisdiction




over both spouses. But where an ex parte divorce is involved the di-
vorce court has ne jurisdiction to render a judgment dealing in any wey
vith the husband's duty to pay permenent alimony following tlhs 'fd':[v‘é-we’-..
If, in such acase, the circumstances at the time of the divoree would
give the wife a right to permanent alimony the divorce court!s judgment
should have no effect on the wife's right. Hence in the ex parte diwrce
case the judgnent <« the court dees not; and cannot; teminate or othen

wise deal with the wife's right to pemanent slimony,

The majority opinion in Dimon v, Dimon probably should net be read
as reaching a conclusion that the ex parts divorce decree it self termi-
nated any dity the husband might have had to support the wife after the
divorce. Ths major emphasis of the court's opinion was on the second

of the proposit ions outlined by Justice Traynor,

(2) That a support order is obtaimable only in an action for di-

varce,~-The majority in Dimon concluded that if the vife'!s right to
permanent alimony in theory survived her ex parte diverce decres still
she could not enforce that right because the Califomia_\ g tatutes provide
for award of aligiony only in the diwrce action itself, The court here
relied in part on one statute which is not pertirert in the alimony after
divorce situation: the temporary alimony and suit money statute, which
provides for the awar;l of sums for these purposes "during the pendency”
of the divoree ar:.’c.ion.‘?'7 These are aims fa the s ypport of the wife
while the matter of divorce is bd ng litigated, and these sums can of
course be awarded only when a diwrce action is in progress. It is sec~

tion 139 o the Civil Code which governs the award of permanend alimony
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ard vhich must, therefore, be relied on to find any Jjustification for
the positicn of the majority that the application for alimony is a
"collateral proceeding or episcde within the action for divores,
authorized for a particular purpose, but dependent for its msintenance
upon the existence of the action." =8 Section 139 at the time of the
Dimon suit provided thab the court may make an award of alimony in ap-
propriate circumstances "whers a diverce is grantéd for an offense of the
husband," This language was ambiguous. Tt cculd reasonsbly have been
understood to provide that alimony could be awarded only as part of a
divox"ce decres, On the other hand, it could have been construed to mean
that if a wife was granted a divorce from her husband one condit ion,
among others, to her recovery of perma.nmt alimony was then satis_fied;
she might then later sue for permament alimony after the &ivorce.
Howevar; the present form of section 139 more clearly restricts an
alimony award to the divorce decrees it self; for it reads thal pemanent
aligiony may be awarded in approprlate circumstances "in any interlocu-
tory or final decree o divorce,"

There is rsascn for & prineiple of restricting the award of alimony
to the divorce procesding itself, It is desirable that in ad.judicating
the dissolution of the marital status all aspects of the relat&:onship
of the spouses which need to be adjulicated be settled at onces In this
kind of domestic relations action it is desirabls that there not be
pisce~-meal litigation of different parts of the "diSpute,'f so that there
will not be lingering claims between the spowses to be adjudica?ed in
the futwre when they will perhaps have established "new" lives, In
addition the principle of res judicata provides an argument that the

11




wife net be permit ted to obtain alimony after the divorce proceeding is
terminated. Califormia decisions hold that if there is no provision for
pemanent alimony 1n the interl ocutory decree of divoree, and no provision
for future medification is made with resnect to alimony; the wife cannot

obtain alimony in the future. <3

The two principles discussed in this
paragraph underly these decisions,

But these two irterdependent reasoms for a principle that pemmanent
gl imony can bte recovered only/l’%he divorce action itself have little or
no application to the permanent alimony after ex parte divorce situation.
It is an sccepted principle of res judicata that a Judgment las camclusive
of fect against a person only if the court rendering the judgment had an
adequate basis of Jurisdiction over that persr:)n.30 The judgment of a
court in an ex perte divorce cannot have valid res judicata effect as to
the duty of the husband to py permanent alimony,

The policy fawring complete adjudication of all issues between the
spous s at the end of the divorce action oould be applied to bar the wife's
claim for pemanent alimony after an ex parte divorce; even though the
divoree court did not have Jurisdiction to adjudicate the husband!:: duty
to pay alimony., The argument would be that the poligy favaring settlement
¢f all matters between the spouses at the time of the divorce wounld rec;.tire
that the wife, if she was the plaintiff in the ex parte divorce action,
aeither bring her action in a forum which can adjudicate hsr alimony claim_
a give up her alimony claim if she wishas to procure an ex parte divorce,
Dr; if the husband is the divorce plaintiff, the policy favoring complete
settlement of all matters between the spouses in the divorce action would
require the w:'nfe; if she desires ever to assert an alimony claim, to make

12




an appearance in the husband! - divorce action and litigate the alimeny
issue at that time, sven though the divorce forum had_no Jurisdiction to
require her sppearance in the action for that purpose. 31 The possibility
and desirability o drawing a distinction between cases where the wife and
the husband are the divorce plaintiffs; for puposes of pemanent &limony
after divorce; will be discussed in the next section. Irnoring for the
moment the possibility of such a distinction being drawn; it seems reason-
abls to conclude that the policy favoring complete adjudication of all
issues at the time of the divorce decres, however weighty it may be,
should not be pressed to the point o a general disqualifigation o the
wife to obtain permanent alimony af ter an ex parte divorece. Such a
result urdemines the principlss of jurisdiction vhich limit the power of
a court to render a judgnent with respect to the hushand!: duty to pay
permanent alimony. T.ese established prirciples, based on sound considsra~
tions of public polic;r; becane almest mesningless with the adoption of
a general principle that would; for all practical purposes, mke the ex
parte divorce decree conclusive on the issue of pemmanent alimony following
the divorce, Adopticn of this principle presents a scarcely satisfactory
pattem of altematives to the wife in the two factual situvations in which
the permanent alimony after ex parte divorce problem can primarily arise:

" (1) "cre the wife is the plaintiff in the ex marte divoree action,
€ .; a; wif e domiciled in C:lif omia whose husband is living in another
state, The wife hare; under the principle of Dimon v. Dimon, can either

-

() obtain an ex parte divores in Cslifornia, thereby giving up any claim

to pemanent alimony; {b) not obtain a divores, in order to preserve her
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permanent. 2limony rights; (c) bring an action for divorce and alimony in
her husband's domicile;%r (4) acquire a domicile elsevdqere; where she
gan obta:_n a divorce and either dbtain an alimony judgmsnt aga:mst the
husband if he is amenable to jurisdiction there ory at least, not lose
her dlimony rights hy obtaining an ex parte divorce.

(2) "here the husband is the plaintiff in the ex parte divorce action,

T

8.7+, the husband moves from Califomia to ancther state and brings an

-

action for divorce from his Colif ania domiciliary wife. The wife hare,

under Dimon v. Dimon, must make a general sppearance in the husband's

-

divoree action and prosecute her alimony claim, or otherwise lose any
rights she might have to pemarent alimony.

It may be doubted whether the prirciple favaring complete adjudication
of 2ll disputes between the spouses at the time of the divores action is
of sufficient soclal utility to justify reauiring the wife to select
among the unsatisfactory altematives available to her in the two factual
sit.uations:. particularly in light of the following consideraiions:

T-e policy favoring complete adjudication of &ll issues betwsen the
spouses at the time of the divoree action is not glven controlling effect
for other purposes., Tie very nature of permanent alimony is contrary to
the view that there is or should be an inflexible principle of camnplete
ad judication of the support issue at the time of the divorecs. Aimony
rights and duties are almest invariably modifiable and revocable in the
event o changed circwnstances.BBA' Thg v ofdx destion of psrmanent
alimony rights in the divorce proceeding itself is not by any means a
hfinal" adjudication. 4n award of permanent alimony is often followed by
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"piece—meal litigation' of the issue of the wife': alimony rights
against the hushand,

Mor would pemitting permanent alimony after ex parte divorce
necsssarlly seriously i-pair what ever nolicy thers may be favoring
adjudication of the alimony issue in the divorce proceedirng., That
policy is alsoc reflected in the statute of limitations and laches docw
trine, which would still be applicable to limit the time, after the ex
parte divarce, within vhich the wife could bring her action to enforce
any right to pemanent alimony which had accrued to her at the time of

the divorce.

-

It would seam; then, that; adhering to the basic principle that a
wif s under appronriate circumstances may be entitled to pemanent ali-
rony after a divorce, there is insufficient Jjustification for a genaral
principle that a wife whn was entitled to permanent al imony at the time
of the divorce cannot anfo rce that right afterward if the divorce was
adjudged in an «x pardte  roceeding, Hence it is recommended that
legislation be enacted to change the result in the Dimon .:“-se;, so as
to permit suit fin appropriate circumstances for permanent alimony af ter
an ex parte divorce, This oould be accomplished by an amendment to
Civil Code section 139 to provide in effect that a right to a mMmt
alimony award must be enforced in the divorce action if adequate juris-
diction over the defendant snouse to adjddicate the alimony issue was

obtained, but that in other cases the right may be

enforced in an appreprlately defined later action,
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ST SPECIAL PROBLEHS
If it is concluded that Civil Code section 139 should be amended
to permit a Crlifornia court to grant pemsnent alimony after an ex

parte divorcs, inquiry should then be directed to several problems that

arise in connection with the implementation of that prind ple:

Should a Distinetiocn be Drawn Between C-ses ‘there the “Wife was the
Divorce Plaintiff and ‘‘here the Husband was the Divorce Plaintiff?

The suggestion made above that permanent alimony should be obtainable
after an ex parte divorce would seem t_',o be most clearly applicable wh ere
the husband was the divorce plaintiff. For example, if the spouses are
domiciled in California, and the husband moves to Mevada, acquires a
domicile there, and sues for divorce in Nevada in an ex parte action,

the Celifomis wife should not be required to mibmit to the Jurisdiction

of the Nevada court and adjudicate her possible alimony claim in the
foreign (ic her) forum, Dimon ¥. Dimon involved a wife who was the di-
vorce plaintiff, Justice Schauer concurred in the cowrt!s opinion that

the wife could not recover pemanent alimony following the divorces,

tut, applying & principle he had referred to in a concurring opinion in

4

an earlisr case, 3 said that if the husband was the divc_rrcs plaintiff
the wife should then be pemitted to maintain the action.. The majority
opinicn in Dimon suggested the possibility of drawing sugh a distlnction,
tut did not rely on the distinction in deciding the case, Justice Tray-
nor said that the wife': acticn for permanent alimony shogld be permitted
whether the diworce plaintiff was the husband or the wife, This issue

should be resolved in cmsidering possitle amendment of Ciwil Code
16




section 139,

The centention that no distinetion should be drawn between the
wife and husband as divorce plaintiffs in mermitting permmsnent alimony
would be this: If the spouses are domiciled in Crlifarnia and the hus-
band then moves to ll-vada, acquires a domicile there, and obtains an
ex parte divorce decrse in a ll-vada court, the wife, under the principle
dis cussed supra, should bs parmittgd later 1o reccver permanent alimony
if she is otherwise entitled to it, R.fusal to pemit the later alimeny
action would mean that the wife would have to participate in the divorce
action brought in another state by the migratory husband, and presecute
her support claim in which_might be an inconvenient and otherwise dis~
advantageous forum for her, A similar argument on behalf of the wife
my be made in the case where the wife is a Czlifornia domieiliary
and her husband is not, and the wife is the divorce plaint iff in a
Celifornda court, If the wife desires a divorce the only forum in which
she can obtain the decree is her demicile, Crlifarnia, The husband not
being in C-lifornia and not beinga C-1if arnia domiciliary, the Cali-
fania cowt would not have jurisdiction to order him to pay pemanent
al imony to the wife, I’ the wife cannot obtain permanent alimony af ter
an ex parte divorce she has thres altemativss: (1) she can obtain the
ex parte divorce and thereby give up her claim to pe rmanent a limony,
or {2) she can stay mrried to the absent husband, or (3) she can f cllow
the husband, in an effort to sue him in a state (a) vhere he would be
subjct to the "personsl" jurisdiction of the camwt long encugh for her
to acquire a domicile thers and satisfy the residence requirements so as

to be able to maintain her divorce action, or (b) where she would not
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give up_her right to permanent alimony by obtaining an ex parte
divorece, Such altermatives seem hardly to justify drawing a distinction
between the wife and husband as divoree plaintiff as far as permanent
alimeony after the ex parte divorce is concerned,

Justice Schauer's position that a distinction should be dram;
pexmitting thé wife to obtain permanent alimony only after an ex parte
divorce in which the husband was the divorce plaintiff, is explainad
in the following extract from his cocurring opinion in Dinon

She chose the forum and must be charged with knawledgs of the
limitations upon what relief she might get and also with know-
ledge of -the character and extent of the rights which she wauld,
or might, lose by bringing her action in that forum. In bringing
that action she submitted herself to the jurisdiction of the Con-
recticut court for all purposes related to the litigation she
instituted, Her in personam rights growving out of or dependent

on the marital status are not in that case teminsted'by any act
of the husband or without her hrving her day in cowt but, rather,
are ended by her own act in bringing end prosecuting the suit to
teminate tle marriage, and procuring and accepting the judgnent
which does dissolve it., . . .

If there is to be a divorce at all it is the better public poliey
that the decree of divorce shall settle for all time all the rights
and obligations of the parties to the dissolved marriage to the end
that litlgation arising from such marrisge shall end and be known
to have ended, and that the parties may have an opportunity to - -
build to a future, free fram, and perhaps the better for, the past,
rather than to bte wrecked by recurring litigation, Txecept then,
where there is a complete Jurisdietiocnal fallure, as was the situa~
tion ment ioned in the De Young case in respect to the personal
property rights of the absent spouse ﬁhere the husband was the
divores plaintiff/, the courts and legislatures should look with
disfavor on dslayed litigatlion between former spouses seeking to
assert rights growing out of the status which has long since been

dissolved,
The ma jority opinion in Dimon also referred to the posaibility of

a distinctlon resting on who the divorce plaintiff was, and, answering
the arsument that when the wife is the plaintiff in the ex parte ac~

tion she "is put to the election either of never divoreing him in a
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Jurisdiction where she cannot get personal service on him, or of sacri-
fic ing the right to alimony however necessitous her circumstances might
be," said:

» + » vhere she is, as here, the actor in the cass she is put to

the election of secking a divorce in a jurisdiction where parsonal

service on her husband may be cbtaired or of proceeding in a Jjuris-

diction where subsequent awards of alimony are authorized,37

The arguments made in Justice Schaier's cmcurring opinion, and in
Justice Shenk'!s opinion for the majority of the court, donot seem per-
suasive, It is diffiaalt to see what policy would be served by mintalning
the undesirable pattem of altematives for the wife vhich this view
entails, vwhile changing the present rule where the husband was the di-
veree plaintiff, Hence it is recommended that no distinction be drawn
between hushand and wife as diwrce plaintliff if it is decided that Civil
Code section 139 should be amended to permit psrmensnt alimony after an

8
ex parte divorce.3

Vhat Should be the Effect of an Tx Parte Diverce Decree on a Prior Cali-

fania Separate ilaintenance Decree?
Cardinale v, Cardinale 39 raised a probtlem which should be considers

if legiglation is to be enacted to pemit permanent alimony following an

ex rarte divorce, In that case the wife obtained a separate maintenance
decree in Galii‘c-mia; with a valid provision for permanent support from
the husband, Following this the husband acquired a domicile in Nevada
and cbtained a valid ex parte divorce decree entitled to recognition in
Califomia as terminating the marital "status® of the parties, The wife

later sought in a California court to enforce the support provisions of

the separate maintehance decrse, The court held that because the parties
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were no longer married the husband's okl igation to support the wife
under the separate maintenance decree was ternﬁ.nated.hoThe problan here
was technically dif ferent than that in the Dimon case, Tie claim of
the wife in Dimon ~as for the pemanent alimony to which st was en-
titled, once the marriage was dissolved. Tie claim in Cardinale was for
separate maintenan ce; vhich under the statutes is granted tc a wife
vho has a ground for divorce; or who has been deserted by her husband.
It may then be said that the continued existence of the '"marital statust
is a requisite to a cnt inuing‘ob]igation to pay psmanent support in the
nature of separate maint.enance.hl In this view no criticism is to be
made of a principle that f ollowing an ex parte divorce the wife is not
entitled to separate maintenmce, and is not entitled to continued
rights under a prior separate maintenace decree.hz
But should the wife in C:ordinale be pennltted to obtain pemanend
al:.mony, if shs is otherwise so entitled, after (1) the California separate
maintenance decrse, and (2) the ex parte divores? There would sesu to be
no reason why not, Hor position with respect to permanent alimony would
seem to be no different than that of the wife who had n?t obtained a
separate maintenance decree befcre the ax parte divorce, If this conclu-
ston is sound, the questicn would then be raised of how to dsal lsgis-
latively with the Cardinale problem as far as permanent alimony i8 con-
cemed, One altemative would be to amend the separate maintenance
statute to provide tl}at a separate maintenance decres will survive an ex
parte diverce decree, Another alternative vould be to provide in the
arendmert pemitting pemanent alimony afier ex parte divorce that per-

manent alimeny could be awarded whether or nor there had been a prior
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gseparate maintenance decree, Weither alternative seems to be signifi-
cantly more desirable than the other, but the latter course of action
might be preferable, so as to avoid the noed for an amendment to the
separate maintenance sections to create a k:md of separate maintenance
which would be effective fcilowing divorce. Such a disposition of the
problem would create the following situation: the ex parte divorce waald
teminate the husband's olligation under the prior separate maintenance
decree; the wife could then bring an action for pesrmanert alimony under
Civil Code section 139, The only objection to this procedure would
seem to bg the added legal proeceeding by the wife, but this does not
seem to be so urdensoms a requirement as to oubtweigh the advantage of

not creating a kind of "separate maintenance' which would survive di-

worce,

Temporary Alimony and Suit lioney in an Action for Permansnt Alimony
Following an Ex Parte Divorce

If Civil Code section 139 is to be amemded to permlt permanent ali-
mony after ex parte divorce, the question should be answered vhetfhar the
wife should be entitled, under Civil Code ssctions 137.2 aad 137.3, to
temporary alimony end suit money in such a proceeding for pemmanert ali-
mony, Secticns 137.2 and 137.3 now provide for support and suit money
"during the pendency of any action for divorce or for separate maintew
nance." There would nct seem to be any reason to deny this right to the
wife if she is suing for permanent alimony after an ex parte divorce, But
the action would presumably not be one "for divorce or for separate main-

tenance" and thus would not come within the literal language of sections
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137.2 amd 137.3. Thus, if section 139 is amended to permit permanent
alimony after ex parte divorce it is recommended that section 137 be

amended to permit temporary alimony ard suit money in such actions,

Federal Toxation Conssquences of the Recommended Amendment of Section

139

Brief mention will be mads of a corollary cquestion which would arise
if section 139 were amended to pemit an action for permanent alimony
after an ex parte divorce: whether payments by a husband under such a
decree would be income to the wife ard deductible by the husband under
the Internal Ruvenus Code. Wo conclusive answer seems possible to this
question; the questlon is raised to be certain that in considering amend-
ment of section 139 the possibility is considered that alimony payments
after ex parte divorce conceivably might not, under the present language
of the Iitternal R:venue Cede, be treated as are other alimony payments,

Section 71(&)(1? of the Internal Revenue Code provides that "if a

wife is divorced . . . under a decrese of divorce . . . the wife's gross

imome includes perlodic payments . . . received after such decres in dis-
charge of , . + & legal obligation vwhich, because o the marital , « .

relat lonship, is ipposed on or incurred by the husband under the decrea

or under a written instrument incident to such divores . , -."M"Section
71(a)(3) provides that "if a wife is separated from her husband, the
wifels gross income includes periodiq payments « » » raceived by her « «
from the husband under a decree . o » requiring the husbend to make pay=
ments for her support or maintenance." And section 7701(a}{17) provides:

"As used in section + + . 71, « s « if the husband and wife therein re-
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ferred to are divorced, wherever appropriate to the meaning of such seso-

-

tions, the term 'wife' shall be read '"former wife! and the term thusband!

shall be read 'formsr husband,'!

It would seem that psmanent alimony payments awarded after an ex
parte diverce should certainly fall within one of the provisions of sec-
tion 71. 'hatever the reasons for censidering support payments to be
incoms to the wife and deductible expsnses of the husband may be which
underly the federal tax treatment of support awards made in a divorce

or saparate maintensnce decree, those reasors would certainly be present

also in the alimony after ex parte divoree sitnation.” But there might
be some difficulty with the specific language of section 7l. Section
71.{2){1) refers to payments made by the husband "urder the decree;" and
that language might b e held to refer to the divorce decrese itself, as
distinguished from the subsequent pemanent &l imony judgment, That sec-
tion also refers to payments made by the husband "under a written instru-
ment incident to such divorce." The problem here would be whether this
section would be construed to include the subsequent pemmanent alimony
decree as a "written instrument," in light of the fact that the purpoge
of this portion of seotlon'7l séeéms. -to have’_bem-designed to .cover payments
maderby-a apouds ungia? a written instrument, such as a separation agree-
ment; executed by him. A contention might be made that psmanent alimony
after an ax parte divorce would come within section 7i{a)(3), referring
to a "decree . . . requiring the husbad to make payments for her suppoert

or maintenance." The problem here would be that section 71(a){3) refers

to situations where a wife is 'separated" from ler husband, and is
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apparently directed at including support decrees betwsen spouses whe are

not divorced, but which are not called “separate maintenance" t'lve,creaes.ll"6

SUMMARY OF RECOMIIDATICNS
The present Califomia ruls, that a wife cannot obtain pemmanent
alirmm?' following an ex parte diwrce, is contrary to the rule in many
states. New York,47 on the recommendation of the New York Law Revision

L9

Commis s:i.oh_.,'t’8 and Mew Jersey ~ have recently enacted legislation to per-

mit permanent alimony after ex parte divorce. Other states have reached

this result under existing statutes or case law, 20

It is recm?menied that leglslation be enacted to cha_x?gt_a the presen-{
California rule, Specifically, it is- réc;xxﬁeﬁded that 1egi_s‘1e-1tion be
enacted which would accomplish the following:

(1) Permit the wife (or husband)} to obtain permanent alimeny after
an ex parte divorce;

{2) Draw no distinction based on whether the wife or the husband was
the plaintiff in the ex parte divorce proceeding;

(3) Permit such permanent alimony whether or not there was a prior
Califomia separats maintenance décree between the spouses;

(4) Pemit temporary alimony and suit money in a proceeding to
recover such pexmanent alimonys

(5)? Achieve the preceding results withowt in any other way af fecting
the law conceming the circumstances in which alimony may be awarded to

-
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SUGGTSTED LEGISLATICN
The following legislation is suggested as a starting point in drafting
amendments to t.hq Clvil Code to accomplish the five purpoaes set forth above:
Section 137,2:

"During the pendency of any action for diverce, em fe® separate

maintenance 5 suppert and malntenance under Section 139.1 2_1: this

code, or for the support, maintenance or education of children, the

court may order . . , "

Section 137,3:
"Durlng the pendency of any action for annulment in which costs
and attormney'!s fees are authorized by Section 87 of this code and of

any action for divores, er £er separate maintenance, support and

-

maintenance under Section 139.1 of this code, or few the custody,
support, maintenance or education of children, the court may

order « + « oF

Section 139,1: (a new section)

"An action for support and maintenance mgyy be maintained under

Section 139 of this code even though there has dlready been a valid

decree of divoree between the parties, if the court which granted

the divorce decree did not have jurisdiction to rendsr a valid jude-

ment detemining vhether there should be an allowance for support

el w—r— r—— S

and maintensnce in favor of one of the perties. In suwch a case ¢

25




court may cempel a party to make an al lowance for support and

maintenance of the other party if (1) at the time of the priox

divo rce decree a decree of diwrce could have bem granted

againgt the party being compelled to make the allowance for

support and maint.enance,51 and (2) the other party is otherwise

ent itled to such supcort and maintenance under Section 139 of

this code, The court may compel a party to make an allowance

for smapport and maintenance under this section even though there

was a separate maintenance dscree, under Section 137 gg_' this code,

between the parties prior to the divorce decree.”
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Footneotes

This study was made at the direction of the L w Revision Commission by
Professor Hrrold W, Horowltz of the School of Law, University of Southem

California,

For purposes of cecnvenience the discussion in this study is in terms of the
right of the wife to recover supoort from the husband; the discussion also
applies to recovery of support by a husband from his wife. The terms "sup~
port" and "alimony" are used interchangeably in this study, to refer to sums
which one spouse may be required to pay to the other spouse, for the support
of the other spouse, after dissolution of the marriage relationship by

divorcs.

"WJurisdiction” of a cowrt, as used in this study, refers to the power of a
court to mdee a conclusive adjgdication of the legal relations of a person
vith respect to another person, The tem "perscnal jurisdiction®” in the con.-
text of thls study refers to the "Jurisdiction" o a court to meke a con—-
clusive adjudication of the spouses! legal relations with respect to rights
and duties of supnort, as distinguished from other legal relationships

between the spouses,

L0 Cel, 2d 516, 254 P,2d 528 (1953). The decision of the district cowrt

of appeal is noted in 26 So. Cal, L. Rev. 325 (1953).

See p. 24 ard note 50 infra, referring to the law of other states on this

issua-r —2h-



See, gemsrally, iorris, Divisikle Divorce, 64 Harv, L, Rev, 1287 (1951);

Paulsen, Support Rights and Oybt-of-State Diverce, 38 Hinn. L. Rev, 709

(1954); Hote, Alimony: Power of Court to Award Alimony Subsequent to Di-

voree, 34 Calif. L. Rev. 193 (1946); Note, Alimony af ter Foreign Decrees

of Diverce, 53 Harv, L. Rev. 1180 (1940); Wete, Award of Alimony Subsequent

%o a Decree of Divorce, 34 Ky. L. Rev. 149 (1946); Yote, 26 So. Cdl. L. Rev,

325 (1953); Note, 13 Wash., & Lee L. Rev. 44 (1956).

(9]
Ll

al. Civ. Code 8 137 provides in full as follows:

—
[ S -y

"hen the husband or wife has any cause of action for divorce as pro-
vided in this code, or when the husband-or wife wilfully fails to pro-
vide for the wife or husband, he or she, as the case may bs, may,
without anplying for a divorce, maintain in-the superior caurt an ac-
tion azainst her or hig, as the case may be, for the pemanent support
and maintenance of herself or himself, and may include thereln at

her or his dlscretion an action for support, maintenance ard educsation
of the children of said marriage during their minority, Such action
shall be known as an action for separate maintenance.

Cal, Civ. Cede § 137,2 provides in full as follows:

During the pendency of any action for divorce or for separate mainte-
namce or for the support, maintenance or education of children, the
court may order the hussand or wife or father or mother, as the case
may be, to pay any amount that is necessary for the support and mainte-
nance of the wife or husband ard for the support, maintenance and edu-
cation of the children, as the case may be. Any such order my be en-
forced by the ¢ cury by execution or by such order or orders as, in its
discretion, it may from time to time deem necessary, Afny swh order
my be modified or revoked at any time during the pendency o« the action
excapt as to any amoumt. that may have accrusd prior to the order of
medification or revocation,

Cal, Civ, Code 8 137.3 provides in part as follows:

During the pendency of any action for anmulment in which costs and

attorney's fees are authorized by Scetion 87 of this code and of any

action for divorece or for separate maintenance, or for the custoedy,

suppert, maintenance or educatien of children, the court may order the

husband or wife, or father or mother, as the case may be, to pay such

amount as may be reasonably necessary for the cost of maintaining or
-2



deferding the action and for attorney's fees if such relief is re—
quested in the complaint, cross-complaint or answer . . . .

[
o
[
*

Civ, Cods § 139 provides in full as follows:

In any interlocutcry or final decree of divorce or in any fimal Judg-
ment or decree in an action for separats maintenence, the cowt may
compel the party against whom the decres or judgment is granted to make
such suitable allowance for support and maintenance of the other party
for his or her life, or for such shorter veriod as the court may deem
Just, having regard for the circumstances of the respective parties and
also to make suitable allowance for the support, maintenance and edu-
cation of the children of said marriage during their minority, specifying
in such judgnent or decree the name, age and amocunt of support far each
¢hild, and said decree or judgment may be enforced by the court by exe-
cution a by such ordei or orders as in its discretion it may from time
to time deem recessary.

That portion of the deeree or judgnent making any such allowance or
allewances, and the order or orders of the court to enforee the same
may be modified or revoked at any time at the discretion o the court

except as to any amount that may have acerued prior to the order of
modification or revocation,

Txeept as ctherwise agreed by the parties in writing, the obligation of
any party in any decres, judgment or order for the support am mainte-

nance of the other party shall terminate upon the death of the obligor

or upon the remarriage of the other party.

Yilson v, Superior Court, 31 Cal. 2d 458, 463, 189 P.2d 266, 269 (19&8),

quoting from lMcCaleb v. McCaleb, 177 Cal, 147, 149, 169 P. 1023 (1917).

Tbid. The Wilson opinion contains a thorough discussion of the distinction

between temporary snd pemanent alimony.

28



12

13

15

Cal. Civ, Code € 139. 1In DeBurgh v, DeBurgh, 39 Cal. 2d 358, 250 P,2d 598

(1952), it was held that in some cases where both spouses were at fault
each can be granted a divorce., In such a case either spouse can be awarded

alimony, because each spouse is a party "against vhom" the decres is granted.

Williams v, North Carolina, 317 U.S. 287 (1942)
Vanderbilt v. Vanderbilt, 354 U.S. 416 (1957).

The bases of Jurisdiction referred to in the text are those typically avail-
able undexy present state statutes, Recent developments in the law o con-
stitutional bases of jursidction suggest that a state could validly e xpand
the jurisdiction of its cowrts in support actions—-—e, .; to give its courts
Jurisdiction to render a suppcrt ordey against a husband not present in nor
domiciled in the state at the time of thewife's suit if the husband was

domiciled in the stats in the past, and left the state, deserting the wife,

The principle of res judicata would genserally mate the judgment of the court,
if it had jurisdiction, conclusive on the support issue whether or not there

was actual litigation of that question. Under the full faith and credit

slaus e of the United States Constitution, U.S. Const. art. IV, § 1, and

legislation enacted thereunder, 28 U. S. C, § 1738, each state must give a
valid judgment of a cairt of ancther state the same res Jjudicata effect
which the judgment would receive under the "law o uwage" of the rendering

state. =20
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These are not the only facf_situations in which the present probler can
arise in a California court, For example, the wife could have obtained a
valid ex parte divorce decree in a state other than California and could
now be seeking pemanent alimony in a California procseding. Or the hus-
band could heve obtained a California ex parte divorce decree; with the
wife now seeking permanent alimony in a Califomia proceeding, The two fact
situations mentioned in the text would seem to he the most numerous cases

in which the wife would be seeking pemanent alimony in a California court
following an ex parte divorce, They are the situations in which, as a
matter of choice of law, California law on pemanent alimony after ex parte
divorce would be most clearly applicable, end the present study is cancemed
with the question of what the "intemal law" of Califomia should be on that

issue. See note 20 infra for brief discussion of the choice—-of-law problem

in such cases,

40 Cal, 2d 516, 254 P.2d 528 (1953). See, alsoc, Hwell v, Howell, 104 Cal,

45, 37 P. 770 (1894).

There have been cases in which the husband chtained a valid ex parte divorce
decree and the wife theeafter sought "separate maintenance,” as distin-
guished from "permanent alimony;." and in which it was held that the wife
could not recover; because an existing marriage is a prersquisite to

Usgparate maintenance," Sees the cases referred t o in note 4] inf ra.

40 Cgl. 2d 516, 25, P,2d 528 (1953).
-30-



The majority's application of California law on the facts of Dimon ‘8 nepr-
haps not the best choles-of-law male, for it was applying Californis law
on permanent alimony after ex parte divorce in a2 fact situation in vhich

no sipgnificant apsects of the transaction had; in past or present.; any

relat ionship to California, It was; in effect; an application of California
law on the issus because the suit was brought in a California cowrt. It
vould seem more desirable in such a situation as Dimon to apply the law

of the domicile of the husband or the -ife at the time of the ex parte
diverce to determine if the wife is entitled to permenent alimony fol-
lowing the divorce, at lcast if the theory is adhered to that the wife's

cause of action for nemmanent alimony arises at the time of the divorce.

For discussion of this cholee-of~law wroblem see Justice Traynor's concurring

and dissenting opinion in Dimon, 40 Cal, 2d at 540-42, 254 P.2d at 541-42;

Threnzueig, Interstate Necognition of Support Duties, 42 Calif, L, Rev.

382 (1954). See, alsc-, Justlce Traynorfs opinion for a unanimous court in
Levis v, Lewis, 49 Cal, 2d 389, 317 7,24 987 (1957), in which the follming
statement appears: "The effect on a wife!s right to supnort o a foreign,
ex parte divorce secured by her hustand is detemined by reference to the
law of the state of the wife!s domicile at the time of the divoree « + + F
49 Cal. 2d at 394, 317 P.2d at 991, This principle sesms contrary to the
to the choice-~of-law principle seemingly followed by the majority in
Dimon. This study 1is conecerned only with the Celifarnia law on pemanent
alimony after ex parte divorce, i.e,, the rule to be applied in t,hose'cases

vhere the alimony issue would be governed by Califeornia "intermal law,"

3]
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23

2k

25

26

27

28

40 Cal, 2d at 519; 254 P.2d at 529,
40 Cal, 2d at 520, 522, 254 P,2d at 529; 531,
40 Cal; 2d at 521; 254 P.2d at 530,
LO Cal. 2d at 521; 254 P;2d at 530,
40 Cal; 2d at 532; 254 T,2d at 536;

Sea; generally, Fx Parte Spencer; 83 cal. 1560; J.;é-‘.;-és;. 23 Pac. 395; 396-97
(1890): "It /permanent alimony/ proceeds upon the theory that the husband
ent ered upon an obl igation which, among other things, bound him to support
the wife during the peried of their joint lives, and gave to her a right to
share in the fruits and accuhbulations of his skill; that by his own wrong
he has forced her to sever the relat icn which enabled her to enforee this
obli@tion; and for the wrong which thus deprived her of the benefit of the
obligation he must make hsr compensation. The court is to fix the measure
of that compensaticn by 'having regard to the circumstances of the parties
respactively’; those circumstances furnishing the best means for detemining
the extent of her loss," This language was quoted by Justice Traynor in

his concurring and dissenting opinion in Dimon v. Dimon, 40 Cal. 2d at

o

532, 254 P.,2d at 537. Ses, also, Hall v. Superior Court, 45 Cal. 2d 377,

384, 289 P.2d 431, 435 (1955),

Cal, Civ. Code 88 137.2, 137.3.

LO Cal, 2d at 52C, 254 P.2d at 530.

~32-
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See discussion end citations in 'Wilson v, Suvrerier Court, 31 Cal, 2d 458,

L6k, 189 P.2d 266, 270 (1948).

See, generally, Bernhard v. Bank o Amerieca, 19 Cal, 2d 807, 812, 122 P,2d

892, 894 (1942).

It is conceivable that the husbend could obtain a valid ex parte divores
decres where the defendant wife had no actual knowledge of the divorce
proceedings., This might be so, for exam'wle; if the whereabouts of the
wife were not known; and all nessible (though unsuccessful) means were
employed to give her notice. See ilullane v. C-ntral Hanover Bank & Trust
Co.; 339 U.8, 306 (195C). In such a situation as that the wi fe would not

even have had the alternative of appearing in the husband!s divorce actlion

a3 a mans o erforeing her fFight to nemanent aligony.

It would probably be constitubionally valid for a cowt where the defendant
spouse is damiciled te render a divorce decree. Typical state statutes
require that the plaintiff spouse be damiciled in the state, ahd have
phygically resided in the state for a minimum period of time in order for
the state courts to render divorce decrees, Hence this alt.gmative course

of action for the wife iz one not actually available to her,
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"That portion of the decrese or judgment making any such allowancs or

allowances, and the order or orders of the court to enforce the same

may be modified or revoked at any time at the discretion of the couwrt
execept as to any amount that may have accrued prior to the order of

modification or revocation," Cal, Civ. Code # 139,

-

De Young v. De Young, 27 Cal. 2d 521, 527, 165 P.2d 457, 460 (1946).

-

See Paulsen, Support Rights anmd Cut-of-State Divorce, 38 linn, L. Rev.

709, 727 (1954).
4O Cal, 2d at 544~45, 254 P.2d at 54k,

40 Cal. 2d at 521-22, 254 P.2d at 530.

There =y »orhaps be a reascn other than those discussed in the Dimon

oninion for a distinction between the wife and hushard as diverce plain-
tiff in a proceeding for permanent alimony =2fter an ex parte divorcs, Tt
may be vossible that under the Uniform Beciprocal ¥nforcement of Support

Act, Cal, Cede Civ. Proc. §8 1650-90, adopted in all states, the wife,

—ir—

as diverce plaintiff in a Califernia couwrt, could, & the same time as she
seeks har ex parte divorce decree, maintain zn action for permanent alimony
under the act, The statute provides for a two-state support proceeding,
inltiated by the wife in one state and defended by the husband in a state
court in a state which has jurisdiction tc order him to pay support. It
is not clear whether the act will permit the maintenance of such a permanent

T
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. alimony suit, at the same times that the ex parte divorce action is belng adjudl-
cated, The act is designed to pemmit enforcement of a "duty to support," which

is defined as "any duty of support imposed cr imposable by law, or by any court

ordsr, decree or judgment, whether interlocutery or f inal, vhether incidental

to a procesding for divorce, judiecial separation, separate maintenance aor

otherwise," Cal. Code Civ. Broc. § 1653(6), Tuis definition would seem to

include an obligation to pay permanent alimony which arises upon the dissolution
of the marital status by divcrece., Dut § 1670 provides that "duties of suppeort
enfoarceable under this title are those imposed or imposable under the laws of
any state vwhere the alleged ohlipor was present during the pericd for which
support is sough’c.; or where the obligee was present when the failure to support
eomam‘:ed; at the election of the obligee," In the pemnanent alimony situation
the obligation to support presumably "commences" at the time of the divo me; ard
it may be guestionable then whether the uniform act includes an _obligation to
pay permanent alimeny until after the divbree decree is granted,

It may be then that the pattemof alternstives
available to the wife when her husband 1s in sncther state should include the
possibility of seeking support under a different proceeding, -with the coanclu-
sion that failurse at that time to resort to the tw:r-_-state support action would
preclude later attempt to recover pemanent alimony, (The same argument could
perhaps be made where the husbard is the divorce plaintiff in ancthe state,
for the defendant wife could conceivably maintain an action under the unifom
act at the same time that the divorce action was being litigated.) ind another

poasibility should be noted, by which the wife as divorce pleintiff in Csli-

fornia might have avallabls a means of ' having the

Pl

alimony issue adjudicated; this would be under Cal. Code Civ. Progc., § 417,
-3 5




which gives the California oourts jurisdiction in suits against?non—reai—
dent on;l cause of action which arose at a time when the defendant was

a resident o California. In some situations where thewife is the
divorce plaintiff in a California ex parte proceeding it might be possible
for the cowt to have jurisdiction to adjudicate the alimony issue with
respect to the defendant husband under this statute. If it is decided
that the availability of these other possible means of adjudicating the
alimony issus at the time of the divorce action should be cons idered in
defining the rermissible scope of permanent al imony after ex parte di-
vorce, amendment of Civil Code § 139 could take the form of providing,

in effect, that where the wife is the divorce plaintif f the wife'!s right
to permanent alimony must be enforced at the time of the divo rce pro-
ceeding if either the divorce couwrt or soms cther ccurt had, or gould have
_h§_§_, Jurisdiction to adjudicate the alimeny issue. It is recommendsed that
no provision be made in any amendment of & 139 to cover the possibility

of a simultanesous proceeding under the uniform act because (1) of the
uncertainties connected with enforcement of the wife's alimony claim
under the statuts, and (2) of the nature of the is sues inwlved in de-
temining the wife's right to permanent alimony, including the issme of
the "fault" of the husband, issues which are perhaps less satisfactorily

ad judicated in the two-state proceeding than in a proceeding with both

parties before the court,

o
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39
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8 Cal. 24 762, 68 F.2d 351 (1937), '

Estin v, Zstin, 334 U.5. 541 (1948), holds that in such a case if C-~li-
fornia wishes to continue the husband!s oblication under the separate
maintenance decree after the ex parte divorece it can comstitutionally do
so, This is on the reascnning that the divorce forum had no jurisdiction

to adjudicate the wife's rights under the prior separate maintenance decree,

See Dc Young v. De Young; 27 Cal. 2d 521; 165 P.2d 457 (1946) (17 could not
recover in separate maintenance action against H because H had obtained
valid Mcxican ex parte divorce decree); Proper v. Proper, 102 Cel. Anp, 24
612; 228 P,2a 62 (1951); Coleman v. Coleman; 92 Cal. App. 2d 312; 206 Pe2d
1093 (1949): Patterson v, P"tterson;, 82 C~l. Anp. 2d 838;. 137 P.2d4 113
(1948); C-lhoun v, C“lhoun; 70 Cal. App. 24 233; 160 P;Ed 923 (19&5); 31

Cal. A»n. 2d 297, 183 P20 922 (1947).

The problem in C:rdinale should be distinguished from that in Campbell v,
Campbell; 107 ¢ 1. 4>p. 2d 732; 238 P,2d @1 (1951), vhere ¥ obtained an

interlocutory divorce decree and?jurisdi cbiorally valid permanent al imcny
award in a California proceeding, following vhich H cbtained an ex parte

divorce decree in Nevada, before the entry of the final Califormia divorce

-

decree., It was held that W's rightis would continuve unler her alimeny avard,

the court reason ing that a California final decree would nct Berminate H's

obligations under the alimcny award made at the time of the interlccutory
-3
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decree, wnd that therefore neither would a Hevada "final" dive rce decrse,

There are California cases which refer tc the need for a valid marriage
between the parties as a condit lon to the wife!s obtaining temporary ali-
mony and suit money in a matrimonial action; but these are not cases simi-~
lar to the permanent alimony after ex parte diw rce prcblem, For example;
if the 1’-.'if8; in a divorce or other matrimonial action; does not make at
least a minimal showing a valid marrizge to the deferdant no order of
temperary alimony and suit money will be made. This is a recuirement thsat
sonre minimal evidencs be shown that a relstionship at some time came into
being betwean the alleged spouses vhich created rights and duties bstween
the spouse, so as to justify the supnort and suit mongy diring the pendency

of the action. If the parties wers once rarried, and have been divo rced

in an ex parte proceedirg, they were certainly in the kind of relationship

o

owontemplated by the temporary alimony znd suit money provisiors, See,

generally; Colbert v, Colbert', 28 Cal, 2d 276; 169 P.2d 633 (1946); Hite
Ve Hite; 124 Cal, 389; 57 P, 227 (1899); Hinson v. Hinson; 1C0 Cal. App.
24 745; 224 P,2d 405 {1950); Pammann v. Parmann; 56 Cal. App. 2d 67; 132
P.2d 851 (1942); In re Cook, 42 Cal. App. 2d 1, 108 P.2d L6 (1940). See
also Lerrer v, Superior Court; 38 Cal, 228 676; 242 P,2d 321 (1952) (dis-~
cussion of meaning of '"during the pendency of eny action for dive ree" as

concerns proceedings after final decree of divo rce); Armstrong, *

1 Californis Family Law 319-35 (1953).
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Emphasis added.

See, generally, U.S. Treas. Reg. 1.71-1(b}(1) (1947); Wewton v. Pedrick,

212 F,2d 357 (2d Cir. 1954); Horne, Tax Pitfalls in Alimony and Separate

Haintenance Pagyments, 35 Taxes 751 {1957); Xragen, Stoke, Oliver & Buckley,

The Marriage Undone: Taxwise, 42 Calif, L. Rev. 408 {1954} ; Lagomarc¢ino,

Federal Tax Consequences of Alimony and Separate ilaintenance Payments, 3

Buffalo L. Rev. 179 (1954 ); Mannheimer, Tax Conseguen ces of Divorce

Decrees, 40 Iowa L. Rev. 543 {1958); iicDonald, Tax Aspscts of Diworee,

Separation, Alimony and Support, 17 U. of Pitt. L. Rev. 1 (1955); Paulsen,
an L -
Support Rights and/Cut-of State Divorge, 38 Minn. L. Rev. 709, 729 n.88

(1954 ); Surrey & Jarren, Federal Income Taxstion, Cases and Materials

927-30 (1955).

See 5. Rep, Wo. 1622, 83rd Cong., 2d Sess. 10 (1954).

N,Y. Civ, Prac, Act §2 1170-b, (vhere husband was plkintiff in ex parte

divores action)b

N.Y. Law Rev, Comm!'n, Leg., Doc. Wo. 65 (K} (1953).

N.J. Rev. Stat. tit. 2, c. 50, 8 37 (Supp. 1950)(no distinction between

wif e and husband as divorce plaintif f).
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The following states pemit an action for permanent alimeny after an ex

parte divorce: Colorado, Davis, v. Davis, 70 Colo. 37, 197 Pac,

241 (1921) (husband was divorce plaintiff}; District of Columbia, Hopson
v. Hopson, 221 F.2d 839 (D.C, Cir. 1955)(husband was divorce plaintif f);

Florida, Fla. Stat., c. 65, 8% 65.04(8), 65,09 (vhere husbend was divorce

plaintiff); Illinois, Iil. Rev. Stat., c. 40, § 19 (1957)(no distinction

between wif e and husband as divorce plaintiff); Kansas, Kan. Gen. Stat.,

c. 60-1518 (Corrick 1949)(no distinction between wife and hushand as
divoree plaintiff); Kentueky, Honaker v. Honaker, 218 Ky. 212, 291 3,lU,

42 (1927 )(husband was divarce plaintiff); liassachusetts, Mass, Ann, Laws,

c, 208, & 34 (1948)(no distinction between wife and husband ag divorce
plaintiff£}; Minnesota, Searles v. Searles, 140 Minn. 385;, 168 N.W. 133
(1918)(husband was divorce plaint iIff); Chio, ilelnyk v. Melnyk, 49 Chio
Ops. 22; 107 W,F.2d 549 (1952)(husband was divo rce plaintiff); Rhods
Island, Vilford v. Wilford, 38 R.I. 44, 94 Atl, 685 (1915)(rermitted
alimony after divorce even where there was "personal! jurisdiction in
divorce action, as long as was no litigabtion of al'imony issua in the
divorce action); Utah, Hutton v, Dodge, 58 Utah 228, 198 P, 165 (1921}
( ife was divorce plaintiff); ashington, Adaus v. Abbott, 21 Wash. 29,
56 Pac. 931 (1899)fwife was divorce plaintiff); Uisconsin, Cook v. Cook,
56 Vs, 195, 14 W.W. 33 (1882)(husband was divorce plaintif f),

The following states do not permit an action for permanent al imony
follow'.ng an ex parte divorce: Georgia; Hall wv. H:s:l]_-J 141 Ga. 361, 80
S.E. 992 (lglh)(v.’if_e was divorce plaintif f); Iowa, Doeksen v, Doeksen,

202 Ia. 489, 210 N.%W. 545 (1926)(wife was divoree plaintiff); Maryland,

~40—
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Staub v, Staub, 170 1", 202, 183 Atl, 605 {1936}(wife was divorce plaintiff);
Vermont , Loeb v, Loeb, Tt, » 114 A.2d 518 {1955)(husband was divorce

plaintiff, See, generally, Annot., 28 A4.,L.R.2d 13%7% (1953},

The Jjudgment in the ex parte divorce action would net be res judicata on the
issus of whether a divorece could have been granted agairnst the husband insofar
ag that issug was a condition precedent to the husband's obligation to pay
permanent alimony., Ses Justice Traynor's concurring and dissenting opinion

in Dimon v, Dimon, 40 Cal. 2& 516 at 535-36, 254 P,2d at 5384 Hutton v. Dodge,

58 Utah 228, 198 Pac, 165 (1921).
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