™y

o ST

#2 5/k/65

First Supplement to Memorandum 65-17
Bubject; Study No, 42 - Good Faith Improver

Attached as exhibits hereto are three preaposed statutes that were previously
considered by the Commission in 1959-1960. The first (A)(pink) is the statute
proposed by Professor Merryman, generally a "do equity" statute. The second
{B){yellow) is a sc-called "relief oriented” statute, which is directed to
telling a court what it can and camnot do in the trespassing improver situaticn.
The third (C)(green) is a so-called "legal rights oriented" statute, which
contains much of the complexities of the relief orlented statute but is
directed to a declaration of respective rights with a view to avoiding liti-
gation.

We do not plan to discuss these statutes at the meeting., They are
presented in accord with the Commission's regquest that we provide this material
to those Commissioners who indicated that they wanted to have a copy of this
material,

Respectfully submitted,

Jon D. Smock
Associate Counsel
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SECTION 1. If o trespasser improves land and the owner of
the land {8 not at fault, as fault is defined in thls Seetien Article,
the court shall decree such relief, in its discretion, as will protect
the owner against loss but aveid, insofar as possible, enriching him

at the expense of the trespasser, except that exemplary damages may
be awarded if the trespass was deliberete. If the owmer is at fauld
the court shall decree such reilef, in its discretion, as will protect

the tregpasser againet loss but avold, insofar as possible, enriching
him et the expense of the cwner. -

SEC. 2. The owner is at fault if the trespass was the result
of & mistake of fact or of law and the owner: (1) caused, encouraged
or participated in the mistake, or (2) knowing of the trespass failed

to warn the trespasser.

SEC. 3. The court may employ any legal or equitable remedies
which will aid it in achieving the objectives of this Seebdsn Article.
Such relief may be awarded in an action brought by the trespasser or
the owner for the purpose or in any action a:ffect.’mg‘ the land. All
peraons asserting any interest in the land or the improvemeants may be
made necessary parties, and the court shell decree such relief as may
be necessary to protect their interests. ‘I'he case shall be tried by

the cowrt sitting without a jury.
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RELIEF-QRIENTED JTATULES

SECTION 1. As used in this article the following terms have
the meaning steted:

{a) “Culpable trespassing improver" means a trespasser who
acts wilfully or recklessly in improving land cwned by another person.

(b) “"Trespassing improver" means a irespasser who improves land
owned by snother but does not act elther vilfully or recklessly.

(¢} "Culpable owmer" means an owner of land who causes or
encourages & trespasser to improve his land or, knowing ithat the
trespasser is doing so, falls to warn him. -

(d) "Owner" means an owner other than a culpable owmer whose
land is improved by a trespasser.

{e) "Enrich" means to award relief beycnd thet necessary to

avoid loss to the person to whom the relief is awarded.

SEC. 2. VWhen as a result of the fact that one person has
trespassed upon and improved the land of ancther, a sult is brought by
one sgalngt the cthex or a claim for relief is mede by cne or the other
in the co\ﬁ'ée of any other Judiclal proceeding, the matter shall be tried
by the court sitting without e jury. Subject to the provisions of th‘is
article, the court shall decree such relief as will achieve as falr and
equitable an adjusiment of the interests of the parties as is possible

under the circumstances while taking into account such public interests
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as may be involved. To this end, the court may employ any established
legal or equiteble remedies, including dut not limited to the Pollowing:
Judicial sale of the improved land and division of the proceeds, stle
of the improvements to the landowner, sale of the land to the lmprover,
an order that the partiez be made tepants in common of the land and
improvemants, an order that the improvements be removed from the land,
forfeiture of the interest of s culpable trespassing W’ imposition
of an equitable lien on the land and improvements, dameges, reasonadble
value of the use and ocu:pation‘ot the land, attorneys' fees, .ut-off.

All persons asserting any intersst in the land or the
improvements may be made parties and the court shall decree such relief
as may be necessary to protect their interests.
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SEC. 3. As between a trespass:l.ng.impmer and an owner, the
court shall, in its discretion, decree such relief as will protect the
ovner against loss but, insofar as possible, avoid enriching him.

SEC. 4. As betwesn a culpable trespassing improver and an
owner, the court shall decree the relief specified in Section 2 and may,
in addition and in its discretion, award exemplary damages to the owner
or, in an aggrevated case, forfeit the interest of the trespasser in
the improvements to the osmer, or do both.

snc 5. As between a trespassing owner and s culpahle owner,
the court shall, in its discretion, decree such reiief as will protect
the trespassing improver against léss but, inscfar ss poesible avoid
enriching him.




EBC. 6. Am between a culpable trespassing improver and o
culpable owner the wurtmymtamduuphﬂdmenorroﬂeitthe
improver's interest. The court shall decree such relief as will protect
the less culpable party from loss but, insofar as possible, avoid
enriching him,




¢ 6/5/59

LEGAL RIGHTS-ORIENTED STATUTES

SECTION 1. | Subject to the provisions of Section 2, vhen a
trespasser has improved land cwned by another, the owmer has the
following rights:

1. To have the improvement removed and his land restored
to its condition before the improvement was made, at the expense of the
trespasser,

2. To recover from the trespasser the reasonable valus of the
use and accupation of the land for.such pericd as the cimer was unable
%o use it becsuss of the erection and removal of the improvement.

3. To recover from the trespasser companastory damages for
any demmge to the land or ciher lmprovements therean atiributable to
the improvement or its removal.

Lk, To recover from the trespusser exemplary damages if he
acted wilfuily or recklessly inmking"l-:he improvement or if he refused
to remove the improvement on demand.

5. Upon {endering %o the trespasser a valid desd conveying
all of the owmer's right title and interest therein, to recover from

the trespaséer the velue thereof on the date of tender.

SEC. 2. Ap owner who causes or encoursges & traspassexr to
improve the owner's land or who, knowing of the trespass, fails to warn

the trespasser does not have the right to recover exemplary damages f£rom
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the trespasser. Nor does such an owner have the right to other
particular kinds of relief specified in Section 1 if (a) the trespasser
did not ect wilfully or recklessly and (b) the cost of the relief to
the trespasser is syubstantially disproportionate to its value to the

owvner.

SEC. 3. A trespasser who has improved land owned by another
has the following rights:

1. To remove the inmro;rement if such removel can be made
without substantiel permsnent injury to the land eand other improvementes
thereon, upon tendering the owner {a) adequate compensation for the use
and occupation of the land; (b) adequate compensation for any damage to
the land; and {¢) if the trespasser acted wilfully or recklessly, exemy’
damages .

2. If removal of the improvements is not practicable, to requi.c
the owner to convey the lend to him upon tendering its fair ma::;ket value
in its uwnimproved state on the date of the tender if the trespass was
neither deliberste nor reckleass and if (a) the owner caused or encourag:<
the trespass or, kmowing thereof, falled to warn the trespasser or (b)
the land has no special or unigue value to the owner and the loss of the
value of thg improvements by the trespasser would be substantially greater
than the loss which the owner would suffer in being required to sell

the land teo the improver st its fair market value.
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