#2 3/30/65
| Memorandum 65-1k
Subjeect: Study No, 42 - Good Faith Juprover

8tatus of Topic

This topic was aesigned to the Commission at ite own request in 1957,
Professor Merryman of the Stanford ZLaw School was hired as & research
consultant. His study {previously distributed) was published in a slightly
revised form in 11 STAN, L, REV, U455 (1959). The cgnnissién previously
congidered this ﬁopic for a period of gbout a year during 1959 and 1960,
Various policy decisions were made at that time but the Commission was unable
to agree on the scope and content of corrective legislation. Further
coneideration of this topic wae deferred in favor of turning sttention to
more pressing problems end the Camigsion has not considered this subject
since Nay 1960,

The membership of the Commission has radically changed since this topie
wag last considered and the rationale for previous policy decisions is
somewhat obscured by the passsge of time, It sppears inadvisable, therefore,
to approach this problem within the restrictive framework of disputed past
action, Accordingly, the staff suggeats that prior declsions be disregarded;
the Commission sheuld get & fresh start on thia topic by considering all
matters de novo. (Favorable action on this suggestion is assumed in the
balence of this memorandum.)

Bcope of Topie

A threshold gquestion that should be decided concerns the breadth of
thisg topie. The Commigsion is authorized to study "whether the law relating
to the rights of a good faith improver of property belonging to anether
should be revised." The bare language of this directive seemingly is broad
enough to include a substantial segment of property law, restitutioh,a.nd
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equity {to name but a few}; literally, it would include improvements made to
personal ae well as to raal property; improvements made Ly lessees, eonditional
vendees, licenseea, co-owners, and the like, as well as by the traditisnasl
trespasser. However, the description in the Commission's request for autharity

to study this topie (see 1957 Annual Report, pp. 17-18) and the study by the

regearch consultant linit the intended scope 28 e practieal maitter to improve-
ments made by a good faith trespagser on resl property bslonging to anasther.

The staff suggests that the Commission adopt a policy of self-restriction
on the scope of its inquiry regerding this topic, There are geveral reasons
for this recommendation. First, it appears to have been the Commission's
intent to confine 1iis inquify to the narrower situation. Second, the
regearch atudy deals almoet exelusively with this nerrow problem to the
exelusion of substential questions that undoubtedly would be relevant to a
broader inguiry. {A new research study of expansive scope would be necessary
to consider all facets of the broader problems,) Third, even though the law
in broader areag may not he entirely satiafectory, it iz et least more clearly
defined and somewhat more egquitable than the rather harsh, ill-defined law
governing the good faith improver of realty belenging to another, Fourth,
there are enough problems involved in the limited ingquiry without inviting
more. For these and other apparent reasons, the staff believes that self-
restraint in this ares is highly desirable. {Approval of this suggesztion wduld
preclude, for example, our beccming involved in a reformation of the law of
fixtures.)

Relevant to the guestion of gcope is the existing law coneerning the
good faith improver of property belenging to another. Hence, there follows
a summary of the relief presently available together with seme background

material relating to the most reecent ptatutory activity in this ares.
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Background

The basgle statutory law that givés rise to this preblesm is Civil Code
Section 1013:

1013, When a person affixes his property to the land of

another, without an agreement permitting him to remove it, the

thing affixed, except as otherwise provided in thig chapter,

belongs to the owner of the land, unless he chooses to require the

former to remove 1t or the former elects to exercise the right of

removal provided for in Section 1013.5 of this chapter.
This section thus states the general rule that, except for removal rights,
improvements belong to the owner of the land. (An exception to this rule
appears in Civil Code Section 1019, relating to removal of fixtures by
tenants.) Although many states have enacted so;called "betterment" or
"occupyling claimants" acts, California has not. However, there are remedies
gvailable te the good faith improver under existing law,

Set-off, TIf the owner seeks damages for withholding in addition to
seeking recovery of the land, the good faith improver is entitled to a set-
off against such damages under the conditions specified in Code of Civil
Procedure Section Thl.

Bstoppel. Estoppel of the owmer is an available remedy but the courts
have erected such a rigorous standard for relief under the doctrine of estoppel
that instances of its favorable spplication have heen extremely rare.

Removal, Perhaps the most valuable form of relief is the removal right
granted by Section 1013.5 as an exception to Section 1013, BSection 1013.5
vad edded to the Civil Code in 1953 upon the recommendation of the California
Land Title Association. (Attached as Exhibit IV is an excerpt from the
proceedings of that association that concerns this legislation,) The section
was smended in 1955 upon the recommendation of the Californis Bankers
Association to spell out in more detail the right of removal granted by

thig section. The present version of Section 1013.5 is set out ag Exhibit I.
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Although Professor Merryman's study indicates that Section 1013.5 1a
limited in $ts spplication te trespassing improvers (see the Study, p. 19),
the literel language is not s¢ limited; hence, other writers have taken &
different view (see, e.g., the law review Note set out as Exhibit II) and
suggest that the statute may apply not only to tregpassers but also to
tenants, licensees, and the like, That portion of the Senate cormittee's
report {reporting in 1953) that pertains to this legislation is attached as
Exhibit IIX. Note that the statement of the purpcse of the bill does not
limit its applicatien to trespassing improvers. The Senate committee was
avare of the "ocoupying claiments" acts of other states {which are expressly
1limited to trespassing improvers) but did not so restrict the legislation
that resulted In adding Section 1013,5 to the Civil Code.

The cases do not shed eny light on the seope of application of Section
1013.5. The meetion appemsrs to have been cited 1n only one cese (Talliferro
v, Collasso, 139 Cal, Anp.2d4 903, 294 P.2d 77h (1955)), and was there cited
éo belater the court's conelusion that the statutory relief presently provided
ﬁn.Code of Civil Procedure Section 741 and Civil Code Section 1013.5) preclud-
a court frem applying general principles of equity to a case involving e
trespassing imprever, Apparently, ne other occcasion for invoking Section
1013.5 hag ardsen since itz enactment.

In addition to the brief background afforded by the foregoing summary,
this review of existing law illustrates the asdvigability of restricting the
scope of congideration ef this problem te the narrow area suggestad above.
Thus, it is apparent that the present statutory and case law affords some
relief to the trespassing improver {and afforde a larger measure of relief
to persons in other categories, such as tenants). It seems appropriate to
determine within this existing framework, therefore, whet further relief

{if any) ought te be granted in this aiea.




Revisiong in Existing Law

The prineipal deficieney in the existing law ig that, as a practigel
matter, set-off is the only remedy availeble to a trespassing imprever where
removal 15 impossible, Hence, the Commission should consider whether
additisnal relief ghould be provided in this situation and, az a part ef
the mere general problem, whether alternative forms of relief sneuld be
provided even where removal is possible. For this purpose, it is appropriate
as & starting point to determine exactly who should be benefitted.

Bad faith improver., So far as can be determined, no statute or case has

been found where ralief of any kind has been accorded to s trespasssr in
bad faith who improves the property of another, The principle underlying
the common law reflected in Civil Code Section 1013-~that an owner ghould
not be "impreved" out of his property ownership~-~applies with force to the
bad faith improver. For example, a developer who knows that he has ne right
to do se should not be permitted to "improve" property belenging to ansther
and expect to recoup anything. If the rule were otherwise, and ferced sals
a remedy to be provided (as it sometimes is in equity), a developer could
inprove a recaleitrant seller out of his propsrty. In keeping with the
staff's suggestion of restricting the scope of consideration to goed faith
improvers, it is suggested that no relief be provided a bad faith improver.

Good faith imprower. The principal difficulty encountered in censidering

what relief eught to be granted a good faith Improver is defining exactly
who 18 a "good falth" improver., Sheould a subjective or an objective standard
be applied? In other words, does a person act in good faith if he actually
believes he owns the property even though the belief was unreasonable under
the circumstances, as where he knows facts that would have put the prudent

wman on inguiry®
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Attached as a last Exhibit is a list of problem cases referred to in
the study. The Commission should consider these not for the purpose of
concluding what the result should be in terms of uwltimate relief but solely
for the purpose of judging the standard (whether subjective or objective)
that ought to be applied in determining whether any relief should be providead.
The Commission should first agree on a standard to define the type of
conduct for which relief should be granted before consideration is given to
the form of relief to be accorded.

Owner, The conduct of the owner may have a bearing on the standard to
Pe applied in defining the improver. TFor example, a subjective standard may
be appropriate to define the improver where the owner is at least partially
regponsible through his owm neglect or affirmative conduct. On the other
hand, an objectlive standard might be appropriaste when dealing with an innocent
owner, Hence, consideration also should be given to defining the owner's
conduct for the purpose of determining the standard to be applied to the
improver. (Except for this limited purpose, the owner's conduct bears
principally upon the type of relief to be afforded, which need not be considered
in detail at this point.)
Sumary

The foregeoing presents the principal problems that the staff believes
should be considered at this time. TIf the Commission determines that
additional relief should be provided in this area and can agree upon the
persons to whom such relief should be granted, consideration can later be
given to the form of such relief to be provided.

Respectiully submitted,

Jon D. Smock
dAszsociate Counsel
.




Mems 6£5-1L
EXHIBIT I

Section 1013.5 of the Civil Code

{a) Right of removal; payment of damages. When any person, aeting in
good faith and erroneously believing bacause of a mistske either of law or
fact that he has a right to do so, affixes improvements to the land of another,
such persen, or his successor in interest, shall have the right to remove guch
improvements upon payment, as their interests shall appear, to the owner of
the land, end any other person having any interest thereéin who acquired such
interest for value after the commencement of the work of improvement and in
reliance thereon, of all their damages proximgtely resulting from the affixing
ard removal of such improvements.

{b} Parties; lis pendens; costs and attorney's fee. In any action brought
to enforece such right the owner of the land and encumbrancers of record shall
be named as defendants, a notice of pendency of action shall be recorded bafore
trial, and the owner of the land shall recover his costa of suit and a
reasonable attorney's fee to be fixed by the court.

(c) Interlocutory judgment, If it eppears to the court that the total
amount of damages cannot readily be ascertained prior to the removal of the
improvements, or that it is otherwise in the interests of Jjustice, the court
may order an Interlecutory judgment suthorizing the removel of the improvements
upon condition precedent that the plaintiff pey inte court the estimated total
dameges, as found by the court .or as stipulated.

(d) Consent of lienhelder. If the court finds that the holder of any
lien upon the property acquired his lien in good faith and for valus after
the coumencement of the work of improvement and in rellance thereon, or that
a8 a result of the peking or affixing of the improvements there is any lien
against the property under Article XX, Seectien 15, of the Constitution of this
State, judgment autherizing removal, finael or interlocutory, shall nat bhe
given unless the holder of each such lien ahall have consented to the remeval
of the improvements. Such consent shall be in writing and shall be filed
with the court.

(e) Nature of right created. The right created by this section is a
right to remove improvements from land which may be exsreised at the optisn
of one who, aeting in good faith and erroneoualy believing beeause of a
mistake either of law or fact that he hss a right to do se, affixes such
improvements to the land of anether. This sectien shall net be construed te
affeet or qualify the law ag it existed prior to the 1953 amendment of this
section with regard teo the circumstances under which a court of eguity will
refuse to compel removal of an enorcachment.



EXHIBIT IT

27 50. Cal. L. Rev. 89-91

FIXTURES
Right To Remove Fixturea.fm Real Property

(1) In General.--The common law "fixtures" doctrine, codified in 1872
muctioniﬁ3orthec1vileode, permitted s landcwmer to become the cwner
of chattels affixed to his land, mtheahmceofwammtpm%gt?
the affixer to remove the thing affixed.}’T The potentisl harshnessl
this doctrine was softened a year later by an amendment??? to section 1013
which provided that title would pass to the only if the provisions
in section 1019 were not spplicable. Section 10 allows a tenant to
ruwvechlttelslfﬁxedtothelandorwotherrortheweof"tnde, |
mamufacture, ornament, or domestic use if the removal can be eﬂ‘ected without |
Murymthepm%us, unlessthethingarrixedhasbeman iutmulparl; |
of the premises.”

(2) The New Pixtures Rule.--Tnis yeur the Legislature amended section g
1013 and added section 1013.5 to the Civil Code. As amended, section 1013
glves u person, who affixes his chsttelstothelnﬁorumther,maptmml
right to remove as provided in section 1013.5. Section 1013.5 crextes a right !
tormuinlpersonwho munsmmm&andemnmshbmm ;
because of a mistake either of law or fact that ke has & right to do so” i
affixes his chattels tc the land of another. The exercise of the right to
remove 1s conditioned upon the peyment of damages to the landowneyr for any
injuries resulting from the affixing and remeval of the chattel. Applying
this new law of fixtures, any affixer seems to be given a right of remowvel
merely upon peyment of the appropriate dansges, regardliess of iadur.vto t.he
pmuu,ulmuthechattelmarﬁxedingoodfuth.

(3) Right of a Temant to Remove.--Such a conclul:lon raises the quest_-:lqif :

Prepued by Ronald lee Schnelder,

I57: Barle v. Kelly, 21 Cal.App. 480, 132 Pac. 262 (1913).

158, Gett v. McManus, 47 Cal. 56 (1873).

159. Cal.Stats. (1873), § 128, p. 224 {Anen&lents to the Codes).

160. Cal. Civ. Code (1951), § 1019.

161. Bee, for example, Gordon v. Cohn, 220 Cal. 193, 30 Pac{2d) 19 (193b)(1n.1ury
to p:l.'euilel? and Alden v. Mayrield, 163 Cal. 793, 127 pec. & (1912).

\62. Cal.State. (1953), ¢. 1175, p. 267h. |
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of the present applicability of section 1019. 163 For example, suppose that

s tenant affixes his chattel to the land of another under the mistaken balief
that he will be able to remove it as a trade fixture without injury to the
premises. Is this mistake sufficient to bring the temant within the purview
of asection 1013.5¢ If 8o, section 1019 may well be rendered useless as to
lessors, for vhenever a landowner invokes the provisions of section 1013, the
tenapt may be able to invoke section 1013.5 and remove the chattel irrespective
of the injury to the premises, merely by paying demages.

{4) Right of a Tre ger to Remove.-- Prior to this yeaxr, when a
chattel was affixed Qﬁ Fﬁﬁ of mnother by e trespasser, section 1013 bas
been applied rigidly, appamtlydismsardingtheargtmttmmgoodlﬁs
or bad faith of the trespasser-annexer is s factor that should be considered.
A trespasser now can show his good faith by proving that he affixed the
chattel under a mistake of lew or fact, thus creating in himgelf a right to
remove and avoiding the absoclute forfeiture formerly suffered by trespasser-
amexers. : :

(5) Right of Licensees to Remove.--Where a licensee annexsd chattels to
the land T, many rnia courts backed away from the indiscriminate
use of section 1013 by implying, fmtherehtiomhipofthepa.rti s the
necessary agreement allowing the licensee t0 remove the "fixture, "4

163. A problem arises in thie comnection as to whether § 1013.5 impliedly
repeals the "trade fixtures" exception to the law of fixtures embodied in
§ 1019. It may be argued thet the Legislature intended s comprehensive
revision of the rights of annexers to remove "fixtures" vhan it edded
$ 1013.5. If the entire subjsct matter was in fact dealt with, section
1019 should be held to bave been superseded by § 1013.5. Homestead Valley
Banitary District v. Donmchue, 27 Cal.App.(2d) 548, 81 Pac.(2d) 471 {2938);
Mack v. Jastro, 126 Cal. 130, 58 Pac. 372 (1599). On the other hand, there
is a strong preswnption sgainst implied repeal. Chilson v. Jerome, 102
Cal.App. 635, 283 Pac. 862 (1925). "The enactment of a genersl law broed -
enough in its scope . . . to cover the field of operation of s special . .
statute will-generally not repeal a statute which limits its operntion to
a.partimlarphaseoftheau'b,ject covered by the general law, . . ."
Sutherland Statutory Construction (1943), 486, § 2021. BSince there is no
irreconciladle conflict between §§ 1013.5 and 1019, the latter should de
construed as remainiog in effect as a qualification or an ion to
§ 1013.5. City of Oskland v. Eogan, Il Cal. App.{2d) 333, Pac.(2d)
987 (1940). 1In view of the fact that courts will rescrt to any reascusble
construction in order to avoid a repeal by implication, In re Mitchell,
120 cal. 384, 52 Pac. 799 (1898), it is submitted that § 1019 is not
inmpliedly repealed by the addition of § 1013.5 to the Civil Code.

164. United States v. Land in Monterey County, 47 Cal. 515 {1874).

165. 5 Am. Law of Prop., Fixtures (1952), 36, § 19.9.

166. City of Vallejo v. Burrill, 64 Cal. App. 399, 221 Pac. 676 (1923); Taylor
v. Heydenreich, 92 Cal. App.{2a) 684, 207 Pac.{24) 599 (1949).
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Under the new fixtures rule, courts may Jjust as eagily grant a licensee
the right to remove the chattel, for it will be simple to sbow a mistake in
law or fact in that the licensee affixed his chattels at a time vhen his use
of the land was of a temporary nature.

{6) Right of Conditional Seller of Chattel.--As a general rule, in the
absancs of any applicable recordi.nglg?atute, the conditional seller will
preavall over s bone fide purchaser. Since, 6ga.1:l.fomia, only two types
of conditional sales contracts must be recorded, it wvould seem that in
all other cases the conditional seller would necessarily prevail even though
he had not reco contract. However, this has not been the result.
The Californis rule ie that where a chattel bought pursuant to a
conditional sales contract is affixed to the realty, the purchaser for value
of the W, without notice of the conditional sales contract, will
prevail. As a result of this rule, a conditiocnal seller has had %o
comply with the law relating to recordation of inmstruments affecting title
to.orx possessiohsr real property, in order to protect his security interest

in the chattel.

By virtue of section 1013.5, however, even though the conditional sales
contract is not recorded in the eppropriate records, the conditionmal seller
may now be able to exercise the newly created right remove chattels and
defest a subsequent bona Pfide purchaser of the 1land.if08 If such a result
is reached, a problem may arise as to a possible qualification of the
seller's right to remove. Will the saller be allowed to remove the chattel
even though someone else, for example, the conditional buyer, accomplished
the annexation?

167. BHarkness v. Russell, 118 U.S. 663, 7 Sup.Ct. 51, 30 L.Bi. 285 (1885).
But see Oskland Bank of Savings v. Celifornia Pressed Brick Co., 183
Cal. 295, 191 Pac. 524 {1920). See alsc Vold, Sales (1931), 206, § 97,
and cases cited.

168. Cal.Civ.Code (1951), §§ 2980, 2980.5, relating to conditional sales
contracts involving mining equipment and animate chatiels. These two
sections have been amended this year. See Cal. Stats. (1953), ¢. 1885,
g- 3679, § 2980; and Cal. Stats. (1953), c¢. 1783, p. 3562,

'm.S- ' l : T .

169. The resson for this rule has been suggested to be that if the condi-
tional vendor kmew the chattel would be affixed to the conditional
buyer's lapd, the seller presumably intended that the chattel become
"realty.” Oakland Bank of Savings v. California Pressed Brick Co.,
183 Cal. 265, 191 Pac. 524 (1920). Another reason advanced is tbat
"where ohe of two innocent persons must suffer, he should bear the loss
who caused the deceitful appearance.” Peninsula Burnsr and Oil Co. v.
McCaw, 116 Cal. App. 560, 3 Pmc.{2d4) 40 {1931}. :

160s. Oekland Bank of Savings v. California Pressed Brick Co., 183 Cal. 295,

101 Pac. 524 (1920). '

170. Cal. Govt. Code (1953), § 27280. See Horowitz, The Law of Fixtures
in California--A Critical Analysis, 26 Southern California Law Review
21, h?: 49-50 (1952)- ’ '

170a. If this view is accepted, will § 1013.5 work an implied amendment of
the scope o6f the recording lew as it has been applied to conditiconal
sales conbtracts? As to what constitutes an implied amendment, see
Sutherland Statutory Construction {1943), 365, 447, § 1913, 2002.
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(7) Rights of Liemholders.--Section 1013.5, in addition to condi-
ticning the right to remove upon the payment of damages, has placed another
limitation on the exercise of this right. If, after the annexer has
commenced the acts that culminate in the annexation of the chattel to the

person in relisnce therson, in faith and for value, acquires
lieniT upon the property, or if a 1i 1a results from the making or
affixing of the chattel, authorization to remove will not be given until
such lienholder gives written consent to the removal.

This provision appears tc be a limitation not only on the rights of
annexers such as tenanits and the like, but also on the right of & condi-
tionel seller to remove chattels affixed to the lend of another. If a
dien is acquired as a result of the affixing of the chattel to the land,
the holder of the lien may prevent the conditional seller from exercising
his right to remove the chattel until t.b.f %ienholder'l written consent is
obtained or until his lien is satisfied. il

171. The language of § 1013.5 would seem to be brasd enough to include a

' subsequent bona fide mortgagee of the real property to which the
chattel was annexed.

1T71a. Liem)l resulting under Cal. Const. (1879), Art. XX, § 15 (maehnnics'
liens

172. Bowever, if the property remaining after the removal would be -
sufficient to protect the liepholder's security interest, will the
courts feelthatremsaltoallowrmvalisnnreasombleunderthe
clrcumstances and order that consent be given?
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Memo 6514
YHIBRIT ITY

EXTRACT FROM

Second Progress Report te legislature, SENATE INTERIM JUDICIARY COMMITTER
(1953) (Pages 111-113)(Contained in Volume 2, Appendix to Journal of Celifernia

Senate, 1953 Regular Session}.

E. BECTIONS 1013 AND 1013.5 OF THE CIVIL CODE

An act to amend Section 1013 of the Civil (ode and to add & new section to

8aid code toc be numbered 1013.5, relating to removal of lmprovements

from real property.

The people of the State of California do enact as follows:

SECTION ). Section 1013 of the Civil Code is hereby amended to reed:

1013. When a person affixes his property to the land of another, witheut
an agreement permitting him to remove it, the thing affixed, excapt as other-
wise provided in seetien-ten-hundred-asnd-nineieern this chapter , belongs to
the owner of the land, unless he chooees to require the former te remove 1it.

SEC. 2. BSection 1013.5 is added to the Civil Code, reading as follows:

1013.5. VWhen any person, acting in good falth and erroneoualy believing
beeause of g mistake either of law or fact that he has a right to do so,
affixes improvements to the land of another, such person may bring an action
in the superior court of the county where the property is situsted to permit
the removal of such Iimprovemente, on such terms as the court shall prescribe,
The court by its judgment of removal shall meke such awerd to the owner »f
the land ag it shall deem equitable to compensate him for his demages and
expenses, including attorneys' fees, resulting from such affixation and
removal and for defending the action,

Memorandum on Amendment to Civil Code Section 1013 and Proposed New Section
1013.,5.

Purpose., This measure is designed to impreve the positien ef one who,
bacause of & good faith misteke, affixes permansent improvemente to the land
of another, Tha proposed legislation would extend to such person the right
to remove the improvements, pursuant to a court order suthorizing such removal.
Provision is made for full compensation to the owner of the realty, including
the amount of attorneys' feeg he might incur in defending the action in which
removel is sought.
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Background. The gensral rule of the ccmmon law is that whatever a
tregpagser attaches to the land at once passes to the owner of the realty.
There can, of course, be no guarrel with the rule ae it applles to ons who
in bad faith appropriates the land of ancther as a building site. It 1s,
however, squally cleer that the rule is harsh and unjust when applied
ageinst an improver who is the innocent vietim of a good faith mistske.

There is no reason to bestow an undeserved gift upon the owner of the land,

For this reason the rigid common law rulé has been modified in most
Jurisdictions, in varyling degrees, to protect one who makes improvements
under the good fajith belief that he has a right to the land. Most states
have enacted statutes, known as "occupying claimants acts" or "betterment
acts" permitting a good faith improver to recover the value of the improve-
ments, (Tiffany, Real Property, 3d Ed., 1939, Section 625,) The statutes
30 enacted are not uniform in their provisions. ({See discussion in 137
AJL.R, 1078.) In general, however, they provide that the landowner must, as
a condition of his recovery of the land pay for the value of the improvements
over and above the value of rents and profits during the period of the
occupancy. (42 C,J.8,, page 430.)

In California the law is well settled that, barring circumstances upon
which to raise an estoppel against the landowner, a2 geood faith improver has
ne rights beyond those accorded him by Section T4l of the Code of Civil
Procedure, This section permits an innocent improver to offset the value
of the permanent improvements against a c¢laim of the owner of the realty for
the recovery of rents, issues and profits. (Huse v, Den, 85 Cal. 390, hOl;
Wood v. Henley, 88 Cal. app. 441, L62,) And if the owner of the realty does
not seek to recover such demages, the innocent improver cannot assert the
value of the permanent improvements at all, since "the value of the permanent
improvements , . ., may be allowed only as a set-off to such damages as may
be claimed for the withholding of the property sued for." (Kinard v. Kaelin,
22 Cal. App. 383, 389, emphasis added.){Other cases collected in the
California Annotations to the Restatement of Restitution, Ssetion 52.)

It appears, therefore, that the California rule is more harsh than that
of most other states. These other states have attempted varying solutions
to the problem, all based on the idea that the owner of the land has ne just
elaim to anything except the land itself and fair compensation for damage and
loss of rent. Most of the "betterment acts” provide that the landownsr must
pay for the permanent improvements, (See, e.g. Ill. Anno. Stats. Vol. h5,
Sections 53 to 58.) Provisions of this nature raise a problem as to whether
or not it is fair to insist that the owner of land pay for improvements that
he 4id not request and mey not want, For this reasen it is felt that some-
thing short of the conventional "betterment act” would be more desirable,

The proposed amendments are designed, therefore, to accomplish the narrow
purpose of permitting removal of the improvements with full compensation to
the landowner. Such an enactment would protect the good faith improver in
most cases, and would neither compel the landowner to purchase unwanted
improvements nor cause him any other expense.
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AMENDED DRAFT

An act to amend Section 1013 of the Civil Code and to add a new sectien to
said code to be mumbered 1013.5, relating to removal of improvemsnts
from real property.

The people of the State of California do enact as follows:

SECTION 1. Section 1013 of the Civil Code is hereby amended te resadg

1013. When z person affixes his vroperty to the land of ancther,
without an sgreement permitting him to remove it, the thing affixed, except
a8 otherwise provided in seetion-ten-kundred-and-rinesesn this chapter ,
belongs tg the owner of the land, unless he chooses to require the fermer
to remove 1t + , or the former elects to exercise the right of removal
provided for in Section 1013,5 of thig chapter .

8EC. 2. A new section is hereby added to said code, resding as follows:

1013.5. When any person, acting in good faith and erroneously believing
becauae of a mistake either of law or faect that he has & right to do s0,
affixes improvemente to the land of another, such person shall have the
right to remove such improvements upon his obtaining, in an aetion brought
in the superior court of the county where the property 1s situated, a
Judgment permitting the removal, on such terms as the court shall prescribde,
The court by its judement of removal shall make such award to the owner of
the land as it shell deem equitsble to compensate him for his damages and
expenses, including attorneys' fees, resulting from such affixetion and
removal and for defending the sction,

Committee Memorandum on Amended Draft

Some members of the committee felt that it might be saild of the first
draft of this measure that it did not cleerly creste a substantive right ef
removal, For this reason the proposed legisletion was amended as above set
forth,



EXHIBIT IV

EXCERPT FROM FROCEEDINGS, CALIFORNIA LAKD TITLE
ASSOCIATION, FORTY-SIXTH ANNUAL CONVEXNTION,
JUNE 18, 19, 20, 1953 (pages 25, 28 and 29)

REPORT OF EXECUTIVE VICE PRESIDENT

Richard E. Tuttle

- Among the measures which we sponsored, and which were

outlined in the Newsletter of last December, were the following:

k &k

5. Innocent Improver. {S.B. 678} The general rule of

the common law is that whatever a trespasser attaches to the
land at once passes to the owner of the realty. There can,
of course, be no quarrel with the rule as it applies to one
who in bad faith appropriates the land of another asa building
site. It is, however, equalily clear that the rule is harsh
and unjust when applied against an improver who is the innocent
victim of a gogd faith mistake. There is no reason, other ﬁhan
the traditional common law dogma, to bestow an underserved gift
upen the owner of the land.

For this reason the rigid common law rule has béen modified
in most jurisdictions; in varying degrees, to protect one who
makes improvements under the good faith belief that he has a

right to the land. Most states have enacted statutes, known
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as "occupying claimants acts' or "betterment acts" permitting
a good fgith improver to recover the value of the improvements.
{Tiffany, Real Property, 3rd Ed., 1939, Section 625.) The
statutes so enacted are not uniform in their provisiops. (See
discussion in 137 A.L.R. 1078.) 1In general, however; they
provide that the landowner must, as a condition of his recovery
of the land pay for the value of the improvements over and
above the value of rents and profits during the period of the
occuﬁancy. (42 C.J.S. page §30.)

In California the law is well settled that, barring

circumstances upon which to raise an estoppel against the

* landowner, a good faith improvér has no rights beyond those

acéorded him by Section 741 of the Code of Civil Procedure.
This section permits an innocent improver to offset the value
of the permanent improvements against a claim of the owner of
the realty for the recovery of rents, issues and profiﬁs.
{Huse v. Den, 85, Cal. 390, 401; Wood v. Henley, 88 Cal. App.
L1, 462.) And if the owner of the realty does not seek to
recover such damages, the innocent improver cannot assert the
value of the pérmaneht;improvements at all, since “the value |

of the permanent improvements . . . may be allowed only as a

gset-off to such damages as may be claimed for the withholding

of the property sued for.* (Kinard v. Kaelin, 22 Cal. App.
383, 389.) (Other cases collected in the California Annotations

to the Restatement of Restitution, Section 52.}
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It appears, therefore, that the California rule is more
harsh than that of most other states. These other states have
attempted varying solutions to the problem, all based on the

idea that the Gwnar‘of the land has no just claim to anything

except the land itself and fair compensationfor damage and loss

of rent.- Most of the "betterment acts" provide that the land-
owner must pay for the permanent improvements. (See, e.g. Ill.
Anno, Stats., Volume k5; Sections‘53 to 58.) Provisions of
this nature raise a problem as to whether or not it is fair
to insist that the owner of land pay for improvements that he
did not réquest and may not want. For this reason it was felt
that something short of the conventicnal "betterment act®
would be more desirable. The proposed amendments are designed,
therefore, to accomplish the narrow purpose of permitting
removal of the improvements with full compensation to the
landowner. Such an enactment proﬁects the good faith improver
in most cases, and neither compels the landowner to purchase
unwanted improvements nor causes him any other expense.

The bill has been amended at the suggestion of the
California Bankers! Association to provide in more detail and

in somewhat different form the purpose and intent of the bill.

lFurther, there is an express provision to protect good faith

holders of a lien, including lenders and mechanics® lien

claimants.
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(Study #42) 2/26/62
Rights of Good Faith Improvers

PROBLEM CASES
Case 1

Two years ago X; a clever imposter, posed as the cwner of
Blackacre and forged a deed to T who paid $15;OOO in goed
faith., T cleared and drained the land at a cost of $10;OOO
and built a house and dairy barn on it at a cost of $50;GOO.
Both the house and the barn have concrete slab foundations
containing the plumbing; electrical, heating and sewer systems,
Removal of either building will wreck it, T paid taxes on
Blackacre for the two years and also a $1;OOO street assessment.
The unimproved land is worth $15;000; as improved it is worth
$65,000. X has absconded. 0, the owner; now brings an
action to quiet title and recover possession. O's reasocnable

attorney’s fees and costs in the action are $2,500.

Case 2

Two years ago T purchased lot 26 in a newly subdivided tract.
He built a house on lot 27, soclely because he mistook it for
lot 26, Both lots were vacant at the time and of the same
value., The mistake only became apparent when a proposed
purchaser of lot 27 pointed out to the subdivider that it was
occupied by T, S, the subdivider, now brings ejectment

against T. T paid $10,000 for lot 26 and has spent $20,000
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in building a home on lot 27, T paid taxes on lot 26 for
the two years. The improved value of lot 27 is $35,000,

Case 3

T goes on Blackacre which a reasonable man would have known
belongs to someone else. T, who is 65 years old and somewhat
gsenile, believed that the land was "public domain" and would
belong to'anyone who took possession and improved it. He
spends $5,000 for materials with which he constructs a frame
building which can easily be removed without damage to the
realty. As a result of the improvement the value of the land

is increased by $10,000. O now brings ejectment.

Case &

Suppose in case 1 the following additional facts appear.

The concrete slabs for the house and dairy barn were poured
by Contractor who has not been paid and claims $3;500 for

his services, Lumber Co. supplied lumber and other materlals
for the house and dairy barn and has not been paid; the total
claim of Lumber Co. being $10;DOO. The Dairy Barn Supply Co.
is a conditiocnal vendor of certain fixtures installed by T
in the dairy barn; the value of such fixtures being $2,500.

M held a $1,000 mortgage on Blackacre at the time X gave the
deéd to T. After the house and dairy barn were ccmpleted,-O.
sold Blackacre to BFP subject to the $l;000 mortgage. Both O
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and BFP live in New York and neither inspected Blackacre

before the sale. BFP then borrowed $1;000 from Y; giving Y

a mortgage on Blackacre as security for the loan. Y relied

on the improvement to Blackacre as part of the security for
the loan. BFP plans to subdivide the land and sell the lots.
Assume that all parties act without actual knowledge of the
true facts. Advise Contractor; Lumber Co., Dairy Barn Supply
Company, M (the original mortgagee), BFP {subsequent purchaser)

and Y (subsequent mortgagee) of their rights.

Case 5

Painting Company makes a contract with the owner of 331
Broad Street to paint the house located thereon. By mistake;
two painters employed by Painting Company paint the house located
at 313 Broad Street. The house painted was in serious need of
painting. The painting increased the value of the house by at
least $600. The out of pocket costs of Painting Company {cost
of the paint; wages of painters; and other out of pocket costs)
are $450, The owner of 313 Broad Street; a retired widow
living on a pension of $150 a month; consults you. She says
she can just make ends meet and cannot afford to pay anything

for the paint job.

Case 6
Assume in Case 5 that the owner of the house is Realty Company

which rents the house. Realty Company had decided to paint
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the house and had obtained estimates ranging from $550 to $800
for the job, The two painters employed by Paint Company
discussed the paint job with the tenant who selected the colors
used. The tenant had heard that the house was to be painted
and assumed that Realty Company had sent the painters. Realty
Company finds no fault with the paint job but consults you as

to whether it is required to pay anything to Painting Company.
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THE IMPROVEMENT BY ONE PERSON ‘OF LAND
' BELONG!NG TO ANOTHER*

* Thia st mmldostthsdirectlon of the Law Rcvlllon Comhdonbrm-of
" Jobn Henry Mertyman of the School of Law, Btanford Univeraity.

" Introduction -

- . 'The California law on this subject has long been considered unsatis-
- factory Its most recent- application in the case of Talwfsrro .
- Colasso® by a court which sharply eriticijed khe : ,
by statnt.e and case aunthority to apply,® has renewed mt.erest m T
problem. This study has been prepared to assist the Oahforma Law
Revigion Commisaien in its congideration of the need for revision'and
the form that revision shonld take‘ .
"Tn simplest form the problem is how to deal with the parties when .
Almpmulemd There ave three typical esses: (1) Thedeiecnve
in which 4's title proves to be bad after he bas made im-
provements gn land which he believed he owned. (2) The wrong lot
csaee in which 4 improves B’s land because of a mistake in the iden-
tltyofthehnd. Paliaferro v. Colasso is such a case. (3) The no-called
faith in which the trespass was deliberate rather than mis.
of these ean be complisated by the interests of third per-
sons,aswhered builds on B's land with €'s materials and the land is
soM or mortgaged to D without notice of the claims of A and C.
These problems are very old. The rules applicable in both the common
md eivil law jurisdictions today are directly iraceable to the Roman
law of accession, although the course of development in the two eom-
temporary syntems hag been strikingly different. The outlines of this
development are hers et out because they offer considerable inxight
- into the subject of this paper, -

1k éuu = 15“{1::1} gtﬁﬁi’w""’ﬁ?m : af mwfu’u aa%.-u—l" "_,‘ .
-uocu..mp.u ﬁ’“ Pli)d‘ﬂi ey T UBED.
et b Do e it o salerne sowet e e
Mﬂd knm A8 Innocent improvers ‘ﬂrweny
m g -‘lﬂ?‘lﬂl P“ .vterhmumeﬂbed uuu un the isws of this m"

3 B 4580, For description of the Caks '
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THE ROMAN LAW
In the Institufes of Justinian the following passage appesry:

Ex dlverso si quia in alienc solo sua
materie dowom sedificaverit, illing ft

- downs, coins et solum est. ped hoe
. ¢asu materize dominua proprietaterm
sius amittit, quin voluntate efus alis-
nata ilrbeile:itur. atique si non ignora-
.bat in alieno solo me aedificare: et
fden, Yieet diruta sit vindicare

On the other hand, it anyone builds with
his own materials on the iand of an-
other, the building belopgs to the owner
of the land. But in this case the owner
of the muterials loges bis property, be-
cause he is presumed to have voluntar-
ily parted with them, though only, of
course, if he knew he wan buflding on
avother’s lend; and therefors, if the

. . : materiam ndn pigse. eerie illud con-
I stat, si I possessione constituto
) avodifteatore aoli domipus petet domun
- .. SURkm esse D vat pretium mater-

. - ’he et lmmeﬁwfibmmm. poses sum
tionem doli mali repelli,
bmne fidei possessor fuit

1 : 2am sclenti alienum

building should be destroyed, he cannot
even then bring & real setion for the
materials. Gf course, {f the builder has
pogsession of the land, end the cwner of
the soil elaime the building, but refuses
to pay the price of the materials and the

. cove polum putut culpe obief, quod be defeated by an exception of dolne

temere aedificaverit in eo salo, quod malus, previded the builder was in pos.

Inteliogeret enset pesslon bona fide, For if he knew that

he was not the owner of the soil, bw is

- ) barred by his own negligence, beckuse by

recklessly builté on ground which he.

knew to be the property of anothert

‘ . The meamng is quite clear. A bad faith trespasser loges everything, but
. . 8 good faith improver may recover his materials if they are ever mev-
o ered. If the owner of the land brings an action for poseeasiongthe good
faith improver can recover the cost of materials and labor or retain

possession if the owner refuses to pay. The elaboration of this passage

jn the Dsgest and in the work of numerous commentators is briefly sem.

‘mariged in Buckland.? Jt appears that the law on this subject was com-’

plex, aubtle and somewhat fuid.® Buckland states thet ‘“there was
ev:den'ﬂ,lr evolution and difference of cpinion among the jorists them.
pelves.'’ .

“ﬂ mﬁ:".%‘ - “ - on that of Moyle, TiE INATITTTRS OF JUSTINLAN 41-43 (kth

"Tha bued |
° lmmh 1 )218-;15 (3 ed. 18583 ; BUCKLAND & MCNAR, Bosaw Taw
- um COMNON Lur 8': £3 ‘(24 oA, Lawson 1952)
" Ben, for Ahe dlscuesiom of ks lollea&l In
(3d od. 1950).
sid. st 3 313.

wages of the workmen, the owner miy-

chmn.noumuwnl'
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THE CIVIL LAW

The history of the rémarkable resurgence of inferest in the Roman

law in Italy in the twelfih centary and. ‘the subsequent Romanization of
the more barbaric laws of Europe during the middle ages and through
the period of codification in the eighteenth and nineteenth centuries has

" been told elsewhere.}? It is only necessary here to make the point that

the provisions of contemporary civil codes are produets of evolution
from the Romsn law: that the civil law is Romanesque in character.
Consequently it is not surprising that the rules applicable to one who
improves the land of another bear a family resemblance to those of the
parent system. The great Code Napoleon, the Code Civil of France, is

an example. Artiele 556 provides:

Y.oraque les plantations, econatructions
et ourvrages ont &t£ faits par un tiers
et avee sed materiauy, le propriétaire
du fonds a droit ou de les retenir, ou
d'obliger ce tiers 4 les enlever,

8i le propriétaire du fonds demande Ia
suppression dea plantations et con-
ltmctiom. alle est aux frais de celud
qui_ lex a Caites, sans avcune indem-
it pour lui: il pent méme Bire con-
damné & des dommages-intSréte, gl ¥
a lien, pour le prédjudice que peut
avoir ouvf le propridtaire du fonds.

8i le propriéieire préfére conserver
ces plartations et constructions, i
doit le remboursement de la valeur
des metériaox et dp prix de Iz waip-
d'wovre, sans fgard & la plus o6
moina grande augmentatiop de valeor
qué le fonda a pu recevair, Néanmoins,
- Bl les plantations, constructions et
ourrages ont 416 faits per un tiers
€vined, qgai n'wurait pas £ié eond;mné

TropTR .
demander la luppreuiom desdita onv-
rages, plantations et constructions;
mziz il"aurs le choix, ou de rembour-
ser I1n valenr des matérisax et du

When the plantations, conatructions and
works have been mede by a third party
with his materials, the owner of the

land haw the right to kepp them or to

ecompel guch third party to remove themn.

If the owner of the land asks to have
tke plantations of constractions re-
moved, it shall be done &t the expense of
the person who made them, without en-
titling him to any indmity, he can be
ordered to Ay damages, if thers in rea-
son, for the uuury puffered by the owner
of the land

It the owner prefers to keep the im-
provements he owes payment of the
vilne of muteriaile and the price of the

labor, without regard to the inerease or .

loss in valoe resolting to the land, Nev-
ertheless, if the jmprovements have been
made by a third party who has been
ejected and who was not vrdered to re-
tara the income ewing to hin good feith,
the owner cannoi require that the im-
provements be removed; bui he shall
have the choice of paying either the coet
of materials and iabor or the addltmnt]
value of the property due to the Ime
provements,™ '

prix de la main-d'euvre, ou de rem-
bourser une somme égale’d celle dont
le fords a sugmentd de valeor®

The similarities to the Roman law are obvious: both the Instituie of
Justinian above quoted and the Code Civid ireat the pmblem as part of
the general topic of acquisition of pigperty by accession; both.

begin
with the rule that the improvementa'bélong to the owner of the land
- and then modify that rule drastizully ; both distinguish between good

-and bad faith improvers; both speak of the cost of materials and labor.

{nm H 'I; Wmnou:(

Bit there are also import.aut differences. By the Code Civil the bad
faith improver is more genervusly treated than in the Roman law. At
the option of the owner of the land he may be compelled to remove bia
materials or he may be paid the cost of materials and labor. The good
taith improver cannot be required to remove his - improvements; he must
he paid the cost of materials and labor or the incresse in value of tha
land, st the option of the land owner. The law of the Code Civl has'
been elaborated by commentators and decisions since its ensetment. ™
Comsequently France—and the other civil law jurisdietions 4—have
developed. a rather complex and detailed body of doetrine apphca.ble to
such eases by building on the Roman law.
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THE COMMON LAW

The rules of the cormon law which deal with this group of problems
_are also directly traceable to the Roman law, but the story is one of
degeneration rather than development. It beging with Bracton1® His
famous work, De Legibus ef Consuetudinibus Angline, was eomposed
during the period of revival of the Roman law in Enrope.l® There i3
ample evidence that substantial parts of Bracton were taken direetly
from the Sumwmo of Azo, one of the most influential of the commen-
tators on the Roman law.¥ Whatever the quality of Bracton’s scholar-
ship in the Roman Iaw, and whatever his reasons for borrowing so
‘extensively from the civilians in & treatise on the English law,2® it is
clear beyond guestion that his treatment of accassion is taken directly
from Azo who, in turn, refers expressly to that portion of Justinian'
Institutes discussed above, '

Bracton’s statement of the rule is quite brief ;

E contrario autem si guis de suo in
alieno solo edificaverit malg fide ma-
terium presumitor Jopasse, si autem
bone fide, solvat dominus seli pretiom
muterize et mercedem fabrorum. Hoe
auntetn quod priedictam  est Jocum
habet =i wedificiam sit lmmobile, s
antem i aliud erit. Tt ecce

rrEGm tarinm  novum  ex
tabulis Jigneis factum In predio
Bempronii positum, now erit Sem-
promii®

And on the other hand if one builds

with ¥is nateriels on the land of
another in bad faith he iz presumed
to have made a pgift, but if in good
faith the owner of the soil shall pay
the price of the materisls and the
wages nf the workmen, This, however,
se said before, applies If the building
is immovabie; if movable it im other-
wisze, as for example a new vorm atore
bouse made of wood planks placed on
the Isnd of Sempronius does not belong

to Sempronins® :

There are obvious similarities to the rule of Justinian, both in the dis-
tinction drawn between good and bad faith improvers and in the terms
used, But it is equally obvious that something has been lost, There is.
no mention of anything like the {us tollendi or the exceptio doli mali**
"and the purely defensive nature of the good faith improver’s right to
the value of the labor and matérials nnder Roman law has disappeared.
The numerous refinements of the Digest and the commentators have
- vanighed. We are left with a rule whose source is not the law of
Bogland, which it purports to represent, but the law of Rome, which
it disfigures. ‘ '

% Glanvll wrote some fifiy years eardier than Hracton, bat his work containg oo,
reforercs to this ¥ind of problem. - = . .
W The nape of Irnerius of Bologna is genernlly masoclated with the revival, and the
vears 1100-1130 &rs given by the atthorities as the time when hs worked A -
representative of his school, Vacarius, visited Fngland to teach the Roman law
and compiled a textbook for hie poorer students, the Liber _Paug::wm, about
1148} Brecton's bock In generslly thought to have heen written
and 1369, by which time Roman Law had been tanght in England for mors
‘than a century. See generally BiactoN, DR LYoTUs BY CONSURTUMNIBUS AN
Introd. {Twiss od.) (Rolis Serles iB78} (This edition has been general ;
credited, but the Introduction may be more reliable than the tranalation and *
of the texts) ; GHTERSOCK, BRACTON 4ND Hig RELATION M0 THR RoMAN
‘Law (Coxe trapsl 15367 ; SRapor PASSAGEE FROM THE WORKS oF BRACKTON AND
Azo, Introd. ¢% Seldem Soc'y, Maitland ed, 1885} [hersipafrer clted as Marr
LAND]; ScRUTTON, op. cit. stpre note 10, at 75-131; 3 Wigaors, op, w
note 10, at 981-101?: WINFTRLD, op. off. supra note 10, at 5&¢-4%; Vin : )
The Romax Eiements ix Bracton’s Treatlse, 32 Yarw L.J. 751 (1323) ; Wopdbins,
i g&: Ifgmu Riament in Sracion’s De Ad@uirends Rerum Domdnilo, 81 Yars LJ,
' 3 . .
¥ Bracton himsel? refers to the Summa deontd, o.g., BRACTON, o cit. supro note 16
v 4719, Byt the most striking proof s the similarity in passages of the two warks,
Boa MAITLAND, of. . note 16, and Woodbine, supra note 18, Maine sald
that Bractor “put off on his countF¥mmen as & compendium of purs Englieh law
& treatige of which the entire form and a third of tbe contents were directly
borrowed fram the Cerpur Jurin” Malke, ANCNT Law T8 (Pollock ed. 1264).
This statement !s gonerally thought to be, In Majtland's words, “stupendous
tion,” BIATYLAND, op. off. suprg note 1§, at xiv.” However, thers is no
doabt that the portion of Bracton dealing with gccession !y tuken directly from
A¥o. The relevant pasenges from both writers are set out in Maitland. MAITLAND,
- op. cit. suprda nota 18, &t 112 (Bracton) and 118 (4x0).
1 There ia aubstantial dmagreetent among tha scholars on these related guestions,
Bas citations nota 14, . .
® This version of Bracton, ff. ab, 10, is taken from 2 BraoroN, Dz LEgmUs »r
- Cnmvmhbymml;rg ANoLial 48 (Woodbine ed, 192E).
Traustytton by anthor. -
% These refinelrenis are discussed in Buograr®, RoMal Law 213 (29 od. 1850).
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Fleta snd Britéon were hoth written after 1290 and before 130022
Both are summaries or epitomes of Bructon® The ovidence indicates
that FPlela wag written first and that the auwthor of Brifton had a copy
‘of Fleta befare him.?* Fleta contains the following passage:

Qui astem o fundo glieno de auo Howiever, one who buflde something of
congtezerit, wmala fide materiam his own on the Jaed of ancther in bad
prasumitur donasse; Et cum domine faith jg presumed to have made s gift
soli merite deheat materia remanere, of _the materiale; both becavse the
eo quod mdificis solo cedunt, & pro materialyg should remain with the cwner
possessore ol judicabitur, propter of the woil, buildings ceding to the land,
duplex beneficinm possidendi, yuam- and siuee the owner will ba desmed
vis obseara fuerict utriusque jurn® passersor  of the soil, on account of
the double benefit of pomsession, how-. |
ever cbscure the rights of (under?)
both shall be® ]

‘Whatever this means, it is different from Braston’s statement. It ap-
pears to a&pply only to bad faith improvers and, as to them, to be.
simple in application ; they lose their materials. Nothmrr is said of the
cost of labor and there is ho distinction between movable and im-
movable buildings.

Britton, an epitome of Bracton written scon afier Flefs, was more -
suceassfal and influential, partly becanse it was written in law Frenc.h,
the vernacular of the IEW courts, rather than in Latin® ‘The appear.
ance of royal spopsorship (by Edward I} must have gided its p-opn- :
larity.® Being an epitome of Bractoun, and having been written mth
Fleta at hand,®® it iz only to be expected that Britten would share in -
their reputations. How eonvepient for the English lawyer to have a

_book written in law French whose authority is that of Bracton, Fleta,
Edward I and the author combined.

L_pupra note 10, st 1322-434; Winersen, fihe Chief Beurced o)
D S L e e s -
HeT a0 - r than an nged ome” of Bracton,

eplio
MAITI.AND, Trr HisToay or ENcGrloew Latw 210 (24 ed. 1859%). Win
R tlold mzes !.hat Britton, although chiefly based on Bracton, is more then an |
' abrldgment of that treatise. WiNMELD, 0y, cit. supro mote 2%, at 263. :
ﬂl N:cﬂc;u lnarmn at xxvil (1885,
I
ia translation is the product of what may have been the Ieast truittu! collabora~
" tlon In The history of lagal scholarablp. It alt began when the writer found he
TWRE poweflesa In the face of the Latin of Flete and sought halp from those of
- hia immediate colleagues who professed some ablllty as Laiinista, The thing
. " grew as a distinguished visitor from the Harvard Law Schaol tried hls hand and
was followed by an Englishk barrister and teacher of Roman law who happened
to be on the premises. The vergion of each of these Aiffered auhmmhll‘r from
thope that preceded it. Talen peparataly ok togethier they did not :amr
mucl sense. The effort met out in the text is someiking of a com te of the!r
nota, I! 1y barely possihle that the fault is with Fleta; Winfield atatea that
work “soems tu have been g fallure.” WINFIFLD, 05, it supra nota. 22, st
263, The Selden Soclety is publishing a translati>n which prezently stops at
the end of Book IL It will he Interssting to see what eventually appears as
the tranalation of this passage, ) -
x> Hoinsgw A Exmnr oF Eneldsn Law 319 521 (32 edy 2928} : 1 NICHOLA,
od. (LRE 1 PorIOCK & Marrta¥p, TBrE HimrorY OF ENGLISA
Law 216 {2(1 ed. 1899) H kcnu-r'ron op. cit. supre note 16, at 122.1%24 ; WINFELD,
Tap CHIGr S00ntHe oF BNOLIAH LEGAL HISTORY 263-784 (1925},
* The prologue I8 in the form of o messigs’ from the King, and the t
throzghout of “our writ” Winfield remsrks that "this remarkable pacul ty of
oﬂicl.ﬁ orlgin seams Lo hava excited lictle Interest in thoge who beleved it to be
true and fo have been recelved with u tolerant scepticlsm in _modern times.”-
WINFIELD, op. oif, supra note 27, at 264,
= “pleta waa firgt written, and . .. rmgether with Brs.ctonl was in ths hands of
the author of Britton, who appeers Lo have more fraguently made use of the
compsndiumm of Fleta than of the larger work.” @ NICHGLS, BRITTOR 1o0viT (1865Y.
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The statement in Brition is as follows:

A purchase or acquisition may also accrue from the fratd and

folly of snother, as where persons by malice or ignorance build

. with their own timber on another’s soil, or where they plant or

. engraft trees or sow their grain in another’s land, without the - -

o leave of the owner of the soil. In such eases what is built, planted, -
- " and sown shall belong to the owner of the svil, upon the pre.-
sumptipn of ‘a gift; for there is a great présumption that such .

- builders, plantsry, or sowers iptend that what is so built; planted,
or sown should belong to the owners of the soil, especmlly if such
structures are fired with nails, or the plants or seeds have taken
root. But if any one hecomes aware of his folly, and spesdily re-
moves his timber or his trees, before our prohihition comes against.

>~ his remdving them, and before the timber i fastened with nails, or
the trees bave taken root, he may lawfully do so. 3¢

This is amphﬁed by a further statement in the d:scuasmn of: the' i
‘assize of novel disseisin: '

Nor ghall he recover by this assise, from whose goil buildings are
removed, which were erected thereon through the ignorance of
another and afterwards taken away as soon as the builder per-
ceived his folly. But if the owner of the soil shall earry to the
builder our prohibition against his removing them, or if he built:
them contrary to the forb:ddanee of the owner of the soil, or in.
il! faith, and not through ignorance, or where anything is sown
or planted in another’s soil through ignorance, and that plant -re-
wain till it has taken root, if the builder or planter afterwards -
earry it away without Judgment the owner of the goil shall re-

cover damages 23 mush ag if they had been of his own building or
planting. ¥ . ¢ -

These p assagee are nof entiraly clear in meaning. Thev appear to -

- @ay that a bnilding actuslly attached to the land belongs to the owner .
whether the trespasser was in good or bad faith. Short of attachment -
with nails or roots the good faith improver is allowed to remove hig
nnprovements until the King’s prohibition issues. However aceurate
this interpretation may bgzt -geems clear that the text of Brition dif-

- fers radically from those 6f Bracton and Flefe on this point. The dis-.
tinetion between good and bad faith improvers, in terms of legal conse-
guenoces, has alt but vanished ; unless he acts quickly the.trespasser by -
honest migtake iz in no better position than if he had scted with full
i:nowledge, even though his building is not mctually attached to the
land. This is a far ery from Pleta, further yet from Bracton and bears
only the most casual resemblance to Justinian. At each step suhstantza.l :
alteration has pecurred ; but more s1gmﬁcantlv at each step- the changs’
has been in the nature of a regression. ‘FBach new version has fewer
distinctions and qualifications than its predécessor. -~
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“Fhe infinense of the first quoted passage from Britfon, in partieular,
-“hl.s bem very gmt Ome reason may be the lack of any other ready

: : "There is a moat remarckable ahsence of reported litigation on

: 'ﬁiﬁaﬂigm;m England. A Year Book case in the reign of Bdward 1T 2
deniad damages to the plaintiff in sx assize of novel disseisin becanse
the. disseigor had improved the property by building on it. This ease

| also appesrs in the Liber Assiserum ** and was included in the 4pridg-
.- menls of Brooke ¥ and FitzherbertS® In Dike and Dunsion’s Case™
. the def t argued that *“if & man do disseise me, fells trees
upon the d, snd doth repaire the houses; in an JMasize brought
against hifn, the same be recowped in d&mages use that which

was done ‘waa for his fommodity.”’ However the case was on an entirely
different problem. In Coulter’s Case,* which also involved an unrelated
question,” there is the following dictum: ““The disseisor shall recoupe

all in damages which he hath expended in a.mendmg of the houses,’”
citing the Year Book case mentioned above. There is no other authority:

in the English law,® although in equity some ceses deal with the

problem.® - ; ,

It may be tha¥ this lack of authority in the English law can_he ex-
plained in part by the early development of the law of fixtures, based"
for centuries on the firm and inflexible tule that whatever is attached
to the land becomes a part of it.* Clearly if ene who had.a right to
go on the land, such as a tenant or mortgagor, lost his improvements,
& trespasser could expect .no better treatment. The futility of attempt-
ing to get legal relief may explain the lack of reported litigation. The -
rules which eventnmally developed allowing tenaunts to remove trade :
fixtures were based on a strong public poliey in favor of trade and in-
dustry and were always regarded as exceptions to the annexation doe-
trie.** Trespassers, whether in good or bad faith, would not be able
to make such a ease for themselves.

=Yy ol 1h8~ 16
| ST

™ BasokE, GRAGNDA ELT RN, Dmvﬁi?:i‘ £, 302, pl: 38 (1576
spes. . 220 L1 83 (1677). >

K. H Y5y g
ap. ot supra note 18, af I3 “The English courts heve W
secession” | May we not' after alx centuries, say that tlwl‘:ro#lli
never feal tha want of one? Whers, in. all our countiess volumes of T shall
wa ﬂnﬂ amy dechslom about some gquestione that Azo has mug to’ Brac~

"If A bet!n! by mlsta.lm, 1o bulld on B'r land “alloy
: and B knows of this a
o to proceed. without pointing out his error, equity.-will intervens S e hhg‘\s
) e aroﬂtiﬁby.dtmiamka.sﬁenamse v. Dyson, LR, 1 H.I. 129 ustpr} “HaN-
Lo OoDERN EQuiTy 52-63 (6th
. 4 ad 1952} and cames cited therein. Hee five-an-
L Ear} of Oxford's Cage, 1 Rap, Ch, 1, 21 Eng. Bep. 486 (1615). and the discua-
- sion of the ecase of Petersdn v. Hickman lapharently not reported yAtherain.
Sq tscomsion in Wiles, Phe Rolionale of the Lot of Ploiurcs. .BugHah Lo
Nyunq Ry, 560 (1034). The sariisst cacd Sk by Nilsa ta in Y.B. 17 ﬁaw T
; 518 irlei-y S‘N’:‘Fe a;r&}nugt ot ]ltlg{l;:!nn "“q ?xtum caagy not lnvol\rlnt
Ms e decleto .2 2
N “Nﬂmupm note 49, pt 564-577. e by Nlles indicats.




THE AMERICAN LAW

In the United States, unlike England, there has been a great deal of
+ reported litigaticn and wriling on the rights of Improvers of others’
land.** The premise of the American authorities is that the commeon
law of the subject comes from England®® Some cases take the view
- that it was se clearly and firmly eatabhahed that legislation altering it -
wounld ba uncomstitutional s* The pattern of rmthnnty iy interesting,
The later American cases and writers cite the earlier ones; 5 the earlien
ones, however, either cite nothing or try to meet the questwn fairly, in
which case they end up eiiing Coulter’s Case® Thus it seems likely
that the isolated dictum in that case is the source of the Ameriean law.
'Coke’s Reports undoubtedly were widely known and used in the United .
States in the eightesnth and nineteenth centuries, as werg his Institutes
and Blackstsne 8 Commentarics, and probably constituted an 1mpnrtant :
part of the lawyer’s very limited library. 47

As stated by the American authoritiegythe common-law rule i¢ that
the improvements, whether made in good or bad faith, belong to the
owner of the land ¥ If the owner sues for rents and proﬁta,the value
of the Improvements can be set off against them*® In equity the good -
faith improver will be protected if the owner stood by and allowed him
to improve knowing of his mistake® There is some authority to the
effect that restitution will be allowed the good farth improver by way
of defense in an equitable action brought by the owner, as where he
brings an action to quiet title*® on the principlé that he who secks

. equity must do equity. And there are, finally, a few cases giving the
improver an independent equitable action of his own for restitution.®®
However, the ma]quty of the eases recognize no such eguitable action
or defense.

Thus the Amerlean common law on the subject is seen to be quite
harsh and crude. In the early days of the Republic there was a great
amotat of litigation on these guestions because of the lack of adequate
surveys, the existence of constantly expanding wilderness frontiers and
the abzence of adequate records of titles. The manner in which the law
operated resulied in many hard cases and, at ihe same time, tended to

~frusirate a then widely held view of public poliey. Aecording to this
viewyit was important that wild land be settled and improved and that

"~ - thelew eneourage this kind of activity.’- The common-law rule tended
: - to diseourage seitlement and haprovement by denyingaone who went
y - on land in good faith and improved it any reasonable prospect o eom-’

. mg out whole if title should eventnally be found in some(One else. R

(18.’.3} id a lead cage. Ses alzo dlasuseion
“Law or Proesmry § 13.9 (Casner ad. 196823 ; -

RN Fnc-mm 10 12 (zd ed Hogan 18553 ; 2 Kenr, COMMEBNTARIRS ON A MIS-
. i » > {14;{]1 ed. Gou!d %s Powm.‘ REaLn Pmamrq 'I'S 75
F Jb b ) X

LRSI (19580 ) 143 AT B :*.s% (1944) ; 143 A B TT8

.‘“‘*"*‘““w-w%‘f‘t&%?"%‘ﬁ#» tTEZIF; 6 AL.E. 352 {ms&. YN e ‘a:fmse}.'

ﬂ".l![\ﬂ;aa.]n"he Incention Teet n the Lot of. urer, 12 NPT .L.Q.,pv 64, TR-80

oL S {1423) ; Niles & Zwa note 42, at 78,
/ j e held unconstitutlonat) Billings v. Hsall,

Jux Iﬁ‘ion hald anconatitutional) ; Townsend v. Shipp's Helirs,
s (afatuies glven . roatrictive interpretation

W ¥ ' }: Nelson v, Aflen, 2 Tenn. (1 Yerg.)-
£ &3 (B&me'imtlon hel’d uncnnatg‘tutmnﬂ.l} .

RN Enum TION T rma TIRITED StaTes 19-21 {1553 3 Watsatw, Taw
szxm 193748 {4tk rov. ad, 1982). ’:

“i'Bes authoritien cited supre note 1. The formulaton fn REgratemest, Rssrmoz«r
- § 2 {1937}, in a conveniant summary of ths Amerlean common law,

& gﬁioumr, Equrry ﬁn:smunuum&ssu (Eth od. Sym 19413 ) 04 ? TATE. N&f
BRsrirmuaenT, ATITUTION, roemus Noves, ﬂ(
AER51,-580 (1‘1353 ¥ q’g mj Annot. ! L\ T””
% The Ie&ﬁingcase ix Bright v. Boyd, 4 Faed, Caz 127 (\To H 845} tCCD Me, 1841),
rep’t 0f master awd fnal deoree, (. at 135, (Ke. 1.878) ¢C.0.5.Me, 1843), -~

hich
be contrasted with Putnam v. Ritchie, &-Paige Ch. 390 (IN.Y. M.-
Note the unslogous rule allowing & truatee to recwer for gnauthorlzed Impfove-
merite an the res. 3 Scorr, TrvUaTs 1972 (24 24, 1348). I'n Pmgland s serles of .
. tasen allow one who bullds on land Jeasad from #haritahla truetees to . recover - .
for his improvements 1¥ the laase ta 3et astde asfmprovidant. Attorney (Genera} "
v. Gl;esn [ ?as 452 TISGU Atmrney General v, Ty, 3 LT, (os) 338 {18441,

Hal, 7 Ga! 1, 15-14 (1857} 'rownsand v .
o (18123,
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At a very ear
the role so ag .
A very few states uh..de the i~$1:r.n;.r1: ‘,nmui_"

did mot imasediatels tread fov suactment of betierment
gt 58 Whatever t}p «ourse followed. bhow , ol ok fwelve states now
have, through one means or aacther, wodifisd the so-calted commor?&y@__&
rule and sfford xome retief to the yood faitk improver.®® Thus we have
come fuil etrele from 1he Romsan law, with its distinelions and subtle-.
ties, through Azo, Bracten, fMlefe and Britten with their successively
ernder and less satisfactory paraphrases of their predecessors, through
centuries of nearly unbreken silunce about the prablem in the English
law, throngh the 1:1 hiens position of the early American ecurts on the
question, back te legiglation more o fess approximating the Roman law
from which we hogan,

The “oreupring clalmant’™ or “hefterment’™ scis adopted in the
various Awerican jurisdiciions sre In many ways similar to each other,..
although there are miportant varislions among them. In general the -
rights which they give the lmprover are onty defensive in nafure,
although a few allow him to mitiate the actions? Almost all are re-
stricted to aiding trespemswers o good faith,™ and some reqmive that
the trespasser bave entered nuder solor of ritle % that he hold sdversely

t‘b , to-the owner, fandithat he have been in poseession for some minimwn
permd of time.® The form of relisf Hhewiso variesy under most statutes
the true owner is allowed to chouse whether to puy for-the improve-

- ments or 8ell the land to the improver; ® in others he has no choiee.$
The eanaequemes-ef failitrs 10 exercise the option vary; in some states
“the interest ir forfeited,®* hut in others the parties becorne tenants in
common &5 their i n“ﬁresfa appear®® The court may he given power -

eniavl lemshation aliering
¢ improvement of landy
dicinl decision snd thus
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to withkold possession from the owner umtil he pays for the improve-
ments,*s or the improver may be given a lien on the lapd.® If the
improver is given the option to purchase the land at its unimproved
vaiue the statute may stale the time within which and the terms ac-
sording to which payment must be made % And so on. In Marviand the
lot of the good faith improver has been bettered by judicial decision 6
In the remaining states, with the exception of California,™ the im--
prover is treated according to the so-called commonplaw rule.

THE CALIFORNIA LAW

California has no sueh betterment act. One was enacted in 18567
but declared unconstitutional in 1857."* Both the act and the decision
voiding it are interesting. The act was as follows: -

AN ACT '
For the Protection of Actual Settlers, and to Quiet
: Land Titles in this State, '

Secrion. 1. Alllands in this State shall be deemed and regarded
a8 publie lands until the legal title is shown to have passed from
the Government to private parties. - o :

8ec. 2. Actaal and peaceable possession of land shall be prima
facie evidence of a right to such possession in the person so in
possession. _ '

8rc. 3. In all cases when lands.are claimed under or by virtue
of a patent from the United States, or from this State, the right -
of the party claiming under the patent to the land shall be
deemed to begin at the date of the patent, and he shall not be en-
titled to recover for the use or enjoyment of such land prior to the
date of such patent. . —

Src. 4. In &ll sctions of ejectments or other actions, Involving
the right to land or the right to the possession of lands hereafter
to he commenced or hereafter to be tried in any eourt in this State,
the defendant may deny the plaintiff’s right to such land or to’
its possession, and he may also set up and aver in his answer that
he and those onder whom he claims, have made lasting and valu-
able improvements on such land, stating in what the improvements
consist, and their value, and if a growing crop is upon said isnd,
the defendant may state that fact also, and the eourt before which
the action shall be tried shall direct the jury in their verdict to
find— ' : : .

First.. Whether the plaintiff is entitled te the land or to the .
possession of the lend, and if he is entitled to the land or to its
possession. , o » :

" Becond. To find the value of the land in controversy withont the
improvements placed thereon by the defendant or by his grantors.

Third. - The value of the inprovements, and, :

Fourth. The value of the growing erops then on said land.

Fifth.. The value of the use and ocenpation of such land from
the time when the patent issued. ) :

® Algpama, Arkmnsas, LUonnectiout, Georgia, Minnescta, New Hampshire, Wisconsin,
!V.uunu%, Kentucky, Compare the Judim'al_ anie in North and South Carcling, supra

note U6,
= Florida, Georgla, Kunsas, Maine, Massachuseite . :
% The teading case i3 Unlon Hall Ase'n v. Morrisor, §9 Md. 281 (1873),
% Digausseid below, . . . .
-mCxl Btaty 1568, €h. 47, p. 54, tiiled “An Act For the Protection of Actusl Hettlers,
. and to Quist Land Titles in this State.”
T-Bitlings v, Hail, 72 Cal, 1 (1867). -
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So%ee. 5. "I the verdict is in favor of the plaintiff’s right to
he langd, or to the possession of the same, the court shall cause
“the verdiet to be entered on ite minutes, and the plaintiff shall,

“within gix reonths, pay the defendant or his lawful agent, or he

- may pay to the Clerk of the court in which such action was tried,

1o use of the defendant, the improverents as
found by the jury, and of the growing e tand, if the
same at the time of payment still remaim _the land, or the
plaintiff may, within the time allowed him to make suck payment,
notify the defendant or his attorney, that he will not pay for said
improvements and growing crops, and that he will aceept the value
of the land as sasessed by the verdiet of the jury; and the defend-
ant shall have six months from the time of giving such notice
within which to pay the plaintiff the value of the land as the same
ghall have been assessed by the jury, also the amount of the rents
and profits as assessed by virtue of the preceding section, fogether
with interest on said amount at the rate of ten per cent. per annum
on said amount from the time he received such notice, .

8zc. 6. Bervice of the notice provided for in the ffth section

" of this Act shall be made by the Sheriff of the eounty where the

party entitled to such notice, or his Attorney, is found, or by his
deputy; the notice shsall be returned with the certificate of the
officer of its service, with the date thereof, to the office of the Clerk
-of the éourt. in which the action was tried. The notice shall be -
werved by delivering a copy thereof to the party entitled to the
gamne, or kis attorney, or in case neither can be found, then with
the Clerk of the court in which the action was tried, who shall
eause the same to be pablished in some newspaper of general ciren-
Iation in the county wherein said action was tried, and if there in
0 newspaper published therein, then in a. newspaper published
nearest thereto, and it shall be the duty of the Sheriff to serve
such notice when requested, for which he shall receive the same.
fees a8 for similar serviees in other cases. °

Sze. 7. If the plaintiff pay info court or pay to defendant.
the amount of the value of his improvements as assesged by the
jury, and also of the growing.crops, judgment shzll be entered.

on the verdict of the jury immediately, and he shall have process

for his coats, and the Sheriff, unless the defendant quits volun--
tarily, shall put him in possession of the land, the improvementa:
and growing erops. S S,

- 8eo, 8. If the defendant shall fail to pay the plaintiff, or to.
pay into court, within the time sllowed by this Act, the valne of -
the lond as assessed by the jury, when he shall have been netified
by the plaintiff, ag is provided by the fifth section of this Aet, the

piaintiff may apply to the court, if in session, and ¥ the court is

not in session, to the Clerk, to have judgment entered in-his favor
on the verdiet and have execution, as is provided in section six of
this Aet; in which case, defendant shall be deemed to have waived,
and shall forfeit all right to value a3 assessed by the jury, of his

. improvements and growing crops.

Sec. 9.  If the plaintiff shall fail to pay the defendant.or his
agent, or to. the Clerk of the eourt, the amount of the walue of

. defendant’s impFovements and growing crops, as assessed by the
jury, within the time allowed by this Aect, and shall fail to notify

the defendant thst he will not pay for said improvements, and that
he will accept the value of the land as assessed by the verdict of

" the jury, as it is provided by the fifth section of this Act, the court -

i in session, and the Clerk in vacation, may, on application of

the defendant, enter judgment againat the plaintiff for costs and .
have execution therefor, and the plaintiff shall be deemed to waive

all' right to judgment on the verdict of the jury, and shall be

estopped from maintaining any other actioh for the same land.

. !



Sue, 10, The provisious of ihis Aet shall extend to all hitiga-
tion for Jands, or for the possesskm of lands, claimed vnder or by
virtue of any Spanish or Mexican Grant, or any grant made by the
Governors of Ealifeinia, wnless the sald prants shall have béen
surveyed, and the boundaries plainly apd distinetly marked out
and kept so plamly and distinetly warked, that said boundaries
could at any time when improvements were being made on said
lznds, be easily seen and certaindy krown, and unless said grant
and the plat, and the fisld astes of the survey of the same shall
have besn vecorded in the office of the Recorder of the connty in
which the lands lte before such improvements shall have been made.

Sxc, 11, Ne action of ejectinent or other acfions to recover the
possession of lands, shall hercafter be sustained unless such action
shall have been eommenced within two years after the cause of
action aceroed ; and the eause of action shall be eonstrued o com-
mence at the date of the issuance of 2 patent as agrainst all persons
settled upon . and oceupying any part of the jand patented, unless
such persons hold or elaim to hold under the patentee or his
grantees ; provided, howerver, that infants and married women shell
have the same time alowed them o hegin their action, after their
disability shall be veinoved, as is by this seetion allowed.

Brc, 120 Né person or persons shall claim the benefits of this
Act for any improvemenis made on private lasds after the con-
firmation of sueh lands by the Board of the United Siates Land
Commissioners, or the United Siates Courts, where the oceupant,

or those under whom he claims, obtained possession of the land
after such confirmation, ‘

Srp. 13, The provisions of ihis At shell not apply to the lands
of the State lying below tide water mark; nor shall any person who
has entered npon land of ancther through actuat force or fraund,
or who has entered upen inelosed land claimed by another under
the Governments of Spain ar Mexico, be entitled to the benefit of
the provisions of this Aci. Nor shall the provisions of this Act
apply to actions between Jandlord and tenant when there is & con-
tract of renting or lease.

As the eaption and the text show, this legislation was.designed to
proteet persons who seitled on open lands, the titles to which were un-
certain because of ‘their origin, the lack of appropriate marks and
failure to record. It is well known that for some years after admisston -
to the Union vast areas of California lands were the subject of litiga-.
tion and extra-legal dispute. Bventually, through the aetivities of tl_la
Board of the Tfnited States Land Commissioners, through deeisions in
cases mvolving disputed titles und throush greater aetivity in survey-
ing and marking boundaries, Litles became more settled. But at the time
of this legislation the problem was an imporiant and pra_e‘tleal_ one.
Californis was a [rentier whose lands were vahable for farming, timber
and, most of #ll at the time. minerals. To encourage settlers was to
enconrage development of these resourees and henee of the State.



Hornia Bepreme Court,

This philosophy did not app
* 174 i ! i .
; hat this was 2o ofert to

To two of the three Jusifees ¥ it appeared
deprive persons af their prenerty wifl mppensailon, soetrary 6
natural right and the Califernis Cocsiin case eoncerned land
in Saeraments originafly gruuted to John Sntter by the Mexican gov
ernment and econficined by ihe Hoard ¢ mi Srates Land Commis.
siomers, The plaintiT wes » suesspsor i rest of Sutter and the
defendani one who hnad s v ed there for over

k3

five years before the gation of ejecimenl was broaght, The conrt, in an

opiion by Ohief Justics Murrgy. sow the question as one requdring it
10 decide the comstitutionality of the Seuilers’ Aei “so far a5 the same
requires a pasty, resovering posscssion of lands in an sction of eject-
ment, fo puy the deferdant the value of bis tmprovements.”' ™ On this
point it said that “thie guestion s hot free from embarrassment, not
o ascoiant of any dou : ve pan the suljest, treating i as purely
& leral guesticn, ot beeanse 1 has beretofore entered largely into the
poliies af this Hiare, and heeorue a wpost freitfol soaree of private ani-
mosity, and publie discerd

Embarrassed or vot, the Hupreme Court bekd that the Setrlers’ Act
deprived Riltings of g "uabiensble right to Aeguive possession and pro-
teet property ender Article U Section 1 of the California Consiitution
then in forca. Tt did so by reading the det to apply equally in favor
of bad faith irespassers who zequire possession by violemee aud good
faith improvars {(nompare Secticrs 13 of the aet) and irnoring-the fact
that the owner, if he did not wizh o pay for ihe improvements, wus
puid for his land {see Scetion 5 of the act), Worst of all In the syes of
the court was the fact thai the ownsr was expested to pay for the im-
provemants. How could thiz bs o, sinee they were part of the land and
keace belonged io the pwner? The ressoning is clascis and deserves to
be guoted: . '

&

The act does pot ifiserimingte hebween an ipoocent and a tor-
tinzs possossion, I s net an oatbempt o aveld a oirenity of action,
by providing for an egnitable adinstment of the whele subjeet in
dite St it anplies ag well to {he trespasser who has made unigwinl
and violent eniry uwpor the fapds of anothér, as fo him who has
uszd difigence Lo aseceriain bis neighbar’s right, and whose eonduet
Ying heen wavkod by good faith and fair dealing. It applisg az well
to past 25, fulore ax. That which, hefore, was mine, is by this
act token from me, @i whede or in paet, for if T refuse to pay’
for ihe mmprovenonts which were put opon my lkod by a mere
trespasser, and which were uiine by the law, before the passage of
the statute, ! lose not anly the improvements, but the land ifself,
and that which is mine today, may Be taken from me tomorrow,
by any intrader whe wishes fo enter upon It. '

# - *

¥

Bneh legisiation s repuevant to the plainest principles of mor-
ality and justice, anmd Js violative of the spirit and letrer of ouf
Coagtitudon. [t divests vested rights, attemupts $o take the prop-
erty aecqguired by ‘the honest industzy of one man, snd esonfer it
upin anciber, who shows oo meriterius elaim in himself,™

T The turee susboer wers Fugh . Burray, Peler IL Burneit and David 5. 'Eerry.
Selommon  Heyeorfeldd hadl restgved in Janpuary of 1587, Clodl Sustics Murray
Hed imter 16 the game year, David 8, Terry became Chief Justics and - Stephen
J. kiuid pecatbe an Assacizis JUdlice. )t 58 Interesling Lo spaculale on the prab-
able dacrgion in tHe save hzd it guing (o Ui Supreme Court & few months later.

o Billings v, Mall. 7 08l 1§ L) . .

®Jd. wt 5. This s probaiiy o reference o the Tacy that open war wes boing waged

belween “agualiers™ lactusl setters) and Jurge lasdhotders. See discussion 1o

RopinzeN, lanl n Carimorris ch, 9 1154%). The Seitlers’ Acl was & wielory -

for the sguatiers The Suprems Court neust have Isund it Aifficulk, it zol imposa-

sible, 10 sveid viewkng lhe diaptite hefore it ag ihe grucial phase of this eontlict.

1 Tl L i (18373, The court did pot, a5 the quotbzion mighi

i to the nase of Improvements made before the statule.

. e
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" There follows a long dissertation on the power of Zegislatures to pass
laws which, although technieally constitutional, viclate natural right
and reason, justice and morality. The conclusion is, predictably, that

guch laws are invelid, at least in California. Justice Burnett, in his

‘eoneurring opinion, agreed with everything. Clnef Justice Murray said

but added a slincher of his own:

[Tlbe hardships of particitlar-cases, that will and must arise in
the progress of human affairs, under any and all systems of gov-
ernment and law, do in fact constitute the trae and stern test of
the devotion of a free people to fundamental principles .. ..
[T]he permanent evils inflieted upon free institntions, by a viola-
tion of these fundamental principles, will outweigh, immeasnrnbly, ,
all the temporary benefits that might secrue to individuals ™™ '

Justice Terry dissented at length, making two significant points, The
first was in answer to the complaint that the statute was unconstitu-
tional because it wag available to good and bad faith improvers alike,
rather than baing properly limited to good faith trespassers. As to this
he saids*'] do not pereeive how this fact ean affect the guestion of con-
stitutionglity. At common ldw, buildings erected upon land become a
part of the freehold, and vest in the owner of the soil a8 well when
erected by a person holding under color of title, as by & mere naked
trespasser. In either case suech a law would operate to divest wvested
rights by taking the property of one eitizen and eonfernng it upon
another.’’ 8

More interesting and cnnvmemg is hig disenssion of the purpose nf
the legislation :

The sudden inerease G# population consequent upon the diseov-
ery of gold in California, created & Isrge demand for the neces-
saries of life; the smal] quantity of land in actual cultivation was
inadequate to supply this demand, and left us almost wholly de-

. pendent upon foreign countries.

It has ‘heen policy of the Legmlature from the commencement
of our State government; to encourage the settlement and eultiva-
tion of the unoceupied lands of the State by the enactment of laws
to protect the actual settler in the possession and enjoyment of &
limited guauntity of land.

The wisdom of this policy has been demonstrated by the rapid

- development of our agricultural resources, which now afford not
only an abundance of necessaries for home consumption but leave
a surplus for exportation, a result never awomphahed in any other

_eountry within so short a period.

Upon the face of the inducements offered by the Legislature, and
the promise of being protected in the possession of their hdmes, a
- mumber of hardy and enterprising eitizens settled upon lands
which, in most instances, had never been surveyed or oceupied, nor

" in any manner segregated from the publictdemsain. Nor was there
any evidence within their reach to show that such lands were
elaimed by any private citizen. Most of this land was, before their
settlement, of little value, paying revenne neither to the owner nor

-to the State; their present enhanced value is in & great measure
owing to the energy and labor of the occnpant, the improvements
in many cases greatly exceeding the lands in value. There are no -
doubt ingtances of wrongful and tortions eniries upon lands known
to be claimed by individuals, but in 2 majority of cases, more
especizlly in those portions of the State that were not mhab:ted
before the discovery of gold mines, such entries have been made.
under the bonae fide belief that the land settled zpon was a portion.
of the public domam

(R 8t 18,
™ Id at 25.
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Under these circumstances we may well doubt whether it would
be a greater violation of natural justice to deprive hundreds of
eitizens and their families of the hemes erected by the labor of
vears, without making any compensation for the improvemenis
which eonstitute a great part of the value of those homes, or to
permit them to retain pessession of them npon paying to the owner
of the soil the full value of all that is really his vwn. It appears
to be settled that the Legislature may enact laws by which private
preperty way be taken for private purposes in cases where the
general good would. be thereby promoted. The propriety, policy,
and expedieney of such aets, can be properly determined on by
the Legislature

Although the opinion. of ‘Justice Terry seems elearly the better one
today, it did not sway his colleagues on the court and the Settlers' Act
was I%st It bhas never been replaced in Califormia by anything similar,
perhaps in part because of the expeectation that its constitutionality
could suecessfully be attecked under the reasoning of Ritlings v. Heall.
While it is true that the Bsllings decistor was given under the old Con-
stitution of 1548 the eorresponding section of the Constitution of 1879
is taken direetly from it and uses the same words® Thus proposed
legislation can be expected to survive in the courts only if the reasoning
of the majority in Bilings v. Holl is repudiated or the terms of the act
are distinguishable. Both seem possible, Certainly any legislation
adopted today would have different objectives than that of 1856. Land'
titles are mow not so unsettled. The number of settlers on open lands
is now very small. The uncertainties of most Spanish and Mexican
grants have long since beem resolved. Adequate surveys have been
made, and it is nsuvally 4 simple matter for any man to aseertain the
precise location and limits of his land. It seems unlikely thst the
Billings case poses any threat to properly designed modern leaislation. -

The California Civil Code of *1872 included, in Section 1013, the
following provision : ,

When & person affixes his property to the land of another, with-

out an agreement permitfing him to remove it, the thing affived

_belongs to the owner of the land, unless he chooses to require
the former to remove it. .

This provision was new to the statute law of the State but did not

vary from the position adopted earlier in the cases.$! It merely restated
the American common-law position® Tt has survived to the presént
day except as modified by legislation in 1953 which allows a good faith
improver to remove his annexations.” This legislation is discussed below.
Until 1953, however, every case involving improvers started from a
pogition identical with the one in the statute guoted.’® The only pos-

sible relief available to the improver was by set-off or equitable estoppel.
™ id. at 26-285.
W The same provislon constitutes Art. I, §1 of both Constitutions. .
®Billings v. Hall, 7 Cel. 1 (13577 ;‘MeMinn v. Mayes, 4 Cad. 205 (1854); Rand v.
w3 Hggcumim' . é?lihmimp' te o t G-08 :
[¥3 on of the American lawgbegra at G-00, aﬁ:ﬁl .
= Its application hss not always h?en uniform. In CalP)R.R. v. Armeirengg 48 Cal,
86 (1573), the railroad went on the jand and improved 1t and uently
brought an action to condemn the hn% 'I‘hiﬁjgef‘endant ctlfimed thu.tmeﬂi]:l;
rovernents became his property, glnce the ra. ad wan 8 iredpasser w
I1l?re>::'e instailed, and thmIJ thefr value should be included in the award, Held for
the railroad, on unclear grounds. The next vear a similar cese came before the
couri. The Unfited Stziss erected s Hghthouse on land belonging to the defend-
‘mnt shd subsequently brouwght a condemnstion action. Again the defendant
pought to have the value of the Improvements included in the award and this
tims was suwccessful, The majority of the court distinguished the Arouireng
cane, with Aificulty. The concurring judge found it impossibel to diatinguish
but thought the earlier case wrongly declded. United States v. Land In Mon-
terey Coandy, 47 Cal. Bib {1874). A few years later another railroad case cama
to the coutt in Albien River R.R. v, Hemser, 84 Cal 435, 24 Pac 2535 (13%0).
Held for the railrond, on the authority of the Armetrong case, and distlngilsh-
with difficulty, the lighthouse case.
or other interesting applications of the rule wee Callnon w. Callnom, 7 Cal
. App.Sd 676, 46 .24 988 (1935)y and cases thers clted (If huaband, uses com-
‘munity fands to lmprovs wife's fieparate Droperty the Imbrovamenta becoma her
separate property and he has mo claimy for them): Carpentler v. Mitchell, 29
Cal 330 (184E) (trespaaser improved land and subsequently sequired interest
B8 co-tenant. Rule thal & co-tenant cannot recover increased value of rents end
prg{let; from improvements made by co-tenant, in action agsinst him, not a&ppll-
cal . .

— /5 —



The provisions for secoff originaliv appeared as Bection 247 of
the 1851 {livil Prastice Act, 3t was re-enucted without substantial
change as Seetion 741 of #he Code of Civil Procedure of 1872 and is
still in foree, It provides:

When damsages arc claimed for withhoelding the property recov-
ered, upon whick permanent improvewents bave been made by a
defendant, or those nnder whom ke clabms, halding under eolor
of title adversely o the clain of the plaintif, in good faith, the
value of such improvements must be allowed as o set-off against
such damages. '

Thizg legislation bas consistently heen applied in a most resirietive
way. If the plaintifi does not seek demages o the aetion for possession,
the improver fias no set-off for improvemsntd®* If dareagres are sough
the improver srusi plead bis right to sel-of *® and include all the ele-
ments get out o the staiute® Thus he mast allege and prove that he
took possession under eolor of (312 ¥ in good faith *8 and adversely to
the plaintiff.™ Thera are very few reported esses in whieh the elaim
to set-off has been sucressiul®®

The California docirine of estoppel in improvement cases is also a
restricted one. The leading case is Biddle Boggs v. Merced B JCo™ H

was there held thai in order for an estoppel to arise against the owner
the following must appear: . :

1. That the party making the represeciation by his declarations or
condact was apprived of the troe state of his owin title, - -
2. That he made the representation with the express intention to

deceive or with such careless and culpable negligence as to amount
to eonstrictive frand, ' o :

§. That the other party was not ouly destitute of ail knowledge of

the true state of the title, but of the means of acqniring such
knowledge,

That he relied directly on such representation, and will be injured
by allowing its truth to he disproved®? -

“ . Howsll 14 Cal, 465 {183%) ; Ford v. Holten, 5 Cal 21% (185§6); Trower
Yng.nt}{;n!sch. ;3 Cai. App. 168, 470 Pac. 74% (1928}): Woeod v, Henley, £% Cal
App. 441, %63 Pac 870 {1938); Klnard v. Kaeln, £2 Cal. App, 383, 134 Pac, 370
(1913}, Of covrse if damages are sought but pohe awarded the gat-0ff fails,
Taliaferra v. Colaszo, 139 Cal App2d 903, 294 P34 774 (1966).
wMops v, Shear, 25 Cal. 38 (1564} ; Carpentler v, Gardiner, 53 Cal 160 (1886 (alter-
-Wﬂ'ifﬁw aﬂldmgz}i Cal, 34 (1362} :
"Mar?ﬂ vv. Barimus, 18¢ Cal, 37, 207 Peac. G536 (1922) {(cne who entered what hs
- thyought was open land, with the intentioa of aequiring 1ltle under preemption
tn, facked color of title) [ Lave v. Shartger, 31 Cal, £87 (1347) (same) ; Trower
v. Hanisch, %4 al App. 16§, 270 Fae. 745 (1928) (land gontract vended in
sseaston who defaulted). - :
ng’c?d ?Hen]ay. A5 (el .;pp. 481, 2638 Fac. 874 {1528). In this case the court
. pug@ested (hat negligence tn delermining the facts aa o the titie might congti-
tute lack of good faith, : : -
® [annamn v. ?v[c%?ﬁck.le 3% mal 122, 23 Pse. 292 (188%) (land comtract vendes in
posepsssion not hnl{ih’ng adverseivy . HBay v. Pope, 18 T'al B94 (1361} Vttrpxnaasex:
who thought he was on public land not holding adversely to privaie ownerj;
Kilburn v, Rjtehifs, 2 Cal, 146 (EEE2) (one who cotered under bond from ¢WNern
fo deltver a deed when & land haw Deen Burvevad does not hold advernaly) ;
Trower v. Renisch, 34 Cal App.éﬁs, 870 Pac. 748 (19%2%) {land contract vendee
" in possension ot holding adversely . . .
”Hua?e v, I;aen, :st Cal 3og, %-L Pac. 790 (18907 ; Welch v, Sultvan, & Cal. 515 (18567).
914 Cal. 278 (1559}, copenl dismissed swt nem. Mining Co. v. Boggs, 70 118, 804

e riamail 1 Calt 67~ 34 F.




The case involved lund scguired by John O Frement from a grantes of
the Mexican government. Fhe grint was what was then called a ““float-
ing grant®’ in that it conveved len square lesgnes of an area of over
one hundred, the grantes boing given the power to choose which precise
arez he wished fo take, Aftor California beeame’a part of the Union this
grant was the subject of wach Bitigation, as a resnit of which the title
was confirmed in Fremont and mude spesifie by o government survey.
As located by the sarvey Fremont’s land mf-luued that on which the
defendant hed erected and raainfuined gold mining and refining equip-
ment eosting over $R00,000, These in; pruvrmenis bad heen built in reli-
ance ont an earler sarvey spade by Fremont in whick he purported te
choose land not including that dwv]oped by defendant. Fremoent had
published the survey and had woid Aefendaxt that kis land did not
eome within g mile of defendant’s. However, after the government sur-
vey Fremont’s lessee hrought this action for possession b2

The case was originglly heard by & California Supreme Court (Chief
Jnstice Terry, and Justices Buraet! ‘apd Field), which decided that
defendant was entitled o contime in possession and mine the gold.
Justice Iicld diswented. Subseguently Chief Justice Terry resigned,

ield becsimme Chist Jusiice and Baldwin and (‘opv heepme Associate
Justices. On rehoaring the eourt, by Chief Justice Pleld and Justice
Cope, awarded possesgion io Bogos, Justice Baldwin not sitting bhecause
he had Leen of connsel to one of the parifes. One of the defendhni’s
stromgest arguniemnts on rehearing was that plaintif was estopped by
conduct and represesntations to eluim the land oceupied by®defendaut.
A sympathetic eourt coudd easily have taken that view, but insiead the
extremely rigorons test above guoted was gdopted: it has survived to
the present day.® Censegquently very few lmprovers have been suceess-
ful in pleading estoppel. 3

The net affect iy that the trespassing improver was, until very re-
cently, limited {o the defensive remediex of set-off and estoppel in an
action brought by the owrer. Both of thess defenses were 80 narrowly
formulated and applied that they were, as a practical matter, seldom
getuntly available to him. Professor Ferri ier, in #n article published i
1927 % drew atiention to the probiem and propesed a model betterment
act similar to thoge in & number of other states, but ne legislation re-

B It iz AitBenit to aveld the ]m(r"ﬁalb“‘ thet! Freamont's infarani in the land was
gulekaned by the szcengaiul gold mining coerstions of defendant and that he
uged Rix induenes in having that land iaeluded in the arss descrihed by the
govertuneni survey. fd. ot 55361,

“E;}' Tabinferen v, Coiavsa, 135 Cal, .’um.”d 305, 254 P24 174 {1%56) ; aee Leonard

. By, B9 Cal 00, 13 ¥eo i Srockman-u, Tivorwite. L. S-: Co.,
64 Cai. 54, 2z 1.¢l'_‘ 11“ {1 . . Shartzer, 31 Cal 487 (I1867): ye v
Yappern, 22 Cal ; ef!vrnﬁn, 1% Clal 443 {136‘1), Ser; alzo

MeGarvity w. ytngmn nd Ferrte v. Coover, 16 Cal. 588
{1358}, hoth crt u.}ucﬁ zr-

s Godeftroy v, Cabdfaeli, o O
iz influence. Of thise w
Bai?mrgs o Clark, 148
Cal. 3%, 70 PzL-'c T¢% {I. *
- - e

o

89 £1857) -reced- f‘\e Beogee case and thiog escaped
ollowed 1f only three heid thai an sstoppel existed -

L DRE, 7% Par 5'1,:. L1944 | Bearddley v, Clem, 137

. I’auuc fmp

L,CI

v, Chrriger, & Cul Unrep. &84,
it Oﬁ tha tacts the doctrine of
ol done Bot otte the Hogow
i dktianguishable in that the
© )’}"0(6'53 by melling materiale to
ithit purpoze. Fa the Bmum-ge .
Muxime of Jurisprudence” ®et out
e ar Section 3519 provides that
nieh s Ahre on hig Lieheit, is deemed
- ignored by the eourt Thers in no chse In
¥ Hoggs doctrine and fBnds gn esto errel.
Twa other escopp g renarve f‘m:'mr:z In Sacrarente v Clume, 120 Cal
4  CGUTE Telused fo esiop tha plaintitt beranee ésxtoppel
rhoult be inveled agobust n pasnislipaiiy anty In “excapiicnal cases"” this not
belng an excebtlonai case Inm Hombold: County %, Van Duzer, 48 Cab. App. 640,
82 Pae. TAZ €1520) ¢ was relunod ;)ecaaar the defendantl hed profited frorm
' tiging the land fn exCess of *he expenss of & .mrovim“ it and had not paid taxes
on I, If these restriceione are added to those of the l?uggs cage It becumes almost
impossibte to find an estoppal in an jr GRLCYEMENT SRR,

M Ferrler, A Propoged Calijornio Stutute o smBERAciing Innorent Tmprevere of Realti,
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sulted. However, in 1953 Section 1013.5 was added to the Civil Code,
providing :

{a} When any person, athrg in good faith and nrruneﬂusly
believing hecause of a mistaks either of law or fact that he has a
right to do so0, afflxes improvements to the land of another, such
person, or his successor in interest, shall have the right to remove
such improvements wpon payment, as their interests shall appear,
to the owner of the land, and any other perszon having any interest
therein who acquired such interest for value after the commence-
ment of the work of improvement and in reliance thereon, of all
their damages proximately resulting from the affixing and removal
of sueh improvements.

(b} In any aetion brought to enforce such right the owner of
the land and ¢ncumbrancers of record shall be named as defend-
ants, a notice of pendency of aciion shall be reeorded béfore trial,
ard the owner of the land shall recover his eosts of snit and a rea-
somable aitorney’s fee to be fixed by the court, :

fe) If it appears {0 the court that the total amount of damages :
cannot readily be ascertained prior to the removsl of the improve.
mengs, or that it is otherwise i the interests of justice, the eourt

_may order an injerlocutory judgment authorizing the removal of
the improvements upon condition precedent that the plaiutiff pay
into court the estlmated total damages, as found by the court or &s
gtipulated,

{d) If the court ﬁnds that the holder of any lien npon the
property acguired his len in pood faith and for value after the -
comumencement ¢f the work of improvement snd in relianee
thereom, or that as & result of the making or affixing of the improve-
ments there is gny lien apainst ihe property under Article XX,
Section 15, of the Constituiion of this State, judgment authorizing
removal, final or interlocutory, shall not be given unless the holder
of each such lien shall have congented to the removal of the im-
provements. Such consent shall be in writing end shall be filed with
the court.

{e) The right ereated by this section is a nght to remove im-
provements from Jand which méy be exercised at the option of one.
who, acting in good faith and erroneously bhelieving because of a
wistake either of law or fact that he has & right to do so, affizes
such improvertents to the land of ancther. This seetion shall not, be
eonstrued to affeet or qualify the law as it existed prior to the 1953
amendment of this seciion with repard to the circumstances under’

- which a court of eqmty will refuse to compel remm*al of an en-
croachment.¥?

Thea nght of removal established by this section is obviously different
than the right to compensation provided in the typical betterment acts.
Minnesota is the .cmly otber state having a similar provision,*® but
Minnesota also bas a betterment act.?® California thug 18 unique among
the states in its treatment of trespassing improvers.

o Cal. Stat}, 1853, €h. 1176, $2, 1. 2674. The verslon set out i the text iz as oinendsd
by Cal Stats, 1865, ﬁh 78 . 514 'The change was In the lankuage of what Is
now paragrank (a} apd does noi alter the meaning of the oviginal legislation i
any significant way. Ogden steiez that “The enactment of this statnts in 1953
was sponsored by the Californis Land Tltle ,Assoe:iat!on A% & NeceARAYY MAAEUrS
to relfeve the Bardship of the copmop rle OCDEN, CAL monﬁu. Rzl

Law 1 l-arrlr 'umnl Seetion 1013 was amended by gl
gWHer the option to mqu:m the imprm‘a-

:ments ta he removed.
MIny. Star. § 5E9.0% (1967).
- "Id. $§ 668,10 - 55918,
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The statutory right to remove improvements has not been discussed
in any reported case,'® but certain of its features are obvieus. It ap-
plies only to a good faith improver, but it doss not require that he
enter under color of title. Thus, unlike the set-off provided in Code of
Civil Procedure Section 741, it is available to persons who izmprove the
wrong property because of & mistuke in its identity. There is no re-
guirement that the improver hold adversely, and the provision that hig
mistake can be either of law or fact can be taken to intend that he not
be held to the utmost diligenee in determining the facts. Thus the relief
afforded should be available to a larger group than could successfully
defend by estoppel or plead set-off.

The remedy iz limited, however, by the requirement that the im.
prover pay the owner of the land and other persons whose interests
might be affected all damapes ‘*prozimately resulting from the affixing
and removal of such improvements.”” The requirements of service of
notice, lis pendens and payment of costs and attorneys’ fees tend- to
make the remedy a cumbersome and expensive one and thus reduee its
value to the improver. A final, and perhaps erncial, objection is that the
improvement may be of a kind which eannot be removed at all or is
valueless when removed but is of value to the owner of the land. Ex-
amples come eagily to mind . painfing & barn, digging irrigation ditehes
or drainage canals, clearmg brush land, building a eoncrete driveway or
patio, The *‘right of removal® in such cases is a useless right.

AB recently as the T'aliaferro ease an appeal was made to the court to
employ its general equity powers to provide relief*to a good faith im-
prover. Such & proposal iz net entirely without merit, although its
chances of suecess in California in the absence of legislation are very
small. The attitude of courts and Legislature towards improvers hag
been an unfriendly ove, as the 8% limited nature of the remedies just
discussed suggests. In sddition, however, it was held in Trower v.
Bentseh 197 and reiferated in the Taliaferrs ocase that the existence of
‘Code of Civil Proecedure Séction 741 prevents application to the im-
prover_cases of the general equitable maxim that he who se¢ks equity
must do eguity. Were it not for this holding the courts might logically
have extended the prineiples developed in dealing with enercachmént -
cages to the clossly analogous iraprover disputes®®

K

e It js mentlonsd but not dlscussed in Tallaferro v. Colazso, 139 Cal App.2& 908, |

3 29;]_1*;5:! s 550 Pac. 749 (1926} * ‘

L8 £ ¥ . 13 . .
*-E*ngma.ch?nnen: Chbes Bre factnally ushmilay to and might ba expected to recelve the
same treatment ez the trespassing imﬁmver- ¢ages. However, the fetioh hrought

. usuaily Js one to compel remaval of the encroaching strpcture, and no claim is
mada that the defendant hag lost ownerehip of the improvement to the
tnder Civii Code Seetlon 1013, The equitable nature of the actlon, which ls one
for & mandatory injunction, thus dominates the proceeding, the court using what
can best be callad B “balance of hardship® appreach, When the snorogchmant is
glight and callses no great inconvenience to the plaintiff and Ita removal would
be difficult and expenalve, the Callfornin courty refuss to Izena the injunctlen
and lexve the plaintiff to hls remedy ju demages. Thia approach ia gimilar to that
taken by BEsTATEMEND, Tors § 941, especially comment o (1933},

The following cases are reprepentative: MeKesn v, Allfance Land Ce., 200
Cal. 296, 253 Pac. 124 (19277 (Brick bullding encroached lesa than one-

- Injunctign refused, $10 damages awarded) ; Phillips v. lsham, 111 Cal Appid
537, 244 P.2d 716 (1952) (Frame gatage without foundation movable at_slight
expense, Injunctlon awarded); Morria v George, 57 Cal. App2d 866, 135 P&

195 (1948 {Concrete box encroaching 2 to 4 fest ordered removed since expenea
of dolng so wlght) . Fay Seceritfes Co. v. Mortgage G. Co. 37 Cal. App.2d 637,
100 P.2d 344 {(1340) (g‘n«iroachment of one to six Zeet. Injuncilon refussd b
cause of Inches) ; UkMéomski v. Tioga Mutual Water Co.. 12 Cal A?p.zd 726,
65 P.2d 1251 (1934) (Encroachmeont dcoivered ) I:u:re 053 1;_uera1 I;nd. njunction
refused Decause o©f great expenze and Inconvenlence o L% g .defendan
and siight importance to plaintitf) ; Blackfleld v. Thomas Elecylorp., 138 Cal

App. 848, 17 P.2d 185 (1932) (One to 8§ inch overhang whi Would cost $6,875 . ;

* 'ty remove. Injfunction denled and $200 damages awarded); Rouu.arﬁ%_@

- Amerige, 55 Cal. Apb. 273, 203 Pac, (1821} (1} Inch encroachment. Indu

. tiom denled) : mpee Annot., 28 ALR.24 679 {1952). -
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SHOEHD THE LAW BE REVISED?

There is no easy auswer to thiz question; the maiter is one of legis-
lative judgment. However, fevera) factors which might be thought to
bear onh the exsreise of that judgment are discussed here, .

The Fixture Foliocy

The entire problem ariges frem role repetilion of an old Latin catch-
word phrase that has become, bike so many Latin phrases, a powerfal
inflirence on our law, The maxim i “Quiequid plenfatur solo, sole
credit.’” For several centaries it has been firmely embedded in the com-
mon law, and it is doubiful that any other slogan bas been as trouble-
some a5 the dogma that what is attached to the land becomes part of
it.19% The history of the law of fixtures can aeeurately be described as a
long, iedions and painful sertes of efforts to overcome its effect. Al
though the rule has been submerged by exzceptions i survives today as
Seetion 1013 of the Civil Code, where it stands firmly in the path of
prope.l;* consideration of a number of legal problems 1t is inadeqnate to
solyel :

The fixtures cases actually fall to separate categories, each of
which involves eptirely gifferent eonsiderations. Without attempting a
full discusssior here it can be stated that the majority of the problems
are afﬁﬁtwo kinds: the commion owuership and the divided ownership
casges. -

The eommon ownership cases are those in which the owner of the
land also owns the chattel installed on iie land. Typical questions are
whether the chattel passes with g converance of the land or is subject
to a mortpage of it, Application of the annexafion mazim is 2 erude
method of deciding these ecases when the parties have failed to make
express provision coneerning the chattels,

The divided ownership cases, imvolving snpexation by .tenants, H-
censees, trespassers and vonditional vendors, are of 2n entirely different
nature. In them the problem becomes one of deciding whether the owner .
of a chattel by aitaching it, or allowing ¥ to be attached, to the land
of another, thereby loses his ownership. Use of the maxim in these cases
leads to loss of ownership by the mere fact of anjexation, rather thzzan_@
werely to supplying a presumsd intention when the pariles have tajl
to express one, a8 in the common ownership eases. The unsmitability of
the annexgtion test in divided ownership cases is amply demonstrated -
by the fact that, except as to bad faith trespassers, it is qualified by
statute and decision in California. Tenauts, 1% lcengees,'® good faith
trespassers '8 and conditionsl vendors '™ are all allowed to remove
their annexations te the land of anoviher- Thus the annexation test is
almost entirely excepted away in the divided swoership cases.

Sunech cases are still dealt with, however, as exceptions to an otherwise
universal and valid rule. The preinise is that the maxim states a uni-
versal truth lying at the hesrt of the law of property and that any
alteration of it must be earefully limited and confined. Henese the
reasoning in the Billings ease, holding the California Settlers’ Aet-
uneconstitutional, and the restrieted interpretations given Code of Civil
Procedure Secton 741 and the defense of equitable estoppel. ’

] discusaion of the oFigln of the maxim asd (e diffleslty It has ceused ste
Fozl&i{:\s. The ﬁah‘a?mia af e Law of Fiztuves: finglsh Cases, 1k N.‘_i_U.L.Q. REV.
836 (18243 ; Horowitz, The Law of Figburds fn Coliforniv——A Critical Analysis,
% . Crav. T, Rmv, 21 {18623,
mﬂe@?:ifr? 1012 s ps.',ﬂicl-\:]?.r!y snirctionable becauss 1t is stated in terma which
make 1t applicahie antely to the divided ownership cames. These are the ones in_
{=h th im iz mosd froublesome. . R 3 . .
“Se:hﬁ Rya?urg,::“: Law o;" Paorgnsy 4 £9.1-15.18 [Casner &4, _19«.12‘; ard Niles, Thel_
) Intention Test in the Law of Firtwes, 12 MY UL.G Rev. &6 (3934}, for geners
" §senaslons. Appllcation of this analysls to the Callfornla jaw iz set out in the
articie 1 Horﬁnwlsz, m#;z .%r.-te 193, . -

we Cay, Cyv. Cone § MR - ) ) .

W Taylor v. Heypdenreich, 12 Cal App.2d 684, 207 P.2d 530 (1843].

sy . L Cobx § 10134, . .

m% !'?g‘g’lf of mi ennditinnal vendor to remove his Hytures tg subject to the ritht.s of
subsequens purchage:s or escUmMBIAneers of the land without noifce of his &€,
arate owmership, 'The lesding California case ts Dakland Bk. of Sav. v, Callfornia
P. B, Co., 183 Cal. 255, 1%t Pac. 524 {1820).
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Higtary

Ti Age heen showa abeve that the rales conevening impruvers eame
inta the commmeen e from the Foman law through Azo, Bracton, Flels
and Britiga. The rules stured by rhwﬁ,r writers were based on ?.he writ-
s of their nredecessors amr rat, 5o far ae can be determined, on any
zwtnd} Lﬁ;’mh anihorily ding version of the Roman lsw
was more garbled than . Following Britfon the prﬂb}em
alipost entirely il‘«“ppe‘i?ed from 'he Eunglich law, finally emerging
again in the inited Btates io the ainciecoth century. In this eountry,
on suthority which s at begt extremely dubioes, the impression was
ereated that there wap a char, firm rule in the English common law
rercived in th fovnies. As a malwer of lezal history this impression
was unwarranted, The L “abifernia law of today is based on this dubious
historieal development. To the extent that iv is stuported by an assamp-
tion of hisiorical growil and development w the Epglish common law
its foundation is losubatantiall

More recently, douring the carly vesrs
law acquired a character and history of its own. At thab time land
titles were vosettled 2nd mvich property was the subjeet of dispute
between sgtatters, on ths one kand, and olaimants under Spaniszh and
W[emﬂan praniz on the othey, The battle hatween these factions was

maged on politieal and logsd fronte as well as e actval phvsical con-
ﬂwf Ot of this eontext it is not ﬁ“r*,“r'lww that a vigid aod somewhat
unesmpromicing vietory should have been achieved by the winners at
the expeonse of the vauguishad, Hince the legal baltles were won by the
prapiees the restlting low so? Hseld sternly against the sguatters.

Whether this resudt was right at the time is ferelevant. The point is
that vules developed thew in order in deal weh a pecnliar problem of
secigl order are not necessarily ADPIO opt iate to the Californpia of today.
The sgiatier problea is now well in hand. Titles are, ¢n the whole,
settled, Be jm ins ard clearly oerk er.'i cr at least easily ascertainable.
Publie lands can readily be distinguished from private lands. Land
reeprds are more complete, aecurate and aecessible. The services of title
eompaiies are availabls (af & priser. The problas of the trespassing
improver teday is an antirely different one than that of 100 years ago.

é

of atatchaod, the California

3
2
L

Infeemed Opinion T

The greal wajority of the states, as well as the civilized nations
whose modern eivil codes ure hawd on the law of Rome, have taken a
much more lberal attitnde toward the trespassing improver than Cali-
fornis. nz_gnm‘ﬁm; on the Californis rules generally criticize them
for theiy rigidiiy and illiberality 1Y No authonty has been found in
which, art{; meastred dizcusson, the stetes guo is thought to be satis-
factary. Te the extent that infermed opinien exists and has been ex-
brassed 1’5: woleht is against the Calif mea faw.
imion whether op not o gns gerious rranclfi{»rd.twn to proposaly

£ the Oalifernia T enernds on one’s judgment as to the
importance of these hw 3. In the writer’ u;f'mmn they make an im-
pressive case for revision. V‘ hat foMows is a disenssion of the form snch
revision mighy iake,

-

ko

S IGANER, bR oif smaTe mots 37 Purrler, supea pote 96 HRorowite, swore note 102,
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COBIECTIVES (OF REVISION

Broadly stated the purpose of revisivn sheald be to substitute for
the existing law & new methed of solution which is responsive to the
eriticisms developed above. This purpose may e mere specifically con.
sidered in the covtext of thres hypotheiical cases.

Case 1. X, a elever iraposier, posed as the owner of the Jand
in guestion and forged a Jdeed to T, who paid $15,000 in good faith,
T alegred and draived the lasd at a cost of $10,000 and built a
house and dairy barn on 6 al a cost of $30,000. Both the house
and the barn have sonerete slab foundstions eontaining the plumb-
ing, elecirical, heating and sewer systoms. Removal of either build-
ing will wreck iz, The unimproved land s worth $15,000; as im-
proved it is worth $65,000. . s abeeonded. The owner now brings
an action io guiet title and recover possession.

On these facts © iz out of hiek under California law. Although he
touk possessien under enlor of title in good faith and might be said to
hold adversely he has no right of set-off beeause the plaintiff does not
geek damages. His right of removal ia of lttle or no value. There is no
basis for an estoppel. T In $75,000 poorer. The owner has received a
windfafl of 450,000 at ¥’z expense and T is entirely withont fault. The
case is 2 hard one; it would not seem entirely illogical to try to find
some soluiion which is Iess harsh to T while still holding the owner
harmless. '

{ne possible approach is to withhold possession from the owner until
he pays T the cost of the improvements or the increased value of the
land due to them, whickever is less {in this case $50,000). If the owner
did not wish to pay for the mprovements then T eould he given the
option of purchasing the land for its unimproved value. Fair terms:
eculd be set for payment, with anpaid amounts bearing & reasonable
rate of interest. As an alfernative the parties eculd be ade tenants in
commen, the intsrest of the owner being $15000 and that of T $50,000,
or an equitabie lien conld be placed on the land in favor of one or the
other, In any ease the owner should also be given judgment for the
reasonabie rentz! of the land in its unimproved state np te the time of
the aetion. In this way the swner would lose nothing and T would lose
$25,000, rather than $75000. The solution is not perfect, but it attempts
to protect the property inierest of the owner and, at the same time,
give sore meesure of relief to the innocent trespasser. Under California
Jaw no gueh sohution is now possible. .

If the facts are shightly altered the ease becomes more diffienlt. The
owner way not wish o sell and pay haye no nterest in opersiing a
dairy farm. He might prefer to leave the land in its natural state or to
use it for some other purpose for which the improvements are valueless,
The case now becomes & classie one of relative hardship, in which no
solution is ideal but some solntion is necessary.)* The owner’s interest
-Is in using and disposing of his property as he wishes, subject only to
certain well-esiablished limitations, On the other hand is tha idea that
the law should not be the instrument by whick undeserved enrichment
comes to one person at the expense of arother who is entirely witheni
faylt.’** Shall the owier's desire to use his land as he wishes be allowed
to prevail, go that T’y investment of $75,000 is entirely lost, or must it
give way to some extent to the eguities of 7't The encroachment cases,
which are treated according to eguitable prineiples, are & pood anal-
ogy.t1% It should be egually possible to give the comurt in the improver

cases power to frame a decree which, under the faets, does as much- jizs-
tice as the case will permit. .

-

PR smion BF pelative hardship in ReaTarRuwny, Towrs § 841 {1939).
* :D-S;E: g::gﬁgigg I RESTATIMENT, RELTITUTION, Introduminry Note and §§ 1, 2 (1937),
. nafPhese are briefty discussed supra nove 62 and mmua}ﬂmg’ text.

ar
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There are 2 rumber of facts which eenld raise sdditional yuesiions.

What of the lucome received by 7' from his use of the property ¥ Should
it be considered where it has been substantial and has, to seme extent,
amortized his investment in improvements ! ' Mow shall good- faith be
defined? If the problem arises becanse of 7's pegligence or stupidity
should the court be less considerats of him? ** What of the owner’s
own responsibility; arve there facts which indieate that he allowed the
sitnation to developt Suppose be steod by while T improved ; it seems
clear that the Bogys case shonld be overraled to tlie extent that it would
prevent the egurt considering such deliberate inaction as a factor in
framing the deeree. ™ Who has paid taxes and assessments, and what
effect should this have? #7 What if the improvements are easily remov-
able and will retain their value if vemoved ? Or suppese some are of this
kind and others not 0§ ** What damage was caused by the trespasy § 9
Suppose the improvements were erected on publie rather than private
land ? *¢ Who shall pay cosis? Shall attorney’s fees be awarded to one
of the parties as part of the remedy § ™ Does a third person own or
have an interest in the chattels installed 122 '

s In Bumbold: Connty v, Van Yeuser, 45 el App. 640, 142 Pac. 152 (1320), the fact
that defendant's ywwofits frem ihe land cxceeded hls expense o Improving i,
conpled with the fact thot, siee it wag nublic tard, he pald no taxea on it
wera given as reasons for refusing to find an esioppel sagainst the owner., While
such facts do tend to show that the Foss suffered by che plalntiff is less than it
atherwise might be, two guedtions are raised by ibis reasoning: (1) Could the -
court's polnt not be more precisely made by charging e tinprover a reasonable
rentel for the perind of poseéssion and requirtng Wim te pay for any losg iﬁ
vakie of the premises due to by aets? {2} The plaing#f stil] receives a windia
at the expense bf & good faith Improver Should the Isw reguire thid yesult?

3 The dlutinetion botween good and pad fuith trespassers, particujurly when compli-
cated by such cﬁnciﬂts g4 Engulry, notiee, negligence, recklessness and malice, 18
Toth artifictal and dfieult o apply. Ane atteropt 1o deaw 2 clear ilne Iy Lound
to fall. There are an infinite number of possible cases botwsen the sxtremes of
malicioka bad fzith and utterly hlameless pood faith. Dividing them into tweo

- groups |8 arbitrary, paricularly when the names traditlonalivy attscked to these
groups ('good faith™ and “bad faith™} have such obwious ethical cvertones. But
il it {3 assumed thar thia line mugt be drawa, does it follow that ajl thope within
¢ither group must be treated i execuly the peme way? ¥Y bad faith trespaseers’

* are to be lefi entiraly without a remedy need 1t folicw thdt all good feith tras-

passers be treated alike?

b One difflcutty with the preasnt California isw iz that il wvauwally fgnores the facts

© onmoone side of the prohbler. The swuer's acis and the extent of relief needed to
protect his Intereste are proper considerations in the case, but they are peldom -
given pdequate attentlon, Instead the law inoks to lhe acig of the Improver and
basop its remedy solsly on thel. Fela¥ation of the rlgid wititude toweard estoppel
18 one obvicum atep toward improving the lzw, but only I the reaglt fa e alow
the owaer's acla o nix tnacticn (o be considered as one of a pursber of faciors
which properly affect the form of selief given. It should not Tollow thal hecauss
the owner has been somewhat at favlt he fs entirely without a remnedy. Thiae, like
the good faith-bad falth dichotomy, s much tog crude.

ur The amount of taxes aml other charges. pald might most effectively be considarad
in determining the rent to ke charged the improver fur the period of his pocupa-
&oln.fif_ﬂm awner hag paid them the rentsl should be large encugh to stiow for’

m Tact.

W the improvements can ke eamoved without goling permanent injury 1o the land
ad without their cwn destruction it weuld asem propor to .allow, or even
roguire, their removal, depending on ihe owner's wishes, Bug to require the
removal of lmprovements which wouid be destroyed by removal is unaatiafae-
tory a5 a rerfiedy and resuits in economic waste, The appropristensss of removil
dependa on the facts of the cast. -

W Unless the respasa i L0 gome extent the fault of the owner it would seem clear
that the damages sbogid be found and eredfied to bim as ope element in the
ultimate reltet gravied.

B In other jurisdictiorns there appezrs to have been o tendency to trent frespassing

Jdmprovers more kindly when the and waa pulilicly cwned Ses § AxExlcan Law
@Jamrf@;mw' £ 129 A 0asner ed, 19523, In Caifornia the cases apeak aas if
pubife

WHEMHIE 07 e land hes the cbponite offect of diminianing 1He eguities
of the improvér, Bacramente v. Clunie, 120 Cal 28, 32 Pae, 44 (1895) ; Homboldt
County v, Van Dnzer, 4§ Cal App. 649, 192 Pae 192 (1%30), If a major conzid-
eration tg protection of the right of “‘private property™ i¢ would seem that pubes
e ownershfp s a proper dletinguishing facter and that it should operate in
favor of, rather than against, the worovér.

it will be reckiled that the improver piy¥yx Costz gnd attorney’s foes if he wishes
1o aagery his right of removal under Civil Code Sectjon 10155, In general It
would seern that if the owner iz net gt faulh, either beanbse of hig acts or his
fallure o act, such cNsts should be peid by the improver.

iy other furisdictivmz the commmon luw ruls that annexationz belong to the owner
of the land does not apply where the article annexed helonged to o third person,
was attached without hirg consent and counld be removed without frreparable -
injury to the owner's property. Sce 5 Awicicaw Law o7 Proboary b 109, ar 28
{Cuaner ed. 1952%). There are nn Californda cases in point, The. tvpleal cage of
unnexation of o chaltel {n wkich a third perscn bos an tnterest and knows 1t s
to be attached in the conditiona: sale of & fxture, See ik § 1912, Caltfornia has

- taken a position on these cases similur to that In othor etsies. Ses note 109

supra. In either type of cage ir iz of cOUrse necessary to pratect the inlerests
if parsons who take intsrests in the land in gnod Izbth, talying rm the prasanpce
o1 the Improvements wf part of i, . e e



The rumber and variety of these gaesiions make it obvions that an
adequate statute must he extremely eompiex and detailed i it is to
anticipate and preseribe reasonable solutions for all conceivable varia-
tions of the problem. :

Case 2. T purchased Iot 26 In a newly. subdivided tract. He
huilt 2 home on lot 27, sclely becanse he mistook 1t for lot 26.
Both lots were vacant at the time, The mistake only beeame appar-
ent when a proposed purcheser of lot 27 pointed out to the sub-
divider that it was ocenpied by ¥. 3, the subdivider, now brings
ejectment againet 2. T has spent 30,000 for the ot and $20,000
in building a home on it. The improved value of the land is $35,000.

As the law stands T 1s vot entitied to any reliel and is eobsequently
out of poeket $20,000. 3 will acguire the hosse fres of charge. It is
another hard case. But not quite as hard as the bad deed case. Here
the problem arose because of T's mistake. It 15 the sort of mistake that
could easily have been prevented. Hs could have taken the precaution
of determining precisely which lot was his, ordinarily a simple enough
matter, partieunlarly on nbdivided land. There is less reason for the
wrong lol cases than there was g eentary spo. In most areas of Cali-
foruia a landowner can quickly and cheaply lzarn the -exact loeation
and boundaries of his land. His failure 0 do se borders on megli-
gencel? Omn the other hand, § is still receiving a windfall of $25,000;
in the absence of any substantial equity in S there is no reason to
reward him so handsomely for F°s mistake. The best solution in the
ease piven might he to require 8 to sell lot 27 to T at its unimproved
value. Thiz could make both ¥ and 8 whole,

Other wrong lot cases cap be imagined in which there are obvious
equities in the person on whose land ¥ has mistakenly built. If this
oecurred it would be necessary to comsider some compromise solution,
and the fanlt of T might bebome an important factor limiting the ex-
tent of his relief. There are mary possible variations, all of which might
become relevant in the proper case, As in the bad deed cases, it seeimns
desirable to give the court the power o frame a decree which fita the
precise Tacts before it and attempts to do substantial justice to the
parties. It seems doeubtind that any statute eould be drafied that would
satisfactorily enticipate and specifically dispose of all the problems that
might arise.

Case 3. T goes on land whick he knows, or shonld know but
for his recklessness, belongs to someone else. He spends $10,000 in
improvements, as a result of which the value of the land is in-
creased hy $10,000. O now hrings ejectment, :

T eould be classifted as a bad faith trespasser under the law of any -
jurisdietion and would be entitled to no relief under ‘California law,
Here the enrichment of the owner is offset by two econsiderations: the
lack of any excuse for T''s conduct and the danger to the institution of
private property of zllowing deliberate trespassers to acgmire some
claim against the owner of the land by offieiously improving it.'** Con-
sequently it is not entirely iflogieal to withhold all retief from 7 in such
a case, -
= In the Toltoforrs case, o shoflar facts, ho Ourt, W not, A0ueg F are. Maye .

Yappan, 22 Cal. 308 (150%) (where party has means of determining boyndary
iine he la guilty of cegBgence in not ascertaining its location) © Forris v. Coover,
19 Cal. ES5 (1853) {no estoppel where trespesser hat meand of ascertalning

_title in recorder’s offfce. “ ;

i On, an 3 colleagve has puC it “Skould & burn painter mhe it 04l O ent of thelr
oerners T’ ’




However, there i authority in California to the effect that a deliber-
até trespasser iz lizble for punitive, as well as actnal, damages?®® [f
this is so it can be argued that any gencral tendemey on the part of
individuals to acquire elabms againsi the iand of otifers by deliberately
improving it ean be discouraged by awarding both actual and exemp-

“lary damages for the trespass. If they are also reguired to pay 8 rea-
sonable rental for the period of their eccapation of the land, and if the
extent of their eguity is limited to the eost of the improvements or the
inerease in value of the land, whichever is less, then they should be
amply disecuraged. 7, in the case given, would recover something less
than his investinent and might, if the court chose, find himself limited

" to & right to buy the land for its present nomaproved value and still
be required 1o pay rents and sctual and exeruplary damages. Forfeitnre
does not seem necessary in order to protect private property from such
trespasses.

The other opposing consideration is that the probiem has been ereated
by T's deliberate, inexeusable act. Conseqguently he has few, if any

equities. If there are fuets which indicate that & forced sale of the ™
improvements ic the owner, or of the laad to the improver, would

interfere with soree substantial interest of the owher the balance would
necessarily be against the improver. However it still might be desirable

to allow the improvernents to be refmoved, if they are removable, and

limit the owner to recovering rents and damages for the trespass or to
allow the value of the improvements (or their eost) 10 be set off against
rents and, possibly, damages. The point s that the wilfulness, malice
or recklessness of the lrespascer ean he of varying degrees, and the
extent of inconvenience to the owner ean likewise differ from ease to
caze. It seems desirable to lesve some latitnde to the spurt in dealing
with the precise laets of the case before it, rather than ic establish

some blanket rule applicable to all deliberate or reckless trespassers
in all kinds of cases.

Each of the above esses bas assursed that the only parties in.
terested in the dispute are the owner of the Iand and the trespassing
improver. The matter becomes somewhat wmore eomplex if other
parties are invelved. For example, the fand may b&.subjeet to & mort-
gage at the time the improver ecomes on it. If so it would be neces-
sary to allow the mortgagee to appear in order to protect his security
interest in the land. There mizht be na dauger to his interest, because
the remedies suggested would usually leave the owner of the land and
these claiming under him in at lesst as good & position as they were
before the trespass. However, if the rewiedy were to melude 4 sale of
the land to the trespasser, as it well might, the morigegee should be
given an opportunity to participate in the proceeds of the sale, Other
situations are coneervahle in wlich it would be equally desirable to
allow him to appear. As a general rule provision should be made for
notice to the mortgagee in any such action. :

Oz, Crv. Cone § 3294-; Morgan v. ¥French, 764 Col. App.2d 78, 161 .24 800 (194E) 3

{dge, &7 Cal. ADp.2d 69, 153 P.2d 806 (3044}, Although it has
gsréfnhghl\?t%?? r&llgega:ion and g.goutldcfmactualbdagxo:g% lést: a?lfgittt}cx}:t t:c t;lﬁ
|| damages it wow wEya ba )
g;geofh::mum as A resnlt of the trospmess. See Conament, I\%amli:rmi D};ﬁ;::-
tpex 5y a Basie for Awarding Punitive Damages i Califernia, 3 STAN. L. HEV.
841 (146L).
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It & mortgage is taken or the land iz purchased By ¥
after the improvements have been made a somewhat different pra
arises. The danger is that the improvements will have been relied bm-
by the encumbrancer or purchaser without notice of the claim-of the
improver. Ordinarily this would not be a serious problem, since the
possession of the trespasser wounld be sufficient to regquire the pros -
pective purchaser or encumbrancer to inguire congerning kia in-
terest.’® Consequently the case usually differs from the prior
mortgagee problem only when the improver or one claiming under him.
is not in possession. In those cages it would be necessary {o protect
the person who has taken an interest in the land in reliance on im-
provements which appear to be part of it and who has paid value for
them as & result of his reliance. This could easily mean that the im-
prover would be left entirely without a remedy, not because he tres-
passed, but because he was responsible for ereating a situstion which
migled a good faith purchaser of an interest in the land 2*

FORM OF REVISION

On the whole the spproach of the betterment acts in other states is
in the direction indieated in this dikeussion. Legislation which adepfed
& similar approach would thus not be a bold new experiment on Cali-
fornia’s part but merely a helated recognition of factors which have
been accepted in other jurisdictions.

Appropriate revision involves tweo steps: abolition of certain u.nde-

sirable aspects of the existing law and substitution of a new method of
dealing with the eases, The first step can be accomplished in part by
statutory amendment and repeal Speecifically, Code of Civil Proeedure
Bection 741 should be repeaded. It affects only the improver cases and
its continued existence is incompatible with the objectives of revision,
In saddition, two decisivns have held that the otherwise applicable.-
principles of equity are inapplieable to improver cases because this ™
section exists,*®® Its repeal would thus remove the premise of these deci-
sicns. Section 3013.5 of the Civil Code, which provides for a right of
removal in some situations, should also be repealed. While such removal
might be appropriate in certain cases it seems better to include it as
only one possible form of relief under the proposed new legislation
then to permit it to exist-imdependently in the code, Civil Code Sec-
“tion 1013 should then be amended te delete the reference to the right of
removal under Section 1013.5. As amended it should read as follows:

When a person affixes his property to the land of another, with
ouf an agreement permitting him to remove it, the thing affixed,

except as otherwise prowded in this chapter, belongs to the owner
of the land

The extremely narrow restrietion of the doctrme of gs : '
prover cases originated in Biddle Boggs v. Merced (M) nd per-
petnated in later cases 1*? should also be changed. This can- he atgom-
plished by the use of appropriate language in the new statute. ’

The second stage of revision, substitution of &8 new method of dispos.
ing of the Improver cases, s & matier of greater complexity. It has
already been indieated that the view taken of these eases iz that they

_ require exercise of equitable powers developed to deal with “‘unjust
enrichment.”” Thay are, in other words, restitution problems. The sug-
gestion ig that they be treated according to the principles applicable to
other cases in which one person mistakenly eonfers a benefit on another,

I Oompare the snalogous treatment of purchasers or encumbrancers of land ims
proved hy tau;&nt)s in posseasion. § AMERIcAN Law or Propamey § 19 11, at £8

{Casner ed. 1

“'Ths principles are the aama 88 those governing the Improvements of licensess,
tenants and conditlona] vendors. See b AMPRICAN Law or Prorer?y $f 13, 10 -
19.12 {Casner ed. 1952).

18 Hea nots 191 and texi supro.

1% fae notes 91-85 and text sypro.
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The Bestafement of RHagtetufion comsiders this type of probler in Hee-
tions 40-42. Hection 4% deals specifically with ihe improver cases and
takes the traditional Ameriean view thai the Pmprover is limited to a
get-0ff against damages iinfess the owner is ai fanit or nnless the owner
seeks equitable relief. However, Comment o to that section states:

The rule stated is consistent with the eommon law prmc:lple that 8
person who intermeddles with the property of another assumes
the risk as to hig right 1o do s0, and it is consistent with the rules
with regard fo trespass and conversion. It ds, mevertheless, mots
wholly consigtent with the principles of restétufion for m-astake,
and in'spite of the oceasicnal hardship to the recipient, jts harsh-
ness to the one rendering the serviees has bezen substantially
relteved, in most cases, either by statuie or by equity. (Emphasis
added.)

Thls philosophy is consistent throwghout Sections 40-42. Benefits ren-
‘dered other than mouey paid are nof dexlt with in the same way as
other restitution cases beeauqc historically, they have not been, It 3 18
" glso supgested that

frequently it wonid be unfair to the person benefited by services to
require payment since, although benefited, he reasonably may be
unwilling to pay_the price; he does not have the opportunity of
return, which usnally exists in the case of things received, nor the
definite awnd certain peenniary- advantage which ensnes where
money has been paid. B0

The difienlty of reguiring the recipient to pay for the improvements
can, of course, be met in other ways, The most obvious is to give him the
option of sell'mg the land to the improver at its nnimproved valuze, al-
though the resuli songht might be obtained in appropriate cases by
making the parties tenants in commeon or by imposing an equitable lien
on the land in favor of tite improver. If he wishes to pay for the im-
provements (at a value which will usually be quite favorable to him)
the court can establish reasunable terms for deferred pavment. I the
improvements are easily severable withont their own destrnetion the
“opportunity of return’’ is available as one gspeet of relief. The basia
for valuation of the improvements which remain will be the cost of
Iabor and materials or the increase in value of the land to them, which.
ever iz less. This would neecessarily insure no less than that “‘definite
anddc’e’rt&m pecuniary advantage which Arierues where money has been
pal :

Perhaps the most effecifve ohservation on the fears expressed in the
Restalement 18 that the betterment acis in most states ieclude provi-
sions of the kind here advocited. !t Tndeed, it Is possible to read such
acts as attempts to achieve, through legislation rules similar to those
applying in the absence of legislation to sther wnjust enrichment cases,
Buch legislative reform has been necessary in order to correct the
pecoliar historical development outlined above. NWo substantial rea-
sons of policy have been advanced for continuing the existing law,

™ RESTATEMENT, RESTTTUTION §40, mmment a (1937)
™ Seg notes 63-T0 and text supra.
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Clonsequently one possible approach to the problem of revision is a
very brief general statute placing the improver cases in the equity
jurisdietion of the eourts, to be decided aceording to traditionsl resti-
tation doetrine and procedure. It wonld not attempt to state in any
detall the cases t0 be so treated or the remedies to he decreed. This
would be left to the judge. He would simply be directed to frame 3
deeree which, on the facts of the case, most nearly achieved the ends
traditionally sought by courts of equity in restitution cases.

. One argument for sueh a statute is that it is brief and genaral, The
hagards of legislative drafting are such that the longer and more de-
tailed the law the greater the possibility of using language which will
produee unintended results. The ddds are against the draftsman in
the longer statute with the more detailed provisicus. They are with

. him in the short, generally phrased draft, '

A gimilar but more substantial argument is that this problem is so
complex and the possible variations so numerous that it is not possible
to anticipate all the cases. A detaileff statute will contain provisions go

" preeise as to make adjustment for unforeseen cases very Jifficult with-

_ out additional legislation. The general directive type of statute assumes
that such adjustments are part of the normal process of decision and
that the court will make them. Thus the possibility of appropriate relief

_in the individual case i greater. This is, after all, the method of the
common law,

Finally it can be arpued that the improver cases de not vequire the
same kind of certainty and predictability in the law as do other prob-
lems. The improvet is not expected to bave relied on the law in acting,
He has, at leasi in the good faith cases, made 2 mistake whieh the -
betterment act ‘could not have prevented. Sueh cases are different from -~
those in which the law is intended to provide persons with the means
of determining the legal effect of proposed action. For example, it
makes sense to know whether an instrument when issued is or is not
negotiable, The issuing pariv performs a deliberate act and can be
expected to do so on the basis of the rules. In such situdtions it is
frequently more important that the rule be definite and precise than
that it be just. But in the improver cases this is not true.

Unfortunstely, in California there is not much accnmulated learning
on the subjeet of unjust enrichment.? 4 statute of the type sug-
gested would be an “empty’’ statute; it woald not ecarry with the
reference any great body of law. Thus neither eounsel nor the eourt
would be given much puidance by such- legislation until it had been
supplied with content by the trial and error of litipation. Perhaps this
might be thought to place too much confidence in the judicial process.
The good lawyer and the good judge hoth conld be expected to read
and apply such a statote reasonably well, but the argument has been
made that they are in the minoriiy. If so it might be better to give
up the opportunity for creative use of the legsl process in favor of
detailed legislative direetions which the poor lawyer or judge could not
easily misunderstand or misnsze,

4 The development of restitution doctrine in California law has been Imited in
l%om gnd extent, compared to the development in some other statea. Although
Californie casss can be found which appesr to support almost any restitution
doctrine they Ao not, taken ap a whols, provide a sturdy base on which to bulld,
Tt s the rure problem that has been explored in depth by th% California courta
Boa gonerally STATEMENT, RESTITUTION, CALIP, ANWor (1%340). One example
of =uch an .exception s the group of cames providing relfef from forfsiture 1o
the vendee's bremch of an' executory contract to purchase land. Bee Ward w.
Unfon Bond & Trust Co, 243 F.24 £76 (9th Cir. 1857) ; Union Bond & Trust Co.
+. Blus Creek Redwood o, 125 F. Supp, 709 (N.D. Cal 1956) ; Freedman v, The
‘Rector, $7 Cal?d 16, 290 P.24 628 (1851); Baffa v. Johnson, 35 Cal.2d 38, 313‘

P.pd 1% (1960% : Barkis v. Scott, 34 Cal.ld 116, 208 P.2d 387 (1849); Gloek v. N ﬁ
Howard & Wilson Colony Co., 128 Cal. 1, 55 Pac. 713 (1838} ; Comment, 2 STAN. D%,
é"rmus'sias {1845 ; Notef, 40 Caxis. L. Ruv. 593 (1952) ;{46 Bo, Cat. L. RBV.
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At the opposite extreme is the statute which sttempts to spell out

- in detail what it hopes to accomplish. Its weaknesses are the brief gen-

_eral statute’s strengths, and vice versa. The attempt te anticipate ail
variations of all cases iz bound to £ail. The detail this involves magnifies
the problem of the unforsseen case. The hasards of drafting are greatly
increased. The opportunity for individual justice is greatly reduced.
The end resuit is loss of the opportunity for adjustment to the demands
of the individual case. The advantage is that the hazards of the judisial
process are greatly reduced. The judge is left with the mechaniesl
job of supervising the finding of facts and is given little or no disere-
tion to decide what the consequences of these fasts should he, Persons
who think that judges should be little more than referees and that the
law ghould be ‘*made’’ only by legislatures should be atiracted by such
a statnte 1 : :

- ” The type of revisien most strongly recommended for consideration
by the Law Revision Commission is & third possibility which lies be-
tween these extremes. Such a statute would provide a framework for
decision, thus giving the lawyer and judge an indication of the ends

. sought and the relief to be granted. At the same time it would leave
the eourt some latitude in framing & decree which would meet the

. requirements of the case before it, In-this way the advantages of both

* extremes could be retained while minimizing their disadvantages.

ihat the jurispradential problems Inherent in a choice batween
“1‘1}1“&‘[}‘2?3:5"3?&;133 :.:fdjtha pagelled-i;;:t uﬁpr?ﬁch:s fo‘stam:ees laﬁeh;;:s t‘il:::
recelved other than incidental discussion. Aa ihe text ndicates, e e
deration of fundarmential notions about the fuon .
Eﬁﬁmumm;ngwig?iﬁagg b‘-:‘:tstr?oughtrul analysis of the matter is hard te find.
" For recent typical comments see Nutting, Research for Legisiation In Arus AND
Mermops oF Lxasl RESEARCH 25, 38-40 (Tiniv. of Mich. 1955) and the comumens .
tary on Futting’s remarke by Jones, {4. ut i4-47,
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