2/18/65 A
Memorandum 65-9

Subject: Study No, 3%{L) - New Evidence Code

The following matfers were identified at the legislative hearings as
mattere of controversy in the new Evidence Code:

1, Application of the Code to Criminal Actions

The office of the Attorney General suggested that the Code be made
not applicable to ¢riminal actions and that the existing law continue to
be applicable to criminal actiops. The only possible vay m ses to accenps.ish
this cbjective would be to defer the operative date of the new code as
applied to criminal actions. The following amendment of Section 12 of
the B9il1l would accomplish this objective:

12, {a) Except as provided in subdivision (d), this code
shall become operative on January I, I907.” aidl SBALL Bovern pro-
ceedings in actions brought on or after that date and, except 1
as provided in subdivision (b), further proceedings in actions >
pending on that date,

{b) Subject to subdivision (c) a trial commenced before Januvany
1, 1967, shall not be governed by this code. For the purposes of this
subdivieion:

(1) A trial is commenced when the first witness 1s sworn or the
first exhibit 13 admitted into evidence and is terminated when the
1ssus upon which such evidence is received is submitted to the trier
of fact, A new trial, or a separate trial of a diffsyent issue,
commenced on or after January 1, 1967, shall be goverdsd dy this
code,

(2) If an appeal is taken from a ruling made at.a trial
commenced before January 1, 1967, the appellate court.shall apply
the law applicable at the time of the commencement of the trial,

{c) Bubject to subdivision {d), the provisiona #f Division 8
(commencing with Section 900) relating to privileges shall govern
any claim of privilege made after December 31, 1966.

(4) With respect to criminal actions, this code.

operative to criminal actions brought on or after Dedgl be

The staff would, if possible, like to eliminate disagreement with the

lav enforcement representatives. Accordingly, the staff requests Commission
approval [subject to approval of the legislative megber) to make the i
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following amendment of Section 788 of the proposed Evidence Code if an
agreement can bhe reached with law enforcement representatives. At the
seme time, the gtaff sugmests that the Coumission also consider what amend-
ment to Section 788 should be made in the event that such agreement with
law enforcement officers can not be reached. Various other memoranda pre-
pared for the meeting discuss thia problem.
788. (a) Subject to subdivision (b), evidence of a witness'
conviction of a felony is admissible for the purpose of attacking
his eredibility. 4&f-tke-eourt;-in-proececdingn-held-eut-of-the
presenee-of-the-jury;-finds-thats '
{1)--An-essential-element-of-the-erime-is-dishenesty-or-falae
statoments-and ,
£2)--The-witness-hag-admitéed-his-eonvietion-of-the-erine-or-the
party-attacking-the -eredibility-of-the-witness-hag-produced -ecmpetent

evidence-of-the-senviesions
[No change in remainder of section. ]

, C In comectlon With the revision of Ssctfon 788 set out above, it shouid
ve noted that Mr. Westbrook stated {off the record) that he feared that
he would be instructed by the Board of Governors to oppose the revision
set out above, He believed that the sentiment of the board is. such
that Section 788 as drafted is as: far.as the board will go in allowing
evidence of prior convietiona for impeachment, If the revision is
made, we hope to persuade the representative of the bar to remain silent
and we hope that the Assepbly cammittee can be persuaded to accept
the revision.

Section 1230
The representatives of law enforcement object to Section 1230,

insofar as it codifies the rule of People v. Spriggs, 60 Cal.2d 868,

allowing declarations sgainst penal interest to be received in evidence.
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Saction 1153

The representatives of law enforcement object to Section 1153,

insofar as it codifies the rule of Psople v. Quinn, 61 A.C. 808, holding
that a withdrawn plea of gulilty may not be received in evidence, - :

Section 1017

The representatives of law enforcement object to Section 1017,
ingofar as it clothes with a privilege statements of an accused to a
psychiatrist appointed by the court to advise him how to plead. Also,
we fear that the representative of the American Civil Liberties Union
will urge that this section does not adequately protect the criminsl
defendent, in that it provides a narrower privilege for the indigent
criminal defendant than is provided for the criminal defendant who
consults a private psychiatrist. You will recall that Professor
Van Alstyne strongly cbjected to the section on this ground at the
last meeting.

Presumptlions

The representatives of law ehforcement urge that the conclusive
preswption of malice contained in C.C.P. Section 1962(1), snd the
presumtions of intent contained in C.C.P, Section 1963(2), (3), and
"other existing presumptions” be included in the Evidence Code. The
text of these provisions iz set out in our pamphlet (see amendments
and repeals).

Section 665

The representatives of law enforcement cbject to Section 665

insofar as it lists as a presumption affecting the burden of proof, the

presumption of the invalidity of & warrantless arrest.
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Section 1042

The representatives of law enforcement are concsarned about the
comment to this section,

Sections 1250(b) and 1252

The representatives of law enforcement are concerned sbout the

corments to these sections.

Section 120

In order to meet an objection of the Department of Administrative
Procedurs, we suggest that thia section be reviged to read:

120, "Civil action" includes sil-sebions-and-precesdings
ether-than-a-eriminal-getien clvil proceedings .

This amendment is consistent with Section 130 and was also eBuggested

by the Committee of the Judicial Council.

Section 405

Mr., Powers indicated coneern sbout using "preliminary fact
determinations” ins;L:ead of "foundational showing" in this section., We
would be reluctant to have the legislative committees ge into this section
because we fear that they will not accept the rule abolishing the et%nl!ad
crack doctrine on confessions, Nevertheless, we do not see hew we ca.n
accept this proposed change. The preliminary fact determinations :
involved in determining whether to sllow or disallow a claim of priviiage
can hardly be called foundational showings. Moreover, the courts have
used the same language we propose in various decisions. Sees, for example,
People v. Graziadio, 231 A.C.A, 581, 588 {196L), where the court saids

« « + It was proper for the trial judge, outside the presence
of the jury, to determine the preliminasry questions of fact
upon which the admissibility of the evidence depended.
[Citations omitted.]

Consequently. the guestion comes to us, not as a question
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of law, but one of fact, that is, whether the statement of value
was just that, an independent statement, or, indeed, a compromise
not predicated upon or confined to the market value of the property
taken. Since the trisl court is no less the arbiter of the
eredibility of witnesses in a preliminary determipation of whether
proffered evidence is admissible, than in any other instance of
fact determination within its jurisdiction, we are bound by the
finding of the trial court.

See also EBeople v. Glen Arms Estete, Inc., 41 Cal. Rptr. 303, 316 (1964):

« o » the trial court in the Instent case, upon defendant's offer

to introduce the evidence and plaintiff's objection, heard testimony
ocutgide the presence of the jury before ruling on the matter. This
wag the proper procedure since it was for the trial judge to deter-
mine the question of the admissibility of the evidence and any
preliminary questions of fact upon which the admissibility of the
evidence depended, [Citations omitted.] The determination of any
such preliminary questicns of fact on conflicting evidence is, like
the trial court's determination of any other factual issue, conclu51v¢
on appeal.

Accordingly, we urge that no change be made in Section 405, We believe
that the risk that the legislative committees will not accept the elimination
of the second-crack doctrine on confessions is worth running in order to :
resist any change in our definitional phrases in Section 405.

Sections 904, 915, 1042, Govermment Code Section 11513

The Office of Administrative Procedure is concerned about the applicagion
of these sections, See Exhibit I (attached).

In light of the objections concerning these sections by the Office of
Administrative Procedure, the staff suggests that the following provisicn
be added at the end of subdivision (b} of Section 915:

For the purposes of this subdivision, a hearing officer of the

Division of Administrative Procedure holding a hearing governed.

by Chapter 5 {commencing with Section 11500) of Part 1 of Division

3 of Title 2 of the Government Code shall be deemed to be & "court"

and a "judge."

The reasons that cause us to recommend this change are set out in Exhibit 4 2
Presumptions
The Office of Administrative Procedure is concerned with the repeal_of

the rule that a presumption is evidence, See Exhibit I.
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The Office of Administrative Procedure suggests that the presumption
of identity of person from identity of name be codified in the Evidence Code,
See Exhibit I.

We believe that both of these suggestions should be disapproved. They
are baged on an erroneeue‘analysis of the proposed code.

Sections 1070-1073

The best we can achieve on these sections is to retain them with the °
deletion of the words "or the disclosure of the source is required in the
public interest or otherwise required to prevent injustice". Senator Cobey
has suggested that I attempt to persuade the representative of the newsmenr
to accept this amendment rather than substituting the existing code provis%on.

Section 1011

There will be & representative of California's certified psychologisté
present at the meeting to suggest that the definition of "patient™ be ”
revised to include someone interviewed for purposes of scientific research;
Under existing law, psychologists engaged in research on mentzl and emotioﬁal
problems may solicit interviews and obtain information because they can
assure the persons interviswed of the confidentiality of the information
received. The definition of "patient” would remove this proteetion. They
deaire to have the protection restored, The representative will raise sam§
other matters, too, but the sbove mentioned metter they believe is extreme#y

important.

Section 451

Mr. Elmore of the State Bar suggests the following revision of Section
451, subdivision (e):

(e} Rules of professional conduct for all menbers of the bar
in this State adopted pursuant to Section 6076 of the Business and
Professions Code and rules of practice and procedure for the courts
of this State adopted by the Judicial Council.

The reason for this amendment is stated in Exhibit ITI attached.
Respectfully submitted,

John H. DeMoully

Executive Secretary
F —_—
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Sacramento, California
February 16, 1965

To

Re: '?roposed Evidence Code
S.B, 110 and A.B. 333

Dear Sir:

This bill purports to revise, consolidate and codify the

statutory and case evidence ltaw inte a8 California Evidence Code, " It~
~ is the product of several years of study by California Law Revision

Commission and interested legal minds and organizations. it is appro-
‘priate that it is oriented by judicial considerations. However, the
proposed {ode is expressly made applicable in certain areas to adminis~
trative hearings, |ncludrng 1:cense hearlngs under the Admtnlstratnve
Procedure Act. _

Those provtsuons of this bill which affect and apply to
administrative hearings under the Administrative Procedure Act give us
considerable concern. The critical analysis of this bill is based upon
anticipated difficulty in administration of its provisions, ‘and is not
directed toward the adVIsablllty of the policy that it reflects, .

The followlng provisions of the bill cause concern:
1. Division Bg_Prileeges; sections 900 through 1073

2. Section 135 of the Erll'(Amendment‘to Government
Code sectlon 11513), p. 90 :

3. Division 5, Bhapter 3, Presumpt:ons and lnferences,
sections 600 through 667 _

4, Division 2, Sectlon_lzo
COmmentﬁ as to Paragraph 1, Privileges:

Division 8 of the bill codifies, and apparently clarifles
through reflection of some case law, the law of privileges. it pre-
scribes in addition to the partrcuiar privileges, the procedures to be
followed in determining the existence and assertabtllty of claims of
privilege.




Propoéed Evidence Code -2~

Existing law prescribes that privileges pertaining in civil
actions shall apply in license hearings under the Administrative Procedure
Act [Government Code section $1513). This bill proposes a major change
in the law. [t treats license suspension and revocation proceedings under
the Administrative Procedure Act as if they were criminal proceedings,
contrary to the repeated holdings of our appellate courts that such pro-
ceedings are not criminal in nature. The bill does this by defining
Udisciplinary proceedings” in section 904 as a suspension or revocation
proceeding. The term “disciplinary? in and of itself connotes punishment,
and is not appropriate as descriptive of a proceeding designed to’ deter-
mine entitlement or qualification to exercise a license privilege, The
bill next, in section 1042, provides that if a claim of “official informae
tion' of Yidentity of informer"_privilege is asserted, by the state or
a public entity in this state fand/ is sustained in a criminal proceeding
or in a disciplinary proceeding, the presiding officer shall make such
order or Ttnding of fact adverse to the public entity bringing the pro-
ceeding as is required by law upon any issue in the proceeding to which
the privileged information is material." {Underlining for emphasis.) :
The bill does not distinguish between the lticensing agency itself assert-
ing the privilege and a local agency, not within the control of the state
licensing agency, asserting the privilege, or as to the results which
must follow therefrom. The incliusion of licensing hearings within the
rute of the criminal law is a major change in existing law. There are
more than 50 licensing agencies administering that number of vocations,
professions, and businesses in the State of California. The cases indi-
cate that the State controls these various vocational and professional
activities because it 1s necessary for the protection and welfare of the
public. Whatever the reason for applying the crimiral rule in administra-
tive adjudication, it might be well to ask if that rule should apply to
all licensing proceedings. =~ = ' :

, if the bill is adopted in its present form, any state agency or

gavernmental entity in the State would continue to have available to it
the existing privilege of non-disclosure of information which would be
against the public interest to disclose (C.C.P. 1881(5)). |In prgceedings
under the Administrative Procedure Act, presided over by a Hearing Officer.
having the same qualifications as a Superior Court judge, the cltdim of
privi?ege of official information (against public interest to disclose)
would be disposed of by the Hearing Officer under current law, and he woulc
have the power to require disclosure of information which is necessary to
. a proper determination of whether or not the privilege exists, Under the
bill ‘as proposed, the Hearing Officer is prohibited from requiring discio-
. sure of the information claimed to be privileged, though disclosyre is

necessary for a proper determination of the existence of the privilege.

{See section 915). Under sections 914, 915 of the bill, if a cidgim of .
official information priviiege is asserted in administrative proé¢eedings,
and it is necessary that the information claimed to be privileged be _
disclosed in order for the proper determination of existence of privilege
to be made, the administrative proceedings must cease. Only a Jiudge of
the Superior Court can determine the existence of the privilege In this
situation. ' . |
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The administrative proceedings cease, and through some unpre-
scribed procedure, resort must be had to the court to determine the
existence of the privilege. Should the privilege be found to exigt,
then section 1042 of the bill requires the Hearing Officer to fin
against the licensing agency "upon any issue in the proceedin? to’which
the privileged information s material". This is an impossibility.

The bill prohibits the Hearing Officer from learning the content &f the
information claimed to be privileged, and yet it requires him to hold

?gainst ?h? agency upon any issue to which that priviteged information
s material. o ¢

The relation of section 1042 to "disciplinary proceedings"
should be eliminated from the bill. The problems created by the general,
over-all, application of forfeiture provisions to all administrat%ve o
licensing adjudication would not satisfy any demonstrated need. {f par-
ticular agencies would benefit by such forfeiture provisions, that might
best be accomplished by amendment of the particular licensing act’or
acts. Secondly, existing authority should be continued in the Hearing
Officer on the staff of the Office of Administrative Procedure permltting

him to require disclosure of information claimed to be privileged where

it.ls necessary to rule on the existence of the privilege, Certainly
he is qualified to do so. : : :

Comments as to Paragraph 2, Section 135 of the bill:
. Commenting on the amendment to secticn 11513 of the Government
Code, section 135 of the bill, the proposed amendment to section 11513
contained in the bill correlates to sactions 904 and 1042 of the bill
In applying the criminal rules to administrative proceedings. '
Comments as to Paragraph_B,_Pfesumptions and‘lnferences}

Chapter 3 of Division 5, “"Presumptions and Inferences", pro-

. poses a major change in existing law., Under existing California law,

presumptions are evidence. Section 600 of the bill expressly provides:
"A presumption is not evidence.” (Underlining for emphasis.‘ :

————

Section 1963 of the California Code of Civil Pracedure_iantains

‘a8 list of some 39 rebuttable presumptions that have been for some years

treated, as evidence In the State of California.- The proposed bill recodi-
fies many of the section 1963 presumptions, but does not contain, among

. others, subsection | {"that a person is innocent of crime or wrong') or -

‘subsection 25 ("identity of person from identity of name"} thereof.

< ovictedy it weuld Hiot:under this hill.even though ot deni:

It would appear that the drafters of the proposed Code of
Evidence have reason for eliminating the treating of presumptions as
evidence. Whatever may be the benefits to be attained by such a change
in courts of law, the results of the change will be detrimental in pro-
ceedings under the Administrative Procedure Act. The two presumptions
mentioned above have been relied upon as evidence in a great number of
license hearings. Failure to retain the “identity of name means identity
of person" presumption would require proof of identity through involved
evidence (e.g., fingerprints, expert testimony, etc.) when a comdiction
is material. Ordinarily the record of conviction and the presumption
suffice to support a finding that the licensee (of same name) was con-
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In many Alcoholic Beverage Control Department cases, tha
question of whether an alcoholic beverage was sold or furnished, fn
response to an order be:ng placed for an alcoholic bevera?e, arises.

It is a crime to serve a non-2]cohol ic -beverage when an a coholicr
beverage is ordered and paid for. The presumption that a person’}s
innocent of crime has been used in administrative proteedings as gvidence
that the licensee furnished an alcoholic beverage in response to &n order
therefor. Elimination of this presumption as evidence will creatg con-
siderable problem in the area of proof of the furnishing of an aigoholic
beverage.. Unnecessary consumption of time is the vice predicted.’

Comments as .to Paragraph b

Section 120 of the bill defines Hgivil action" as including
“all actions and proceedings other than a criminal action.” In vjew
of section 901 of the blll, which defines "?ﬂo;eeding; -as tncludtg
administrative proceedin s. ‘there is a possibilit t administrative

proceedings would be dsf ned as a result of this i1l as Heivil actlons."

We would: recnmmnmd the amtndment of section 120 to add the
word "ceurt" as an adjactlve to Hall actions and proceéedings."

For the foregoing reasons, we believe that appropraate changes
should be made in the roposed Evidence Code. :

Respectfully submitted, . !

Presi Offtcer

GRC :CHB tbh
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THE STATE BAR™ OF CALIFORNIA . " %
INTER-OFFICE COMMUNICATION \

®r. Parnes, Chairman, Committes Disciplinary Dete: Janmary 22, 1965
Procedures, and Mr. Etxg_s

Elmore 1/
BEvidence Code -Judiclal Xotics - Status of State Par Rules N

‘ of_Procedure and Rules of Professional Condust

Gontlemen: ' fp 'f / ﬂ’f}_{"_
T™he Evidence Code sections on Judisisl Notice (ts B. 110,

p. 8, Sec. 450-453) raise & question whether Rules of FProcedurs

of the State Bar mey be Judiocially noticed, without st in

sach instance. Ses Sec, 452 (b) (¢) and Ses.

n the other hand, no mﬁlt is needed for judicisl notice
of state agency regulations pu od in the Cal. Adm, Code or
of state civil servisce regulstions. This results from reference
t:ﬂzev't. ¢. 11383, 11384 and 18576, in Ses. 451 of the proposed
code. :

It woutld appear the same question axists as to Rules of
Professiom) Conduct of the State Bar.

These matters are suti generis and seemingly have not hnn
specifically conudcm

It 1is suggested this subject de promptly expliored with a
viw to offering amendments before the Evidence Code 1is too far
along.

Yours very truly,

Garrett H. Elmore
3pecial Counsel
GHE:1ow
01 Nessrs. Mack, Matthews, Porshee




