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{53(1) 2/12/65
Memorandum Fo. 65-6
Subject: Study No. 53{L) - Personal Injury Camages as Separate Property

The Commission had done considerable work on this subject when we
were overwhelmed by the problem of govermmental liability. There has
been but one change in the voting membership of the Commission since that
time (Assemblyman Song has replaced Assemblyman Bradley). To refresh
your recollectlons concerning the matter, we will review what decisions
were made. At this meeting we hope to discover whether the policy
decislons previcusly made still represent the Commission's thinking.
Attached are the minutes for October, November, and December, 1961, which
review in more detail the problems involved.

Civil Code Section 163.5 provides:

All dairages, special and general, awarded to a married

person in a civil action for personal injuries, are the

separate property of such married person.

The Commission concluded that this section, which was enacted to
prevent the imputation of contributcry negligence from one spouse to
another, is undesirable. Becanse damages avarded in persomal injury
actions are separate property, they are not subject to division on divorcee,
do not descend as commnity property does, even when the loss suffered is
clearly a logss to the community--lost earnings, medical bills, lost
services. These consequences follow even though no question ¢f contribugy
tory negligence by another spouse was involved in the case.

Under classic commmnity property law (never followed in California),
damages to commnity interests--such as lost earnings, services, etc.--

would be community property, but damagss to individual interests--paln,
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suffering, etc.--would be separate property. The Commission decided that
the classic scheme would introduce too much complexity inte a field that

is sufficiently ccaplex wliealy.

(0

The Commission decided that perscnal injury damages should be regar&ed
ag community property. Fowever, the community property nature of the cause
of action should not be a bar €5 an ilnnocent perscn whose spouse Was cob-
tributively negligent. The Commissicn also concluded that to require the
negligent third party to bear the full responsibility for the injury woﬁld
not be falr to the third party, for in the usual case inwvolving Jjoint t§rt
feasors, they will both be made parties to the action and will have a right
of contribution. The negligent spouse should be reguired to bear his sﬁare
of the 1isbility for the damages that his negligence, in part, caused. The
Commission indicated that the spouse's share of the liability might be
satisfied by insurance, but in the absence of insurance, the commnity
property damasge award should be used to pay the negligent spouse's share.

Since these decisions were made, the (aliforniz Suprere Court has
held that there i1s no interspousal tort immmunity in California, even for

n gligent torts. Self v. Self, 58 Cal.2d €83 (1562); Klein v. Klein, 58

cal.2d 692 (1962). Ve have also been anthorized to act in regard to the
doctrine of imputed contributory nesligence contained in Section 17150 of
the Vehiele Code.

The questions before the Commission now are:

1. Should personal injury damapges be separate or community property?

a. ©Should the nature of the damages depend on whether a ‘

spouse participated in the tort?

2. Should proposals be made to reguire the negligent spouse to bear
some measure of the responsibility for the damages that he helped to cause?

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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liinutes - Regulexr Meeting
December 15 and 16, 1961

Recommendation. The Comwission consildered the subatance of

Memorandum No, €0{1961} containing proposed statutory changes relating

to personel injury damage awerds recovered by married persons. This
material was drafted to effectuate the Conmission's previocus determination
t¢ make such awarés community property, to eliminate the imputation of
contributory negligence between spouses insofar as it is based upon the
community property nature of the recovery, snd to reduce the liability

aof a negligent defendant by the amount the contributorily negligent
spouse would be liable to contribute iflhe were adjudged a jeint tortfeasor
with the defendant.

Following & full consideration of the several problens raised

in the proposed solution, the Ccmmission epproved the proposition that

a married person bringing a personal Injury action should recover from a
negligent defendant the entire danages suffered by hinm or her and that

a pleintiff's cootributorily negligent spouse should be liable for
contribution to the defendant for an smount up to cne-half the judgment.
Thig action modifies the previcus action taken by the Commission. It
-recognizes the fact that = negligent spouse is ordinarily iﬁsured against
the consequences of his negligent acts and there is no reason to adopt

& legislative scheme thot would prevent o spouse frou utilizing insuyance
to pratect him fran the consequences of his negligence in this situation.

The following matters are to be ilncluded in the legislation to

effectuate this proposition: {1) The injured spouse is to recover

all. damages which arise as a result of the injury, including loss of
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Minutes -~ Regular Meeting
December 15 and 15? 1961
earnings, nmedical expenses, otc. Pecsuse there is scme doubt as to
the present law with respsct %o which spouse must bring the action for
certain items of damage, the staff was directesd to submit a report which
nanles the items of damags included in personal iniury actions and iﬁentifies
the spouse who muat sue to recover each., {8} The entire recﬁvery is
to be the community property of tbe spouses. The recovery ia lieble,
however, for reimbursement of the property (separate and/or community)
which supplied funds for the payment off expenses arising out of the
injury ané for payment of any judgment for contribution against a
contributorily negiigent spouse where fﬁnds are not otherwise available
for peyment of such liability. The talance of the recovery iz to be
under the manegement and control of the injured spouse. (3) The
procedure for permitiing a negligent defendant to recover from a
gontributorily neglipent spouse was not specifically determined, although
the Commission favored e procedure, such as a cross-complaint, which
would permibt joinder of ihe spouse in the primary action. Whether joined
in the original ection our sued in o separaote action, the contributorily

negligent spouse sheuldd not be permitied to interpose a defense Ttased

upon gpousal tort immunlty or the guest statute.




Minubes - Regular Meoeting
Roverber 10-11, 15901

STUDY BO. 53(L) - FERSCHAL 1SFUDY DAWAGS AWARDS TO MARRIED PERSONS

The Commisaion congifored Mescorandam Wo. 53{2581) and the
attachnents thereto relating 4o problems raised and aliernative
solutions presenfed in ccunestion with the study of personsl injury

- demage awerds to mried rersons. The foilowing Commission action
should be particularly noted.

The Commission spproved the repeal of Section 163.5 of the
Civil Code. Prior to cnactment of this section, personsl injury
damage ewnrds were held to be community property. The Commission
sgrees that this type of recovery ahoul;i be community property
because the cammmmity suffers loes by the personsl injury of &
spouse and hence Section 163.5 should be repesled.

Section 163.5 changed basic marital property rights in order to
indirectly accomplish its primary purpose of preventing intraspousal

- imputstion of countributory negligence. The Commission believes that
the probler of impubting negligence between gpouses should be dealt
with directly without the srtifice of changing property rights.

With respect tc the lmputastion of negligence between spouses,
the Commission epproved the proposition thet contributory ﬁegligenee»
should not be ilmputed between spouses s8¢ a8 to defemt recovery from
a negligent defendsnt. However, in fairness 4o a third-party defend-
ant, it was agreed thet he should have a right of contributicon from a

contributorily negligent spouse as though the gpouse were not married.




Minylies -~ Regulayr Meeting
November 10-11, 1961

Accordinglya ‘bhe'c::um’n‘_ission sdopted the staffls suggestion in this regard,
but approved making the residusl recovery sfier contributicn the coomunity
property of the spouses instead of the separste property of the injured
spouse. Other possible sclutions were rejected as being inconsistent
with the theory of community pronerty oFf as necessitating specisal verdiets
or complicated procedure waich imvite appesls. The solution adopted is
primarily based uﬁon fairness to ell parties involved--the injured spouse
is not arbitrarily denied reccvery merely because of the marital relation,
the cantributorily negligent spouse iz lisble 10 the same extent as |
though unmarried snd a negligeot third party defendant is given the same
right of contribution as though the joint toritfeasor were unmarried.
Procedural methods for accomplishing this result are to be drafted by the
staff for later consideration. |

It was noted thot the proposed solubion aflopted by the Commission
may be wholly defeated by the statubory provisicn relating to vehicle
ownership registraticn {Veh. Code § 17150}. Because of the probable
adverse results by spplication of this section, the Conmission unanimously
adopted a motion by Comrissioner Stenton, seconded by Commissioner 8ato,
that s request be made io the Legislature at the 1962 Legislative Session
for permission to troaden this study to include the doctrine of imputed
confributory negligence based on the spousel relation and vehicle

owanership.
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Minutes - Regular Meeting
Dotober 20-21, 1961

SPUDY NO. 53{L) - PERSORAL INJURY DAMAGES

The Commission congidered Mewcrsndum No. 47{19G1) relating to

whether personal injury damages awaried ic & merried person should
be geparate property.-

Civil Cdde Section 163.5 provides that “gll damages, specilal and
~general, awarded to & married perscn in a civil action for personsl
injuries, are the separate property of such married person.” This
section was enascted in 1957. Prior to 1957 the California cowrts
held that such dsmages were community property and that the negligénee

of the other spouse was to be imputed to the injured spouse in am actiom

by the injured spouse sgeinst a third person for personsl injuries.

Section 163.5 was enacted to prevent imputation of negligence in such

ca8es,

Bovever, Section 163.51ic net limdted to cases where negligence
of one gpouse might be imputed to the other; the section also applies
to cases where the other spouse was not contributorily negligent or
had po connection with the accident thet resulted in the personal injury.
The result 1s that personal injury dameges recovered by & married person

,

are not subject to division on divorece, are not subject to the ccmmunity

property rules relating to disposition by will znd intestate jucceasiqn,
etc. These consequences seem undesirable since in many of these cases
a large portion of the recovery represents future earnings which would,

of cowrse; be community property.
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Minutes - Regular Meeting
Octoter 20-21, 1961

There are two separete, but releted, questions thet must be
decided by the Commission:

{1} To what extent should perscmal injury damages be seperate
property or community property? Three alternstives are evaileble: (a)
all community property, (b) all separate property or (c¢) part separate
proparty (such a.s. pain, suffering and disfigurement)} end part community
property (such &s future earnings). An incidental question is: Should
the underlying ceuse of asction--as distinguished from the Judgment--bél'
treated differently than the Judgment? The coneultant reccemends tha.f all-
damagez be community propexty. '

(2) What should be the rule on imputed negligence? The consultairt
recomuends that negligence should not be Imputed to the other spouse in
any case. Moreover, he woild revise Vehicle Code Section 17150 eo that
negligence would not be impurted between husband and wife under that :
section. It wes noted that our authority to mske this study is not
broad enough to cover revision of Vehicle Code Section 17150. The
consultant does not discuss the polley coneiderations relatlng to
whether negligence should be imputed.

The Commisslon indicated that additicnal research materiel would
be helpful in meking the policy decisions noted albove., Additional
research 1s needed on the following matiers: |

{1} What iz the status of interspousal. tort immupity in California?

(2) Wnat is the status of the law in other states on the imputation

of negligence betwesn spouses?
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Minuies - Regular Meeting
October 20-21, 1661
(3) To what extert is ccmmunity property liable for torts of
husband and wife in Californiat
(4} Whei ere the policy considerations to be taken into account
in deternining whether negligernce should be imputed between spouses? '
Tt was tentatively agreed that personsl injury demeges should be

community property if the cther apouse is met comtributorily negligent.
The difficult problem is what rule should apply in the cases where

the other spouse is contributorily negligent, Several possible approaches
to the solution of this problem were discussed:

(1) Not aliow negligence of other spouse to be imputed but reduce
 the judgment using comperative negligence principles. Should recovery.
then be separate or commmity property?

{2) Rot allow neglipence of other spouse to be imputed but
reduce the judgment using principles of contribution between Joint tort-
feagors. Should recovery then be separate or community property?

{3} Allow full recovery for personal aspects of the injury (pain,
-puffering and disfigurement, etc.) but provide that the rest of recovery
(1oss of earnings, etc.) is not barred by imputed negligence but subject
to elther compsarative negiigence principles or contribution 'bétween
join'l'.rtor't- feasors principles. Some of the problems that this alternative
would ¢reate in persomal injury cases were mentioned.

(4) Mo imputetion of negligence but provide that the damages

recovered are community property with no reduction in smount of recovery.

20
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1 ' Minutes ~ Regular Mecting
;. October 20-21, 1961

(5) San Francisco Bar proposel--smend Section 163.5 to provide
for reimburgement t0 commanity of amounts paid for mediceli expenses out

of community property but make no other chenge in Sectlon 163.5.

i It was suggested that the rescarch consultant should be requested

to prepere additionsl research materisl coneerning the matters discussed

at this meeting which are not covered in his yesezrch study.




53 September 18, 1961

A BTUDY REIATING TO PERSONAL INJURY DAMAGE
AWARDS 70 MARRIED PERSONS: THE EFFECTS OF

CIVIL CODE SECTION 163.5

*mis study was made for the California Iaw Revision Commission

by Mr. George Brunn of San Francisco, a menber of the California State

Bar. MNo part of this study may be published without prior written

congsent of the Commission.

The Commission assumes no responsibility for any stetement made

in this study snd no statement in this study is to be atiributed to

the Commission. The Commission's mction will be reflected in its own

recommendation which will be separate snd distinct from this siudy.

The Commission should not be considered as having made a recomnendstion

on & particular subject until the final recommendation of the Commission

on that subject has been submitted to the Legislasture.

Copies of this study are furnished to interested persons solely

for the purpose of giving the Commission the benefit of the views of

such persons and the study should not be used for any other purpose

at this time.
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9/18/61

A STUDY OF PERSONAL INJURY DAMAGE

AWARDS TO MARRIED PERSONS: THE

EFFECTS OF CIVIL CODE SECTION 163.5

STATEMENT OF THE PRUBLEM

California law prior to 1957.

In California until 1957 damages recovered for persconal injuries
to & husband or wife were community property.l Courts came to this
conclusion by what seemed like simple logic. The Civil Code defines
separate property as that owned before marriege or acquired afierwards
by gift, bequest, devise or descent; "all other property acquired after
marriage” is community property.e Since a damage award is not scquired
by gift, bequest, devise or descent, it is commnity property.3

The characterization of such damages &5 commmity property led
courts to block a spouse from recovery where the injury waes caused by
the negligence of a third person and the contributory negligence of the
other spouse.1+ Courts reamsoned that since the damages would belong to
the community, the negligent spouse would--if recovery were allowed--

gshare in the recovery and thereby profit from his own wrong; accordingly,

>
they imputed the contributory negligence to the innocent spouse. This

¥ This study was mede at the request of the Californis Law Revision
Commission by Mr. George Brunn of San Francisco, & member of the
Californis State Ber. The opinions, conclusions and recommendations are
entirely those of the author and do not necessarily represent or reflect
the copinions, conclusions and recommendations of the Law Revision
Commission.
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result has been critized: it puts a spouse in & worse position then a
friend or acquaintance; it prevents a Ffictitious "profit" by committing
a real Injustice--denying an innocent person recovery because of the

6
wrong of ancther.

Twice before 1957 action by the legislature encouraged optimists
that a brighter day had come. In 1913, married women were given the
right to sue for perscnel injuries without joining their husbands.! The
legiglature went so far as to say in C.C.P. Section 370:

“When the action concerns her separate property,

including ection for injury to her person . . . she
may sue alone . . ." 8

Boalt Hall's Dean McMurray hopefully asked:

What happens to the ancient judicial myth that
the right of the wife to sue for personal injuries is
comtunity property, in view of the recent amendment
allowing the wife to sue for such injuries? If she
may sue alone, she certainly can control and manage
this portion of the community property, notwithstanding
that the husbend has, in general, such management or
control.

But the rule remained unchanged.lO
In 1951 the legislature again touched on the problem. It enacted
Civil Code Section 17lc, giving the wife "mansgement, control and disposi-

tion" of dameges for personal injuries except for medical expenses paid
by the hnsband.ll While this section slso provided that it 4id not trans-
mute damages into separate property, there wes again some hope that it

hed sufficiently limited the possibility of the husbend's "profiting”

by hie owm negligence,l2 Most commentators, however, were.pessimistic,l3
aod such judieclal application of the section as occurred was adverse.lh
And litigants' self-help sttempts by way of agreement that the cause of

action would be separate property were also unsuccessful.l5
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1957 legislation.

In the 1957 gession of the legislature two billg on the subject
were introduced. One would have added a Section 17id4 to the Civil Code
as follows:

The negligence or contributory negligence of one

spouse shall not be imputed to the other spouse in eny

action, even though Ege damages thal are recovered are

commmunity property.

This bill was not acted on in committee and apparently was never

17
called up for hearing by its euthors. The cther bill bzcame Civil Code
Section 163.5.18 It was passed in the forme in which it was introduced,
with the addition of a non-retroactivity provision, =and states:
All damages, special end general, awarded to a merried

person in a c¢ivii aection for persoial injuries, are the separate
property of such msrried person.

20
Severel discuseions of the new section have appeared, but todate
Jjudicial application has been limited, & probably due to the fact that

22
it epplies only to causes of acticn arising after its effective date.

' Questions raised by the section fall Into two general areas:
1. Questions arising directly from the changed property nature
of damage awards. Ths principal gquestiocns heres are:

a. Are medical expenses paid out of community fuids
recoverable as separate property and, if so, is the community
protected?

b. Is the community unfairly deprived of awards for lost
earnings?

c. What are the effects of Section 163.5 on & recovery which
ia followed by the death of a spouse or by divorce?

d. Are damages received by way of settlement, as distingulshed
from judgments, also separate property?

-3-




2. Questions concerning actions based on negligence involving e

contributorily negligent spouse:
e. Does the section eliminate the problem of collateral
estoppel?
b. Does the secticn eliminate one form of imputed negligence
but open up e new form under Vehicle Code Section 171507
¢. Does the section leave unaffected the imputation of
negligence in action by a parent for the wrongful death of cor

injuries to a child?

L




PROBLEMS RELATING TO THE
CBANGED PROPERTY WATURE CF
DAMAGE AUARDS

dedical expenses.

The nev section raises two principal guestions about medical
expenses paid out of community funds: (1) Cen .they be recovered by the
injured spouse as separate property? (2) If so, is the commmnity entitled
to reimbursement by the injured spouse?

The first question arises because Section 163.5 speaks of "all
damages, special or general, awarded . . ." and does not purport to say
what demages may be awarded., Since each spouse was allowed to recover
medical expenses paid from community funds prior to the enactment of
Section 163.5,,23 it is likely that this will continue to be the case.2h

It has been suggested that permitting such recovery would effectuate
the legislative intent of abolishing imputed negligence between spouses
and that a contrary result would again open the way to the imputation of
negligence.25 Upon closer analysis this is questionable. Suppose that
a wife is injured as the result of a third person's negligence, that her
husband was contributorily negligent, and that her medical bills were
paid by community funds.

In this situation i1f the wife is nct allowed to recover the medical
expenses, they will remain unreimbursed: any attempt by the husband to
recover them on behalf of the community will presumably be blocked by his
contributory negligence. But it shouwld be noted that the husband's recovery

would not be barred by sny impukted negligence here, but by his own

contributory negligence,




In the converse situstion, where the husband is the injured party,
no one has contested his right to recover medical expense326 and the
question of imputed negligence would arise only 1f 1t were held--contrary
to what appears to be the plain language of the statute--that his recovery
of such expenses i1z community property.

Thus, the intent of the legislature in enecting this section does
not shed conclusive light on the gquestion.

The principal argument against permitting recovery of medicsl
expenses by the wife seems to be that if such recovery were allowed, the
husband would to that extent "forfeit” his interest in commnity funds.z?
Cages decided prior to 1957 should no longer control, so the argument
runs, slnce they rested on the basis that the recovery would te community
property.EB To amplify, these cases had to meet the contention that the
wife's recovery of medical bills would interfere with the husband's power
of management and contrcl of the community property.eg As long as the
recovery was community property, the funds would at least return to the
commmity and to the husband’s management, while under Section 163.5 this
would no longer be the case.

This argument seems weak for a number of reasons:

1. The husgband has a primary right of action for medical expenses
pald for treatment of his wife's injuries.3o Thus, he can aveoid any
"forfelture” of his interest in community funds if he 1s concerned about
the matter. The only time he cannct assert this right is when he has
been contribvutcorily negligent and in such a case he is obvicusly not
harmed if his wife recovers the medicsl expenses.

2. It ig doubtful logic to attempt to protect the husband's interest

in commmity funds by an appreoach which would leave medical expenses
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paid from commpunity funds entirely unreimbursed in case of his contribu-
tory negligence. Such a result can only be viewed as a nebt loss to the
family and to the community property.

3. As previously ncted, there is no question that where the husband
is the injured partv, he can recover medical expenses and his recovery
would quite c¢learly be his separate proPerty.31 In that event the wife
might be deprived to that extent of her vested interest in the community

property. Why showldd the result be different where the injured party

is the wifet Such a difference would not appear to be & reascnable departure

from the long development toward equalizing the wife's position in terms
of her right to sue and her interest in the community property.

L, The fawily could probebly avoid the impact of any rule denying
the wife to recover medical expenses paid by the community by a gift
fram the husbend to the wife of sufficient funds to pay doctors® bills.
Her use of this newly-acauired seﬁarate property32'would presumably
eliminate any restriction on her recovery.33 In any situstion where
the husband might have been contributorily negligent, there would be
a premium on such strategy. Rules which encouraege such subterfuges
seem of doubtful wisdom.

A second argument against recovery of medical expenses by the
wife where the husband paid the bills might be that she herself &1d not
sustain any damage.3h This might be true in the situation vhere the
husband pald the expenses from his separate property. Put in the more
usual situastion, vwhere community funds are utilized, the wife would
seen 1o have been damaged in view of her equal, vested interest in
comuunity property.35 In light of previcous decisions permitting sueh

36

recovexry by her, this question would no longer seem to be copen.
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On balance it seems likely that each spouse will be continued to
be gllowed to recover medical expenses. Since such recovery will not be
separate property this may result in a loss to the community. In many
cases this may make little or nc practical difference where families
do not déifferentiat: between separate ant comrinity propexrty. By comingling
or by agreement bebween the spouses the rseovery cazn, in whole or in
pert, become commmity property.3T Also, as noted previously, the
husbend can join in the action and has the primary right to recover the

38

expenses himself, as long as he has not been contributorily negligent.
Beyond these factors the question remains whether one spouse could
sue the other to obtein reimbursement for the community property. Such

an action would confront a court with a number of problems.

1. The legal basis for allowing the action. Presumably the action

would be based on a restitution theory: its object would be to prevent
the unjust enrichment of one spouse at the expense of the community.39
The retention by one spouse, as separate property, of compensation for
moneys paid by the community, might be unjust, but it remains to be seen
whether courts cowld fit this situation into established quasi-contract
norms. Furthermore, they may feel that to permit such an action
would undermine Section 163.5 by turning intc community property funds
which the section declares to be separate property.

2. Inter-spouse suits. This is not a seriocus problem since the bar

against inter-spouse sults deoes not apply to actions concerning their
L
property rights. 1 The bar no longer applies even to tort actions desling
with injury to & property interest as distinguished from injury to the
b2

person.

3. Contributorv neglipence ip the underlying accident. Where the
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husband, who seeks to recover the expenses on behalf of the community,
was contributorily negligent in the accident that gave rise to the original
action, it is more difficult to make out a case of unjust enrichment. The
commmity could not have recoversd for such a loss prior to the enactment
of Section 163.5 and hence it would be less plausible to argue that it
has teen unjustly deprived of anything. In fact, litigation under these
clrcumstances mey revive the you-shall-not-profit-frome-your-cvm-wrong
argument from which imputed negligence sprang.

Thus, the community's right to reimbursement for medical expenses
is speculative} In some cases, especlally in cases of diveorce or tlneal:t;h,h'3
this ecould lesd to unfair results. In the bulk of the cases the gquestion

of reimbursement may never beccme lmportant.

Impairment of earning capacity.

Commentators agree thet damages for lost earnings and impairment
of earning capacity will be separate property under Section 163.5.hh
They express concern over the fact that the other spouse--ususlly the
wife-~will have no interest in the award, even though earnings often
make up a major share of the commnity property. For example, Witkin
says: .

The husband's earnings are community property and the

chief source of famlly support, but the statutory substitute for

them~-a lump sum-damage awsrd--is now his separate property

and sublect to his unlimited right of disposition., u5

Would an action between the spouses lie to recover this portion of
the damage sward on behalf of the community property? This seems more
doubtful here than in the case of medical expenses. Unjust enrichment
would be more difficult to spell out since the gpouse here is recovering
for his own injury and not for expenses paid from community assets.
Furthermore, the determination of the portion of the awerd which constitutes
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damages for impairment of future earning capecity would face obvious
practical obstacles.

The parties can mitigate the effects of Section 163.5 in two ways.
They can change separate property into community property &y agreement.h6
Such sn agreement may be orsl as long as it is "executed" and California

courts have been liberal in finding execu.‘bion.lFT

The agreement might not
even need to be express.hs Judicial readiness in finding thet an sgreement
has been made and executed may well avoid injustice in some cases.

The perties mey also comingle the proceeds of the damege award
with their community property. Where the proceeds become so mingled that
they cannot be traced they will be treated as community property.hg Even
where comingling does not reach the point of making tracing impossible,
deposit of the proceeds in the family bank account and their use for
the support of the family, mey itself be evidence of an agreement to
transmrte the award into separate property.50

Effect in the event of death or divoree.

The change of personal injury damsge awards into separate property
mey have consequences not expected by the parties where the spouse obtaining
the award dies or seeks a divorce.

In the event of intestacy, all of the community property goes to
+he surviving spouse,El but as little as one third of the separate property

52
may go to her. By will one spouse may deprive the other of all of the

decedent’'s separate property, but only of aslf of the community prqperty.53
Inheritance tax consaquences will also be different and leas

favoreble to the family. In general, all of the community property going

5
to the surviving spouese is free of tax. This favorable tax trestment
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will be lost unless the spouses have changed the proceeds into commmity
property. However, an inter-spouse transfer from separate into commnity
property may itself give rise to gift tax 1iability.55

Turning to diverce, the principal difference will result from the
courts' general lack of authority to award the separate property of one
spouse to the o‘hher.s6 This mey not work a hardship to the extent that
it is possible to effectively protect the wife's right to support Ty an
57

award of slimony.

Nature of dameges received by way of settlement,

Section 163.5 is fremed in terms of damsges which are "awarded"
to a spouse. Thie wording leaves some doubt whether the proceeds of a
settlement of a personel injury action--as distinguished from the proceeds
of a judgment-~are alsc separate property cr whether they retain the
community property character they would have had prior to the enactment
of the section. Upon the answer may hinge significant consequences in
relation to the various problems discussed above.

Commentators disagree about the effect of the section on setilements.
One erticle takes the language of the section at Tace value and concludes
that "it seems guite likely that the property nature of any settlement is

not affected.” 70

Another concludes that a gettlement should be geparate
property for the following reason: Since recovery by wey of Jjudgment is
separate property, the cause of action should also be separate property
in crder not to split the property cheracterization of the cause of

action and the recovery; hence, settlement proceeds should in turn be

9
separate property.5
Witkin says:

If the ceuse of action is still community property,
as held by & long line of prior decisions, money peid by

~11-




way of compromise and satisfaction thereof may 60
likewise be regerded as community property, . . .

From a practical standpoint there would seem to be no Justification

for treating settlements differently from judgments.

-12-
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PROBLEMS RELATING TC COLLATERAL

ESTCOPYEL AND IMPUTED NECLIGENCE

Collsteral estoppel.

Prior to the enactment of Section 163.5, a spouse could not
meintain & personsl injury action against a third party where the other
gpouse, In a prior suit imvolving the same accident, had been found
contributorily negligent.6l Because of the community property nature of
the potential recovery it was held that the spouses were in "privity" and
that, therefore, the prior judgment was res judicéata in the later action.62
It seems to be clesr that Section 163.5 leaves no room for such

6
an application of collateral estoppel.

Jmputation of negligence under Vehicle Code Section 17150.

Vehicle Code Section 17150 {formerly Section h02(a}) provides:

Every owner of a motor vehicle is lieble and responsible
for the death of or injury to person or property resulting from
the negligence in the operation of the motor vehicle, in the
business of the owner or octherwise, by any person using or
operating the same with the permission, express or implied,
of the owner, and the negligence of such person shall be
imputed to the owner for all purposes. of civil damages,

{Bmphesis supplied.)

This section has been applied to impose liability on one spouse

for the negligent driving of the c:cther.él\L Also, it applies to block
an owner from recovery where the person who drove with the owner's consent
was guilty of contributory negligence.65

In the past there has been little occaslon for such a defensive use
of Section 17150 to bar the recovery of one spouse because of the contrlbu-
tory negligence of the other: the rule which Civil Code Section 163.5
changed slready produced this result. But it seems clear that Section

17150 has such a defensive application in appropriate situations involving
-13-




66
gpouses. Thus, in one recent case, where the family automobile was
cwned jointly by husband and wife, the cowrt said:
Moreover, in the case at bar the sutomobile operated

by Mr.Moren was owned jointly by him and his wife. . . .

These circumstances would foreclose recovery by the wife

in the event her husband was contribdutively negligent

independent of their husbend and wife relationship. Under

Section 17150 of the Vehicle Code, formerly Section k02,

the negligence of the operator of an automeobile is imputed

to the owmer thereof for all purposes of civil damages. 67

In the case just referred to, the accident occurred prior to the
effective date of Section 163.5. But the court mede it clear that
regardless of the status of the rule as to imputatlion of negligence
between spouses, Vehicle Code Sectilon 17150 prevents recovery where the
apouses are co-owners of the car.

Thus, while the drafters of Section 163.5 msy well have hoped
that it would put an end to all imputation of the contributory negligence

6

of one spouse fo the other, 9 some imputation will continue under
Section 17150, In general, the contributory negligence of the spouse
who was driving will be imputed to the other spouse if the latter was the
owner of the car and gave the other permission to drive it within the
meaning of the Vehicle Code section. Factors such as who the registered
owner is, whether the car is community, separate or joint property, and
vwhich spouse drove will be determinative. The table below considers

various combinations of these factors and indicates the likely resulta.

In a2 number of instances the result is uncertain.
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TABLE T
Abbreviations: H - husband;
W - wife; C.P. - community property;
5.P. - separate property

Reglistered ¥ature of Driver Injured Can the injured speouse
oWner ownership spouse recover where the cother

spouse was contributively
negligent?

l. Both

2. Both

T - Both

8. Both

2. W

c.P.

CIP.
c.Pp.

CIP.

C.P.

C.P.

Joint

Joint

S.F.

s5.P.

5.P.

3.F.

W

W

i

Yes. Since H has ex-
clusive management of
the C.P., W has no
consent to give. Hence,
H is not a2 permissive
uger of the car. 0

Probably nct. (&
Yes, like case 1.

Probably not: similar to
case 2, wlth possibly

a slightly stronger case
that H consented.,

Probebly; 73 similar to
case 1.

Probably not%hsimilar
to case 2,

Probaebly not: driving
with consent of co-owner.

(¥

Probably not, like casge

Yes, here H is driving
his own car,

Probebly not: W would
normally be dr%ging with
H's consent,

Generally not, similar to
case 10:H would normelly
be driving7 ith W's
consent., ?

Yes, here W is driving
her own car.
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Parents' recovery for desth or injury of children,

Recovery for the wrongful death of a spouse or-parent is not
cammunity property in California..78 But parents'! recovery for the wrongful
desth of s child is community property’ one parent's contributory negligence
is therefore Imputed to the other with the effect of preventing recovery,
and it has recently been held that Section 163.5 does not change this
result because its scope is limited to actlons for personal injuries and
does not extend to wrongful death actions.T9

Recovery by parents for injuries to their children has also been
treated as commnity property, with the usual consequences as to imputation
of one parent's contributory negligence to the other.80 Whether Sectlon
163.5 affects this situation remains to be seen. It could be interpreted
to apply to this kind of action since, literally, a suit by a parent for
injuries to his child could result in "demages . . . awarded & married
person in s civil sction for perscmal injuries.” It has been argued,
however, that the section be construed to apply only to injuries sustained

Bl
by a spouse,
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CONCLUSICNS AND RECOMMENDATIONS

Section 163.5 was designed to abolish a rule deemed unjust --

the imputation of negligence between spouses. An assessment of this

statute raises two basic questions: (1) Does it achieve its aim? (2}
Doee it entail other, undesirable consegquences? I
The answer to the first guestion points to only partial success.

In some situations contributory negligence will, in all likelihood,

continue to be lmputed to a spouse under Vehicle Code Section 17150.
True, the imputation will no longer be based on the nature of the recovery
but on the ownership of the car and on an issue of consensual driving.
It could be said that under Section 17150 spouses are legally in no
worse position than anyone else--that the section applies to them
"independent of their husband and wife relationship" 82-- and that Section
163.5 removed a special imputation rule which was applicable only to
husbands and wives.

Yet it is difficult to. look at the chart which outlines the
probable operation of Section 17150 without being appalied at the complexity,
the uncertainty and the unfairness of its operation. One wonders why
the rights of an innocent spouse to recover for injJuries should hinge
on accldentals of ownership, registration and vwho was driving the car.
One wonders, for example, how much sense it makes to say that a wife
who brought a car to the marriage cannot recover if the husband was

83

driving and contributorily negligent, while she could recover if the
car had been bought after the marriage from community funds,Bh Such
distinctions have little if anything to Jjustify them and are bardly of

the kind which engender public regpect for law. Why should not spouses

-17-




out for a drive be treated alike as far as imputation of negligence is
concerned, independently of who drives and the form of ownership and
registration?

In addition to imputation under Vehicle Code Section 17150, imputetion
of contributory negligence between spouses will continue in actions by
rarents for the wrongful death of children and, possibly, for injuries
to children. Such imputation appears to have as little rational justifica-
tion as the imputation abolished by Section 163.5.

Turning to other effects of the secticn, there are some uncertainties
and some unexpected consequences. The property status of settlements,
aa distinguished from judgments, is uncertain. The extent tc which the
commity property can be protected with respect to community funds
expended for medical costs is also uncertain. Unanticipated results of the
section incilude the deprivation of the commumnity of recovery for past
and future lost earnings end changes in the trestment of recoveries in
the event of divorce or death.

However, hardship is likely to be minimized in many cases where the
parties, either deliberately or out of lgnorance, transforms the proceeds
of the recovery into cammunity property.

Changes in the present lew appear desirable to sccomplish a dual
objective: completely eliminating the imputation of negligence between
spouses and doing away with the hazerds brought about by the conversion
of personsl injury awards into separate property.

In determining what changes should be recommended, it is worth
recalling that the problem of imputing negligence between spouses arose
because of the mechanical application of community property concepts to

negligence cases. Section 163.5 represents an attempt at a mechanical
-18-




golution: it pins a different label on the recovery. BSuch a formalistie
spproach seems neither desirable nor necessary; a8 has been seen above it
ereates more problems than it solves. It seems far more desirable to
abolish Imputation directly without changing the property nature of
‘the recovery.

Accordingly, it is respectfully suggested that the Commission mske
the following recommendations to the legislature:

First, that Civil Code Section 163.5 be repealed and that Section
17le of the Civil Code be smended to its pre-1957T wording.

Second, that Section 163.5 be replaced with a provision, either
in the Civil Code or in the Vehicle Code, that states directly that the
negligence of one spouse shall not be imputed to the other.

Such & provision might read as follows:

The negligence of one spouse shall not be

imputed to the other spouse as owner of a motor

vehicle under Vehicle Code Section 17150 ar for

any other resason.

Legislation along this line would accomplish the two objectives
set forth above: i1t would entirely eliminate imputed negligence between
spouses and it would return to the treditional treatment of a personal
injury cause of action as commnity property and thus obviate the
concerns aroused by Section 163.5.

Such a change would not diminish an owner's financlal responsibility
to third parties under Section 17150 et seq. of the Vehicle Code., A
spouse who owns & car would continve to be liable for the negligence of
the other spouse within the limits of the financial responsibility law.

This is because an owner's liability to third parties is esteblished

8
directly by the statute and does not depend on imputed negligence. 2
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However, should there by any question in this respect, it can be resolved
by the adflition of an appropriaste sentence to the draft statute.
In the event the Commission feels that changes affecting Vehicle
Code Section 17150 are beyond the scope of euthorization for this
study, the Commission may want to seek such authorization and defer
final recommendations. As an alternative, it may want to recommend
replacement of Section 163.5 with a provision to the effect that the
negligence of one spouse shall not be lmputed to the other, but without
reference to the Vehicle Code.86
Before closlng =2 comment is necessary on the possibility of amending
Section 163.5 to provide that some portions of the recovery be separate
property and cthers community property. For example, & resclution approved
in principle by the 1959 Conference of State Bar Delegates would amend
the section "to provide that special damages recovered as reimbursement
for expenditures madsz out of community funds are commnity property bub
that there shall be no imputation of negligence between husband and
wife due to the community nature of such damages.” &7
Such an approach seems of doubtful desirability. Aside from the
fact that it would not do away with all imputation, it is a piecemesl
effort to deal with the problem. For instance, the resolution just
referred to was designed to deal with the problem of mediesl expenses.a8
Furthermore, splitting the recovery into part community and part
separate property would introduce an additional element of complexity
and an added source of disputes into an area which is already abundantly

difficult. There is a genuine need for simplification here and law

revigsion can meet <+his need. For these reamsons amendment of Section
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163.5 is not recommended.

fnetead the legislature should be afforded the opportunity to
remove the imputation protlem from the formaiistic application of
property concepts. Adoption of a straight forward provision abolishing
imputation- -shether or not the provisicn extends to imputetion under
Vehicle Code Section 17150Q--would be lav revision in the best sense

of the term.
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Kesler v. Pabst, 43 Cal.2d 254, 273 P.2d 257 (1954); Mooren v. King,
182 C.A.24 546, 6 Cal. Rptr. 362 (1960). However, courts created
exceptions to the imputation of negligence in a few circumstances
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Washington, 47 C.2d 249, 302 F.2d 569 (1956); Caldwell v. Odisio, 1lh2
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S.B. 1826.
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eliminate all references to perscnal injury damages.
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1955 by the Conference of State Bar Delegates in favor of legislation
which would make a cause of action "for recovery of compensatory
damages for pain, suffering, disfigurement and temporary and future
disability suffered by a married person” the separate property of

the injured spouse. 30 S.B.J. 499 {1955). Apparently no bill
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Selected 1957 Code Legislation, 32 S.B.J. 507 (1957); note, k5

Cal. Law Rev. 779 (1957); Comment, 9 Hast. L.J, 291 (1958);

L Witkin, Summary of California Law (Tth ed.) 2712 (hereafter
referred to as Witkin).
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court said that the section has no retroactive application. In
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Stats. 1957, ch. 233#, § 3; see Ferguson v. Rogers, note 21, suprsa.
The effective date was September 1), 1957. See 32 5.B.J. 509 (1957).
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recoverable by her alone." la. Civ. Code Ann. arts. 2334, 2402, Under
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thege sections It has Deen held that the wife may recover neither
medical expenses nor lost earnings; such items of damage are reccoverable
only by the husband on behalf of the commumity. Keintz v. Charles
Dennery, Inc., 17 So.24 506, 511 {la. App. 194h4); Simon v. Harrisonm,
200 So. 476, 40 {la. App. 19L41); Hollinguest v. Kansas City Southern
Ry. Co., 88 F.Supp. 905 (W.D. La. 1950). The Louisiana view seems

to derive from the fact that prior to the enactment of the statules
making personal injury damages of the wife her separate property,
only the husband, as head of the community, could recover such
demeges. See Annot. 35 4.L.R.24 1199, 1223 et seq. {1954). Im
California a different situation prevails in light of C.C.P. §

370.

A Texas statute, similar to the Louisiana provisions, was
invalidated as conflicting with a section of the Texas constituticon
defining the wife's separate property. North Texas Traction Co.

v, Hill, 297 S.W. 778 (Tex. Civ. App. 1928).

In New Mexico the court has reached the same conclusion as
Loulsiana without a specific statute pertaining to the nature of
personal injury damages. The court considered itself free %o
define damages for pain and suffering as separate property and to
recognize at the same time & "cause of action for damages to the
community for medical expenses, loss of services to the community,
as well as loss of earnings, if any, of the wife”; this cause of
action "still belongs to the community, and the husband as its head
is the proper party to bring such an action against one who wrongfully

injures the wife." Soto v. Vandeventer, 56 N.M. 483, 245 P.2d 826
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See letter from Sen. James A. Cobey who intrcduced the bill,
cited in Comment, 9 Hast. L.J. 201, 295 note 23 (1958): "I
might say that my intenticn was to outlaw the imputation of the
contributory negligence of one spouse to another . . "
Wilecox v. Berry, 32 Cal.2d 189, 195 P.2d 41k (1948).
This is the comverse of Case 1. While normally the wife would be
driving with the husband's congent in the absence of an express
prohibition by him, it may be a question of fact whether the

husband, as manager of the community property, expressly or impliedly
consented to his wife's driving. See Rody v. Wimn, 162 Cal. App.2d 33
39, 327 P.2d 579 (1958).

Cox v. Kaufman, 77 Cal. App.2d 449, 175 P.2d 260 (1946).

This case seems to be essentially the same as Case 1. However,

there is authority indiecating that the wife may not be allcwed to
prove in face of the registration that she is not the sole cwner

of the car, i.e. she might not be permitted to show that the car is
community property. Dorsey v. Barba, 38 Cal.2d 350, 35k, 240 P.2d 604
(1952). TIn such an event the situation might be treated like

Case 11 and the injured husband blocked from recovering. But cf.

Rody v. Winn, 162 Cal. App.2d 33, 39, 327 P.2d 579 (1958): "And

it has been held that an automobile sacquired during marriage is
presumed to be community property notwithstanding that it is registered

in the wife's name."

In Dorsey v. Barba the spouses had separated,
obbained an interlocutory decree of divorce, and the wife had actually
congented to let her husband keep the car.

See note 71, supra. In this situation recovery would be allowed if

the community property nature of the cwnership may not be established
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5.

76.

TTe
78‘

T9.

80.

B1.
82.
83.
8l
85.

under Dorsey v. Barba, note T3, supra.

Wilcox v. Berry, 32 Cal.2d 189, 195 P.24 hib {1948). In Krum v.
Malloy, 22 Cal.2d 129, 137 F.2d 18 (1943}, the court said that upon
proof of co-ownership the normal inference is that the use of the
property by one co-owner is with the consent of the other. Where
both spouses are in the car at the time of the accident this inference
would appear to be even stronger and in Mooren v. King, 182 Cal.
App.2d 5h6, 6 Cal. Rptr. 362 (1960), the court recently indicated
that driving in this situation may be with the consent of the co-owner
as a matter of law, thereby preventing recovery.

O'Neill v, Williams, 127 Cal. App. 385, 15 P.2d 879 (1933). Consent
would seem to be particularly likely to be found where both spouses
are in the car.

See note 76, supre.

Redfield v. Cakland, C.S. Ry. Co., 110 Cal. 277, 42 Pac. 822 (1895);
Figke v, Wilkie, 67 Cal. App.2d h40, 154 P.od 725 (1945).

Cervantes v. Maco Gas Co., 177 Cal. &pp.2d 246, 2 Cal. Rptr. 75
(1960). Witkin predicted this result. Witkin at 2713.

Katacka v, May Dept. Stores, 60 Cal. App.2d 177, 188-189, 140 P.2d
L6T (1943); Dull v. Atchison, Topeka & S.F. Ry. Co., 27 Cal. App.2d
473, 479, 81 P.2d 158 (1938).

Comment, ¢ Hast. L.J. 291, 298 (1958).

Mooren v. King, note 65, supra.

See Table I, page » Case 11.

See Table I, page » Cases 1, 3 and 5.

In fact, the imputation clause which forms the last part of Vehicle
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86'

88.

Code Section 17150 was a later addition to the provisions for an
owner's lisbility to third persons. Stats. 1937, ch. 840, p. 2353,
Compare A.B. 3286 intrcduced at the 1957 session. See text

at note 18, supra.

35 8.B.J. 75 {1960} (Resolution No. 57). The Bosrd of Governors
of the State Bar reflerred the resolution to the Law Revision
Commission for ite information. Ibid. Campare the resclution
adopted at the 1955 Conference of State Bar Delegates referred to
in note 19, supra.

Statement of Reasons accompanying Resoluticn No. 57, note, 87, supra
ag contained in copy of rescolution transmitted by the State Bar

to the Law Revision Commission.
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