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Y.emorandum No. 65-6 

Subject: Study No. 53(L) - Personal Injury r~Ages as Separate Property 

The Commission had done considerable work On this subject when we 

were overwhelmed by the problem of governmental liability. There bas 

been but one change in the voting reembership of the Ccmmission since tba~ 

time (Assemblyman Song has replaced Assemblyman Bradley). To refresh 

your recollections concerning the matter, we "rill revie,; what decisions 

were ma.de. At this meeting lTe hope to discover whether the policy 

decisions previously made still represent the Commission's thinking. 

Attached are the minutes for October, November, and December, 1961, which 

review in more detail the problems involved. 

Civil Code Section 163.5 provides: 

All damages, special and general, awarded to a married 
person in a civil action for personal injuries, are the 
separate property of such married person. 

The Commission concluded that this section, which was enacted to 

prevent the imputation of contributory negligence from one spouse to 

another, is undesirable. Because dareages awarded in personal injury 

actions are separate property, they are not subject to division on divorce, 

do not descend as community property does, even when the loss suffered is 

clearly a loss to the corrmunity--lost earnings, medical billS, lost 

services. These consequences follow even though no question of contribur 

tory negligence by another spouse was involved in the case. 

Under classic community property law (never follmred in California), 

damages to community interests-osuch as lost earnings, services, etc.--

would be community property, but damages to individual interests--pain, 
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suffering, etc.--would be separate property. The Corr~ssion decided that 

the classic sch~me would introduce too mucIc ccmplexity into a field that 

The Commission decided that personal injury darrages should be regardeo 

as community property. Eowever, the cOI!1mmi ty property nature of the cause 

of action should not be a bar to an innocent person whose spouse was con-

tributively negligent. The Commission also concluded that to require the 

negligent third party to bear the full responsibility for the injury would 

not be fair to the third party, for in the usual case involving joint tort 

feasors, they will both be rrade parties to the action and will have a right 

of contribution. The negligent spouse shc-uld be required to bear his share 

of the liability for the darrsges that his negligence, in part, caused. The 

Commission indicated that the spouse's share of the liability might be 

satisfied by insurance, but in the absence of insurance, the community 

property damage award should be used to pay the negligent spouse's shar~. 

Since these decisions "'ere made, the California Suprerr.e Court has 

held that there is ~o interspousal tort immunity in california, even for 

n gligent torts. Self v. Self, 58 Ca1.2d 683 (1962); Klein v. Klein, 58 

Cal.2d 692 (1962). 1-le have also been authorized to act in regard to the 

doctrine of imputed contributory negligence contained in Section 17150 of 

the Vehicle Code. 

The questions before the Corr;r..ission r:a., are: 

1. Should personal injury damages be separate or community property? 

a. Should the nature of the damages depend on ",hether a 

spouse participated in the tort? 

2. Should proposals be made to require the negligent spouse to bear 

some measure of the responsibility for the darrsges that he helped to cause? 

Respectfully submitted, 

Joseph B. Harvey 
Assistant Executive Secretary 
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December 15 and 16, 1961 

Recommendation. The Commission considered the substance of 

Memorandum No. 60(1961) containing proposed statutory changes relating 

to personal injury damage awards recovered by married persons. This 

material was dr~ed to effectuate the Commission's previous determination 

to make such awards community property, to eliminate the imputation of 

contributory negligence between spouses insofar as it is based upon the 

community property nature of the recovery, and to reduce the liability 

of a .negligent de.rendant by the amount. the contributorily negligent 

spouse would be liable to contribute if he were adjudged a joint tortfeasor 

with the defendant. 

Following a full consideration· of the several problems raised 

in the proposed solution, the Ccmmission approved the proposition that 

a married person bringing a personal injury action should recover from a 

negligent defendant the €entire damages suffered by him or t,er and that 

a plaintiff's contributorily negligent spouse shoulCl be liable for 

contribution to the defendant for an UllIOUIlt up to one-half the judgment. 

This action modifies the previous action taken by -the Commission. It 

• recognizes the fact that a negligent spouse is ordinarily insured aga;\nst 

the consequences of his negligent acts and there 1.5 no reason to adopt 

a legislative scheme toot youJ.d prev.ent " spouse froD utilizing insU;-Bnce 

to protect him fron the consequer,.ces of his negligence in this situation. 

The followir~ matters are to be included in the legislation to 

effectl:ate this pre-position: (.1) 1:'he injured sl)ouse is to recover 

all damages which arise as a result of the injury, including loss of' 
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Vdnutes ~ Regular Meeting 
December 15 and 16, 1961 

earnings ... nedical eX'"~en;Sf~8", etc ~ B.?:cause there is selle d.ou.bt as to 

the present law with resPect t·) .. Lieh spoase ruUS"t bring the action far 

certain items of damage, the: staff "as directed to submit a report which 

names the items of damage included in personal injury actions and identifies 

the spouse who must sue to reCO'ier e(l.ch. (2) The entire recovery 1s 

to be the community property of the spouses, The recovery is liable, 

however, fc.r reimbUrsement of the property (separate and/or community) 

which supplied funds for the payment of expenses arising out of the 

injury and fer payment or any judgment :ror contribution against a 

contributorily negligent spouse where funds are not otherwise available 

for payment of such liability. 'Ihe 'talsnce of the recovery is to be 

under the management and control of the injured spouse. (3) The 

procedure for permitting a negligent defendant to recover from a 

contributorily negUg;ont spouee was not specifico.11y determined, although 

the COQUission favored e procedur~, such as a cross-complaint, which 

would perlrit joinder of ;>he "pouse in tbe primary action. Whether joined 

in the original uetion or sued in e separute action, the contributorily 

neglige:nt spouse sl1c,--..ld ~lc:t be p(:n::i tted to interpose a defense cased 

'upon spousal tort lmmuni ty or t·be guest sta.t'.lte. 
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~t!.nute'~ '. R"!'0-Llar M"et1ng 
Novem~~r 10-11, l~Sl 

attacbment5 theret~l relaUr;.g to p"c'Dlems raised aud a.lternative 

sol.utions presented in ccnnedian w:tth the study or personal. injury 

damage awards to married pel'sons. Tilt'.: follow1llg Com:nission action 

should be particularly noted. 

The Commission approved the repeal of Section 163.5 of the 

CivU Code. Prior to enactment. of this section, persODal injury 

iIamage awuds were held to be coonr.mity property. The CoIIImissioo 

asrees that this type of recovery should be cOllll:ll.l!li ty property 

because the cQIII!IIlJnity suffers less by the personal injury of a 

spouse and hence Section 163.5 should be repealed. 

Sectton 16).5 changed basic maJ.-ital property rights in order to 

indirectly accomplish it$ primary pu.~ose of preventing intraspousal 

1IIIputation of contributory negligence. The COllJIIIission believes that 

the problem of imputing negligence between apousea should be dealt 

with directly without the arttfice of changing property rights. 

With respect to the :l:mputa.tioll of negligence between spouses, 

the Commission al)proved the propositioo that contributory negligence· 

should not be imput<i:d between spollses so as to defeat recovery fi'aa 

III negligent defendant. Ho;.rever} j.n fairness to a third-party deteud-

ant, it was agreed that he should have a right of contribution from a 

contributorily negligent spouse a.s though the spouse were not married. 

~--------.- .. -- .• '-'.' - ---.. 
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~lit.l,,-tc<,; - Reg-.uar Meeting 
November lO-ll, 1961 

Accordingly, the Commission udoptea the staff's suggestion in this regard, . , 

but approved making the residue.]. recovery after contribution the cormmm1ty 

property or the s;>ouses in~tea<1 of til<; separa.te property of the injured 

spouse. Other possible sc:wtions ",C!re rejected as being inconsistent 

or complicsted procedure w,lleh i.!lvite appeals. The solution adopted is 

pr:lJllarily based upon :t'airnt>ss to ell parties involved--the injured spouse 

1. not arbitrarily denied .recovery merely b~cause ot the marital. relation, 

the contrlbutorHy n"gUge .. t spouse is liable to the same extent as 

though. UlIlIIIU"ried and a negligent third party defendant is given the 88ZIIe 

right ot contribution as though the ,,!oint tortteasor were unmarried. 

Procedural methocia for a.ccol!l);J.ishL..,g this result are to be drafted by the 

staff for later consideration. 

It vas noted thnt the proposed solution adopted by the Co=mission 

may be wholly defeated ');y the sta.tutory proV'isicn relating to vehicle 

ownership registration (Vell. Code § 17150), Because of the probable 

adverse results by applic!!l:tion. of this section, the COItIIl1ission unanimously 

adopted a motion by C01ilDisBc.oner St~,llton, seconded by' COlIlIIlissioner Sate, 

that II. request 'be rr""de to the Legislature at the 1962 Legislative Session 

.tar permiSSion to broaden this s·tudy to include the doctrine of imputed 

contributory negligence based on the spousal relation and vehicle 

ownership. 
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Minutes - Regular Meeting 
October 20-21, 1961 

srUDY NO. 53 (L ) - PER,':lOIOO- INJURY IlA/,1AGES 

The COIIlIIl1ssion considered X~ltm:a."'1dum Nc. 47(1961) relating to 

whether personal in,jury damages uwarded to a married. person should 

be separate property. 

Civ1l Code Section 163.5 provides that "all damages, special and 

general, awarded to 8 married person in a civil action for personal 

1nJuries, are the separate property of such married person. to This 

section was enacted in 1957. Prior to 1957 the California courts 

held that such damages were communi t;\' property and that the negl1 gence 

of the other spouse was to be imputed to the injured spouse in 1m action 

by the injured spouse against a third person for personal injuries. 

Section 163.5 was enacted to prevent imputation of negligence in such 

cases. 

liovever, Section 163.5 io net l1tlited to cases where negligence 

of one spouse might be :imputed to the other; the section also applies 

to cases where the other spouse was not contributorily negligent or 

bad no connection with the accident that resulted in the personal injury. 

The result is that personal injury damages recovered by a ~ied person 

are net subject to division on divorce J are nat subject to the C()!I,I!1!n1ty 

property rules relating to dispusition by will and intestate .BuccessidD, 

etc. These consequences seem undesirable since in many of theBe cases 

a large portion or the recovery represents 'future earnings which would. 

of course, be community property. 
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Minutes - Regular MeetiN 
October 20-21, 1961 .' 

There are two separate, but related, questions that must be 

decided by the Commission: 

(1) To what extent should personal injury damages be separate 

pla,perty or community property? Three alternatives are available: (a) 

all community property, (b) all separate property or (c) part separate. 

property (such as pain, suffering and disfigurement) and part cammm1t7 

property (such as .future earnings). An incidsntal question is: Shoul4 

the underlying cause of action--as distinguished from the jlldgment--be 

treated differently than the judgment? !he consultant 1'ecOl!l!l*"'c1a tba:t; all 

damages be community property. 

(2) What should be the rule on imputed negligence? The consul.tairt 

recommends that negligence should not be 1mputed to the other spouse in 

lIlY case. Moreover, he \lould revise V<?hlc1e Code Section 17150 so that 

negligence would not be iml.'lrted b.,tween husband and. wife under that 

section. It we.s nated that our "" .. thority to make this st·..ul.y is not 

broad enough to cover revision of Vehicle Code Section 17150. The 

consultant does not discuss the policy considerations relating to 

vbether negligence should be :!llIputed. 

The Commission indicated that additional research material woul4 

be helpful in making the policy decisions noted above. Additional 

research is needed ou the following matters: 

(1) What is the status of interspousaJ.. tort immunity in CalUorai&1 

(2) What is the status of the law in other states on the imput~1on 

ot negligence between sJ1ouses'! 
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(3) To wbat extent is ~c!Ullunity properly liable for tOl'ts of 

husband and '\dfe in California'i 

(4) What are the policy considerations to be ta.1ten into account 

in determining whet.her negligeJl'~e shou.l.dl:J.e illlputed between spouses! 

It was tentat1vel.y agreed that persor..al. injury daI:lagea should be 

"""""m1:ty property it tba other ilpou,3e is not coot:r1l:>utor1ly negligent. 

The difficult problem is what rule should apply in the cases 'Where 

tlIe ather spouse is .contributorily negligent. Several possible apprOlLCMs 

to the soJ.ution ot this problEllll were discussed: 

(1) Bot allow negligence of other sPouse to be imputed but reduce 

tlIe Judpent using caaparative negligence principles. Should recc:Nery 

then be separate or community property? 

(2) Not allow negligence of other spouse to be imputed but 

reduce the judgment using principles of contribution between Joint t~ 

teasors. Should recovery then be separate or cOllllllunity property? 

(3) Allow full recovery for personal aspects of the injury (pain, 

BUttering and disfigurement, etc.) but provide that the rest ot recovery 

(loss ot earnings, etc.) is not barred by imputed negligence but subJect 

to either comparative negligence principles or contribution between 

joint tort- teasers principle,!. Some of the problems that this alternative 

would create in personal injury cases ~ere mentioned. 

(4) No illlputation of negligence but provide that the damaSes 

o recovered. are community property with no reduction in amount ot recovery. 
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October 20-21, 1961 

(5) San Francisco Boo: prcpose.l--amend Section 163.5 ·to provide 

for reimbursement to cOmllr.mity of fllll<lUnts paid. for medical expenses oUt 

of coamunity property but IJ!fike no other change 1..'1 Section 163.5. 

It was suggested that the research consultant should be requested 

to prepare additional research material concerning the matters discussed 

at this meeting which are not covered in his research study. 
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53 September 18, 1961 

A S'IUDY REIATING TO PERSONAL INJURY DAVAGE 

AWARDS TO MARRIED PERSONS: THE EFFECTS OF 

CIVIL CODE SECTION 163.5* 

*ThiS study was made for the California Law Revision Commission 

by Mr. George Brunn of San Francisco, a member of the California State 

Bar. No part of this study may be published without prior written 

consent of the COmmission. 

The Commission assumes no responsibility for any statement made 

in this study and no statement in this study is to be attributed to 

the Commission. The Commission's action will be reflected in its own 

recommendation which will be separate and distinct from this study. 

The Commission should not be considered as having made a recommendation 

on a particular subject until the final recommendation of the Commission 

on that subject has been submitted to the Legislature. 

Copies of this study are furnished to interested persons solely 

for the purpose of giving the Commission the benefit of the views of 

such persons and the study should not be used for any other purpose 

at this time. 
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A STUDY OF PERSONAL INJURY DAMAGE 

.AWARDS TO MARRIED PERSONS: THE 

EFFECTS OF CIVIL CODE SECTION 163.5* 

STATEMENT OF THE PROBLEM 

California law prior to 1951. 

9/18/61 

In California until 1951 damages recovered for personal injuries 

1 
to a husband or wife were community property. Courts came to this 

conclusion by what seemed like simple logic. The Civil Code defines 

separate property as that owned before marriage or acquired afterwards 

by gift, bequest, devise or descent; "all other property acquired after 

marriage" is community property. 2 Since a damage award is not acquired 

by gift, bequest, devise or descent, it is community property.3 

The characterization of such damages as community property led 

courts to block a spouse from recovery where the injury vas caused by 

the negligence of a third person and the contributory negligence of the 

4 
other spouse. Courts reasoned that since the damages would belong to 

the community, the negligent spouse would--if recovery were allowed--

share in the recovery and thereby profit from his own wrong; accordingly, 

5 
they imputed the contributory negligence to the innocent spouse. This 

* This study was made at the request of the California Law Revision 
CommiSSion by Mr. George Brunn of San franciSCO, a member of the 
California State Bar. The opinions, conclusions and recommendations are 
entirely those of the author and do not necessarily represent or reflect 
the opinions, conclUSions and recommendations of the Law ReVision 
Commission • 
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result has been critized: it puts a spouse in a worse position than a 

friend or acquaintance; it prevents a fictitious "profit" by committing 

a real injustice--denying an innocent person recovery because of the 

6 
wrong of another. 

Twice before 1957 action by the legislature encouraged optimists 

that a brighter day had come. In 1913, married women were given the 

right to sue for personal injuries without joining their husbands.7 The 

legislature went so far as to say in C.C.P. Section 370: 

'~en the action concerns her separate property, 
including action for injury to her person • • • sbe 
may sue alone • • ." 8 

Boalt Hall's Dean McMurray hopefully asked: 

What happens to the ancient judicial myth that 
the right of the wife to sue for personal injuries is 
community property, in view of the recent amendment 
allowing the wife to sue for such injuries? If she 
may sue alone, she certainly can control and manage 
this portion of the community property, notwithstanding 
that the husband has, in general, such management or 
control. 9 

10 But the rule remained unchanged. 

In 1951 the legislature again touched on the problem. It enacted 

CivU Code Section l71c, giving the wife "management, control and disposi-

tion" of damages for personal injuries except for medical expenses paid 

by the husband.
ll 

While this section also provided that it did not trans-

mute damages into separate property, there was again some hope that it 

, had sufficiently limited the possibility of the husband's '.'.profiting" 

by his 0VIl negligence,12 ~Iost commentators, however, were.pessimistic,13 

14 and such judicial application of the section as occurred was adverse. 

And litigants· self-help attempts by way of agreement that the cause of 

15 action would be separate property were also unsuccessful. 
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1957 legislation. 

In the 1957 session of the legislature two bills on the subject 

were introduced. One would have added a Section l'ild to the Civil Code 

as follows: 

The negligence or contributory negligence of one 
spouse shAll not be imputed to the other spouse in any 
action, even though Ige damages that are recovered are 
community property. 

This bill was not acted never 

called up for hearing by its 

on in committee and apparently was 

17 
authors. The other bill became Civil Code 

Section 163.5.18 It was passed in the form in which it was introduced, 

with the addition of a non-retroactivity provision, and states: 

All damages, special and general, awarded to a married 
person in a ciyil action for persola.l injuries, are the separate 
prop~rty of such married person. 9 

20 
Several discussions of the new section have appeared, but todate 

judicial application has been limited, 
2l probably due to the fact that 

22 
it applies only to causes of acticn arising after its effective date. 

Questions raised by the section fall into two general areas: 

1. Questions erising directly from the changed proper~y nature 

of damage awards. ~he principal questions here are: 

a. A:::c meo.ical expenses paid out of community ftt'lds 

recoverable as separate property and, if so, is the co~unity 

protected.? 

b. Is the community unfairly deprived of a"ards for lost 

earnings? 

c. What are the effects of Section 163.5 on a recovery which 

is f~llowed by the death of a spouse or by divorce? 

d. Are damages received by way of settlement, as distinguished 

from judgments, also separate property? 
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2. Questions concerning actions based on~egligence involving a 

contributorily negligent spouse: 

a. Does the section eliminate the problem of collateral 

estoppel? 

b. Does the section eliminate one form of imputed negligence 

but open up a new form under Vehicle Code Section 171501 

c. Does the section leave unaffected the imputation of 

negligence in action by a parent for the wrongfUl death of or 

injuries to a child? 
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PROBLEMS RELATING TO THE 

CHAUGED PROPERTY HATURE OF 

DAMAGE AHARDS 

I·iedical. expenses. 

The neu section raises two principii.J..questions about medical. 

expenses paid out of community funds: (1) Cnn . they be recovered by the 

injured spouse as separate property? (2) If so, is the community entitled 

to reimbursement by the injured spouse? 

The first question arises because Section 163.5 speaks of "all 

damages, special or general, awarded • ." and does not purport to ~ 

~ damages may be awarded. Since each spouse was allowed to recover 

medical expenses paid from community funds prior to the enactment of 

Section 163.5,23 it is likely that this will continue to be the case.24 

It has been suggested that permitting such recovery would effectuate 

the legislative intent of abolishing imputed negligence between spouses 

and that a contrary result would again open the way to the imputation of 
25 

negligence. Upon closer analysis this is questionable. Suppose that 

a wife is injured as the result of a third person's ~egligence, that her 

husband was contributorily negligent, and that her medical bills were 

paid by community funds. 

In this situation if the wife is net allowed to recover the medical 

expenses, they will remain unreimbursed: any att~ by the husband to 

recover them on behalf of the community will presumably be blocked by his 

contributory negligence. But it should be noted that the husband's recovery 

would not be barred by any imputed n"glig"'llce here, but by his own 

contributory negligence. 
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In the converse situation, where the husband is the injured party, 

no one has contested his right to recover medical expenses26 and the 

question of imputed negligence would arise only if it were held--contrary 

to what appears to be the plain language of the statute--that his recovery 

of such expenses is community property. 

ThUS, the intent of the legislature in enacting this section does 

not shed conclusive light on the question. 

The principal argument against permitting recovery of medical 

expenses by the wife seems to be that if such recovery were allowed, the 

husband would to that extent "forfeit" his interest in community t'unds. ~ 
cases decided prior to 1957 should no longer control, so the argument 

runs, since they rested on the basis that the recovery would be cmmmmity 

28 
property. To amplify, these cases had to meet the contention that the 

wife's recovery of medical bills 

of management and control of the 

would interfere with the husband's power 
29 

community property. As long as the 

recovery was community property, the funds would at least return to the 

community and to the husband r s management, While under Section 163.5 this 

would no longer be the case. 

This argument seems weak for a number of reasons: 

1. The husband has a primary right of action for medical expenses 
30 

paid for treatment of his wife's injuries. Thus, he can avoid any 

"forfeiture" of his interest in community funds if he is concerned about 

the matter. The only time he cannot assert this right is when be has 

been contributorily negligent and in such a case he is obviously not 

harmed if his wife recovers the medical expenses. 

2. It is doubtful logic to attempt to protect the husband's interest 

in community funds by an approa.{'h which wou_ld lea"", medical expenses 
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paid from community funds entirely unreimbursed in case of his contribu

tory negligence. Such a result can only be vietled as a net loss to the 

family and to the community property. 

3. As previously noted, there is no question that where the husband 

is the injured party, he can recover medl.cal expenses and his recovery 

would quite clearly be his separate property.3l In that event the Wife 

might be deprived to that extent of her vested interest in the community 

property. Why should the result be different where the injured party 

is the Wife? Such a difference would not app·car to be a reasooable departure 

from the long development toward equalizing the wife's position in terms 

of her right to sue and her interest in the community property. 

4. The family could probably avoid the impact of any rule denying 

the wife to recover medical expenses paid by the community by a gift 

from the husband to the Wife of sufficient funds to pay doctors' bills. 
. 32 

Her use of this newly-acquired separate property would presumably 

33 
eliminate any restriction on her recovery. In any situation where 

the husband might have been contributorily negligent, there would be 

a premium on such strategy. Rules which encourage such subterfuges 

seem of doubtful wisdom. 

A second argument against recovery of medical expenses by the 

wife where the husband paid the bills might be that she herself did not 

34 sustain any damage. This might be true in the situation where the 

husband paid the expenses from his separate property. But in the more 

usual Situation, where community funds are utilized, the wife would 

seem to have been damaged in view of her equal, vested interest in 

35 community property. In light of previous decisions permitting such 

recovery by her,36 this question would no longer seem to be open. 
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On balance it seems likely that each spouse will be continued to 

be allowed to recover medical expenses. Since such recovery will not be 

separate property this may result in a loss to the community. In many 

cases this may make little or nc practical difference where families 

do not differentiat, between separate ant cO,,""''l''C_ ty property. By comingling 

or by agreement between the spouses the r"cO'TtY'j C20.1, in whole or in 

part, become community property.37 Also, as noted previously, the 

husband can join in the action and has the prilnary right to recover the 

expenses himself, J8 as long as he has not been contributorily negligent. 

Beyond these factors the question remains whether one spouse could 

sue the other to obtain reimbursement for the community property. Such 

an action would confront a court with a number of problems. 

1. The legal basiS for allowing the action. Presumably the action 

would be based on a restitution theory: its object would be to prevent 

39 the unjust enrichment of one spouse at the expense of the community. 

The retention by one spouse, as separate property, of compensation for 

moneys paid by the community, might be unjust, but it remains to be seeD 

whether courts could fit this situation into established quasi-contract 
40 

norms. Furthermore, they may feel that to permit such an action 

would undermine Section 163.5 by turning into community property funds 

which the section declares to be separate property. 

2. Inter-spouse suits. This is not a serious problem since the bar 

against inter-spouse suits does not apply to actions concerning their 

property rights.
41 

The bar no longer applies even to tort actions dealing 

with injury to a property interest as distinguished from injury to the 

person. 42 

3. Contributory negligence in the underlying accident. Where the 
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husband, who seeks to recover the expenses on behalf of the community, 

was contributorily negligent in the accident that gave rise to the original 

action, it is more difficult to make out a case of unjust enrichment. The 

community could not have recovered for such a loss prior to the enactment 

of Section 163.5 and hence it would be less plausible to argue that it 

has been unjustly deprived of anything. In fact, litigation under these 

circumstances may revive the you-shall-not-profit-from-your-own-wrong 

argument from which imputed negligence sprang. 

Thus, the community's right to reimbursement for medical expenses 

is speculative. In some cases, especia.D,y in cases of divorce or death, 43 
I 

this could lead to unfair results. In the bulk of the cases the question 

of reimbursement may never become important. 

Impairment of earning capacity. 

Commentators agree that damages for lost earnings and impa.irme.nt 
44 

of earning capacity will be separate property under Section 163.5. 

They express concern over the fact that the other spouse--usually the 

wife--will have no interest in the award, even though earnings often 

make up a major share of the community property. For example, Witkin 

s8¥S: 

'The husband's earnings are community property and the 
chief source of family support, but the statutory substitute for 
them--a lump sum'damage award--is now his separate property 
and subject to his unlimited right of disposition. 45 

Would an action between the spouses lie to recover this portion of 

the damage award on behalf of the community property? This seems more 

doubtful here than in the case of medical expenses. Unjust enrichment 

would be more difficult to spell out since the spouse here is recovering 

for his own injury and not for expenses paid from community assets. 

Furthermore, the ~.etel'm:lnat,t"n of t,h .. :pol'Mon of the award which constitutes 
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damages for impairment of future earning capacity would face obvious 

practical obstacles. 

The parties can mitigate the effects of Section 163.5 in two ~s. 

46 
They can change separate property into community property 8y agreement. 

Such an agreement may be oral as long as it is "executed" and California 

courts have been liberal in finding execution.47 The agreement might not 
48 

even need to be express. Judicial readiness in finding that an agreement 

has been made and executed may well avoid injustice in same cases. 

The parties may also coming1e the proceeds of the damage award 

with their community property. Where the proceeds become so mingled that 

49 
they cannot be traced they will be treated as community property. Even 

where camingling does not reach the point of making tracing impossible, 

deposit of the proceeds in the family bank account and their use for 

the suppqrt of the family, may itself be evidence of an agreement to 
50 

transmute the award into separate property. 

Effect in the event of death or divorce. 

The change of personal injury damage awards into separate property 

may have consequences not expected by the parties where the spouse obtaining 

the award dies or seeks a divorce. 

In the event of intestacy, all of the community property goes to 

the surviving spouse,5
1 

but as little as one third of the separate property 

52 
may go to her. By will one 

decedent's separate property, 

spouse may deprive the other of all of the 

53 
but only of .!alf of the community property. 

Inheritance tax ~onsp.qu?n~es will also be different and less 

favorable to the family. In general, all of the community property going 

54 
to the surv:iving spouse is free of tax. This favorable tax treatment 
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will be lost unless the spouses have changed the proceeds into community 

property. However, an inter-spouse transfer from separate into community 

.. 55 property may itself give rise to gift tax lJ.ability. 

Turning to d~vorce, the principal difference will result from the 

courts' general lack of authority to award the separate property of onE' 

spouse to the other. 56 This may not work a hardship to the extent that 

it is possible to effectively protect the wife's right to support by an 

award of alimony.57 

Nature of damages received by way of settlement. 

Section 163.5 is framed in terms of damages which are "awarded" 

to a spouse. This wording leaves some doubt whether the proceeds of' a 

settlement of a personal injury action--as distinguished from the proceeds 

of a judgment--are also separate property or whether they retain the 

community property character they would have had prior to the enactment 

of the section. Upon the answer may hinge significant consequences in 

relation to the various problems discussed above. 

Commentators disagree about the effect of the section on settlements. 

One article takes the language of the section at face -value and concludes 

that "it seems quite likely that the property nature of any settlement is 

not affected." 58 Another concludes that a settlement should be separate 

property for the following reason: Since recovery by way of judgment is 

separate property, the cause of action should also be separate property 

in order not to split the property characterization of the cause of 

action and the recovery; hence, settlement proceeds should in turn be 

59 
separate property. 

Witkin says: 

If the cause of action is still community property, 
as held by a long line of prior decisions, money paid by 

-ll-



way of compromise and satisfaction thereof may 60 
likewise be regarded as community property, • • 

From a practical standpoint there would seem to be no justification 

for treating settlements differently from judgments. 
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PROBLEMS RElATING TO COLLATERAL 

ES:rOl'PEL AND mpUI'ED NEGLIGEnCE 

Collateral estoppel. 

Prior to the enactment of Section 163.5, a spouse could not 

maintain a personal injury action against a third party where the other 

spouse, in a prior suit involving the same accident, had been found 
61 

contributorily negligent. Because of the community property nature of 

the potential recovery it was held that the spouses were in ''privity'' and 
62 

that, therefore, the prior judgment was res judicata in the later action. 

It seems to be clear that Section 163.5 leaves no room for such 

63 
an application of collateral estoppel. 

Imputation of negligence under Vehicle Code Section 17150. 

Vehicle Code Section 17150 (formerly Section 402(a)} provides: 

Every owner of a motor vehicle is liable and responsible 
for the death of or injury to person or property resulting from 
the negligence in the operation of the motor vehicle, in the 
business of the owner or otherwise, by any person using or 
operating the same with the permission, express or implied, 
of the owner, and the negligence of such person shall be 
imputed to the owner for all purposes. of civil damages, 
(Emphasis supplied.) 

This section has been applied to impose liability on one spouse 

64 
for the negligent driving of the other. Also, it applies to block 

an owner from recovery where the person who drove with the owner's consent 
65 

was guilty of contributory negligence. 

In the past there has been little occasion for such a defensive use 

of Section 17150 to bar the recovery of one spouse because of the contribu

tory negligence of the other: the rule which Civil Code Section 163.5 

changed already produced this result. But it seems clear that Section 

17150 has such a defensive application in appropriate situations involving 
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66 
spouses. Thus, in one recent case, where the family automobile was 

owned jointly by husband and wife, the court said: 

Moreover, in the case at bar the automobile operated 
by Mr. Moren was owned jointly by him and his wife. • • • 
These circumstances would foreclose recovery by the wife 
in the event her husband was contributively negligent 
independent of their husband and wife relationship. Under 
Section 17150 of the Vehicle Code, formerly Section 402, 
the negligence of the operator of an automobile is imputed 
to the owner thereof for all purposes of civil damages. 67 

In the case just referred to, the accident occurred prior to the 

effective date of Section 163.5. But the court made it clear that 

regardless of the status of the rule as to imputation of negligence 

between spouses, Vehicle Code Section 17150 prevents recovery where the 

68 
spouses are co-owners of the car. 

Thus, while the drafters of Section 163.5 may well have hoped 

that it would put an end. to all imputation of the contributory negligence 

of one spouse to the other, 69 some imputation will continue under 

Section 11150. In general, the contributory negligence of the spouse 

who was driving will be imputed to the other spouse if the latter was the 

owner of the car and gave the other permiSSion to drive it within the 

meaning of the Vehicle Code section. Factors such as who the registered 

owner is, whether the car is connnunity, separate or joint property, and 

which spouse drove will be determinative. The table below considers 

various combinations of these factors and indicates the likely resulta. 

In a nc'ffiber of instances the result is uncertain. 
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Registered 
owner 

1. Both 

2. Both 

3. H 

4. H 

5. W 

6. W 

7. Both 

8. Both 

9. H 

10. H 

11. W 

12. W 

TABLE I 
Abbreviations: H, - husband; 
W - wife; C.P. - community property; 
S'.1'. - separate property 

Nature of 
ownership 

C.P. 

C.P. 

C.P. 

C.P. 

C.P. 

C.P. 

Joint 

Joint 

S.P. 

S.P. 

S.P. 

S.P. 

Driver 

H 

W 

H 

W 

H 

W 

H 

H 

vi 

H 

w 
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Injured 
spouse 

W 

H 

W 

H 

H 

H 

W 

H 

W 

H 

Can the injured spouse 
recover where the other 
spouse was contributively 
negligent? 

Yes. Since H has ex
clusive management of 
the C.P., W bas no 
consent to give. Hence, 
H is not a permissive 
user of the car. 70 

Probably not. 71 

72 
Yes, like case 1. 

Probably not: similar to 
case 2, with possibly 
a slightly stronger case 
that H consented. 

Probably; 73 similar to 
case 1. 

Probably nott4Similar 
to case 2. 

Probably not: driving 
with consent of co-owner. 

75 

ProbablY not, like case 
7. 

Yes, here H is driving 
his own car. 

Probably not: W would 
normally be dr7~ing with 
H'S consent. 

Generally not, similar to 
case 10:H would normally 
be driv~,ith W's 
consent. 

Yes, here W is driving 
her own car. 
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Parents' recovery for death or injury of children. 

Recovery for the wrongful death of a spouse or parent is not 

community property in California.
78 

But parents' recovery for the wrongful 

death of a child is community property; one parent's contributory negligence 

is therefore imputed to the other with the effect of preventing recovery, 

and it has recently been held that Section 163.5 does not change this 

result because its scope is limited to actions for personal injuries and 

does not extend to wrongful death actions. 79 

Recovery by parents for injuries to their children has also been 

treated as community property, with the usual conse~uences as to imputation 

80 
of one parent's contributory negligence to the other. Whether Section 

163.5 affects this situation remains to be seen. It could be interpreted 

to apply to this kind of action since, literally, a suit by a parent for 

injuries to his chUd could result in "damages • awarded a married 

person in a civil action for personal injuries." It has been argued, 

however, that the section be construed to apply only to injuries sustained 

81 
by a spouse. 
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CONCLUSIONS AND RECOMMEJl.'DATIONS 

Section 163.5 was designed to abolish a rule deemed unjust --

the imputation of negligence between spouses. An assessment of this 

statute raises two basic questions: (1) Does it achieve its aim? (2) 

Does it entail other, undesirable consequences? 

The answer to the first question points to only partial success. 

In same situations contributory negligence will, in all likelihood, 

continue to be imputed to a spouse under Vehicle Code Section 17150. 

True, the imputation will no longer be based on the nature of the recovery 

but on the ownership of the car and on an issue of consensual driving. 

It could be said that under Section 17150 spouses are legally in no 

worse position than anyone else--that the section applies to them 

"independent of their husband and wife relationship" 82 __ and that Section 

163.5 removed a special imputation rule which was applicable only to 

husbands and wives. 

Yet it is difficult tnlook at the chart which outlines the 

probable operation of Section 17150 without being appalled at the complexity, 

the uncertainty and the unfairness of its operation. One wonders why 

the rights of an innocent spouse to recover for injuries should hinge 

on accidentals of ownership, registration and who was driving the car. 

One wonders, for example, how much sense it makes to say that a wife 

who brought a car to the marriage cannot recover if the husband was 

driving and contributorily negligent, 83 while she could recover if the 

car had been bought after the marriage from community funds. 84 Such 

distinctions have little if anything to justify them and are hardly of 

the kind which engender public re:spect for law. Why should not spouses 

-17-



c 

c· 

out for a drive be treated alike as far as imputation of negligence is 

concerned, independently of who drives and the form of ownership and 

registration? 

In addition to imputation under Vehicle Code Section 17150, imputation 

of contributory negligence between spouses will continue in actions by 

parents for the wrongful death of children and, possibly, for injuries 

to children. Such imputation appears to have as little rational justifica-

tion as the imputation abolished by Section 163.5. 

Turning to other effects of the secticn, there are some uncertainties 

and some unexpected consequences. The property status of settlements, 

as distinguished from judgments, is uncertain. The extent to which the 

community property can be protected with respect to community funds 

expended for medical costs is also uncertain. Unanticipated results of the 

section include the deprivation of the community of recovery for past 

and future lost earnings and changes in the treatment of recoveries in 

the event of divorce or death. 

However, hardship is likely to be minimized in many cases "Where the 

parties, either deliberately or out of ignorance, transforms the proceeds 

of the recovery into community property. 

Changes in the present law appear desirable to accomplish a dual 

objective: completely eliminating the imputation of negligence between 

spouses and doing away with the hazards brought about by the conversion 

of personal injury awards into separate property. 

In determining what changes should be recommended, it is worth 

recalling that the problem of imputing negligence between spouses arose 

because of the mechanical application of community property concepts to 

negligence cases. Section 163.5 represents an attempt at a mechanical 

-18-



c 

c 

c 

solution: it pins a different label on the recovery. Such a formalistic 

approach see~s neither desirable nor necessary; as has been seen above it 

creates more problems than it solves. It seems far more desirable to 

abolish imputation directly without changing the property nature of 

the recovery. 

Accordingly, it is respectfully D~ggested that the Commission make 

the following recomruendations to the legislature: 

First, that Civil Code Section 163.5 be repealed and that Section 

l11c of the Civil Code be amended to its pre-1951 wording. 

Second, that Section 163.5 be replaced with a provision, either 

in the Civil Code or in the Vehicle Code, that states directly that the 

negligence of one spouse shall not be imputed to the other. 

Such a provision might read as follows: 

The negligence of one spouse shall not be 
imputed to the other spouse as owner of a motor 
vehicle under Vehicle Code Section 11150 or for 
any other reason. 

Legislation along this line would accomplish the two objectives 

set forth above: it would entirely eliminate imputed negligence between 

spouses and it would return to the traditional treatment of a personal 

injury cause of action as community property and thus o~iate the 

concerns aroused by Section 163.5. 

Such a change would not diminish an owner's financial responsibility 

to third parties under Section 11150 et seq. of the Vehicle Code. A 

spouse who owns a car would continue to be liable for the negligence of 

the other spouse within the limits of the financial responsibility law. 

This is because an owner's liability to third parties is established 
85 

directly by the statute and does not depend on imputed negligence. 
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Hm~ver, should there by any question in this respect, it can be resolved 

by the ad~ition of an appropriate sentence to the draft statute • 

In the event the Commission feels that changes affecting Vehicle 

Code Section 17150 are beyond the scope of authorization for this 

study, the Commission may want to seek such authorization and defer 

final recommendations. As an alternative, it may want to recommend 

replacement of Section 163.5 with a provision to the effect that the 

negligence of one spouse shall not be imputed to the other, but without 

86 
reference to the Vehicle Code. 

Before closing a comment is necessary on the possibility of amending 

Section 163.5 to provide that some pDrtions of the recovery be separate 

property and others cOll!llluni ty property. For example, a resolution approved 

in principle by the 1959 Conference of state Bar Delegates would amend 

the section "to provide that special damages recovered as reimbursement 

for expenditures made out of community funds are co~ity property but 

that there shall be no imputation of negligence between husband and 

wife due to the community nature of such d8ll:8.ges." 87 

Such an approach seems of doubtful desirability. Aside from the 

fact that it would not do ",;ray with all imputation, it is a piecemeal 

effort to deal with the problem. For instance, the resolution just 

referred to was designed to deal with the problem of medical expenses.
88 

Furthermore, splitting the recovery into part community and part 

separate property would introduce an additional element of complexity 

and an added source of disputes into an area which is already abundantly 

difficult. There is a genuine need for simplification here and law 

revision can meet this need. For these reasons amendment of Section 
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163.5 is not recommended. 

Instead the legislat~re should be afforded the opportu.,ity to 

remove the imputation problem from the fDrmali~tic application of 

property concepts. Adoption of a straight forward provision abolishing 

imp'ltatj:u,. ,··rhe'~he:· or not the provision eriends to imputation under 

Vehicle Code Section l71,~O--'Would 'ue 181., re-,'ision in the best sense 

of the term. 
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47. Woods v. Sectu'i ty-First Nat. Bank, 46 Cal. 2d 697, 299 P. 2d 657 

(1956); IHtkin at 2752. 

148 • Pruyn v. \,aterman, 172 Cal. App.2d 133, 139, 342 P.2d 87 (1959); 

Lawatc~ v. Lawatch, 161 Cal. App.2d 780, 789, 327 P.2d 603 (1958); 

Title Ins. etc. Co. v. Ingersoll, 153 Cal. 1, 94 Pac. 94 (1908). 

49. Hitkin at 2728. 

50. Lawatch v. Lawat·ch, note 48, suura. 

51. Prob. Code § 201. 

52. Prob. Code §§ 221-224. It should be borne in mind, however, that 

if there are stu'viving children, all of the separate property goes 

to the surviving spouse and children: in case of one child, half to 

the spouse and half to the child; in case of more than one child, 

one-third to the spouse and the balance to the children in equal 

shares. Frob. Code § 221. If there are no surviving children, the 

surviving spouse gets at least half of the separate property. 

53. Frob. Code §§ 20, 21, 201. 
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54. Rev. & Tax. Code § 13551; Barnett, California Inheritance and 

Gift Taxes, 43 Cal. Law Rev. 49, 51, 52 (1955). 

55. Rev. & Tax. Code § 15303; cf. Rice, California Tax Pl~~ning, 134-136. 

56. 1 Armstrong, California Family Law, 359-360, 847-848. 

57. See Washington v. "Iashington, 47 Cal. 2d 249, 253-254, 302 P .2d 

569, 571 (1956). 

58. Note, 45 Cal. Law Rev. 779, 780 note 2 (1957). See also Selected 

1957 Code Legislation, 32 S.B.J. at 508 (1957). 

59. Comment, 9 Hast. L.J. 291, 304 (1958). 

60. Witkin at 2713. 

61. Zaragosa v. Craven, 33 Cal.2d 315, 202 P.2d 73 (1949). 

62. IMQ. 

63. C~='2ni"" 9 Hast. L.J. 291, 298-299 (1958). 

64. Do·~c'Y v. Barba, 38 Cal.2d 350, 240 P. 2d 604 (1952); Wilcox ·;v. 

Berry, 32 Cal.2d 189, 195 P.2d 414 (1948); Rody v. Winn, 162 

Cal. App.2d 35, 327 P.2d 579 (1958); Caccamo v. Swanston, 94 Cal. 

App.2d 957, 212 P.2d 246 (1949); O'Neill v. Williams, 127 Cal. App. 

385, 15 P.2d 879 (1933). 

65. Lambert v. Southern Counties Gas Co., 52 Cal.2d 347, 340 f.2d 608 

(1959); Mi1gate v. Wraith, 19 Cal.2d 297, 121 P.2d 10 (1942); 

Mooren v. King, 182 Cal. App.2d 546, 6 Cal. Rptr. 362 (1960); 

Birnbaum v. Blunt, 152 Cal. App.2d 371, 313 P.2d 86 (1957). 

66. See cases cited in notes 64 and 65, supra. 

67. Mooren v. King, note 65, ~; cf. Carroll v. Beavers, 126 Cal. 

App.2d 828, 273 P.2d 56 (1954). 

68. Mooren v. King, 182 Cal. App.2d 546, 552, 6 Cal. Rptr. 362 (1960). 
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69. See letter from Sen. James A. Cobey who introduced the bill, 

cited in Comment, 9 Hast. 1.J. 291, 295 note 23 (1958): "I 

might say that my intention was to outlaw the imputation of the 

contributory negligence of one spouse to another " 

70. Wilcox v. Berry, 32 Cal.2d 189, 195 P.2d 414 (1948). 

71. This is the converse of Case 1. While normally the wife would be 

driving with the husband's consent in the absence of an express 

prohibition by him, it may be a question of fact whether the 

husband, as manager of the community property, expressly or impliedly 

consented to his wife I s driving. See Rody v. Hioo, 162 Cal. App.31. 33 

39, 327 P.2d 579 (1958). 

72. Cox v. Kaufman, 77 Cal. App.2d 449, 175 P.2d 260 (1946). 

73. This c"-,,e seems to be essentially the same as Case 1. However, 

there is authority indicating that the wife may not be allowed to 

prove in face of the registration that she is not the sole owner 

of the car, i.e. she might not be permitted to show that the car is 

community property. Dorsey v. Barba, 38 Cal.2d 350, 354, 240 P.2d 604 

(1952). In such an event the situation might be treated like 

Case 11 and the injured husband blocked from recovering. But cf. 

Rody v. Hioo, 162 Cal. App.2d 33, 39, 327 P.2d 579 (1958): "And 

it has been held that an automobile acquired during marriage is 

presumed to be community property notwithstanding that it is registered 

in the wife's name." In Dorsey v. Barba the spouses had separated, 

obtained an interlocutory decree of divorce, and the wife had actually 

consented to let her husband keep the car. 

74. See note 71, supra. In this situation recovery would be allowed if 

the community property nature of the ownership may not be established 
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under Dorsey v. Barba, note 73, supra. 

75. Wilcox v. Berry, 32 Cal.2d 189, 195 P.2d 414 (1948). In Krum v. 

Malloy, 22 Cal.2d 129, 137 P.2d 18 (1943), the court said that upon 

proof of co-ownership the normal inference is that the use of the 

property by one co-owner is with the consent of the other. Where 

both spouses are in the car at the time of the accident this inference 

would appear to be even stronger and in Nooren v. King, 182 Cal. 

App.2d 546, 6 Cal. Rptr. 362 (1960), the court recently indicated 

that driving in this situation may be with the consent of the co-owner 

as a matter of law, thereby preventing recovery. 

76. O'Neill v. Williams, 127 Cal. App. 385, 15 P.2d 879 (1933). Consent 

would seem to be particularly likely to be found where both spouses 

are in the car. 

77. See note 76, supra. 

78. Redfield v. oakland, C.S. Ry. Co., 110 Cal. 277, 42 Pac. 822 (1895); 

Fiske v. Wilkie, 67 Cal. App.2d 440, 154 P.2d 725 (1945). 

79. Cervantes v. Maca Gas Co., 177 Cal. App.2d 246, 2 Cal. Rptr. 75 

(1960). Witkin predicted this result. Witkin at 2713. 

80. Kataoka v. May Dept. stores, 60 Cal. App.2d 177, 188-189, 140 P.2d 

467 (1943); Dull v. Atchison, Topeka & S.F. Ry. Co., 27 Cal. App.2d 

473, 479, 81 P.2d 158 (1938). 

8l. 

82. 

83. 

84. 

85. 

Comment, 9 Hast. L.J. 291, 298 (1958). 

Mooren v. King, note 65, supra. 

See Table I, page 

See Table I, page 

, Case ll. 

, Cases 1, 3 and 5. 

In fact, the imputation clause which forms the last part of Vehicle 
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Code Section l7l50 was a later addition to the provisions for an 

owner's liability to third persons. Stats. 1937, ch. 840, p. 2353. 

86. Compare A.B. 3286 introduced at the 1957 session. See text 

at note l8, ~. 

87. 35 S.B.J. 75 (1960) (Resolution No. 57). The Board of Governors 

of the State Bar referred the resolution to the Law ReVision 

Commission for its information. Ibid. Compare the resolution 

adopted at the 1955 Conference of State Bar Delegates referred to 

in note 19, supra. 

88. Statement of Reasons accomp~~ng Resolution No. 57, note, 87~~ 

as contained in copy of resolution transmitted by the State Bar 

to the Law Revision Commission. 
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